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CARE ACT 2014
EXPLANATORY NOTES

COMMENTARY ON SECTIONS
Part 1 – Care and Support
General responsibilities of local authorities
Section 1 – Promoting individual well-being
55.

This section provides for a set of legal principles, which govern how local authorities
are to carry out their care and support functions for adults under this Act.

56.

Subsection (1) establishes the overarching principle that local authorities must promote
the well-being of the adult when carrying out functions under this Part of the Act in
relation to that adult. This duty applies both in relation to adults who use services, and to
carers. It also applies to children, in relation to the functions set out in sections 58 to 66.

57.

The “well-being principle” applies to local authorities (and their officers) when they
exercise a function under this Part in the case of an adult. It is not intended to be directly
enforceable as an individual right, but to carry indirect legal weight, where a local
authority’s failure to follow the principle may be challenged through judicial review.

58.

“Well-being” is not defined precisely. However, subsection (2) provides guidance on
the interpretation of the general duty in subsection (1). It lists outcomes or areas of
activity, which develop the concept of well-being. The outcomes are not a series of
requirements, but serve as a description to aid understanding.

59.

The final element of the statutory principles is provided in subsection (3). This is a list
of factors, which local authorities must consider when exercising any function, such as
making a decision, about an adult, under Part 1 of the Act.

60.

The factors in subsection (3) direct local authorities on a number of issues that they
must consider in complying with the general well-being principle. The list of factors
is not in order of importance, and the weight afforded to each will differ according to
the circumstances of the individual case. Moreover, it is not exhaustive. There may be
other factors not listed which are relevant to the well-being of an individual, and which
should be considered by decision-makers.

Section 2 - Preventing needs for care and support
61.

This section requires local authorities to take steps, including providing and arranging
for services (“arranging for” may include commissioning from others), which are
intended to prevent, reduce or delay needs for care and support for all local people
including adults and carers.

62.

Subsection (2) requires local authorities to have regard to how it could make the best use
of community facilities to prevent, delay and reduce needs for care and support; and to
have regard to identifying adults and carers in their area who have unmet needs for care
and support, when providing or arranging for preventative services under this section.
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63.

This section is intended to require steps that prevent, reduce and delay needs for care
and support. This section relates to other local authority functions in Part 1 of the Act,
including duties under sections 4 and 5. Local authorities must give information about
services that can delay, prevent and reduce needs for care and support in their area under
section 4, and must shape the market with regards to such services under section 5.

64.

Subsections (3) and (4) allow for regulations to specify where a local authority may
charge for taking steps to prevent, reduce or delay needs for care and support. Any
charge made under these regulations can cover only the cost to the local authority of
providing or arranging the service. Subsection (3)(b) allows regulations to prohibit
charging where subsection (3)(a) would otherwise allow this. This is to allow for local
authorities to continue to charge for some preventative services as they do now (for
example subsidised leisure services), and to enable local authorities to broaden access
to services that can prevent, delay or reduce needs for care and support, that may fall
outside of traditional models of care and support, to a wider range of adults and carers
in their area. Regulations under section 14 will be used to continue current entitlements
to free intermediate care for a specified period and minor aids and adaptations up to
a certain cost.

65.

Subsection (6) acknowledges that a local authority may take steps to prevent, reduce or
delay needs for care and support together with one or more other local authorities.

Section 3 – Promoting integration of care and support within health services etc.
66.

This section places a duty on local authorities to carry out their care and support
responsibilities (including carer’s support and prevention services) with the aim of
joining-up services with those provided by the NHS and other health-related services
(for example, housing or leisure services). The duty will apply where the local authority
considers that integration of services would either promote the wellbeing of adults
with care and support needs (including carers), contribute to the prevention or delay of
developing care needs, or improve the quality of care in the local authority’s area.

67.

This section is intended to reflect the similar duties placed on the NHS Commissioning
Board (known as NHS England) and clinical commissioning groups by sections 13N
and 14Z1 of the National Health Service Act 2006.

Section 4 – Providing information and advice
68.

This section replaces and expands duties in section 1 of the Chronically Sick and
Disabled Persons Act 1970, by requiring local authorities to provide an information and
advice service in relation to care and support for adults, and support for carers.

69.

The service will be available to all people in the local authority’s area regardless of
whether they have needs for care and support, or whether any needs they do have
meet the eligibility criteria. The information and advice service should, where it is
reasonable, also cover care and support services that, while physically provided outside
the authority’s area, are usually available to its local population.

70.

Subsection (2) sets out the high-level requirements for an information and advice
service. This includes an explanation of how care and support operates in the authority’s
area, how to access it, what services and providers are available, how to access
independent financial advice and how to raise concerns about the safety or well-being of
a person with care needs. Subject to subsections (3) and (4) it will be for local authorities
to determine the precise scope and manner of the information and advice they will offer.

71.

Subsection (3) states that local authorities must have regard to the importance of
identifying people who would be likely to benefit from financial advice. They must
provide sufficient information and advice to enable adults to consider the financial
aspects of meeting their care and support needs and to make plans for how they might
meet any future needs for care and support. As part of this, the local authority must

2

These notes refer to the Care Act 2014 (c.23)
which received Royal Assent on 14 May 2014
seek to ensure that people understand how and where to get financial information and
advice on the range of financial options available. For example, the information and
advice should cover what people are likely to pay towards their care and support needs,
alert them to potential benefits and financial entitlements, other financial options to
help them pay or plan for care and support, including deferred payment arrangements,
and where they can access appropriate, independent financial advice on these matters.
This supports subsection (2) and the need to include information on how to access
independent financial advice.
72.

Subsection (4) states that information and advice should be accessible to all and
provided in a proportionate manner to meet individual circumstances and needs. For
example, an information leaflet may be sufficient for some people, for others it may be
face-to-face discussion and advice, while some may require more concentrated access
to advocacy services.

Section 5 – Promoting diversity and quality in provision of services
73.

This section places a duty on local authorities to facilitate and promote a diverse and
high quality market of care and support services (including prevention services) for all
people in their local area regardless of who arranges and pays for those services. In
particular, local authorities must act with a view to ensuring that there is a range of
different services and providers to choose from.

74.

Subsection (2) lists certain factors a local authority must consider when exercising
this duty. These include the importance of ensuring the sustainability of the market
and supporting continuous improvement in the quality of services; making available
information about the services available to people in its area; facilitating the local
market by maintaining awareness of the current and future demand for services in its
area, and how this demand can be met by providers; the importance of carers and
service users being able to undertake work, education and training; and the importance
of fostering an effective workforce capable of delivering high quality services.

75.

Subsection (3) requires local authorities, when considering current and future local
demand and how this might be met by providers, to consider the need for there to be
sufficient services to meet the needs of people in their area.

76.

Subsection (4) requires local authorities to consider, when making decisions about
commissioning services, the importance of promoting the well-being of people with
care and support needs and carers.

77.

Subsection (5) requires that the local authority must have regard to the duty when either
providing or arranging services to meet the care and support needs of adults with care
needs and carers. This is because local authorities’ commissioning practices affect the
local market of providers.

78.

Subsection (6) acknowledges that local authorities might work together to exercise
this duty. Local authorities might want, for example, to consider the sustainability and
diversity of provision across their borders, in order to promote a flexible and responsive
market for their local communities.

Section 6 – Co-operating generally
79.

This section requires local authorities and their "relevant partners" (listed in
subsection (7)) to cooperate with each other in the exercise of their respective care and
support functions, including those relating to carers and transition for children with
needs to adult care and support. This duty does not confer any new functions but relates
to co-operation in the exercise of the respective partners’ pre-existing functions relevant
to adults with care and support needs and support for carers and children in transition.

80.

Subsection (2) extends the duty of the local authority to cooperate with its partners
to any other person or body who the authority considers appropriate. However

3

These notes refer to the Care Act 2014 (c.23)
which received Royal Assent on 14 May 2014
subsection (2) does not require this person or body to cooperate in return. Subsection
(3) sets out examples of the types of other persons with whom it may be appropriate for
a local authority to cooperate with under subsection (2). This includes but is not limited
to providers of care and support and carer’s support services, NHS primary health
providers, independent hospitals and private registered providers of social housing.
81.

Subsection (4) requires the local authority to ensure internal cooperation between its
officers: those responsible for adult care and support, housing, public health, and
children’s services. These officers are employees of the local authority, and are not
therefore included in the list of external partners in subsection (7).

82.

Subsection (6) sets out five aims of cooperation between partners. These are promoting
the well-being of adults needing care and support and their carers, improving the quality
of care and support for adults and support for carers provided, smoothing the transition
from children’s to adult services, and protecting adults with safeguarding concerns,
whether they are currently experiencing or at risk of abuse or neglect or to investigate
past cases of serious abuse or neglect for the purposes of identifying and applying
lessons to be learnt. However, the purposes of co-operation are not limited to these
matters alone.

83.

This section does not require the local authority to take any specific steps to cooperate
with relevant external partners, but there are a number of other powers which local
authorities may use to promote joint working. For example, local authorities may share
information with other partners, or provide staff, services or other resources to partners
to improve cooperation. Under section 75 of the NHS Act 2006, a local authority may
also contribute to a “pooled budget” with an NHS body – a shared fund out of which
payments can be made to meet agreed priorities.

Section 7 – Co-operating in specific cases
84.

This section supplements the general duty to cooperate in section 6 with a specific duty.
This duty is intended to be used by local authorities or partners where cooperation is
needed in the case of an individual who has needs for care and support. The duty is
not limited to specific circumstances, but could be used, for example, when a child is
preparing to move from children’s to adult services; in adult safeguarding enquiries;
when an adult requires an assessment for NHS continuing healthcare; or, when an adult
is moving between areas and requires a new needs assessment.

85.

Subsection (1) states that a local authority may request cooperation from a relevant
partner in relation to the case of an individual adult or carer, and the relevant partner
must cooperate as requested, unless doing so would be incompatible with the relevant
partner’s own functions or duties. Subsection (2) creates the same duty but in reverse,
with the request made by the relevant partner to the local authority.

86.

If either the local authority, or the relevant partner, decide not to cooperate after
receiving a request, then subsection (3) requires them to write to the other person setting
out their reasons for not doing so. Local authorities and their relevant partners must
respond to requests to cooperate under their general public law duties to act reasonably,
and failure to respond within a reasonable time frame could be subject to judicial review.

Meeting needs for care etc.
Section 8 – How to meet needs
87.

The needs which adults have for care and support will be specific to that individual,
and there are many ways in which local authorities can meet such needs. This section
is intended to provide some indication of the range of what a local authority can do to
meet an adult’s needs.
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88.

Subsection (1) lists some general examples of the types of care and support that could be
arranged or provided to meet the needs of both adults needing care and carers. This is not
intended to be a definition of care and support or an exhaustive list, but to give a partial
description for clarity. Local authorities may arrange or provide for any combination or
type of service to meet needs, other than those services which they are prohibited from
providing because they fall their outside their care and support functions (see sections
22 and 23). The examples in subsection (1) are applicable both to carers and to adults
needing care.

89.

In meeting any adult’s needs, a local authority may provide a service itself or arrange
for a service to be provided by another organisation. The local authority may also make
a direct payment in lieu of a service (as detailed in sections 31 and 32), or undertake
any combination of these approaches.

Assessing needs
Section 9 – Assessment of an adult’s needs for care and support
90.

This section requires a local authority to carry out an assessment, which is referred to
as a “needs assessment”, where it appears that an adult may have needs for care and
support. The objective of the needs assessment is to determine whether the adult has
care and support needs and what those needs may be. It is the mechanism by which
local authorities assess whether a person requires some form of care and support, and
whether the nature of their needs is such that the local authority will be under a duty
to meet them (in other words, whether the person has “eligible” needs). Whether or
not a person has eligible needs, they will receive tailored information on the services
available in their local community to help meet the needs they do have.

91.

Subsection (3) makes it clear that the local authority must carry out the assessment
wherever it appears that an adult may have needs for care and support, whether or not
it thinks the adult has eligible needs, and regardless of the adult’s financial resources.

92.

Subsection (4) stipulates that the assessment must consider how the person’s needs
impact on their well-being and the outcomes that an individual wishes to achieve in dayto-day life: for example, being able to live at home and feed themselves, and whether
care and support can help them to meet those outcomes.

93.

Subsection (5) requires the local authority to involve the adult, any carer they may have,
and anyone else the adult may ask to be involved in the needs assessment. Where a
person lacks capacity the local authority must also involve any person who appears
to be interested in the individual’s welfare. The intention is to allow the adult to set
the outcomes they wish to achieve and to be fully involved throughout the assessment
process. Where the adult would otherwise face difficulty in being involved in the
process, for example due to communication problems, and they do not have anyone to
support them, the adult will be entitled to the support of an advocate to assist them (as
provided for in section 67).

94.

Subsection (6) requires the local authority to consider whether and to what extent
matters other than the provision of care and support could help them reach the outcomes
they want to achieve. This might include the adult’s own capabilities and what they
may be able to do themselves to achieve those outcomes.

95.

It also requires local authorities to consider whether the adult would benefit from its
prevention or information and advice services (provided under sections 2 or 4) or any
other services that might be available in the community. For example the local authority
may consider it would benefit the adult to undergo a reablement programme, and this
could take place in parallel with the assessment process.

96.

The section brings together a number of existing powers and duties to create a
single legal basis for assessment, including section 2 of the Chronically Sick and
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Disabled Persons Act 1970; section 4 of the Disabled Persons (Services, Consultation
and Representation) Act 1986 and section 47(1) of the National Health Service and
Community Care Act 1990.

Section 10 – Assessment of a carer’s needs for support
97.

This section creates a single duty to assess carers. It requires a local authority to carry
out an assessment, known as a “carer’s assessment”, where it appears that a carer may
have needs for support at that time, or in the future. The aim of the assessment is to
determine whether a carer has support needs either currently or, possibly, in the future
and what those needs may be.

98.

The duty to assess a carer replaces existing duties in relation to the assessment of adult
carers in section 1(1) of the Carers (Recognition and Services) Act 1995 and section 1
of the Carers and Disabled Children Act 2000.

99.

A carer is defined as an adult who provides or intends to provide care for another
adult. The section makes clear care includes the provision of practical or emotional
support. This definition is subject to the proviso that those who care on a contractual or
volunteering basis are not considered to be carers for the purposes of this Part. However,
if the local authority thinks it is appropriate for such an individual (even if there is a
contractual or volunteering element to the relationship) to be treated as a carer, then
it may do so.

100.

The duty to assess applies regardless of any views the local authority may have about
the level of a carer’s needs for support or the financial resources of either the person
needing care or the carer. The local authority must involve the carer and any other
person nominated by the carer, when carrying out a carer’s assessment.

101.

A carer’s assessment must consider certain important factors. These include the carer’s
ability and willingness to provide care and support, both now and in the future; the
impact of caring on the carer’s wellbeing; and the outcomes that the carer wishes to
achieve in day to day life. In carrying out the assessment the local authority must also
have regard to whether a carer works or wishes to work, or participates in, or would
like to participate in, education, training or recreation.

102.

Subsection (8) requires the local authority to consider whether and to what extent
matters other than the provision of care and support could help the carer reach the
outcomes they want to achieve. It also requires local authorities to consider whether the
carer would benefit from its prevention or information and advice services or any other
services that might be available in the community.

Section 11 – Refusal of assessment
103.

This section sets out what is to happen where an adult or a carer refuses to have a needs
or carer’s assessment.

104.

Normally if an adult refuses a needs assessment or a carer’s assessment, the local
authority need not carry it out.

105.

However, the section specifies that there are two situations in which the local authority
must carry out a needs assessment even if the adult refuses an assessment:
a) if the adult lacks the capacity to agree to an assessment but the local authority is
satisfied that an assessment would be in their best interests; and
b) if the adult is at risk of harm or financial abuse.

106.

Where a person has refused a needs assessment or carer’s assessment and the local
authority thinks the circumstances have changed, the duty to carry out an assessment
applies, unless the person continues to refuse.
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Section 12 – Assessments under sections 9 and 10: further provision
107.

This section requires the Secretary of State to make regulations about how a needs
assessment or a carer’s assessment is carried out, to ensure consistent practice in the
key elements of the assessment process.

108.

The regulations may in particular make provision about matters that a local authority
must consider when carrying out an assessment, and about the assessment process,
to ensure that it is carried out in an appropriate and proportionate manner. The local
authority may be required to have regard to the family needs of the person being
assessed, for instance the need to ensure that a child is not undertaking an inappropriate
caring role for the adult concerned. Regulations may specify who may or must carry out
an assessment, in particular that an expert must carry out the assessment in cases where
the adult or carer has a complex condition, including allowing for self-assessment,
joint assessments, and for a third party to carry out the assessment on behalf of the
local authority. They may also specify when a local authority should refer a person
for assessment by the NHS when they believe that the person has NHS continuing
healthcare needs.

109.

This section also makes clear that a local authority may combine a needs or carer’s
assessment with some other assessment it is carrying out of the individual or another
person, provided that both individuals agree or in the case of a child who lacks capacity
or is not competent to agree, provided it is satisfied that combining the assessments
would be in the child’s best interests. For example, a local authority may combine an
assessment of a young carer with the needs assessment of the adult he or she cares for.
This section also ensures that a local authority, when carrying out a needs or carer’s
assessment, may work jointly with or on behalf of another body which is carrying out
another assessment of the person or, for example, someone that person is caring for
or who cares for that person. For example, if a local authority is carrying out a carer's
assessment, and an NHS body is carrying out a continuing healthcare assessment of the
person he or she is caring for, the local authority could jointly carry out the continuing
healthcare assessment jointly with the NHS body.

Section 13 – The eligibility criteria
110.

Having carried out a needs assessment or a carer’s assessment, this section requires
local authorities to determine whether a person’s needs are “eligible” needs. In other
words, whether they meet the eligibility criteria which are to be set out in regulations.
“Eligible” needs are those needs of a level or nature which the local authority may be
under a duty to meet. The use of the word “eligible” here refers only to the person’s
needs, not to their financial resources or other circumstances.

111.

As subsection (1) sets out, provided that a local authority is satisfied on the basis of an
assessment that an individual has any needs, of whatever level, the first requirement
following an assessment is for the local authority to establish whether those are needs
which the local authority must meet. Everyone will receive a written record of that
decision, whether their needs are eligible or not.

112.

If the person or carer does have eligible needs, subsections (3) and (4) require the
local authority to establish the adult’s ordinary residence and consider the support (of
whatever form) that could be provided to meet those needs.

113.

Subsection (3)(b) requires the local authority to ascertain whether the adult wants to
have their needs met by the local authority. This allows individuals who do not want
the local authority to meet their needs to take an independent personal budget (as set
out at section 28) and start their care account. This duty is not replicated for carers in
subsection (4), as the cap on costs does not apply to carers.

114.

Where the individual or carer’s needs do not meet the eligibility criteria, subsection (5)
requires the local authority to provide them with advice on what services are available
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in the community to meet the needs they do have and to prevent or delay their need
for care and support. This will ensure people are helped to access local services, which
may be provided by the local authority or by another organisation.
115.

Subsection (6) provides for the Secretary of State to set out the eligibility framework
in regulations. The regulations will set out how a local authority must go about
determining whether an adult’s needs meet the eligibility criteria. It provides the power
for Secretary of State to set out which needs are “eligible” needs, to enable local
authorities to make the determination required in subsection (1).

116.

Subsection (7) specifies that a person’s needs will meet the eligibility criteria if they are
of a description specified in the regulations. The regulations will prescribe the minimum
level of needs which local authorities must meet, subject to the conditions set out in
section 18. Local authorities can decide to arrange services to meet needs at a lower
level.

Imposing charges and assessing financial resources
Section 14 – Power of local authority to charge
117.

This section gives local authorities a general power to charge for certain types of care
and support, at their discretion.

118.

If it does exercise this power, subsection (4) stipulates that a local authority may not
charge a person more than what it costs it to provide or arrange the care and support.
This general power replaces the existing duty on local authorities to charge for care
home accommodation set out in section 22(1) of the National Assistance Act 1948, and
powers to charge for other types of care and support (including those under section 17
of the Health and Social Services and Social Security Adjudications Act 1983, and
section 8 of the Carers and Disabled Children Act 2000).

119.

Subsection (2) provides that the power to charge is subject to section 15. Section 15(1)
stipulates that the local authority cannot charge an adult for meeting needs if the adult
has reached the cap on care costs; however section 15(7) makes clear that a local
authority can still charge for daily living costs. Therefore, even when someone has
reached the cap, they still can be charged if their care includes daily living costs.

120.

Subsection (3) stipulates that where a local authority makes a charge under
subsection (1) for meeting a carer’s needs by providing care and support to an adult
needing care it may not charge the carer.

121.

The power to charge extends to all types of care and support, unless regulations state
that the specific service must be provided free. Certain services or activities cannot
be charged for: for example, needs assessments or carer’s assessments. Subsection (6)
gives examples of how regulations might define the provision of care and support to be
provided free of charge. These regulations will replace those made under section 15 of
the Community Care (Delayed Discharges etc.) Act 2003.

122.

Subsection (7) ensures that a person’s income does not fall below a certain amount as
a result of charging. The amount will be specified in regulations, which could specify
different amounts for different circumstances. For example, setting a personal expenses
allowance for care home residents or specifying the amount below which the income
of a person receiving care and support in their home may not fall.

123.

Subsection (8) enables regulations to specify cases or circumstances where an adult
can be treated as having income that would (or would not) fall below a certain amount
as a result of charging. For example, in a case where a local authority would make a
notional charge, regulations could ensure that a person who receives a certain welfare
benefit is automatically exempt from that charge. This helps protect the person’s income
while giving greater flexibility to the local authority not to have to carry out a financial
assessment where the care package is of low value.
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124.

When a person has care and support needs but does not qualify for financial support
from the local authority, they are still able to request that the local authority arrange the
care and support that they require on their behalf. Where the local authority arranges the
care and support necessary for that individual, subsection (1)(b) gives the local authority
a power to charge a fee to cover the costs of arranging that care and support. However,
the local authority may not charge such fees in relation to any types of care and support
specified in the regulations under subsection (6).

Section 15 – Cap on care costs
125.

This section establishes a limit on the amount that adults can be required to pay towards
eligible care costs over their lifetime. Eligible care costs are the costs of meeting eligible
needs that a local authority would meet under section 18. These costs are either specified
in a personal budget (under section 26) where the local authority is meeting the person’s
needs, or in an independent personal budget (under section 28) where the person has
decided that they do not want the local authority to meet their needs. Subsection (1)
restricts local authorities from charging for eligible care costs once the amount of a
person’s accrued care costs reach the level of the cap.

126.

Subsection (2) defines what is meant by the costs accrued in meeting eligible needs as
being those costs that the local authority would incur if it, or another local authority
were to meet the person’s needs itself, or, in the case of a person who has an independent
personal budget under section 28, what the cost to the local authority of meeting the
person’s needs would be. Subsection (3) defines eligible needs as those that meet the
eligibility criteria and are not being met by a carer. Adults must also be ordinary
resident, or present in the local authority area to have eligible needs.

127.

Subsection (4) provides for the level of the cap to be set in regulations, and includes
power to set the cap at different amounts for people of different ages. This will allow
the cap to be set at different levels for working age adults, and includes the possibility
of setting the cap at zero for specified categories of person, for example people who
have eligible needs for care and support when they turn 18.

128.

When a person receives care and support in a care home, daily living costs such as food
and lighting should not count towards an adult’s accrued costs; subsection (6) ensures
that where the costs of meeting a person’s needs includes such daily living costs, these
will be disregarded when measuring progress towards the cap. Subsection (7) allows a
local authority to continue to charge for the daily living costs once the adult has reached
the cap.

129.

Subsection (8) provides a regulation making power to set the amount that will be
considered as representing an adult’s daily living costs.

130.

The funding provisions are expected to be commenced in April 2016, and eligible care
costs will only start counting towards the cap from the date of commencement of the
sections.

Section 16 - Cap on care costs: annual adjustment
131.

This section requires annual adjustments in order to ensure that the level of the cap and
an adult’s accrued costs keep pace with inflation.

132.

Subsection (2) ensures that an adult’s accrued costs are adjusted by the same measure
as the cap, so that if someone was previously 50% of the way towards the cap, then
they will remain so after adjustment. Subsection (3) specifies the meaning of “average
earnings” for the purposes of this section and subsection (4) requires adjustment to be
considered annually following commencement of the section.

133.

Subsection (5) makes it clear that the power to set the level of the costs cap in section 15
is not restricted by the annual adjustment.
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Section 17 – Assessment of financial resources
134.

This section requires a local authority to carry out a financial assessment if they have
chosen to charge for a particular service under the power in section 14. This is in order
to determine the individual’s contribution towards the cost of the care and support that
they require. The rules about how a financial assessment is conducted ensure that such
assessments are carried out on a consistent basis.

135.

Subsections (7) to (13) allow regulations to set rules in relation to financial assessment,
including setting the maximum amount of financial resource an adult may have, above
which a local authority will not contribute towards an individual’s care and support
costs, and daily living costs. These provisions replace those in section 22 of the National
Assistance Act 1948.

136.

The regulations may set rules where the local authority need not carry out a full financial
assessment and whether, in these circumstances, the individual needing care and
support is entitled to local authority support. This would allow for less detailed financial
assessments to be carried out in some situations, and could enable the local authority
to meet the needs of people who do not wish to have a full financial assessment, if the
authority considers this necessary.

Section 18 – Duty to meet needs for care and support
137.

This section sets out the circumstances when a local authority is obliged to meet an
adult’s eligible needs for care and support and is the principal individual entitlement to
care and support for adults with needs for care and support (the equivalent for carers
is provided for in section 20). This replaces a number of duties to provide particular
care and support services to adults: sections 21(1), 21(2) and 29(1) of the National
Assistance Act 1948, section 2(1) of the Chronically Sick and Disabled Persons Act
1970, and section 45(1) of the Health Services and Public Health Act 1968.

138.

Subsections (1) and (2) set out the circumstances in which an adult is entitled to care
and support to meet their needs where the adult has been assessed by the local authority
and has been determined to have “eligible” needs for care and support (this would be
decided using the eligibility framework set out in regulations made under section 13).

139.

Subsection (1) sets out the preconditions that trigger the local authority’s duty to meet
an adult’s eligible needs for care and support in a case where the adult’s accrued costs
do not exceed the cap on care costs (see section 15). These are:
•

that the adult is ordinarily resident in the local authority area (or has no settled
residence in any area, but is living in the local authority area at that time), (provision
about ordinary residence is made in section 39); and either:
a) that the local authority has either decided not to charge for a particular type
of care and support, or is not able to charge. The circumstances in which the
local authority does not or may not charge are set out in subsection (6); or
b) if it is not such a case, one of the following three conditions is met.

140.

Subsections (2) to (4) set out the three conditions that trigger the duty to meet eligible
needs:
•

The first condition is that the adult’s financial resources are assessed as being at
or below the financial limit set in regulations under section 17. In other words,
the adult does not have sufficient financial resources to be able to pay the charge
which is assessed as due, although they may be required to make a contribution.
The amount of resources required will depend on the type of care and support, and
will be calculated following a financial assessment carried out by the local authority
(under section 17).
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•

However, the second condition provides that the adult may request that the local
authority meet their needs, even if their resources are assessed as above the financial
limit, so that they have to pay for their care in full. That request would trigger the
duty on the local authority to meet their needs. Where the adult lacks capacity to
make the request, it may be made by someone else acting on their behalf.

•

The third condition is that the adult lacks the mental capacity to arrange care and
support, and there is no other person willing or able to arrange that care and support
on their behalf. In these circumstances, the duty applies, regardless of other factors
such as finances.

141.

Subsection (5) provides that the local authority is under a duty to meet an adult’s needs
for care and support which meet the eligibility criteria where the adult’s accrued costs
exceed the cap on care costs (see section 15) if the adult is ordinarily resident in the
local authority area (or has no settled residence in any area, but is living in the local
authority area at that time).

142.

Subsection (6) sets out the circumstances in which there may be no charge for particular
types of care and support, for the purposes of subsection (1)(c). These are that:
•

regulations prohibit the local authority from charging for the type of care and
support being provided by the local authority; or

•

the local authority decides not to charge for the care and support being provided.

143.

Subsection (7) provides that the local authority is not under a duty to meet any of the
adult's eligible needs which are being met at that time by a carer. When conducting the
needs assessment and the eligibility determination, the local authority will assess the
totality of the adult's needs, regardless of whether a carer is currently meeting any of
them. This is sometimes referred to as the assessment being "carer-sighted".

144.

However, the local authority is not under a duty to meet any eligible needs which are
being met by a carer, because the carer is already doing so. If a carer were to cease
providing care and to stop meeting any eligible needs, this would trigger a review of the
adult's care and support plan, and may mean that the local authority is required to meet
the needs. If the carer has needs for support, they should be entitled to an assessment in
their own right, under section 10, and may receive support to meet their eligible needs.

Section 19 – Power to meet needs for care and support
145.

This section provides broad powers to enable local authorities to meet the needs of
adults whose needs they are not otherwise required to meet, for instance because the
adult is not ordinarily resident, or does not have needs for care and support which meet
the eligibility criteria. The local authority must have carried out an assessment in these
cases to determine what needs the adult does have, if any.

146.

In addition, subsection (3) gives a power for local authorities to meet needs in urgent
cases, without having first carried out the required assessments. Sometimes, it will
be necessary to put in place care and support urgently and there may not be time to
undertake a full assessment. In such cases, the local authority must still carry out the
assessments, but can do so in due course so as to not delay care and support being put
in place.

Section 20 – Duty and power to meet a carer’s needs for support
147.

This section sets out the core duty of the local authority to meet a carer’s eligible needs
for support. This duty replaces the power to provide services to carers in section 2 of
the Carers and Disabled Children Act 2000, in respect of those carers who are adults
and are providing care for another adult.
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148.

Subsections (1) to (5) set out the different circumstances that may trigger the local
authority’s duty to meet a carer’s needs for support which meet the eligibility criteria.
The common requirements are that the adult needing care is ordinarily resident in the
local authority’s area (or has no settled residence, but is living in the local authority’s
area at that time); and, that the carer has been assessed by the local authority and has
been determined to have eligible needs for support.

149.

The application of the remaining “trigger” conditions depend on whether or not the local
authority charges for the support or care and support to be provided. The local authority
has the power under section 14 to make a charge (unless prohibited by regulations made
under that section from making such a charge). However, a local authority may decide
(as is usually the case under the current law, in respect of carer’s needs) not to exercise
that power to make a charge.

150.

If a local authority has decided not to charge for support (and, where the care and support
is to be provided in the form of care and support to the adult needing care, the adult
agrees to its provision), then there are no further conditions, and the duty to meet the
carer’s eligible needs for support will arise on the basis of the common requirements
set out above only.

151.

If the local authority does choose to charge for the support to be provided, then one of
four additional conditions set out in the section must be met in order for the carer to
be entitled to support.

152.

These conditions are in turn linked to the question of whether meeting the carer’s needs
involves the provision of support direct to the carer or whether it involves the provision
of care and support direct to the adult needing care. A carer’s needs for support may
be met by direct provision of support to the carer. Alternatively, as subsection (7)
acknowledges, a carer’s need for support may be met by providing care and support
direct to the adult for whom they are caring, for example by providing replacement care
to allow the carer to have a break from caring. It does not matter that there may be no
duty to meet that adult’s needs in their own right. Section 14 makes clear that where
the needs are met by providing care and support direct to the adult needing care, the
charge may not be imposed on the carer.

153.

Where (i) the two common requirements as set out above are met; (ii) there is a charge
for meeting the needs; and (iii) one of the relevant conditions, as set out below, is
fulfilled, then the duty to meet the carer’s eligible needs for support will arise.

154.

The first and second conditions both apply where meeting the carer’s needs involves
the provision of support to the carer. The first condition is that the carer does not have
sufficient financial resources to be able to pay any charge which is assessed as due. The
second condition is that the carer has sufficient financial resources to pay any charge
but nevertheless requests that the local authority meet their needs.

155.

The third and fourth conditions both apply where meeting the carer’s needs involves
the provision of care and support to the adult needing care. The third condition is that
the adult needing care does not have sufficient financial resources to be able to pay
any charge which is assessed as due, and that the adult concerned agrees to receive
such support. The fourth condition is that adult needing care has sufficient financial
resources to pay any charge but nevertheless requests the local authority to meet the
needs by providing care and support to them.

156.

This section also provides a broad power to enable local authorities to meet the needs of
carers who are not otherwise eligible, including the provision of care and support to the
person needing care, as long as that person agrees. It also acknowledges the situation
where a local authority might consider the best way of meeting a carer’s needs for
support is by providing care and support to the adult needing care but it is not possible to
do so (for example, if that adult does not agree to such provision). This section requires
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the local authority, as far as it is feasible, to identify some other way of supporting the
carer.

Section 21 – Exception for persons subject to immigration control
157.

This section applies in relation to adults who are subject to immigration control within
the meaning of section 115 of the Immigration and Asylum Act 1999. As a result, a local
authority may not meet the care and support needs of such an adult which arise solely
because the adult is destitute, or because of the physical effects or anticipated physical
effects, of being destitute. It replaces existing exclusions set out in: for example,
sections 21(1A) and (1B) of the National Assistance Act 1948, section 45(4A) Health
Services and Public Health Act 1968.

Section 22 – Exception for provision of healthcare services
158.

In meeting an adult’s needs for care and support, or a carer’s needs for support, a
local authority may not provide healthcare services which are the responsibility of the
NHS. This section sets out the limits on what a local authority may provide by way
of healthcare and so, in effect, sets the boundary between the responsibilities of local
authorities for the provision of care and support, and those of the NHS for the provision
of health care. This replaces provisions in sections 21(8) and 29(6) of the National
Assistance Act 1948 and section 49 of the Health and Social Care Act 2001.

159.

Subsection (1) stipulates that a local authority cannot meet care and support needs
by providing services of a type which is required to be provided under the NHS Act
2006. Schedule 1, which deals with cross-border placements, provides that this also
applies where a local authority is meeting needs by arranging for the provision of
accommodation in Wales, Scotland or Northern Ireland. This includes all healthcare
services which the NHS is required to provide, for instance primary medical, dental
and ophthalmic services, by clinical commissioning groups, the NHS Commissioning
Board (known as NHS England), or any other NHS body.

160.

However, subsection (1) provides that a local authority may provide some healthcare
services in certain circumstances, that is, where the service provided is minor and
accompanies some other care and support service which the local authority is permitted
to provide and is of a nature that a local authority would be expected to provide. This
reflects what has become known as the “quantity and quality test”, arising out of the
case of R v North and East Devon Health Authority ex parte Coughlan [2001] QB 213
(“Coughlan”).

161.

In the Coughlan case, which related particularly to the provision of nursing services, the
court considered the effect of the prohibition, in section 21(8) of the National Assistance
Act 1948, on a local authority providing health services. As part of its consideration
of the question of where the line between local authority services and health services
was to be drawn (a line the court concluded was difficult to draw precisely) the court
suggested that, as a very general indication, if the nursing services were (i) merely
incidental or ancillary to the provision of the service the local authority was under a duty
to provide, and (ii) of a nature which a local authority might be expected to provide,
then such nursing services could be provided by the local authority. This test, looking
at (i) the quantity of the service provided and (ii) the quality of the service provided,
has been adopted and developed by the courts as a helpful indicator of the distinction
between health and social care provision and it continues to form a fundamental part of
the current policy framework underpinning the provision of NHS continuing healthcare.

162.

Subsection (2) confers power to make provision in regulations about the types of
services which may, or may not, be provided by local authorities, and in which
circumstances.
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163.

Subsection (3) provides a further restriction, which is that a local authority cannot
provide or arrange the provision of nursing care by a registered nurse. This kind of
nursing care is something that may only be provided by the NHS.

164.

However, subsections (4) and (5) provide that the local authority may arrange the
provision of accommodation which includes the provision of nursing care by a
registered nurse (a term that is defined in subsection (8)), provided it has first obtained
the agreement of the relevant NHS body (being the body that would be responsible for
meeting the cost of that nursing element) or, where it has to arrange the provision of
such accommodation as a matter of urgency, provided it obtains the agreement of the
relevant NHS body as soon as possible afterwards. The relevant body will usually be
a clinical commissioning group. However, as subsection (9) acknowledges, it may in
certain circumstances be the NHS Commissioning Board (known as NHS England).

165.

Subsection (6) sets out other matters which may be provided for in regulations.
These include detailing the steps which the local authority must take to contribute to
an assessment as to whether an adult requires healthcare services and requiring the
establishment of a process for dealing with disputes between local authorities and NHS
bodies, should there be a disagreement over the responsibility for providing a particular
service in an individual case.

166.

As this section makes clear, local authorities generally may not provide healthcare
services (which are for the NHS to provide under the NHS Act 2006). However,
subsection (7) clarifies that this section does not prohibit local authorities from doing
anything that they, as local authorities, have the power to do under the NHS Act 2006.
This includes, in particular, entering into partnership arrangements with NHS bodies
under section 75 of the NHS Act 2006.

167.

The restrictions imposed by this section also apply where a local authority is doing
anything in discharge of its duty under section 2 aimed at preventing, delaying or
reducing needs.

Section 23 - Exception for provision of housing etc.
168.

This section sets out the boundary in law between local authorities’ care and support
functions, and their housing functions. Together with section 22 it replaces provision
in section 21(8) of the National Assistance Act 1948.

169.

This section prevents local authorities from meeting needs for care and support by doing
anything which they or another local authority are required to do under the Housing Act
1996 (to generally provide housing), or under any other enactment added in regulations.

170.

This section does not prevent local authorities in their care and support role from
providing more specific services (such as housing adaptations), or from working jointly
with housing authorities.

Next steps after assessments
Section 24 – The steps for the local authority to take
171.

This section sets out the steps local authorities must take after carrying out the needs
assessment or carer’s assessment (and the financial assessment where relevant).

172.

Subsection (1) requires a local authority which has a duty under section 18 or section 20
or has exercised its discretion under section 19 or section 20 to meet needs for care and
support to do the following:
•

Prepare a care and support plan for an adult with needs for care and support, or a
support plan for a carer (as specified in section 25).
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173.

174.

•

Inform the adult which of their needs it will meet and where direct payments may
be used to meet needs.

•

Help the adult in deciding how to have the needs met.

Subsection (2) requires the local authority to provide those whose needs it is not required
to meet, and has decided not to meet, with the following:
•

A written explanation of the reasons why it is not going to meet the needs (e.g.;
this could be the adult is ordinarily resident elsewhere, or their needs are being met
by a carer).

•

Information and advice in writing on how the adult can meet or reduce their needs
independently, including information on how the adult can prevent or delay their
needs (unless the adult or carer has received such advice already as required by
section 13).

Subsection (3) applies where the adult has eligible needs for care and support, but the
local authority does not have a duty to meet these needs (because, for example, the
adult does not want to have their needs met by the local authority). It requires the local
authority to prepare an independent personal budget (as required by section 28).

Section 25 – Care and support plan, support plan
175.

This section sets out the information and details which must be specified in the care
and support plan (or in the case of a carer, the support plan) provided under section 24.

176.

Subsection (1) provides that the needs identified in the needs or carers assessment must
be specified in the plan and also whether and if so the extent to which the needs meet
the eligibility criteria. It requires the plan to specify the needs the local authority will
meet and to state how it will meet them, and to specify to which of the various relevant
matters covered in the assessment, including the outcomes which the person wishes to
achieve in day to day life. It must also include the personal budget for the adult and
information and advice about how to prevent, delay or reduce the adult’s needs for care
and support or the carer’s need for support.

177.

If the individual’s needs are met by a direct payment, subsection (2) requires that the
plan must specify the needs that will be met by the direct payment, and the amount and
frequency of the direct payment.

178.

The purpose of subsections (3) and (4) is to ensure that all relevant people are involved
in the preparation of and agreement to the plan. Subsection (3) requires the local
authority to involve the adult, any carer they may have, and anyone else the adult may
ask to be involved in the development of the care and support plan. Where a person lacks
capacity the local authority must also involve any person who appears to be interested
in the individual’s welfare.

179.

Subsection (4) requires the local authority to involve the carer, the adult receiving care,
and anyone else the adult may ask to be involved in the development of the support plan.

180.

Subsection (5) requires the local authority to take all reasonable steps to reach
agreement with the person for whom the plan is being prepared about how the local
authority is going to meet their needs. The local authority may be required to make an
advocate available to support the person, see section 67.

181.

Subsection (6) provides for this by requiring the local authority to have regard to various
matters covered by the assessment such as the outcomes of the adult or the carer wishes
to achieve.

182.

Subsection (7) allows the local authority to jointly prepare the plan with another person,
including the adult or carer who the plan is being prepared for. Subsection (8) requires
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the local authority to facilitate the development of the plan by providing such a person
with information, resources and access to facilities.
183.

Subsection (11) allows the local authority to combine a care and support plan or a
support plan with any other plan, where those to whom the plans relate agree (or where
one of the plans relates to a child who lacks capacity or is not competent to agree, the
local authority is satisfied that combining the plans is in the child’s best interests). This
would allow for a combined care and support plan, for instance to reflect the needs of
a family more holistically.

184.

Subsections (13) and (14) allow regulations to specify circumstances where elements
of subsections (1) and (2) do not apply.

Section 26 – Personal budget
185.

This section defines a personal budget as a statement and set out the financial
information which must be included in the statement.

186.

Subsection (1) makes clear that the total amount which it costs the local authority to
meet the needs which it must or has decided to meet must be set out in a statement
and broken down so that the adult can see from the statement the amount if any which
the adult must pay towards that cost and the amount if any which the local authority
must pay. The amount the adult must pay is calculated on the basis of the financial
assessment carried out under section 17.

187.

Subsection (2) requires the total cost to the local authority of meeting eligible needs
which it is required to meet under section 18 to be broken down so that the adult can see
from the statement how much of that is attributable to daily living costs. This is because
daily living costs do not count for the purposes of working out whether costs accrued
in meeting adult’s eligible needs have exceeded the cap on care costs, and where they
have, this will allow the adult and local authority to distinguish what the adult must pay
for their daily living costs and what the local authority must pay to meet the care costs.

188.

Subsection (3) provides that the personal budget may specify other amounts of public
money that are available to the person for spending on matters including those relating
to housing, healthcare or welfare.

189.

Subsection (4) allows regulations to specify costs to be excluded from the personal
budget in cases where the local authority decides not to charge, or is restricted from
making a charge.

Section 27 – Review of care and support plan or of support plan
190.

This section requires the local authority to ensure the care and support plan (or support
plan) remains an accurate, up-to-date reflection of the person’s needs and the outcomes
they wish to achieve and the services arranged to meet these needs and outcomes.
This section applies to care and support plans for adults needing care and support,
and support plans for carers. The local authority must review the plan on a reasonable
request by the adult to whom it relates.

191.

Subsection (2) states that the local authority may revise the care and support plan,
and when doing so must have regard to the outcomes the individual identified in
the assessment and other relevant matters identified in the assessment and listed in
section 9(4). When revising the plan the local authority must involve the adult, any carer
they may have, and anyone else the adult may ask to be involved. Where a person lacks
capacity the local authority must also involve any person who appears to be interested
in the individual’s welfare. Subsection (3) places similar requirements on the local
authority when reviewing a carer’s support plan.

192.

Subsection (4) states that where the local authority is satisfied that the person’s
circumstances, for example their needs or finances, have changed in a way that affects
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their care and support plan or support plan, the local authority must, where it thinks
appropriate, carry out a new needs or carers assessment, and a new financial assessment
(or both) and consider whether the person’s needs meet the eligibility criteria. The local
authority must then revise the care and support plan or support plan as appropriate. This
will ensure that the individual’s care and support package, and the level to which the
local authority contributes to it are up-to-date and in line with the outcomes of the care
and support plan review.
193.

Subsection (5) states that, as with the care and support plan in section 25, the local
authority must involve the user of care services and carer and take all reasonable steps
to reach agreement with the person for whom the plan is being prepared if there is to
be a change in how the person’s needs are met.

Section 28 – Independent personal budget
194.

This section establishes the concept of independent personal budgets for adults who
have eligible needs, and who choose not to have these needs met by their local
authority. Such persons will not have personal budgets under section 26 because the
local authority is not under a duty to prepare a care and support plan for them, so a
separate mechanism is needed to record their care costs for the purposes of measuring
progress towards the costs cap.

195.

The independent budget is a statement recording how much of the adult’s spending on
care will count towards the cap. This amount will be equivalent to what it would cost
the local authority to purchase care and support that meets their eligible needs.

196.

Subsection (1) defines the independent personal budget as a statement that shows the
amount that it would cost the local authority to meet the adult’s eligible needs. The
independent personal budget is equivalent to what it would cost the local authority to
purchase the care for the individual, if it were doing so under section 18.

197.

Subsection (2) requires the independent personal budget to specify how much of
the total represents daily living costs (see section 15) and the remaining amount
of the independent personal budget that is for care costs and therefore contributes
towards someone’s progress towards the cap. Local authorities are required to keep the
independent personal budget under review, and if the person asks for it to be reviewed,
must do so if the request is reasonable (subsection (4)).

198.

If the local authority considers the adult’s circumstances to have changed in a way that
might affect the independent personal budget, then they must, if appropriate, carry out
a new needs assessment and revise the independent personal budget (subsection (6)).

199.

If an adult refuses a reasonable request to be re-assessed, then their independent
personal budget will cease counting towards their accrued costs and the local authority
will not have to keep their care account up to date (subsection (7)).

200.

Following a review, the local authority must notify the adult of the outcome and if the
independent personal budget has changed, must explain why (subsection (8)).

Section 29 – Care account
201.

This section requires local authorities to keep a care account for adults whose care costs
are counted towards the costs cap. The purpose of the account is to maintain a record
of the adult’s total accrued care costs, and progress towards the costs cap.

202.

Subsection (1) requires the local authority to keep a record of the accrued costs of an
adult. It also requires the local authority to inform the adult if the level of accrued costs
in their care account reaches the cap.
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203.

If an adult moves to another local authority’s area, the local authority from which the
adult is moving must retain the record of their care account up to the point they left for
either 99 years, or until they are notified that the person has died (subsection (2)).

204.

Where the care account includes daily living costs, these must be specified separately
(subsection (3)).

205.

Subsection (4) provides a regulation making power that will require the local authority
to provide adults with a regular statement of their care account. We anticipate that this
will be an annual requirement and will show the adult how they are progressing towards
the cap.

Section 30 – Cases where adult expresses preference for particular accommodation
206.

This section provides powers regarding the choice of accommodation, and other
matters. It sets out some further factors to be considered when it has been determined
that an individual’s needs would be best met through the provision of care and support
in a care home or other type of accommodation.

207.

As subsection (1) sets out, regulations may require a local authority to meet an
individual’s preference for specific accommodation. For example, an individual may
want to be in a care home close to a relative in another local authority area. Conditions
may be imposed in the regulations, for example, that the local authority is satisfied that
the preferred care home is able to provide appropriate care and support to meet the
person’s needs.

208.

In some instances, the local authority may incur additional costs when making
arrangements with the preferred care home or other accommodation. An individual,
for example, may wish to be placed in a care home that costs more than the amount
specified as the cost of meeting the needs in the personal budget. Subsection (2) sets
out that the regulations may allow the individual, or someone acting on their behalf, to
make an additional payment to the local authority to cover the difference between the
cost of their preferred accommodation, and the amount specified in the personal budget.

Direct payments
Section 31 – Adults with capacity to request direct payments
209.

As section 8 sets out, a direct payment is one of the ways in which needs may be met.
A direct payment is a payment that a local authority can make to an adult to enable
that person to arrange care and support to meet assessed eligible needs. This section
specifies conditions which must be met to receive a direct payment. It relates to adults
who have the capacity to request a direct payment.

210.

Subsection (1) makes clear that a direct payment may not be made unless the local
authority is required to contribute towards the costs of meeting the adult’s needs and the
adult requests a direct payment to be made to the adult or to someone who is nominated
by the adult to receive the direct payment.

211.

Subsection (2) states that the local authority must agree to the request for and make a
direct payment if the four conditions specified in subsections (4) to (7) are met (unless
provisions in regulations made under section 33 provide otherwise). The four conditions
are:
•

in subsection (4) that the adult must have capacity to make the request for a direct
payment, and that any person nominated to receive a direct payment of their behalf
must agree to doing so;

•

in subsection (5) that the local authority is not prohibited by regulations made under
section 33 from meeting the adult’s needs by making direct payments to the adult (or
person nominated). For example, these regulations may specify that some people
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will not be able to receive a direct payment, such as those undergoing some types
of drug treatment;
•

in subsection (6) that the local authority must be satisfied that the adult (or anyone
nominated on their behalf) is capable of managing a direct payment, either on their
own or with whatever help is available to them (for instance from family members);
and,

•

in subsection (7) that the local authority is satisfied that making direct payments
(either to the adult or someone nominated) is an appropriate way of meeting the
needs for care and support.

Section 32 – Adults without capacity to request direct payments
212.

This section sets out provisions in relation to adults who lack the capacity to request
the local authority to meet some or all of their needs by making a direct payment. The
section provides for the local authority to meet the needs of the adult by making direct
payments to the authorised person.

213.

Subsection (1) makes clear that a direct payment may not be made unless the local
authority is required to contribute towards the costs of meeting the adult’s needs and an
authorised person requests the local authority to meet some or all of the adult’s needs
by making a direct payment to the authorised person.

214.

By subsection (2) the local authority must make payments to an authorised person
(defined in subsection (4), subject to any regulations specified under section 33 and
provided that the five conditions (set out in subsections (5) to (9)) are all met.

215.

Subsection (4) sets out who is an “authorised person” for these purposes. An authorised
person is either: someone who is authorised under the Mental Capacity Act 2005 to
make decisions about the adult’s needs for care and support; or a person who the local
authority and a person who is so authorised agree is a suitable person to receive the
direct payments or; if there is no person authorised under the Mental Capacity Act to
make decisions about the adult’s needs for care and support, a person who the local
authority considers is a suitable person to whom to make the payment.

216.

Subsections (5) to (8) set out the conditions which must be met. They include that the
local authority: is not prohibited by regulations from making direct payments to the
authorised person: is satisfied that the authorised person will use the direct payment in
the best interests of the adult to meet their care and support needs; is satisfied that the
authorised person is able to manage the direct payment by themselves, or with whatever
help they may have available to them; and, is satisfied that making a direct payment
to the authorised person is an appropriate way of meeting the adult’s needs for care
and support.

Section 33 – Direct payments: further provision
217.

This section makes further provisions about direct payments.

218.

Subsections (1) and (2) require the Secretary of State to make regulations, which may
specify a number of further matters in relation to direct payments.

219.

Subsection (3) makes clear that that a direct payment must only be used for the purpose
of meeting the needs specified in the care and support or support plan.

220.

Subsection (4) provides that the local authority must stop making direct payments if
any of the conditions in sections 31 or 32 are no longer met.

221.

Subsection (5) allows the local authority to stop making direct payments and to require
repayment of direct payments it has already made if there is a breach of any condition
imposed by the local authority as permitted by regulations made under subsections (2)
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(b) and (3) or if the direct payment is not used to pay for the needs specified in the care
and support plan.

Deferred payment agreements
Section 34 – Deferred payment agreements and loans
222.

This section provides for deferred payments agreements and loans. A deferred payment
is usually made when a local authority is in a position to charge someone for care
and support or related services under Part 1 but may also be made to help an adult
(for example a person who makes their own care arrangements) to obtain care and
support services which are not provided by a local authority under Part 1. In a deferred
payment agreement the charges or loan advanced is repaid by the adult or from their
estate at a later specified date, or on the happening of a specified event, such as the
sale of property. The debt is normally secured against the person’s property to ensure
repayment. Deferring payment can help people delay the need to sell their home or
possessions.

223.

Subsection (1) provides that regulations may specify when an authority may or must
offer someone a deferred payment or loan.

224.

Subsection (2) makes clear that a deferred payment agreement is an agreement where
the sum or part of the sum owed to the local authority does not have to be repaid until
a specified time.

225.

Subsection (3) provides that a deferred payment agreement may include services that
are not necessary to meet someone’s needs, for example preventive or extra services
which may be in addition to the care and support the authority is providing.

226.

Subsection (4) and (5) allows regulations to be made as to whether a local authority
must have, and if so what will constitute security for the deferred payment. Adequate
security may include a charge on the individual’s property or a guarantee from a third
party.

227.

Subsection (6) makes clear that a “deferred amount” is the amount which the adult does
not have to repay until the time specified or determined in accordance with regulations.

228.

Subsection (8) makes clear that the section also applies to a loan other than a deferred
payment agreement which a local authority agrees to make to an adult to assist the adult
to obtain care and support. It makes clear that the loan may be for care and support
other than that which the authority considers is necessary for the purposes of meeting
needs, for example preventive or extra services.

Section 35 – Deferred payment agreements: further provision
229.

The section contains further provisions concerning conditions associated with deferred
payments, including interest and administration charges, which may be imposed by
regulations made under subsection (1) of section 34.

230.

Subsection (1) enables regulations to be made to require or allow authorities to charge
interest upon a deferred sum, an amount to cover their administrative costs and interest
on those costs.

231.

Subsection (2) enables regulations to be made to specify what costs are administration
costs – for example the cost to a local authority of registering a charge at the Land
Registry.

232.

Subsection (3) enables regulations to be made to allow or require a local authority to
add any interest or administrative costs to the charges or loan and obtain and specify
what will constitute adequate security for the same.
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233.

Subsection (4) makes clear that a local authority may not charge interest at a rate which
is higher than any rate specified in regulations.

234.

Subsection (5) requires regulations to be made so that the adult is permitted to terminate
the agreement before the date or occurrence of the event specified in the agreement by
giving notice and repaying the sum in full to the authority.

235.

Subsection (6) allows regulations to make other provision about the duration or
termination of the agreement.

236.

Subsection (7) allows for regulations to be made to address what may happen in a
situation where somebody sells or otherwise disposes of property. For example in a case
where the agreement provides that it must be repaid when an adult sells their home,
regulations might allow the deferred payment agreement to continue rather than to be
repaid in cases where a property is sold in order that a new property can be bought as
a home for the adult or the adult’s partner and that new home can be used as security
for the agreement.

237.

Subsection (8) allows regulations to be made to require authorities to include terms
and conditions of a specified type in a deferred payment agreement, to allow local
authorities to include such terms and conditions and others which they think are
appropriate and to require statements relating to specified matters or in a specified form
to be included in the agreement. Regulations under this subsection may provide, for
example, that the agreement must contain a term which entitles the adult to receive an
annual statement showing the amount they owe under the agreement.

238.

Subsection (9) allows regulations to be made to enable a local authority to protect or
enforce the security it has obtained for the payment of the deferred amount or loan, and
for this purpose to make necessary and appropriate amendments to legislation.

239.

Subsection (10) makes clear that this section also applies to loan agreements.

Section 36 – Alternative financial arrangements
240.

This section provides for local authorities to enter into financial agreements of a similar
nature to a deferred payment agreement but without interest charges attached: an
‘alternative financial arrangement’.

241.

Subsection (1) enables regulations to be made to require or allow authorities to enter
into an ‘alternative financial arrangement’ with an adult.

242.

Subsection (2) defines an alternative financial arrangement as one which is in essence
the same as a deferred payment agreement or loan (as set out in section 34) and that
achieves a similar effect without charging interest.

243.

Subsection (3) enables regulations to be made for alternative financial arrangements
in relation to any issue on which it is also possible to make regulations for deferred
payment agreements (as set out in sections 34 and 35) with the exception of the payment
of interest.

Continuity of care and support when adult moves
Section 37 – Notification, assessment, etc.
244.

This section sets out the duties that local authorities are under when an individual, and
potentially their carer, notifies them that they intend to move from one local authority
area to another. It seeks to ensure that a person who moves local authority area does
so with no interruption to their care.

245.

Subsection (1) stipulates that the duties on the “first authority” and the “second
authority” are triggered when they are notified by an adult who is receiving care and
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support that he or she wishes to move local authority area, and the “second authority”
is satisfied that their intention to move is genuine.
246.

Subsection (2) states that these duties also apply to local authorities where the “first
authority” is keeping a care account on behalf of an individual who is funding their
own care. This will allow for the person’s care account to be transferred to the “second
authority”.

247.

Subsection (3) applies where a person has their care and support arranged by the “first
authority” and is residing in a care home in the “second authority’s” area. If that person
decides to leave the care home but remain resident in the “second authority’s” area the
continuity of care duties apply.

248.

Subsection (5) sets out the information the “first authority” must provide to the “second
authority”. This includes the person’s care and support plan, and where the individual’s
carer is moving, their support plan.

249.

Subsection (6) states that when the “second authority” is satisfied of an individual’s
intention to move they are under a duty to carry out an assessment of the needs of that
individual, and potentially their carer. This assessment should be carried out before the
individual moves. This is the same duty as set out in section 9. Subsection (7) requires
the “second authority” to take into account the “first authority’s” care and support plan
when carrying out their assessment.

250.

Subsection (9) requires the “first authority” to maintain contact with the “second
authority” to ascertain how it is progressing towards putting services in place for the
adult, and if necessary their carer, for the day of the move. Subsection (10) requires
the “first authority” to involve the adult or carer in the contact and keep him or her
informed of progress.

251.

Subsection (11) requires the “second authority” to give the adult a written explanation
where it has assessed the adult as having different needs compared with the original
care and support plan. Subsection (13) places a similar requirement on the “second
authority” where the carer’s needs are assessed as different.

252.

Subsection (12) requires the “second authority” to give an explanation where the cost
of providing the care is different.

Section 38 - Case where assessments not complete on day of move
253.

This section applies when the “second authority” has not carried out the assessment
required under section 37(6) before the person moves into its area, or has done so,
but has not taken the other steps required to meet the adult’s needs. Subsection (1)
sets out that the “second authority” must meet the needs which the first authority had
been meeting, from the day of the adult’s arrival in this area. This will ensure there
is continuity of care when an individual, and potentially their carer, move. It is also
required to continue to update the person’s care account by the amount set by the “first
authority”. Where the “first authority” has not been meeting the adult’s needs under
section 18, but has provided an independent personal budget, the “second authority”
must only continue the adult’s care account. Subsection (2) stipulates that the “second
authority” must continue to meet the person’s, and potentially their carer’s, needs until
it has carried out its own assessment.

254.

Subsection (7) provides a power for the “second authority” to recover the costs of care
from the “first authority” if it is deemed that the individual moving remains ordinarily
resident in the area of the “first authority”.
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Establishing where a person lives, etc.
Section 39 – Where a person’s ordinary residence is
255.

The section defines where a person, who is being provided with accommodation to meet
their care and support needs, is considered to be “ordinarily resident”. This is to help
identify where responsibility lies for funding and/or provision of care.

256.

For example, where a person who resides in the area of local authority A (and local
authority A funds their care and support) enters a care home in the area of local
authority B, their ordinary residence will remain with local authority A. Local authority
A therefore retains responsibility for funding their care. They are considered “ordinarily
resident” in the area of local authority A during their stay in the care home in local
authority B.

257.

It is intended that the types of accommodation to which this provision applies will be
set out in regulations and for statutory guidance to be available to assist local authorities
in deciding where a person is ordinarily resident in complex circumstances.

258.

Subsection (5) applies the same principle to NHS accommodation. NHS
accommodation means accommodation provided as part of the NHS under any relevant
NHS legislation. It ensures that a stay in a hospital in England, Scotland, Wales or
Northern Ireland will not affect a person’s ordinary residence. This means that their
care and support must continue to be provided by the local authority in whose area they
were ordinarily resident before their hospital stay.

259.

Subsection (4) provides that an adult who is being provided with accommodation under
section 117 of the Mental Health Act 1983 will be treated as ordinarily resident in the
area of the local authority in England or Wales which is under a duty to provide the
adult with services by virtue of that section.

Schedule 1 – Cross-border placements
260.

Paragraph 1 of Schedule 1 makes provision to ensure that where a person in England,
who has care and support needs and requires residential accommodation to meet those
needs, is provided with that accommodation in another part of the UK by a local
authority, generally this does not result in a transfer of that authority’s responsibility
for that person. Paragraphs 2 to 4 make similar provision in respect of placements
in England of people from Wales, Scotland or Northern Ireland which are arranged
under the relevant Welsh, Scottish or Northern Irish legislation. These paragraphs also
make similar provision in respect of cross-border placements not involving England i.e.
Wales-Scotland, Scotland-Northern Ireland and Northern Ireland-Wales.

261.

These provisions support the principle of cross-border placements. The types of
accommodation to which these provisions apply may differ for each administration
depending on the legislation of each jurisdiction.

262.

Schedule 1 also provides power for regulations to apply these cross-border provisions to
specified types of accommodation, for instance supported living placements, and where
accommodation is paid for by direct payments. Such regulations would ensure that
an individual who arranges cross-border residential accommodation using their direct
payment would generally remain the responsibility of their original local authority
(or Health and Social Care trust (“trust”) in the case of Northern Ireland) as would
individuals who are living in the specified types of accommodation whilst receiving
other care and support services from an authority in another administration.

263.

If authorities fall into dispute about the application of paragraphs 1 to 4 of Schedule 1 for
example if a local authority which has made a cross-border placement falls into dispute
with the authority in whose area that person is placed, the authorities involved may
request a determination of the dispute to be made. Such determinations would be made
by the Secretary of State or the relevant Ministers or Department in Scotland, Wales

23

These notes refer to the Care Act 2014 (c.23)
which received Royal Assent on 14 May 2014
or Northern Ireland, depending on the circumstances. Details specifying the dispute
resolution process will be set out in regulations and guidance.
264.

Paragraph 6 of Schedule 1 enables a local authority or trust to recover the costs of
arranging accommodation in England, Wales, Scotland or Northern Ireland from an
authority in another of those administrations where the latter was liable to provide the
adult in question with that accommodation.

265.

Paragraph 8 of Schedule 1 ensures that the general principles of non-transfer of
responsibility under paragraphs 1 to 4 of Schedule 1 remain unaffected where the adult
in question is provided with NHS accommodation (as defined by section 39(6)).

266.

Paragraph 13 of Schedule 1 makes a consequential amendment to the relevant Welsh
legislation.

267.

Paragraph 14 of Schedule 1 makes transitory modifications to references to the relevant
Welsh legislation to deal with the period prior to the commencement of that legislation.

Section 40 – Disputes about ordinary residence or continuity of care
268.

If two or more local authorities fall into dispute about where a person is ordinarily
resident, or about a person’s continuity of care and support, and cannot resolve the
question locally, the local authorities involved may request a determination of ordinary
residence to be made by the Secretary of State or a person appointed by the Secretary
of State. Details specifying the dispute resolution process will be set out in regulations
and statutory guidance. It is intended that the regulations will also set out the procedure
local authorities must follow when a dispute occurs when there is a business failure of
a provider of care and support who is regulated by the Care Quality Commission.

269.

Local authorities may request a review within three months of the original
determination being made.

Section 41 – Financial adjustments between local authorities
270.

Following a dispute under section 40, or by some other process, it may become apparent
that a local authority has been funding a person’s care and support when that person is
not in fact ordinarily resident in their area.

271.

In such circumstances, section 41 allows for that local authority to reclaim the costs
they have paid for that person’s care and support from the local authority where they
are or were ordinarily resident.

272.

This section does not apply where the local authority has chosen to meet the person’s
needs in the knowledge they are ordinarily resident elsewhere.

Safeguarding adults at risk of abuse or neglect
Section 42 – Enquiry by local authority
273.

This section places a duty on local authorities to make enquiries, or to ask others to make
enquiries, where they reasonably suspect that an adult in its area is at risk of neglect
or abuse, including financial abuse. The purpose of the enquiry is to establish with
the individual and/or their representatives, what, if any, action is required in relation
to the situation; and to establish who should take such action. The duty supplements
the existing obligations on other organisations to look after the people in their care
effectively, or, in the case of the police, to prevent and respond to criminal activity.

274.

Subsection (1) provides that the local authorities’ enquiry duty applies to adults who
have care and support needs (regardless of whether they are currently receiving support,
from the local authority or indeed anyone); and who are at risk of or experiencing
neglect or abuse, including financial abuse; but are unable to protect themselves. The
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eligibility criteria that the local authority sets for services and support are not relevant in
relation to safeguarding. Safeguarding enquiries should be made on the understanding
of the risk of neglect or abuse, irrespective of whether the individual would meet the
criteria for the provision of services.
275.

The local authority has a responsibility to make enquiries if the adult is currently in
its geographical area of responsibility (whether or not the person is ordinarily resident
there).

276.

Subsection (3) defines “abuse” to include “financial abuse”. The Care Act explicitly
refers to financial abuse not because it has a priority status, but for the avoidance of
doubt because some definitions of abuse may not ordinarily include this type of abuse.

Section 43 – Safeguarding Adults Boards
277.

This section requires a local authority to establish a Safeguarding Adults Board (SAB),
which aims to help and protect individuals who it believes to have care and support
needs and who are at risk of neglect and abuse and are unable to protect themselves,
and to promote their wellbeing.

278.

Subsection (3) sets out how the SAB should seek to achieve its objective, through
the co-ordination of members’ activities in relation to safeguarding and ensuring the
effectiveness of what those members do for safeguarding purposes. An SAB may
undertake any lawful activity which may help it achieve its objective. The functions
which an SAB can exercise in pursuit of its objective are those of its members.

279.

Subsection (6) acknowledges that two or more local authorities may establish an SAB
for their combined geographical area of responsibility.

280.

Further details about SABs are set out in Schedule 2 (see below).

Schedule 2 – Safeguarding Adults Boards
Membership, etc.
281.

Paragraph 1 specifies that the core members of the SAB must include the local
authority, an appointed representative from each clinical commissioning group (CCG),
and the chief officer of police for the SAB’s area. The SAB may include other members
that the local authority considers appropriate, after the local authority has consulted the
core members of the SAB, as sub-paragraph (2) sets out. The Secretary of State may
prescribe other core members of the SAB through regulations.

282.

The appointed representative for the CCG or the police may represent more than one
CCG or chief officer of police where there is more than one within that SAB’s area.
The individual nominated to represent the member on the SAB must be a person
whom the member considers to have the required skills and experience. Nominated
representatives are required to attend SAB meetings. The local authority must also
appoint a chair for the SAB with reasonable skills and experience after consulting the
other SAB members.

283.

Other than this, there are no particular governance procedures which an SAB must
follow, and the SAB can regulate its own procedure.

284.

Sub-paragraph (6) sets out that the local authority must act under the guidance issued
by the Secretary of State whilst other SAB members must have regard to such guidance.

Funding and other resources
285.

Paragraph 2 enables the SAB members to contribute financially to the cost of running
the SAB. It allows for money from those members to be pooled in a single fund. It also
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makes clear that members can provide non-pecuniary resources (such as staff, goods,
services or accommodation) in support of the activities of the SAB.

Strategic plan
286.

Paragraph 3 specifies that an SAB must publish for each financial year a strategic plan
that sets out how it will meet its main objective and what each SAB member will do
to achieve that objective.

287.

This plan should, so far as feasible, be developed involving the local community, and
the SAB must consult the Local Healthwatch organisation in the development of the
plan.

Annual report
288.

Paragraph 4 requires an annual report to be published to account for implementation
against the strategic plan described in paragraph 3 and progress on the findings of any
Safeguarding Adult Reviews.

289.

Sub-paragraph (1) requires the report to describe what the SAB has done during the
year to achieve its main objective and its strategy, and how each member of the SAB
has helped to implement the strategy. The findings of Safeguarding Adults Reviews
concluded that year (whether or not they were started in that year) and actions taken that
year in response to Safeguarding Adult Reviews must also be recorded in the annual
report. That is either action taken to implement findings or, where a decision has been
taken not to implement a finding, then the reason for that decision. The report must
also record the total number of ongoing reviews, whether or not they were started in
that year.

290.

As well as being published, copies of the report must be sent to those people specified
in sub-paragraph (2).

Section 44 – Safeguarding adults reviews
291.

This section requires Safeguarding Adults Boards to conduct a Safeguarding Adults
Review into certain cases in specific circumstances. The aim of a review is to ensure
that lessons are learned from such cases, not to allocate blame but to improve future
practice and partnership working, and to minimise the possibility of it happening again.

292.

Subsections (1) to (3) stipulate that an SAB must arrange for a review where there is
reasonable cause for concern about how the SAB, its members or some other person
with relevant functions involved in the case worked together and either the adult has
died and the SAB knows or suspects that the death resulted from abuse or neglect or the
adult is still alive and the SAB knows or suspects that the adult has experienced serious
abuse or neglect. This does not prevent the SAB carrying out a Safeguarding Adults
Review in any other case where they feel it would be appropriate and this is set out in
subsection (4). The adult must be in the local authority’s area and have needs for care
and support (whether or not the local authority has been meeting those needs).

293.

Subsection (5) specifies that every member of the SAB must co-operate in and
contribute to carrying out the review and applying the lessons learnt.

Section 45 – Supply of information
294.

This section provides that, if certain conditions are met, a person or body must supply
information to a SAB at its request.

295.

Firstly, the information must be requested for the purpose of enabling or assisting the
SAB to perform its functions.
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296.

Secondly, the person or body requested to supply the information must have functions
or engage in activities such that the SAB considers it likely to have information relevant
to a function of the SAB. This would potentially encompass, for instance, a GP who
provided medical advice or treatment to an adult in respect of whom a SAB was carrying
out a serious case review, or to a family member or carer of that adult. It would also
potentially encompass a person carrying out voluntary work that brought him or her
into contact with such an adult or with a family member or carer, or a minister of a
church attended by such an adult or by a family member or carer.

297.

Finally, either the condition set out in subsection (4) or that set out in subsection (5) of
the section must be met. Subsection (4) relates to the content of the information that may
be requested. Subsection (5) effectively enables the onward transmission to a SAB of
information that it has previously requested, under the section, to be supplied to a third
party, for instance to a NHS body, for collation and onward transmission to the SAB.
(But an SAB may request that information be supplied to a third party for collation and
onward transmission only if the third party itself is within subsection (3)).

298.

Subsection (6) provides that an SAB may use information provided under this section
only for the purposes of its functions.

Section 46 - Abolition of local authority’s power to remove persons in need of care
299.

This section repeals the current power for local authorities to remove people from their
homes under section 47 of the National Assistance Act 1948.

Section 47 – Protecting property of adults being cared for away from home
300.

This section restates the duty originally set out at section 48 of the National Assistance
Act 1948, for local authorities to prevent or mitigate loss or damage to the moveable
property of adults who have been admitted to a hospital or to a residential care home,
and are unable to protect it or deal with it themselves. This duty applies to any tangible,
physical moveable property belonging to the adult in question, including pets. The
section also re-enacts an offence associated with this duty, found at section 55 of the
National Assistance Act 1948, which sets out that any person who obstructs the local
authority’s exercise of this duty is liable on summary conviction to pay a fine, and
provides a defence of reasonable excuse.

301.

Local authorities are able to recover from the adult any reasonable expenses incurred
in protecting that adult’s property.

Provider failure
302.

Sections 48 to 52 set out duties on local authorities in England and Wales and on Health
and Social Care trusts in Northern Ireland to meet specified care and support needs of
people in their area in the event that a care provider becomes unable to do so because
of business failure. In the event of business failure in Scotland, local authorities are
required to perform the duties provided for under Part 2 of the Social Work (Scotland)
Act 1968 and as specified in regulations under Schedule 1. This would include duties
in relation to individuals whose needs are being met under arrangements made by
authorities in other countries of the UK.

Section 48 – Temporary duty on local authority
303.

This section places a duty on local authorities in England to ensure that adults’ needs
for care and support (or needs for support in the case of an adult who is a carer) continue
to be met when there is a business failure of a provider of care and support who is
registered with the Care Quality Commission and the provider becomes unable to carry
on the regulated care activity in question as a result.
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304.

Subsection (2) requires that the local authority in whose area the failed care provider
was meeting needs by carrying on the regulated activity must meet the needs which the
provider was meeting immediately before becoming unable to carry on that activity for
so long as the authority considers necessary. This subsection also makes clear that the
duty to meet needs applies so far as the authority is not already required to do so such as
where needs were being met by the provision of services paid for by an individual, or
where another local authority was paying for services to meet the needs of an individual
(or was making direct payments in respect of those needs). There is no need to apply
the duty where the local authority is already required to meet needs because such a
requirement does not change simply because there is a business failure of the provider
who was meeting the needs.

305.

Subsection (3) makes clear that the duty in subsection (2) applies regardless of whether
the adult is ordinarily resident in the area of the local authority to whom the duty in
subsection (2) applies and even if the adult does not have eligible needs and the authority
has not carried out a needs, carer’s or financial assessment. Subsection (4) makes clear
that where the local authority is meeting needs under subsection (2), it is not required to
carry out any of the assessments referred to in section 9 (needs assessment), 10 (carer’s
assessment) or 17 (financial assessment) or to determine whether any of the needs meet
eligibility criteria. The effect of this is to suspend the provisions of sections 9 to 13 and
17 for the temporary period during which the local authority is meeting needs under
section 48. This ensures that the temporary duty to meet needs applies regardless of the
results of the relevant assessments so that the provision of a substitute service is not
delayed and individuals are not left without the care they need.

306.

Subsection (5) allows the local authority to charge for needs it meets under
subsection (2) except where it meets needs by providing information and advice. It
limits charges to the costs incurred in meeting needs.

307.

Subsection (6) provides that subsection (5) does not apply if section 49 applies (i.e. if
the failed service provider was meeting some or all of the adult’s needs for care and
support or a carer’s needs for support under arrangements, or in return for payment
made with direct payments, made by a local authority in Wales or Scotland or a Health
and Social Care trust in Northern Ireland under the legislative provisions referred to
in section 49(1)). This is because in such a case there is provision in section 49(3) for
local authorities to recover costs.

308.

Subsection (7) applies where the individual whose needs the failed provider was
meeting is not ordinarily resident in the area of the local authority which has the
temporary duty to meet needs and was having their needs met under arrangements
made by another local authority in England or was having the care paid for by direct
payments provided by such an authority. It requires the local authority which has the
temporary duty to meet needs to co–operate with the other local authority in meeting
those needs and allows the local authority with the temporary duty to recover from the
other authority the cost it incurs in meeting those needs during the temporary period.

309.

Subsection (8) applies the ordinary residence dispute resolution procedure in section 40
to any disputes between local authorities about the application of section 48 (for
example as to the duration of the period for which there is a duty to meet needs).

Section 49 – Section 48: cross-border cases
310.

This section applies in the cases mentioned in subsections (2) and (3) and imposes
certain duties and confers certain powers on local authorities in England in such cases.

311.

Subsection (1) sets out that section 49 applies where, in cases falling within section 48,
the service provider whose business has failed was meeting an individual’s needs under
arrangements made by a local authority in Wales or Scotland or a Health and Social
Care trust in Northern Ireland under the legislative provisions referred to in paragraphs
(a) to (c) of subsection (1).
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312.

Subsection (2) sets out that section 49 applies where the failed service provider was
meeting the individual’s needs in return for payment made with direct payments made
by a local authority in Wales or Scotland or a Health and Social Care trust in Northern
Ireland under the legislative provisions referred to in subparagraphs (i) to (iii) of
paragraph (b) of subsection (2).

313.

Subsection (3) provides that the local authority in England must, in meeting needs under
section 48, cooperate with the authority or trust which made the arrangements or the
direct payments and may recover from that authority or trust the cost it incurs in respect
of meeting needs which were being met pursuant to those arrangements or purchased
with the direct payments. It also allows the authority in England to recover the cost of
meeting other needs from the adult – for example needs which the service provider was
meeting under separate arrangements made by the adult.

314.

Subsection (4) provides that any dispute between a local authority in England and
an authority in Wales or Scotland or a trust in Northern Ireland must be resolved in
accordance with the dispute resolution procedure in paragraph 5 of Schedule 1.

Section 50 – Temporary duty on local authority in Wales
315.

This section places a duty on local authorities in Wales to ensure that adults’ needs
for care and support (or needs for support in the case of an adult who is a carer)
continue to be met when a service provider who is registered under Part 2 of the
Care Standards Act 2000 becomes unable to carry on or manage their establishment or
agency because of business failure. It only applies in relation to needs which the failed
service provider was meeting by providing accommodation or services which were paid
for with direct payments, or pursuant to arrangements, made by a local authority in
England or Scotland or a Health and Social Care trust in Northern Ireland.

316.

Subsections (1) and (2) make clear that the duty applies where a person who is
registered as mentioned becomes unable to carry on or manage their establishment or
agency because of business failure and immediately before that was providing the adult
with accommodation or other services in Wales, under arrangements made by a local
authority in England or Scotland or a Health and Social Care trust in Northern Ireland
under the legislative provisions referred to in subparagraphs (i) to (iii) of paragraph (b)
of subsection (1), or which were paid for with direct payments made by such an
authority or trust under the legislative provisions referred to in subparagraphs (i) to (iii)
of paragraph (b) of subsection (2). Subsection (3) requires the local authority in Wales
in whose area the service was being provided or the accommodation situated to meet
the needs which the failed provider was meeting for so long as the authority considers
necessary.

317.

Subsection (4) requires the local authority in Wales, in meeting the adult’s needs,
to cooperate with the authority or trust which made the arrangements or the direct
payments as referred to in subsections (1) or (2) and allows the local authority in Wales
to recover the costs it incurs in meeting the needs from that authority or trust.

318.

Subsection (5) provides that any dispute about the application of this section is to
be resolved in accordance with the dispute resolution procedure in paragraph 5 of
Schedule 1.

Section 51 – Temporary duty on Health and Social Care trust in Northern Ireland
319.

This section places a duty on a Health and Social Care trust in Northern Ireland which is
of equivalent effect to that which applies to a local authority in Wales under section 50.
It applies where a person who is registered under Part 3 of the Health and Social Services
(Quality, Improvement and Regulation) (Northern Ireland) Order 2003 in respect of
an agency or establishment becomes unable to carry on or manage their establishment
or agency because of business failure and only in relation to accommodation or other
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services which were paid for with direct payments, or provided under arrangements,
made by a local authority in England, Wales or Scotland.
320.

Subsection (3) requires the trust in whose area the service was being provided or the
accommodation situated to meet the needs which the failed provider was meeting for
so long as the trust considers necessary.

321.

Subsection (4) requires the trust, in meeting the adult’s needs, to cooperate with
the authority which made the arrangements or the direct payments as referred to in
subsections (1) or (2) and allows it to recover the costs it incurs in meeting the needs
from that authority.

322.

Subsection (5) provides that any dispute about the application of this section is to
be resolved in accordance with the dispute resolution procedure in paragraph 5 of
Schedule 1.

Section 52 – Sections 48 and 51: supplementary
323.

This section makes supplementary provision in relation to the duties on local authorities
and Health and Social Care trusts set out in sections 48 to 51.

324.

Subsection (1) sets out that an authority is subject to the duty to meet needs under
sections 48(2), 50(3) or 51(3) as soon as it becomes aware of the business failure in
question.

325.

Subsection (2) makes clear that the provisions of section 8 on how to meet needs apply
to meeting needs under section 48(2) (thus for example an English local authority can
meet needs in any of the ways set out in section 8 and does not have to meet the needs
in the way in which they were being met by the failed service provider).

326.

Subsection (3) makes clear that the provision in the Welsh legislative equivalent of
section 8 on how to meet needs applies to meeting needs under section 50(3). There
is no such provision for Northern Ireland because there is no provision equivalent to
section 8 in Northern Irish legislation.

327.

Subsection (4) requires that an authority in deciding how it will meet an adult’s needs
for care and support must involve the adult, their carer, and any person whom the adult
asks to be involved, or, if the adult lacks capacity, any person whom the authority
considers to be interested in the adult’s welfare. Subsection (5) makes similar provision
for involvement of carers. Subsection (6) requires authorities, in involving adults or
carers, to take reasonable steps to reach agreement with them about how they should
meet needs.

328.

Subsection (7) makes clear that the restrictions specified in sections 21 to 23 on meeting
needs (exception for persons subject to immigration control, exception for provision
of health services and exception for provision of housing etc.) apply in relation to the
duties on English local authorities to meet needs under section 48(2).

329.

Subsection (8) applies similar restrictions in Welsh legislation in cases where a local
authority in Wales is meeting needs under section 50(3).

330.

Subsection (9) applies in cases where a failed provider in England is providing the adult
with NHS continuing healthcare which is commissioned by a clinical commissioning
group which is not in the area of the local authority on which the duty under section 48
falls. It makes clear that the definition of “relevant partner” in sections 6 and 7, which
concern cooperation between local authorities and relevant partners, is to be treated as
including that clinical commissioning group, even though it is not in the area of the
local authority.

331.

Subsection (11) makes clear that a local authority in England may request from the
failed provider, or such other person involved in the provider’s business, information
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that it considers it necessary to have in order to comply with the temporary duty under
section 48(2).
332.

Subsection (12) requires that regulations make provision to interpret references to
business failure or to being unable to do something because of business failure.

333.

Subsections (13) and (14) make transitory provision in relation to references to Welsh
or Scottish legislation to deal with the period before that legislation comes into force.

Market oversight
Section 53 – Specifying criteria for application of market oversight regime
334.

This section deals with the procedures for identifying those providers who are most
difficult to replace, and will therefore be subject to financial oversight by the Care
Quality Commission (CQC).

335.

Subsection (1) requires that regulations set out the criteria for entry into the CQC’s
market oversight regime.

336.

Subsection (2) stipulates certain factors which may be regarded for the purposes of
setting out the entry criteria. These are the provider’s size, its concentration in a
particular area or areas, and its level of specialism.

337.

Subsection (3) makes provision for the entry criteria to be kept under review and for the
Secretary of State to publish information on how the size, concentration or specialism
of a provider and on any other factors considered in setting out the criteria are to be
measured.

338.

Subsection (4) sets out that, by regulations, certain providers - who would otherwise,
according to the criteria, be subject to financial oversight by CQC - may be exempted
from the market oversight regime, or parts of the regime. The circumstances in
which such regulations may be made include those in which the Secretary of State is
satisfied that certain registered care providers are already subject to a regulatory regime
comparable to the market oversight regime (subsection (6)).

339.

Conversely, subsection (5) establishes that regulations may specify that the market
oversight regime, or parts of the regime, apply, or apply only to the extent specified, to
certain providers who would otherwise not fall within the regime.

Section 54 – Determining whether criteria apply to care provider
340.

This section sets out that it will be the responsibility of the CQC to identify which
providers satisfy the criteria set out for entry into the regulatory regime (subsection (1)).

341.

The market oversight regime will apply to those providers identified by the CQC
as meeting the entry criteria (subsection (1)) and those providers who are required
to comply with the regime, or parts of the regime, by virtue of regulations made
under section 53(5). Subsection (2) clarifies that the market oversight regime (or parts
of the regime) do not apply to such providers identified by regulations made under
section 53(4).

342.

Subsection (3) provides that the CQC must inform the providers that satisfy the entry
criteria that they are now subject to the market oversight regime. The CQC must also
inform those providers who are subject to the market oversight regime by virtue of
regulations made under section 53(5) of the same.

Section 55 – Assessment of financial sustainability of care provider
343.

This section sets out the duty of the CQC to assess the financial sustainability of those
providers which are subject to its regulatory regime with a view to identifying any
threats that such providers may face to their financial sustainability. This section also
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provides for the CQC’s response to situations where it is concerned that a provider’s
financial sustainability is threatened.
344.

Subsections (2)(a) and (3) set out that, where the CQC identifies a significant risk to
financial sustainability, it can require the provider to develop a sustainability plan. This
would set out the provider’s plans for mitigating or eliminating the risk. The CQC may
require the provider, in developing the plan, to cooperate with it. The final plan may
also be subject to the CQC’s approval.

345.

Subsections (2)(b) and (4) allow the CQC, where it identifies a significant risk to
financial sustainability, to organise, or require the provider to organise, an independent
business review, and charge the costs of the review back to the provider. These costs do
not include the administrative costs that the CQC may incur in organising such a review.

346.

Subsection (5) sets out that regulations may make provision for enabling the CQC to
obtain, from certain persons, information which may be helpful to the CQC in assessing
the financial sustainability of the provider. The type of information the CQC may need
is likely to be information which relates to the finances of the care provider or which
relates to the financial position of the particular entity - if the care provider is financially
dependent on such entity. The type of person that may be described in such regulations
may include companies within the same group as the provider, and companies that hold
a significant ownership stake in the provider.

347.

Subsection (6) provides that regulations may be made about the making of the CQC’s
assessment of a provider’s financial sustainability.

348.

Subsection (7) sets out that the CQC may consult on how to assess financial
sustainability, and publish guidance on the methods it expects to apply in making its
assessments.

Section 56 – Informing local authorities where failure of care provider likely
349.

This section sets out that the CQC must inform the relevant local authorities that a
registered care provider (within the market oversight regime) is likely to become unable
to continue carrying on the regulated activity in respect of which it is registered because
of business failure.

350.

The CQC will be required to inform all English local authorities which it thinks will
be required to carry out the duty under section 48(2) if the provider becomes unable to
continue carrying on the regulated activity in question (subsection (2)). The CQC is not
required to inform local authorities outside of England.

351.

Subsection (3) sets out that the CQC may require from the service provider, and any
other person involved in the provider’s business, any information that is necessary in
order to assist local authorities in ensuring continuity of care. Subsection (4) requires
the CQC to share with local authorities any information it has that would assist them
in ensuring continuity of care.

352.

Subsection (5) allows for regulations to make provision as to the circumstances in which
the CQC can be satisfied that a registered care provider is likely to become unable to
carry on a regulated activity.

353.

Subsection (6) sets out that the CQC may consult on how it will assess a provider’s
likelihood of becoming unable to continue carrying on the regulated activity, and
publish guidance on how it will make this assessment.

Section 57 - Sections 54 to 56: supplementary
354.

Subsection (1) sets out that the CQC’s functions of identifying which providers satisfy
the entry criteria, and assessing the financial sustainability of care providers, are to be
treated as “regulatory functions” of the CQC for the purposes of the 2008 Act. This
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establishes that the CQC will be able to rely on its existing powers under the 2008 Act,
such as requiring information and explanations from a provider (sections 64 and 65 of
the 2008 Act). The CQC will also be able to rely on its enforcement powers, for instance
under sections 64(4) and 65(4) of the 2008 Act.
355.

Subsection (2) sets out that anything which the CQC may do to assist local authorities
to ensure continuity of care is to be treated as one of the CQC’s “regulatory functions”
for the purposes of the 2008 Act. This establishes that the CQC will be able to rely on
its existing powers under the 2008 Act.

356.

Subsection (3) establishes that the CQC may, when imposing requirements on providers
as part of exercising the functions set out in sections 54 to 56, rely on sections 17 and
18 of the 2008 Act which provide for the cancellation or suspension of a care provider’s
registration.

357.

Subsection (4) provides that the CQC must seek to minimise the burdens it may impose
on others in exercising any of its functions under sections 54 to 56.

Transition for children to adult care and support, etc.
Section 58 – Assessment of a child’s needs for care and support
358.

This section provides a duty for local authorities to assess a child’s needs for care and
support (as provided for by this Part), where it appears to a local authority that the child
is likely to have needs for care and support after turning 18 and it considers there is
significant benefit to the child in doing so. Children have existing rights to assessment
and support under the Children Act 1989, and this provision does not affect those rights.

359.

If the child lacks capacity or is not competent to consent to an assessment, the local
authority has to be satisfied that carrying it out is in the child’s best interests. In any
other case, the local authority may not carry out an assessment where the child does
not consent to it, but if a child who refuses an assessment is experiencing (or at risk of)
abuse or neglect, the local authority must carry out an assessment.

360.

A child does not have to be receiving services under children’s legislation in order to
receive or request this assessment. Similarly, there is no restriction on the age of child
assessed, or their proximity to their 18th birthday. The local authority must consider,
whether the child is likely to have needs for care and support after turning 18 and
whether there would be “significant benefit” to the child in undertaking the assessment,
so that the authority is able to take all relevant circumstances into account in deciding
whether to assess.

361.

The purpose of this assessment would be to consider what needs for care and support
the child may have after their 18th birthday, to support planning for transition to adult
care and support. The local authority will therefore assess the child’s needs by reference
to the adult care and support arrangements, and this power is not intended to be used
to assess needs for children’s services.

362.

Where an assessment is carried out, the information provided to the child or their parent/
carer should include an indication of whether they are likely to have eligible needs for
care and support after their 18th birthday, and advice and information about what can be
done to meet eligible needs and what can be done to prevent or delay the development
of needs.

363.

If the local authority does not comply with a request to carry out an assessment it must
explain why in writing and provide information and advice about what can be done to
prevent or delay the development of needs.
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Section 59 – Child’s needs assessment: requirements, etc.
364.

This section sets requirements about the assessment of children under section 59
including consideration of the outcomes the child wants to achieve, and whether the
provision of care and support will contribute to meeting these outcomes. The section
specifies that the assessment must involve the child, the child’s parents and any other
person who the child or the child’s parent or carer wants to be involved.

365.

The assessment must include an indication of whether the needs identified are likely to
be eligible, advice and information about what can be done to meet any of the child’s
needs and what can be done to prevent or delay the development of needs for care
and support in the future. This information will normally be given to the child; or to
their parents where the child lacks capacity to understand their options or express their
wishes.

366.

Once the young person becomes 18 the local authority must decide whether to treat
this assessment as their needs assessment taking into account when the assessment was
carried out and whether the young person’s circumstances have changed.

367.

As with all assessments, a child’s needs assessment will need to consider whether other
matters beyond the provision of services might help the child achieve their desired
outcomes or prevent needs arising or increasing (similarly to section 9(6) of the Act).

368.

The local authority may combine a needs assessment with any other assessment it is
carrying out of the child or another person only if the individuals agree or, if a child
to whom an assessment relates lacks capacity or is not competent to consent, the local
authority is satisfied it is in the child’s best interests. If carrying out a needs assessment
the local authority can also carry out another agency’s assessment of the child or that
of another relevant person (provided all parties consent to this) on behalf of the other
agency or jointly with the other agency. The provisions relating to this are in section 65.

Section 60 – Assessments of a child’s carer’s needs for support
369.

This section requires a local authority to assess a child’s carer’s needs for support (as
provided for by this Part), when it appears to the local authority that the carer is likely
to have needs support after the child turns 18 and it is satisfied that there is significant
benefit to the carer in carrying out the assessment.

370.

A “child’s carer” is any adult providing care to a child, regardless of whether they are
the parent of that child.

371.

Child’s carers also have a right to an assessment under section 6 of the Carers and
Disabled Children Act 2000, and support would normally be provided under the
Children Act 1989, as part of a whole-family approach. However, there may be certain
services available only through adult care and support.

372.

If a child’s carer refuses an assessment, the local authority is not required to do anything
further – although the child’s carer has the right to change their mind later.

373.

The purpose of the assessment would be to consider what needs for support the child’s
carer may have at the child’s 18th birthday, to support planning for transition to adult
care and support. The local authority will therefore assess the child’s carer’s needs by
reference to the adult care and support arrangements, and this power is not intended to
be used to assess needs for children’s services.

Section 61 – Child’s carer’s needs assessment; requirements etc.
374.

Assessment of a child’s carer should include assessment of whether the carer is willing
and able to provide care to the child and is likely to continue to be willing and able
when the child reaches the age of 18.
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375.

Assessment must include assessment of the outcomes the carer wants to achieve in
day-to-day life, whether and to what extent the provision of support will contribute to
meeting these outcomes and consideration of whether there are other matters that could
help the carer achieve the outcomes. The section specifies that the assessment must
involve the carer and any other person who the carer wants to be involved.

376.

Once an assessment has been done the carer must be provided with an indication of
whether they are likely to have eligible needs for support after the child’s 18th birthday,
advice and information about what can be done to meet any of the carer’s needs and
what can be done to prevent or delay the development of needs for support in the future.

377.

As with all assessments, such an assessment will need to consider whether other matters
beyond the provision of services might help the carer achieve their desired outcomes
or prevent needs increasing or arising (similarly to section 9(6) of the Act).

378.

The local authority may combine a carer’s assessment with any other assessment it is
carrying out of the carer or another person only if the individuals agree. If carrying out
a carer’s assessment the local authority can also carry out another agency’s assessment
of the carer or that of another relevant person (provided all parties consent to this) on
behalf of the other agency or jointly with the other agency. The provisions relating to
this paragraph are in section 65.

Section 62 - Power to meet a child’s carer’s needs for support
379.

This section provides a power for a local authority to meet a child’s carer’s needs for
support. A child’s carer’s needs will usually be met under section 17 of the Children
Act 1989. However, this section allows for additional support to be provided, where
appropriate, for instance, because a certain type of support is only available under adult
care and support.

380.

The section provides that regulations can be made in relation to the exercise of this
power.

Section 63 – Assessment of a young carer’s needs for support
381.

This section provides a duty for local authorities to assess a young carer’s needs for
support where it considers the child is likely to have needs for care and support after
turning 18 and where there is significant benefit to the young carer in carrying out the
assessment. This provision does not affect existing rights to assessment under section 1
of the Carers and Disabled Children Act 2000. A young carer, or a person acting on
their behalf, could request an assessment in advance of their 18th birthday, which could
indicate to the local authority an appearance of need which would trigger the duty.

382.

If a young carer refuses an assessment but is experiencing (or at risk of) abuse or neglect,
the local authority must carry out an assessment. It must also carry out an assessment if
the young carer does not have capacity or is not competent to consent but it is satisfied
that it would be in the young carer’s best interests for an assessment to be carried out.

383.

There is no prescription about the age at which the local authority must assess The
local authority must consider in all cases whether there would be “significant benefit”
to the young carer in undertaking the assessment, so that the authority is able to take all
relevant circumstances into account in deciding whether to assess.

384.

In judging whether a young carer is likely to have needs for support after they turn 18,
this is intended to reflect any need for support, not just those needs that will be eligible
after the young carer turns 18. This is similar to the trigger for assessments for carers of
adults with care and support needs. When judging whether an assessment would be of
‘significant benefit’ to the young carer, this is intended to reflect when the assessment
should take place.
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385.

A young carer does not have to be receiving any specific service under children’s
legislation in order to request this assessment. Similarly, there is no restriction on the
age of child for whom the request may be made, or their proximity to their 18th birthday.
The local authority must consider in all cases whether there would be “significant
benefit” in undertaking the assessment, so that the authority is able to take all relevant
circumstances into account in deciding whether to assess.

386.

The purpose of this assessment would be to consider what needs for support the young
carer may have after their 18th birthday to support planning for transition to adult care
and support. The local authority will therefore assess the child’s needs by reference to
the adult care and support arrangements, and this power is not intended to be used to
assess needs for children’s services.

387.

Where an assessment is carried out the information provided to the carer should include
an indication of whether they are likely to have eligible needs for support on their 18th
birthday, and advice and information about what can be done to meet eligible needs
and what can be done to prevent or delay the development of needs.

388.

If the local authority does not comply with a request for an assessment it must explain
why in writing and provide information and advice about what can be done to prevent
or delay the development of needs.

Section 64 – Young carer’s assessment: requirements etc.
389.

This section sets requirements about the assessment of young carers under section 63,
including consideration of whether the young carer is willing and able, both at the
time and likely to be so when he or she reaches the age of 18, to provide care to the
individual in question. It must also include an assessment of the outcomes the child
wants to achieve.

390.

Results of an assessment will normally be given to the young carer; or to their parents
where the young carer lacks capacity to understand their options or express their wishes.

391.

The section specifies who the local authority must involve in the assessment, namely
the young carer, the young carer’s parents and any other person who the young carer
or their parent wants to be involved.

392.

When assessing a young carer the local authority must have regard to the extent to which
the young person wishes to work or to participate in education, training or recreation.

393.

The assessment must include an indication of whether, looking ahead to when the young
carer turns 18, the needs identified are likely to be eligible, advice and information about
what can be done to meet any of the child’s needs and what can be done to prevent or
delay the development of needs for care and support in the future.

394.

Once the young carer becomes 18 the local authority must decide whether to treat this
assessment as their carer’s assessment taking into account when the assessment was
carried out and whether the young person’s circumstances have changed.

395.

As with all assessments, a young carer’s assessment will need to consider whether
other matters beyond the provision of services might help the young carer achieve their
desired outcomes or prevent need (similarly to section 9(6) of the Act).

396.

The local authority may combine a carer’s assessment with any other assessment it
is carrying out of the young carer or another person only if the individuals agree. If
carrying out a carer’s assessment the local authority can also carry out another agency’s
assessment of the young carer or that of another relevant person (provided all parties
consent to this) on behalf of the other agency or jointly with the other agency. The
provisions relating to this are in section 65.
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Section 65 – Assessments under sections 58 to 64: further provision
397.

The section includes a power to make regulations about carrying out assessments for
children and young carers under these provisions. It also includes provision for the
local authority to carry out an assessment of a child jointly with another assessment
and specifies that if assessments are to be combined the child must have capacity or be
competent to agree to a combined assessment.

398.

The local authority may combine a needs assessment with any other assessment it is
carrying out of the individual or another person only if the individuals agree or, if a
child to whom an assessment relates lacks capacity or is not competent to consent, the
local authority is satisfied it is in the child’s best interests. So for example an assessment
of likely needs after the age of 18 could be included in a young person’s education,
health and care (EHC) plan, provided for in the Children and Families Act 2014. The
EHC offers a joined up assessment for children and young people across education,
health and social care. If carrying out a needs assessment the local authority can also
carry out another agency’s assessment of the child or that of another relevant person
(provided all parties consent to this) on behalf of the other agency or jointly with the
other agency. For example, if carrying out a child’s needs assessment the local authority
could carry out a continuing healthcare assessment of his or her carer jointly with the
relevant health body.

399.

The provisions for assessment in order to plan for transition under sections 58, 59, 60,
61, 63 and 64 apply both to those who are and to those who are not already receiving
support.

Section 66 – Continuity of services under other legislation
400.

A local authority may not provide any care and support under this Part to meet a child’s
or young carer’s needs in advance of their 18th birthday. However, it is possible that
on their 18th birthday, adult care and support may not be in place immediately.

401.

Where this happens, and the child or young carer has previously been receiving services
under section 17 of the 1989 Act or section 2 of the Chronically Sick and Disabled
Persons Act 1970, this section provides that the local authority must continue to provide
those services until the relevant steps have been undertaken. This is to ensure no gap in
provision during the transition to adult care and support.

Independent advocacy support
Section 67 – Involvement in assessments, plans etc.
402.

This section places a duty on local authorities to arrange an independent advocate to
be available to facilitate the involvement of an adult or carer who is the subject of an
assessment, care or support planning or review process, if that local authority considers
that the adult would experience substantial difficulty in understanding the processes
or information relevant to those processes or communicating their views, wishes, or
feelings.

403.

Subsections (5) and (6) set out that the duty does not apply if the local authority is
satisfied there is an appropriate person to represent the adult, who is not engaged in
providing care or treatment to the adult in a professional or paid capacity, and the adult
consents to being so represented by that person, or where the adult lacks capacity to
consent, the local authority is satisfied that it would be in the adult’s best interests to
be represented by that person.

404.

Subsection (7) allows for regulations to specify the arrangements on the provision
of independent advocacy including to set out the requirements for an independent
advocate, to specify what a local authority has regard to in determining whether
an individual would experience substantial difficulties in their involvement in the
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assessment, specifying any circumstance in which the exception in subsection (5) does
not apply, and making provision as to the manner in which independent advocates are
to perform their duties.

Section 68 – Safeguarding enquiries and reviews
405.

Section 68 places a duty on local authorities to arrange an independent advocate to be
available to represent and support an adult who is the subject of an adult safeguarding
enquiry or a safeguarding adults review where appropriate, if that local authority
considers that the adult would experience substantial difficulty in understanding the
processes or information relevant to those processes or communicating their views,
wishes, or feelings. The duty does not apply if the local authority is satisfied there is an
appropriate person to represent the adult, who is not engaged as that adult’s professional
or paid care and by who the adult consents to being so represented, or where the adult
lacks capacity to consent, the local authority is satisfied that it would be in the adult’s
best interests to be represented by that person.

406.

The purpose of this section is to ensure that individuals who are the subject of a
local authority’s safeguarding enquiry or a Safeguarding Adults Review will, where
appropriate, have an independent advocate made available to represent and support
them so as to enable them to participate meaningfully in those processes.

Enforcement of debts
Section 69 – Recovery of charges, interest etc.
407.

This section allows authorities to recover as a debt any sums owed, such as unpaid
charges and interest. This section replaces sections 22 and 24 of the Health and Social
Services and Social Security Adjudications Act 1983 and section 45 of the National
Assistance Act 1948.

408.

The exception to this is cases where an authority could (in accordance with regulations
under section 34) enter into a deferred payment agreement, unless the authority offers
someone this option and they refuse (subsection 2). This exception is to ensure that
a local authority cannot use the debt recovery power as an alternative to entering a
deferred payment arrangement.

409.

Under subsection (3), sums are recoverable within six years (if they become due
following commencement of this section), or within 3 years (if they became due before
commencement).

410.

When someone misrepresents or fails to disclose any material fact in connection with
the provisions in this Part, the authority may recover as a debt, expenditure incurred as
a result of the misrepresentation or failure and any sum it would have recovered but for
the misrepresentation or failure (subsection 4).

411.

Subsection (5) provides that an authority can recover as a debt the legal and
administrative costs it incurs in pursuing that debt.

412.

Subsection (6) provides a power for regulations to determine the date when a debt
becomes due, to specify exceptions to when an authority can recover a debt and to
specify when an authority may charge interest on the sum owed, at a rate in accordance
with the regulations.

Section 70 – Transfer of assets to avoid charges
413.

Where a person’s needs for care and support have been or are being met by a local
authority, the local authority may, under section 14, impose a charge on the person to
cover all or part of the cost of meeting the person’s needs. If the person has transferred
assets to another individual in order to avoid these charges, subsections (2) and (4)
enable the local authority to recover the lost income from the individual, or individuals.
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414.

Subsection (3) limits the amount the local authority may recover so that it cannot recover
more than the individual gained from the transfer.

415.

What constitutes an asset and how it should be valued, is set out in subsections (5) and
(6).

Review of funding provisions
Section 71 – Five-yearly review by Secretary of State
416.

This section requires the Secretary of State for Health to review how the capped cost
system is operating every five years, the results of which can be used to inform decisions
on whether to change the level of the cap, or other parameters, such as general living
costs, in the system.

417.

In reviewing how the cap is operating, the Secretary of State will have to consider
how certain factors are having an impact on the capped cost system parameters,
such as healthy life expectancy or changes in the way services are delivered
(subsection (2)). The Secretary of State can commission other people to carry out the
review (subsection (6)).

418.

Subsection (3) requires a report of the review to be prepared and published, the report
must also be presented to Parliament (subsection (7)). Subsection (4) requires the first
report to be published within five years of the commencement of the section and
subsection (5) requires subsequent reports to be published within five years of each
previous report. This means that there will be a review within any five year rolling
period.

Appeals
Section 72 – Part 1 appeals
419.

This section gives the Secretary of State the power to make regulations providing for
a process through which appeals may be made against decisions taken by the local
authority (in respect of individuals) under Part 1 of the Act.

420.

Subsection (1) provides that the decisions covered by such an appeal system may
include decisions taken under Part 1 prior to the coming into force of the first set of
regulations under this section. It is the intention that regulations made under this section
will come into force at the same time as the provisions relating to the funding cap, in
April 2016. This means there will be a gap between the coming into force of the main
provisions of Part 1 in April 2015 and the coming into force of regulations establishing
a system under which decisions taken under Part 1 can be challenged. The regulations
may therefore provide that such “pre-commencement” decisions may be challenged
under the system set up by the regulations, once it is established.

421.

The regulations may, in particular, make provision about the various matters set out
in subsection (2) and expanded on in subsections (3) to (6). These matters include
provision about who may bring an appeal; the grounds upon which an appeal may be
brought; how an appeal is to be dealt with; who may consider an appeal; the matters
that must be taken into account in considering an appeal; the powers of the person or
body deciding the appeal and the action the local authority must take as a result of an
appeal decision. The regulations may also make provision around publicising the right
to bring an appeal and the relevant procedures and about representation and support
for someone who wants to bring an appeal. The regulations may also make provision
around investigating the way the person or body deciding the appeal carries out that
function.

422.

Subsection (7) enables provision to be made concerning the interaction of the Part 1
appeal system with other appeal or complaint systems. This would enable matters raised
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in such other system to be treated as, or considered with, an appeal brought under the
Part 1 appeals system or, conversely, a matter raised under the Part 1 appeals system to
be taken into account in some other appeal or complaint system.
423.

Subsection (8) provides that the regulations may confer a function on a person or a
statutory body. If it is necessary, in order to do so, the regulations may amend, repeal
or revoke an enactment or provide that an enactment applies with modifications. If the
regulations amend or repeal an Act of Parliament, or apply an Act with modifications,
section 125(4)(k) provides that the regulations would have to be made using the
affirmative procedure. The first exercise of the powers in this section will require the
use of the affirmative procedure.

424.

Subsection (9) provides that the regulations may make provision for interim care and
support from the local authority for the person bringing the appeal pending their appeal
being considered. The regulations may also provide for financial readjustments once
the outcome of the appeal is known.

Miscellaneous
Section 73 – Human Rights Act 1998: provision of regulated care or support etc to
be public function
425.

Section 73 makes explicit that registered care providers, when providing adults with
either personal care in their home or accommodation with nursing or personal care,
which has been arranged or funded by a public authority pursuant to specific duties
and powers, are exercising a function of a public nature for the purposes of the Human
Rights Act 1998. It extends to the whole of the UK.

426.

A registered care provider in England is a person registered under Chapter 2 of Part 1
of the Health and Social Care Act 2008. A registered care provider in Wales is a person
registered under Part 2 of the Care Standards Act 2000. In Scotland, the equivalent to
a registered care provider is someone who provides a care service which is registered
under section 59 of the Public Services Reform (Scotland) Act 2010. A registered
care provider in Northern Ireland is a person registered under Part 3 of the Health and
Personal Social Services (Quality, Improvement and Regulation) (Northern Ireland)
Order 2003.

Section 74 – Discharge of hospital patients with care and support needs
427.

This section introduces the provisions about delayed discharges which are set out in
Schedule 3 (see below).

Schedule 3 – Discharge of hospital patients with care and support needs
428.

Schedule 3 re-enacts the effect of the delayed discharges provisions of the Community
Care (Delayed Discharges etc) Act 2003 (the 2003 Act) and relevant regulations, subject
to simplification and amendments to fit the new NHS architecture. The Schedule deals
with the planning of safe discharge of patients in England from NHS hospital care, or
hospital care arranged for by the NHS, to local authority care and support to ensure that
patients are not delayed in hospital despite being fit, safe and ready to be discharged.

Cases where hospital patient is likely to have care and support needs after
discharge
429.

Paragraph 1 places responsibility on the NHS body to inform the relevant local
authority of a patient’s likely need for care and support. This is known as an ‘assessment
notice’ and is necessary when the patient is unlikely to be safely discharged from
hospital without arrangements for care and support being put into place first. The
relevant local authority who the NHS body must notify is the one in which the patient
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is ordinarily resident or, if it is not possible to determine ordinary residence, the local
authority area in which the hospital is situated.
430.

431.

The paragraph sets out a number of requirements for the assessment notice:
•

The notice must state that it is given under this provision. This is so that the local
authority is aware of the consequences that could flow from the assessment notice,
such as the liability to pay the NHS body for the costs of delayed discharge arising
under paragraph 4 of this schedule.

•

The notice should not be issued more than 7 days before the patient is expected to
be admitted into hospital. This is so the notice is not provided too far in advance
of admission to avoid the risk of wasting preliminary planning in the event the
patient’s condition changes.

•

The responsible NHS body must consult with the patient and, where appropriate,
the carer before issuing the assessment notification. This is to avoid unnecessary
assessments where, for example, the patient wishes to make private arrangements
for care and support.

These requirements replicate provisions set out in sections 2 and 3 of the 2003 Act and
regulation 4(4) and (5) of the Delayed Discharges (England) Regulations 2003 (S.I.
2003/2277).

Assessment notice given by responsible NHS body to local authority
432.

Paragraph 2 sets out the process that the responsible NHS body and relevant local
authority must follow to ensure a patient with care and support needs can be safely
discharged from hospital.

433.

There are certain legal obligations that are activated by the discharge of the patient from
NHS care. When such a decision has been made and the patient has (or may have) care
and support needs, then a safe discharge cannot occur until the NHS and local authority
are satisfied that, as sub-paragraph (1) sets out, the patient is ready for discharge and
that it is safe for them to be discharged. The NHS body has to give the local authority
notice of when it intends to discharge the patient. This is known as a discharge notice.

434.

Sub-paragraph (3) provides that the discharge notice must specify whether or not the
patient will receive any further health care services upon discharge, and if so, what
those services will be.

435.

Sub-paragraph (5) sets out the definition of the ‘relevant day’ until which a discharge
notice remains in force. This is relevant to defining any delayed discharge period in the
event that the local authority is held to be liable under paragraph 4 to pay the NHS body
for the cost of accommodation or personal care caused by the delayed discharge from
hospital. The ‘relevant day’ would either be the day specified in the discharge notice or
the end of a period which regulations may set out.

436.

This replicates the provisions set out in section 5 of the 2003 Act and regulation 5 of
the Delayed Discharges (England) Regulations 2003 (S.I. 2003/2277).

437.

Paragraph 3 sets out the responsibilities of the local authority who received an
assessment notice. The local authority must carry out an assessment of the patient’s
need and, where applicable, the carer’s need, with a view to identifying the care and
support that is necessary for them to be safely discharged. The local authority must
inform the NHS of the outcome of the assessment.

438.

This replicates the provisions in section 4 of the 2003 Act.
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Cases where the discharge of the patient is delayed
439.

Paragraph 4 sets out what is to happen if the discharge of the patient is delayed because
the local authority has not carried out the relevant care and support assessments or put
the required package of care and support in place.

440.

Sub-paragraph (2) provides that the local authority is liable to make payments to the
responsible NHS body for each day that a patient is unable to be discharged.

441.

Regulations will be introduced to set out:

442.

•

how the delayed discharge period is to be calculated; and

•

the amount to be paid.

This section replicates provisions set out in sections 6 and 7 of the 2003 Act.

Delegation to management of independent hospital
443.

Paragraph 5(1) provides that an NHS body may make arrangements with others for the
person to do anything which is required or authorised to be done by the NHS body under
this Schedule. Sub-paragraphs (2) and (3) set out the effect of such an arrangement.
This replicates sections 1(3), (4) and (5) of the 2003 Act.

Adjustments between local authorities
444.

Paragraph 6 allows for regulations to be made to modify the provisions relating to
delayed hospital discharges where it appears to the NHS body that the patient is
ordinarily resident in the area of another local authority. This might require the local
authority to accept assessment notices even in cases where it may wish to dispute that
it is the relevant local authority. The regulations may also enable the local authority to
recover relevant expenditure that it incurs. This re-enacts section 10 of the 2003 Act.

Meaning of “hospital patient", “NHS hospital”, “NHS body”, etc.
445.

Paragraph 7 sets out the meaning of a number of terms relating to the delayed
discharges regime in Schedule 3.

Section 75 – After-care under the Mental Health Act 1983
446.

Section 75 clarifies the meaning of after-care and makes minor amendments to
section 117 of the Mental Health Act 1983 (the 1983 Act). The changes remove
anomalies in determining the responsible local authority in relation to the provision of
after-care services under the 1983 Act to people who have been detained in hospital
for treatment of mental disorder and the provision of care and support services to
which the Act applies. This section also inserts new section 117A into the 1983 Act.
This allows regulations to be made which enable a person to express a preference
for particular accommodation to be provided under section 117. Schedule 4 makes a
number of modifications to the application of certain provisions of the Act to enable
direct payments to continue to be made in respect of section 117 services.

447.

Subsection (1) of section 75 clarifies that local authorities may commission as
well as provide section 117 services. Consequent upon the amendments made by
subsection (1), subsection (2) preserves the effect of section 117(2D) that a clinical
commissioning group is under a duty to commission rather than provide section 117
services.

448.

Subsections (3) and (4) apply the ordinary residence rules to section 117 in order to
avoid anomalies which can currently arise where one local authority is responsible for
commissioning section 117 services whilst another commissions any other services a
person may need. They apply consistent after-care ordinary residence rules in England
and Wales, in particular, in relation to which health body and local authority are
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responsible for commissioning after-care services. One benefit of this will be to
empower the Secretary of State to resolve disputes as to which authority is liable to
commission section 117 services, which can currently only be resolved through the
courts. The Secretary of State and the Welsh Ministers will publish arrangements for
determining cross-border disputes.
449.

Subsection (5) inserts a definition of “after-care services” for the purposes of
section 117. It makes clear that section 117 services must meet a need arising from or
related to the person’s mental disorder. Additionally, the purpose of these services must
be to reduce the risk of deterioration in the person’s mental condition and, accordingly,
to reduce the risk of the person’s re-admission to hospital for treatment for mental
disorder.

450.

The definition of after-care services is nevertheless broad. For example, after-care can
encompass health, social care and employment services, supported accommodation and
services to meet the person’s wider social, cultural and spiritual needs, if these services
meet a need that arises directly from or is related to the particular patient’s mental
disorder, and help to reduce the risk of a deterioration in the patient’s mental condition.

451.

Subsection (6) inserts a new section 117A into the 1983 Act. This empowers the
Secretary of State to make regulations to place a duty on a local authority to enable a
person who qualifies for accommodation under section 117 to live in accommodation
of their choice, provided that conditions specified in the regulations are met. This may
involve the person themselves or another person paying some or all of the additional
cost.

452.

Subsection (7) provides that a local authority may exercise its duty under section 117
by making direct payments, and for that purpose Part 1 of Schedule 4 has effect.

453.

As a consequence of the amendments to section 117 as it applies to Wales, subsections
(8), (9) and (10) amend the Social Services and Well-being (Wales) Act 2014 (“the
Wales Act”). Subsection (8) inserts a new section 53(11) in the Wales Act to provide
that a local authority in Wales may discharge its duty under section 117 by making
direct payments, and subsection (9) inserts a new Schedule A1 to the Wales Act for that
purpose. Subsection (10) inserts a new section 194(4A) in the Wales Act to provide
that an adult will be treated as ordinarily resident in the area of the local authority in
England or Wales in which that person is being provided with accommodation under
section 117 of the Mental Health Act 1983. Subsection (11) updates the references to
legislation in section 117(2C) under which direct payments for mental health after-care
services may be made.

454.

Subsection (12) provides that the changes to the commissioning responsibility made by
subsections (3) and (4) will not apply where a person is already in receipt of section 117
services when these changes come into force. The current authority will remain
responsible for commissioning those services for as long as the person concerned
continues to need them.

Schedule 4 – After-care under the Mental Health Act 1983: direct payments
455.

Part 1 of Schedule 4 modifies the application of certain direct payments provisions of
the Act (sections 31, 32 and 33) to make sure they also apply to services provided or
commissioned under section 117 by local authorities in England. Part 2 inserts Schedule
A1 (direct payments: after-care under the Mental Health Act 1983) into the Social
Services and Well-being (Wales) Act 2014, which modifies the application of certain
direct payments provisions of that Act (sections 50, 51 and 53) to apply to services
provided or commissioned under section 117 by local authorities in Wales.

43

These notes refer to the Care Act 2014 (c.23)
which received Royal Assent on 14 May 2014

Section 76 - Prisoners and persons in approved premises etc.
456.

This section sets out the responsibilities for provision of care and support for
adult prisoners and people residing in approved premises (which includes bail
accommodation). Where it appears to a local authority that adults in prison or approved
premises may have needs for care and support, the local authority will be under a duty to
assess their needs under section 9 and where they have needs which meet the eligibility
criteria, may be under a duty to meet those needs. This will provide consistency of
approach between institutions and ensure prisoners and residents in approved premises
receive services equivalent to people with similar needs in the community.

457.

Subsections (1) and (2) of section 75 make clear that the local authority in whose area a
prison, or approved premises, is located will be responsible for providing assessments
and meeting care and support needs for the residents of those custodial settings. A
detainee’s previous ordinary residence will not be a consideration while they are in
these settings, and responsibility will fall to the local authority in whose area the prison
or approved premises are located without reference to the general ordinary residence
criteria.

458.

Subsection (3) applies the same principle where an adult is required to reside in any
other premises as a condition of bail, so that responsibility will fall to the local authority
in whose area the premises are located.

459.

Subsection (4) makes clear that prisoners and those in approved premises will not be
able to express a preference for particular accommodation except where the individual
is being released into the community. The duty for local authorities to protect property
will not apply to the property of adult prisoners and residents in approved premises with
care and support needs whilst in custody.

460.

Subsection (5) makes clear that sections 31 to 33 on the provision of direct payments
do not apply to prisoners or residents in approved premises, except those who have
not been convicted of an offence, for example some people in bail accommodation.
Prisoners and residents in approved premises who have been convicted of an offence
will not be eligible to receive direct payments for the costs of their care and support.

461.

Subsection (6) covers continuity of care for prisoners and those in approved premises
whose needs for care and support are being met by a local authority. The continuity
provisions in sections 37 and 38 will apply to prisoners and residents in approved
premises being moved between different custodial settings and on release to the
community.

462.

Subsection (7) also makes clear that the duties for local authorities to carry out adult
safeguarding enquiries and to protect property do not apply to people in prison or
approved premises.

463.

Subsection (10) makes clear that governors and officers of a prison will not be required
by regulations to become members of Safeguarding Adult Boards. However, it does not
prevent a Safeguarding Adult Board from inviting governors and officers of a prison to
become members by virtue of Schedule 2 paragraph 1(2)). By virtue of subsection (11),
this also extends to young offender’s institutions, secure training centres and secure
children’s homes.

464.

The eligibility framework will apply to prisoners and residents in approved premises.

465.

Youth offenders with care and support needs should receive the same transition
procedures to adult care and support as young people in the community. A request for an
assessment can be made on the youth offender’s behalf by the professional responsible
for their care in the Young Offenders’ Institution, Secure Children’s Home or Secure
Training Centre.
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466.

Charging arrangements for care and support services received by prisoners will be the
same as for people in the community.

467.

Subsection (14) makes clear that someone who is temporarily away from their prison
or approved premises, such as for visits to hospital, is deemed to be still detained in that
prison or residing in those approved premises whilst away. This means, for example,
that if someone is receiving care or support from the local authority in which their prison
is based and they are temporarily in hospital in the area of a different local authority,
the responsibility for providing the support does not change local authorities.

Section 77 – Registers of sight impaired adults, disabled adults, etc.
468.

Subsection (1) sets out the requirement on local authorities to establish and maintain a
register of people who are ordinarily resident in their area and are sight impaired. This
replaces the requirement on local authorities to maintain registers of disabled people
under section 29(4)(g) of the National Assistance Act 1948.

469.

There is no legal definition of “sight impairment”, but clinical guidelines make it
clear that someone can be certified as sight impaired if they are “substantially and
permanently handicapped by defective vision caused by congenital defect or illness or
injury”.

470.

Subsection (2) allows for regulations to describe what “sight impairment” and “severe
sight impairment” mean for the purposes of compiling a local authority register.
Subsection (3) gives local authorities the option to establish and maintain registers of
people living in their area who require care and support or who might in the future. This
section will allow those people whose needs may change over time to be accurately
recorded – for instance, to take account of an individual with a progressive neurological
condition who may need care and support at some point in the future.

471.

Subsection (4) defines the categories of people who might be included in these voluntary
general registers.

Section 78 – Guidance, etc.
472.

This section provides a power for the Secretary of State to issue guidance to local
authorities about how they exercise their functions under this Part of the Act. It has
been drafted with the intention that this guidance will have the same legal effect as
guidance issued under section 7 of the Local Authority Social Services Act 1970. Like
section 7, the provision requires local authorities to “act under the general guidance of
the Secretary of State”. The Courts have interpreted this to mean that local authorities
must “follow the path charted by the Secretary of State’s guidance, with liberty to
deviate from it where the local authority judges on admissible grounds that there is
good reason to do so, but without freedom to take a substantially different course” (R
v Islington LBC ex parte Rixon [1997] 1 CCLR 119 at 123).

473.

Section 7 continues to apply in relation to guidance about the exercise of all other social
services functions.

474.

Subsection (2) requires the Secretary of State to consult relevant persons including
stakeholders before issuing guidance under this section. Subsection (3) requires the
Secretary of State when issuing guidance or making regulations under this Part to have
regard to the general duty of local authorities to promote individual well-being.

Section 79 – Delegation of local authority functions
475.

This section provides a power for local authorities to authorise a third party to carry out
certain care and support functions.
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476.

However, certain functions are excluded from this power. Subsection (2) sets out the
functions which are excluded, and which therefore may not be delegated to a third party.

477.

Subsection (4) provides that that the local authority may determine the extent to which
it delegates the function in any particular case. For example, a local authority may
delegate the carrying out of all needs assessments to a third party organisation, or it
may choose to delegate assessments only for certain groups of people, but carry out
other assessments itself. When delegating any function, the local authority may impose
conditions on the way the third party may exercise the function.

478.

Subsection (5) provides that any authorisation is only for the period specified in the
authorisation and the local authority may revoke the authorisation at any time during
that period. Delegating the function does not prevent the local authority from being able
to carry out the function itself.

479.

Subsection (6) makes clear that anything done (or failed to be done) by the third party in
carrying out any function delegated to them is treated as done (or not done) by the local
authority itself (though as subsection (7) makes clear this does not mean that the third
party can avoid liability for any criminal actions nor for any disputes between it and the
local authority arising out of any contractual relationship between them). This means
that the delegation of any function does not absolve the local authority from ultimate
responsibility for ensuring the function is carried out properly and in accordance with
all relevant statutory obligations.

480.

Subsection (8) makes provision permitting the disclosure of information between the
local authority and anyone to whom it has delegated a function under this provision
(even where such disclosure would otherwise be unlawful) where such disclosure is
necessary for the exercise of that function. It does this by applying the provisions
of Schedule 15 of the Deregulation and Contracting Out Act 1994 to any delegation
made under this provision. Schedule 15 of the 1994 Act contains detailed provisions
governing the disclosure of information in cases such as this (where a function is
delegated to a third party). The effect is that the third party may be given information
by the local authority where it is necessary for the exercise of the delegated function
but the third party is then subject to the same kind of confidentiality requirements in
respect of that information as was the local authority.

481.

This section includes an order-making power to enable the Secretary of State to change
the list of functions to which this power applies, and also to impose conditions and
limitations on the exercising of the power.

General
Section 80 - Part 1: interpretation
482.

This section provides an index of defined expression in respect of terms used in Part
1 of the Act.
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