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ENERGY ACT 2010

EXPLANATORY NOTES

PART 2: SCHEMES FOR REDUCING FUEL POVERTY

Summary and Background

39. The Warm Homes and Energy Conservation Act 2000 set the framework for the
definition of fuel poverty in England and Wales such that a person is regarded as living
“in fuel poverty” if the person is a member of a household living on a lower income in a
home which cannot be kept warm at reasonable cost. This Act committed Government
to publishing and implementing a strategy to tackle fuel poverty.

40. The UK Fuel Poverty Strategy was published on 21 November 2001 and explained
that Government policy to tackle fuel poverty would be based on the widely accepted
definition that a fuel poor household is one which would need to spend more than 10%
of its income on all fuel use and to heat its home to an adequate standard of warmth. This
definition encompasses the three drivers of fuel poverty: the energy efficiency level
of the home; the level of household income; and energy prices. The impact of rising
fuel prices in recent years has been to increase the number of fuel poor households as
quantified by the UK Fuel Poverty Strategy: 7th annual progress report 20091.

41. As part of the Fuel Poverty Strategy, the Government negotiated an agreement with
UK gas and electricity suppliers in 2008 under which they agreed to offer assistance
with energy costs to vulnerable customers. The combined spending by suppliers will
be at least £150 million in the final year of the agreement (April 2010 to March 2011).
Suppliers are free to choose the level and type of assistance offered to vulnerable
customers within a broad framework monitored by Ofgem. Support measures provided
include social tariffs2, debt relief, the installation of energy efficiency measures and
trust funds (which fund measures such as direct assistance to customers in debt, third
party projects or organisations aimed at helping customers in fuel poverty).

42. This Part sets the statutory framework for schemes to replace and extend the support
mechanisms available under the Voluntary Agreement when it comes to an end in
March 2011. It will also set the framework for the provision of mandatory social price
support (direct assistance with energy bills) to more of the most vulnerable consumers
by energy suppliers. The details of the schemes, such as the nature of the benefit and
eligibility criteria, will be set out in secondary legislation after consultation during
Summer 2010. The 2009 Pre-Budget Report confirmed that suppliers will be required
to make available at least £300 million p.a. by 2013-14.

43. In order to avoid any unforeseen distortions to the market, the framework will include
a reconciliation mechanism to allow the costs of the schemes to be shared equitably
between suppliers.

1 http://www.decc.gov.uk/en/content/cms/what_we_do/consumers/fuel_poverty/strategy/strategy.aspx
2 Defined by Ofgem as the lowest tariff available from that supplier in that region on any payment method
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Commentary on Sections

Section 9: Schemes for reducing fuel poverty

44. This section gives the Secretary of State the power to make regulations to create
schemes that will require energy suppliers to give benefits to defined groups of
customers for the purpose of reducing fuel poverty (subsections (1) to (3)). Subsection
(4) provides that such schemes can apply to suppliers of electricity and/or gas.

45. Subsections (5) and (6) give the Secretary of State the power to specify in a scheme
which types of customers would be eligible to receive support through the scheme. A
scheme may provide for eligible customers to be identified through membership of a
fuel poverty risk group (as defined by the Secretary of State), by energy suppliers or
by the Secretary of State directly determining eligibility (for example through a data-
matching scheme3 or by issuing vouchers or letters which confirm that a person is
eligible to receive benefits through the scheme). Subsection (6) provides that where
eligibility is determined by scheme suppliers, provision may be included setting out
requirements about criteria to be applied in determining which customers are eligible.

46. Subsections (7)(a) and (8) give the Secretary of State the power to set the form of
benefits and the ways in which benefits are to be given to customers. This could, for
example, include a rebate on customers’ electricity bills. They also allow for benefits
to be provided in the form of goods or services.

47. Subsections (7)(b) and (9) give the Secretary of State power to make provision in a
scheme about the amounts of benefits to be provided under the scheme. Subsections
(9)(a) and (b) enable this to include provision to set the total value of benefits to be
provided by all energy suppliers or the aggregate value of benefits that each individual
supplier is required to make available in a specified time period, and the value of the
benefit that energy suppliers are required to provide to individual customers.

48. Subsection (9)(c) enables a scheme to make provision as to how any amount is to be
determined for the purposes of the scheme: that is to say, either an aggregate amount
of benefits provided or to be provided by a scheme supplier, or an amount provided or
to be provided to an individual customer. These provisions may in particular be for:

• determining the amount of any benefit provided under the scheme (paragraph (c)
(i));

• any determination to be made by a scheme supplier (paragraph (c)(ii));

• allowing benefits required to be provided under one scheme to be calculated by
reference to benefits provided under another scheme (paragraph (c)(iii));

• treating payments by a supplier (for example, in respect of the costs of identifying
which customers are entitled to benefits, or in continuing existing support
mechanisms which are being provided under the Voluntary Agreement) as benefits
provided under the scheme (paragraph (c)(iv));

• adjustment of amounts of benefits provided by a supplier by reference to payments
made or received by the supplier under a reconciliation mechanism (see section 11)
(paragraph (c)(v)); and

• making arrangements for allowing energy suppliers certain flexibilities in the time
profile of expenditure (paragraph (c)(vi)).

3 Where personal data owned by Government is compared with a third party’s data, and where a match is found a specific
action is taken. It is necessary to have primary powers in order to share and match data in this way. An example is the powers
taken in the Pensions Act 2008 which gave the Secretary of State for Work and Pensions the power to share data on Pension
Credit recipients with energy suppliers for the purpose of offering social assistance. A data-matching process in this case
would compare DWP records for a selected subset of Pension Credit recipients with the energy suppliers’ customer base data,
to identify a particular subset of that customer base to receive assistance in the form of a fixed rebate.
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Section 10: Schemes for reducing fuel poverty: supplementary

49. This section makes further provision about how the schemes for reducing fuel poverty
may work.

50. Subsection (1) allows a scheme to make provision about arrangements to ensure that
customers receive any benefits they may be entitled to. This can include making:

• arrangements to help suppliers identify eligible customers;

• arrangements for scheme customers to be made aware that the benefits exist and
how to apply for them; and

• arrangements for how the benefits should be paid or otherwise provided.

51. Subsection (2) allows schemes to make provision for prohibiting discrimination against
customers who are within a scheme, or would be within a scheme if they were customers
of a scheme supplier. An example of such discrimination would be where a scheme
supplier refused to take on, as customers, people who would be eligible for benefits
under a scheme.

52. Subsection (3) allows a scheme to provide for the Secretary of State or Ofgem to recover
costs related to providing evidence of customer eligibility. This could, for example,
include vouchers or letters of eligibility.

53. Section 10 (4) explains that a scheme could require different suppliers to use different
criteria to identify customers or to give different customers different benefits. Paragraph
(c) allows requirements under a scheme to be framed as requirements to continue
spending commitments under the Voluntary Agreement. This subsection does not affect
the breadth of section 31(5), which will allow a scheme to make different provision for
different cases.

54. Subsection (5) allows a scheme to make provision for requiring suppliers to provide
information to Ofgem that Ofgem requires in order to carry out its functions in
relation to the scheme, including its functions of keeping the scheme under review and
monitoring compliance (see section 13(1)).

55. Subsection (6) allows the Secretary of State, in such cases or circumstances as are
specified in a scheme, to determine that scheme requirements either do not apply to a
certain supplier, or apply subject to modifications. When such a determination is made,
amended or revoked, subsection (7) provides that the Secretary of State must lay a
memorandum of the determination, amendment or revocation before Parliament.

Section 11: Reconciliation mechanism: regulations

56. It is possible that some suppliers could have a disproportionate number of eligible
people in their customer base. Depending on the design of the scheme, this could lead to
an inequitable distribution amongst suppliers of the obligations to provide benefits. If
that happens, it is the Government’s intention to put in place a mechanism to redistribute
some of the costs of the scheme.

57. Subsections (1) and (2) allow the Secretary of State to establish a reconciliation
mechanism for the purposes of ensuring the amounts of benefits provided by a scheme
for reducing fuel poverty are distributed equitably, as far as reasonably practicable,
amongst suppliers. It would be possible for Ofgem to be the operator of the mechanism
(see subsection (5)).

58. Subsection (3) provides for the mechanism for balancing payments to be made, by
enabling the Secretary of State to require suppliers to make payments to the operator
of the reconciliation mechanism or other suppliers and to confer on scheme suppliers
entitlements to receive payments from the scheme operator or other suppliers.

3

http://www.legislation.gov.uk/id/ukpga/2010/27/section/10
http://www.legislation.gov.uk/id/ukpga/2010/27/section/10/1
http://www.legislation.gov.uk/id/ukpga/2010/27/section/10/2
http://www.legislation.gov.uk/id/ukpga/2010/27/section/10/3
http://www.legislation.gov.uk/id/ukpga/2010/27/section/10
http://www.legislation.gov.uk/id/ukpga/2010/27/section/4
http://www.legislation.gov.uk/id/ukpga/2010/27/section/10/5
http://www.legislation.gov.uk/id/ukpga/2010/27/section/10/6
http://www.legislation.gov.uk/id/ukpga/2010/27/section/11
http://www.legislation.gov.uk/id/ukpga/2010/27/section/11/1
http://www.legislation.gov.uk/id/ukpga/2010/27/section/11/2
http://www.legislation.gov.uk/id/ukpga/2010/27/section/11/3


These notes refer to the Energy Act 2010 (c.27)  which received Royal Assent on 8 April 2010

59. Subsection (3)(c) allows regulations to provide that the reconciliation mechanism
operator can determine the payments required. If such a provision is included,
subsection (4) requires the regulations also to include provision for appeals where
Ofgem is not the mechanism operator. Where Ofgem is the operator, provision for
appeals is not needed because judicial review will be available as a means of challenging
its decisions.

60. The regulations may require suppliers to provide such information to the operator of
the scheme as the operator might require in order to carry out its functions in relation
to the reconciliation mechanism (subsection (6)).

Section 12: Reconciliation mechanism: licence modifications

61. This section provides that the Secretary of State may, for the purposes of creation
or operation of a reconciliation mechanism, modify the conditions of transmission
licences or supply licences issued under the Electricity Act 1989 or documents or
agreements related to such licences, such as codes of practice (subsection (1)). This
provides the Government with two possibilities in relation to the implementation of the
reconciliation mechanism. The first would allow Government to amend the Balancing
and Settlement Code (BSC) to allow the operator of the balancing and settlement
mechanism to be the operator of the reconciliation mechanism. To do this it may be
necessary to make an initial amendment to National Grid’s transmission licence. The
second possibility would be to create a new industry code specifically to govern the
operation of the reconciliation mechanism.

62. Subsection (2) provides that modifications to licences, or a document or agreement
relating to licences, need not relate to the activities authorised by the licence. This
means, for example, that if a reconciliation mechanism were to be operated by the
current operator of the balancing and settlement mechanism, the Secretary of State may
modify the BSC to include detail about the operation of the mechanism (even though
that does not relate to the activity of electricity transmission). The Secretary of State
would also be able to apply the modifications only to parties to the BSC which are to
participate in the reconciliation mechanism.

63. Subsection (3) provides that modifications to a document or agreement relating to
licences may make different provision for different cases.

64. Before making modifications, the Secretary of State is required to consult the holders
of any licence being modified, Ofgem and any other persons the Secretary of State
considers appropriate (subsection (4)). This consultation may occur before or after
commencement of this power.

Section 13: Duty of Authority to keep schemes under review

65. This section requires Ofgem to keep schemes made under the powers in this Part, and
suppliers’ compliance with them, under review.

Section 14: Regulations under Part 2: procedure etc

66. This section sets out further details about any regulations establishing either a scheme
to reduce fuel poverty or a reconciliation mechanism under this Part of the Act.

67. Before making regulations under section 9, 11 or 15, the Secretary of State must, under
subsection (1), consult Ofgem, licensed gas and electricity suppliers (where schemes or
reconciliation mechanisms apply to them), and any other person that the Secretary of
State thinks appropriate. This consultation may occur before or after commencement of
this power (subsection (2)). The Secretary of State must also obtain Treasury approval
for regulations under section 9 (subsection (3)).

68. Subsection (4) requires that when a scheme under section 9 is established it must
contain provision stating how long the scheme will run (subsection (4)(a)). It may also,
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under subsection (4)(b), include provision about when, or under what circumstances the
scheme should be reviewed (for example, the Secretary of State may wish to include a
power to trigger a review of the scheme if energy prices rise above a certain level). Once
the scheme has effect it cannot, according to subsection (5), be amended or revoked
except following a review in accordance with provision made under subsection (4)(b).
Under subsection (6) a scheme can, however, be renewed through regulations under
section 9 at the end of the period specified.

Section 15: Schemes for reducing fuel poverty: interpretation

69. This section sets out the key definitions used in this Part of the Act. Subsection (1)
defines a reduction in fuel poverty for the purposes of this Part of the Act. Fuel poverty
is reduced if the number of people living in fuel poverty is reduced or the extent to
which any person is living in fuel poverty is reduced.

70. Subsection (2)(a) defines for the purposes of this Part what it means for a person to be
living in fuel poverty. This is equivalent to the definition of fuel poverty contained in
the Warm Homes and Energy Conservation Act 2000. Subsection (2)(b) defines what
is a reduction in the extent to which a person is in fuel poverty.

71. Subsection (3) gives the Secretary of State the power to make regulations on what is to
be regarded as living in fuel poverty, and what is to be regarded as a reduction in the
extent to which a person is living in fuel poverty.

72. Subsection (4) provides that these regulations may specify, for the purposes of
subsection (2)(a), what is to be regarded as a lower income, or a reasonable cost, or the
circumstances in which a home is to be regarded for those purposes as being warm, or
may amend this section.
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