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EQUALITY ACT 2010

EXPLANATORY NOTES

COMMENTARY ON SECTIONS

Part 5: Work

Chapter 3: Equality of terms

Section 69: Defence of material factor

Effect

236. As a general rule, if the work of a worker and a comparator of the opposite sex is equal
but their terms are not, the sex equality clause takes effect. Section 69 provides that
neither a sex equality clause nor a sex equality rule will apply if the employer can show
that the difference in terms is due to a material factor which is relevant and significant
and does not directly or indirectly discriminate against the worker because of her sex.

237. If there is evidence that the factor which explains the difference in terms is not directly
discriminatory but would have an adverse impact on people of her sex (that is, without
more, it would be indirectly discriminatory), the employer must show that it is a
proportionate means of meeting a legitimate aim or the sex equality clause will apply.
For these purposes, the long-term objective of reducing pay inequality will always count
as a legitimate aim.

238. Subsection (4) deals with the application of the material factor defence to occupational
pension schemes.
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