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EQUALITY ACT 2010

EXPLANATORY NOTES

COMMENTARY ON SECTIONS

Part 2: Equality: Key Concepts

Chapter 2: Prohibited conduct

Section 15: Discrimination arising from disability

Effect

69. This section provides that it is discrimination to treat a disabled person unfavourably
not because of the person’s disability itself but because of something arising from, or
in consequence of, his or her disability, such as the need to take a period of disability-
related absence. It is, however, possible to justify such treatment if it can be shown to
be a proportionate means of achieving a legitimate aim. For this type of discrimination
to occur, the employer or other person must know, or reasonably be expected to know,
that the disabled person has a disability.

Background

70. This section is a new provision. The Disability Discrimination Act 1995 provided
protection from disability-related discrimination but, following the judgment of the
House of Lords in the case of London Borough of Lewisham v Malcolm [2008] UKHL
43, those provisions no longer provided the degree of protection from disability-
related discrimination that is intended for disabled people. This section is aimed at re-
establishing an appropriate balance between enabling a disabled person to make out
a case of experiencing a detriment which arises because of his or her disability, and
providing an opportunity for an employer or other person to defend the treatment.

Examples

• An employee with a visual impairment is dismissed because he cannot do as much work as
a non-disabled colleague. If the employer sought to justify the dismissal, he would need to
show that it was a proportionate means of achieving a legitimate aim.

• The licensee of a pub refuses to serve a person who has cerebral palsy because she believes
that he is drunk as he has slurred speech. However, the slurred speech is a consequence of his
impairment. If the licensee is able to show that she did not know, and could not reasonably
have been expected to know, that the customer was disabled, she has not subjected him to
discrimination arising from his disability.

• However, in the example above, if a reasonable person would have known that the behaviour
was due to a disability, the licensee would have subjected the customer to discrimination
arising from his disability, unless she could show that ejecting him was a proportionate
means of achieving a legitimate aim.
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