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EQUALITY ACT 2010

EXPLANATORY NOTES

COMMENTARY ON SECTIONS

Part 2: Equality: Key Concepts

Chapter 2: Prohibited conduct

Section 23: Comparison by reference to circumstances

Effect

91. This section provides that like must be compared with like in cases of direct, dual or
indirect discrimination. The treatment of the claimant must be compared with that of
an actual or a hypothetical person – the comparator – who does not share the same
protected characteristic as the claimant (or, in the case of dual discrimination, either
of the protected characteristics in the combination) but who is (or is assumed to be)
in not materially different circumstances from the claimant. In cases of direct or dual
discrimination, those circumstances can include their respective abilities where the
claimant is a disabled person.

92. The section also enables a civil partner who is treated less favourably than a married
person in similar circumstances to bring a claim for sexual orientation discrimination.

Background

93. The section replicates similar provisions in previous legislation but also accommodates
the new concept of dual discrimination.

Examples

• A blind woman claims she was not shortlisted for a job involving computers because the
employer wrongly assumed that blind people cannot use them. An appropriate comparator
is a person who is not blind – it could be a non-disabled person or someone with a different
disability – but who has the same ability to do the job as the claimant.

• A Muslim employee is put at a disadvantage by his employer’s practice of not allowing
requests for time off work on Fridays. The comparison that must be made is in terms of
the impact of that practice on non-Muslim employees in similar circumstances to whom it
is (or might be) applied.
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