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CHILD MAINTENANCE AND
OTHER PAYMENTSACT 2008

EXPLANATORY NOTES

COMMENTARY ON SECTIONS

Part 1: The Child Maintenance and Enfor cement Commission

Section 1:; The Child Maintenance and Enforcement Commission

66.

67.

Section 1 providesthat therewill be anew body corporate called the Child Maintenance
and Enforcement Commission but referred to as ‘the Commission’. The section also
introduces Schedule 1 which sets out in more detail how the Commission will be
structured.

The Commission will comprise a board consisting of a Chair, a chief executive to
be known as the Commissioner for Child Maintenance, executive directors and non-
executive directors.

Section 2: Objectives of the Commission

68.

69.

This section sets out the main objective of the Commission which is to maximise the
number of effective child maintenance arrangements in place. This main objective is
supported by two subsidiary objectives:

* to encourage and support parents to make and keep their own maintenance
arrangements; and

e tosupport the making of applicationsfor child support maintenance under the Child
Support Act 1991 and to enforce maintenance arrangements made under that Act
where appropriate.

Subsection (3) requires the Commission to aim to pursue and to have regard to its
objectives, when exercising afunction that is relevant to them.

Section 3: Functions of the Commission: general

70.

71.

72.

This section sets out that the Commission has functions relating to child support
transferred to it from the Secretary of State, and any other functions conferred under
this Act or other legidlation.

Subsection (2) provides the Secretary of State with a regulation-making power to add
further functions, should they be required in assisting the Commission to meet its
objectives.

Subsection (3) requires the Commission to exercise its functions effectively and
efficiently.
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Section 4: Promotion of child maintenance

73.

This section places a duty on the Commission to take such steps as it considers
appropriate to raise awareness among parents of the importance of taking responsibility
for the maintenance of their children and if they live apart, making appropriate
mai ntenance arrangements.

Section 5: Provision of information and guidance

74.

Section 5 placesaduty on the Commission to providerel evant information and guidance
to help establish effective and appropriate maintenance arrangements for children who
live apart from one or both of their parents. The section also enables the Commission
to provide information for other purposes in the course of providing such information
and guidance which might include, for example, information on other matters relating
to parental separation such as housing or employment.

Section 6: Fees

75.

76.

7.

78.

79.

80.

81.

Section 6 gives regulation-making powers to the Secretary of State to enable the
Commission to charge fees in connection with the exercise of its functions.

Subsection (2) gives a non-exhaustive list of provisions that may be included in
regulations. Thisincludes:

* when afee may be charged;

e theamount of fee to be charged;

» theinformation required to determine the amount to be charged,
» whoisliableto pay any fee charged;

* whenafeeis payable;

* recovery of fees charged; and

* when afee may be waived, reduced or repaid.

Subsection (3) provides that the regulations may permit the Commission to charge fees
which are not related to the cost of it of carrying out its functions.

Subsection (4) allowsthe Secretary of Stateto provide by regulationsthat the collection
and enforcement measures in the Child Support Act 1991 also apply to fees payable.

Subsection (5) provides that the Secretary of State may by regulations make provision
for a person affected by a decision of the Commission under regulations made under
subsection (1) to have aright of appeal against the decision to an appeal tribunal.

Subsection (6)provides that subsections (3) to (5), (7) and (8) of Section 20 of the Child
Support Act 1991 (appeals to appea tribunals) will also apply to appeals against a
decision of the Commission concerning fees.

Subsection (7) requires the Commission to pay into the Consolidated Fund any amount
which it receivesin fees.

Section 7: Agency arrangements and provision of services

82.

This section enables the Commission to make arrangements with a Government
department or prescribed public body (defined as a “relevant authority” in
subsection (4)), for the functions of one of them to be exercised on their behalf by
the other, or for one to provide administrative, professional or technical servicesto the
other.
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Subsection (2) makes clear that this does not include functions in relation to making,
confirming or approving secondary legislation.

Subsection (3) enables the Commission to agree the terms and conditions that it
considers appropriate for any arrangements under this section.

Section 8: Contracting out

85.

86.

87.

88.

This section enables the Commission to contract out any of its functions to another
person or organisation. In doing so, the Commission can authorise the extent to which
the function is carried out, and the period of time the contract should last. Contracting
out a function does not prevent the Commission from exercising it.

Where a contractor is carrying out a function on behaf of the Commission,
subsection (4) ensures that its acts or omissions will be treated as acts or omissions of
the Commission and the Commission will be responsible.

Subsection (5) sets out two exceptionsto this:

* A contractor’ sact or omission will not betreated as being an act of the Commission
for the purposes of relevant provisions of the contract between the Commission
and the contractor itself. This ensures that, for example, if a contractor breaches
the contract by failing to do something, or doing something they should not, the
contractor remains responsible and the Commission will be able to sue for breach
of contract.

e The contractor will remain liableif it commits acriminal act.

Subsection (6) ensures that a person who is authorised to carry out afunction on behalf
of the Commission has aright to claim damages or compensation for repudiation of the
contract if the Commission withdraw their authorisation thereby making it impossible
for the contractor to perform.

Section 9: Annual report to the Secretary of State

89.

90.

91.

This section requires the Commission to produce a report for each financia year (to 31
March). The report must:

e deal with the activities of the Commission in the financia year for which it is
prepared; and

» include the report prepared by the non-executive functions committee.
Subsection (3) sets out the activities that should be covered in the report as follows:

e the strategic direction of the Commission and how this is being monitored and
reviewed;

» theobjectives and targets of the Commission, what steps have been taken to meet
them and the extent to which they have been met;

» how performance of the Commission has been monitored;

e the extent to which the Commission has relied upon its power to enter into
arrangements with government departments and other public bodies; and

¢ the extent to which the Commission has contracted out its functions.

Subsections (4) and (5) require the Commission to publish the report and send it to the
Secretary of State to be laid before Parliament.
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Section 10: Directions and guidance

92.

93.

94.

95.

96.

This section provides that the Secretary of State may give written guidance and
directions to the Commission regarding the exercise of its functions.

Subsection (2) requires the Commission to have regard to any guidance given, and also
to comply with directions.

Subsections (3) and (4) provide that guidance and directions given under this section
should be in writing and can be varied or revoked by the Secretary of State.

Subsection (5) requires the Secretary of State to lay before Parliament any directions
he gives under subsection (1).

Subsection (6) allows the Secretary of State to exclude from laying in Parliament, any
information that he considers tobe against the commercial interests of any person, or
any information which may lead to an individual being identified.

Section 11: Review of the status of the Commission

97.

98.

99.

Section 11 sets out that the Secretary of State must review the status of the Commission
as a Crown Body, as soon as is reasonably practicable after the end of an initial three
year period, and may review any other time after that if he considers it appropriate.

Subsections (4)and (5) require the Secretary of State to prepare areport of any review
and lay it before Parliament.

Subsections (6) and (7) enable the Secretary of State to make an order to provide that
the Commission ceases to be a Crown body, if it appearsthat it is appropriate to do so
following areview. The order may amend Schedule 1 and provide for the Transfer of
Undertakings (Protection of Employment) Regulations 2006 to apply.

Section 12: Supplementary provisions

100.

Section 12 sets out the definition of ‘child’ for the purposes of Part 1 (the same as
for the 1991 Act) and makes provision for the Secretary of State to make regulations
about when a child isto be regarded as living apart from a parent or not, to ensure, for
example, that a child is not regarded as living apart from a parent ssimply because they
are at boarding school.

Part 2—Transfer of child support functions etc. to the Commission

Section 13: Transfer of child support functions

101.

This section transfers most of the functions under the Child Support Act 1991 from
the Secretary of State to the Commission, including functions relating to, for example,
calculation, collection and enforcement. The exceptions to this (the functions that will
either remain solely with the Secretary of State, or be exercisable both by the Secretary
of State and the Commission) are listed at subsection (2). These are:

e Functionsunder section 23A, 24 and 25 of the 1991 Act which enable the Secretary
of State to appea to the Child Support Commissioner. It is appropriate for the
Secretary of State to retain the right to appeal as heis responsible for child support
legislation. This is why Schedule 2 to this Act ensures that this function is both
given to the Commission and retained by the Secretary of State.

*  Functionsunder section 46 of the 1991 Act, under which the Secretary of State may
apply areduced benefit decision to those parentswith carein receipt of aprescribed
benefit who choose to opt out of the statutory scheme without good cause. The
Secretary of State is to retain this function because it relates to decisions on the
amount of benefit a person isto receive. This function will be repealed soon after
the introduction of the Commission.
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e The function under section 50(7)(c) of the 1991 Act which enables the Secretary
of State to authorise a ‘responsible person’ for the purposes of disclosure of
information. Thisis necessary to enable the disclosure of information between the
Secretary of State and the Commission. Schedule 6 to this Act ensures that this
function is exercisable by both the Commission and the Secretary of State.

* Functions under section 58 of the 1991 Act which provides a power for the
Secretary of State to commence the provisions of the 1991 Act and to make
consequential amendments.

e Thefunction under paragraph 2A of Schedule 4 to the 1991 Act which enablesthe
Secretary of State for Scotland to provide travel expenses for a person attending
proceedings before a Child Support Commissioner in Scotland. As this function
refers to the Secretary of State for Scotland it will not be transferred to the
Commission.

e Power for the Secretary of State to make regulations under any other provision of
the Child Support Act 1991.

Subsection (3) transfers any functions conferred on the Secretary of State by those
provisions of secondary legislation listed in Schedule 2 apart from those related to
reduced benefit decisions under section 46 of the Child Support Act 1991.

Subsection (4) introducesSchedule 3 which makes consequential amendments and
transitional provision and savings.

Section 14: Transfer of property, rights and liabilities

104.

105.

106.

107.

This section enables the Secretary of State to make one or more schemes to transfer
property, rights and liabilities which he is entitled or subject, in connection with the
transferred functions, or under arrangements entered into in preparation for the coming
into force of the Commission’s functions under Part 1 of this Act.

Subsection (2) sets out that a scheme under subsection (1), (atransfer scheme) may:

» providefor thetransfer of property, rightsand liabilitiesthat it would not otherwise
be possible to transfer, for example, a contract which does not contain a clause
allowing it to be assigned;

» create for the Secretary of State interests in or rights over property transferred by
virtue of the scheme. For example, it enables any property that may transfer to the
Commission to continue to be used by the Secretary of State;

» create for the Commission, interests in or rights over property retained by the
Secretary of State. Such a scheme could enable the Commission to make use of a
property that the Secretary of State may own;

e create rights and liabilities between the Secretary of State and the Commission,
for example, if a contract were transferred to the Commission, the scheme could
allow for the Commission to be indemnified by the Secretary of State in respect of
previous breaches; and

e make such supplementary, incidental, consequential or transitional provision or
savings as the Secretary of State considers appropriate.

Subsection (3) providesthat atransfer scheme shall comeinto force in accordance with
the terms provided by the transfer scheme itself.

Subsection (4) provides that a certificate given by the Secretary of State will provide
evidence that any property, rights or liabilities have been transferred
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Subsection (5) defines ‘transferred functions’ as those functions transferred under
section 13.

Part 3— Child Support etc.

Removal of compulsion for benefit claimants

Section 15: Repeal of sections 6 and 46

109.
110.

111

Section 15 repeal s sections 6 and 46 of the Child Support Act 1991.

Section 6 of the Child Support Act 1991 provides that parents with care who make
a claim for, or are in receipt of, prescribed benefits, may be treated as making an
application for child support maintenance. Paragraph (a) of section 15 removes this
power.

Section 46 of the Child Support Act 1991 gives power to the Secretary of State to
reduce the amount of benefit parentswith care receive where they are treated as having
applied for a maintenance calculation under section 6 of the Child Support Act 1991,
and they choose to opt out of the scheme without good cause for doing so. Paragraph
(b) ofsection 15 removes this power, which will become redundant when section 6 is
repealed.

M aintenance calculations

Section 16: Changesto the calculation of maintenance

112.

This section introduces Schedule 4 which amends legidation regarding how
maintenance calculations are performed. Changes to how maintenance is calculated
include:

* A move from using net to using gross weekly income to determine maintenance
liability. Information required to cal culate maintenance will be taken directly from
HMRC instead of the non-resident parent.

» Changesto the percentages used to calculate basic rate maintenance.

» Treating certain existing child support maintenance obligations which fall outside
of the statutory scheme, as though they were within the scheme, for the purposes
of calculating liability.

e Anincreasein flat rate maintenance from £5 to £7 per week.

Section 17: Power to regulate supersession

113.

114.

115.

This section replaces subsections 17(2) and 17(3) of the Child Support Act 1991.
Section 17 allows a maintenance decision to be superseded by a new decision, where,
for example, there has been a change of circumstances.

These changes provide a regulation-making power to Secretary of State in relation to
the supersession of decisions.

New subsection (3) sets out that regulations may include:

e Provision about the cases and circumstances in which a decision may be
superseded, which may include a restriction on superseding a decision as a result
of certain changes of circumstance. This change enables the introduction of fixed
term annual awards, where a change in circumstance will only be actioned during
the year if there has been a large change in income, or where the change is
fundamental to the maintenance calculation. This will also enable regulations to
contain provisions which set out the circumstances in which earlier changes of
circumstances (which had not led to a supersession) can be taken into account.
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e Procedura aspects of supersessions.

Section 18: Determination of applicationsfor a variation

116.  Section 18 inserts two new subsections (2A) and (2B) into section 28D of the Child
Support Act 1991, which concerns the varying of a maintenance calculation.

117.  New subsections (2A) and (2B) require the Commission, on receipt of an application
from a person with care (or, in Scotland, a child of 12 or over) to vary a maintenance
calculation, to consider any information or evidence that is available to it or take steps
to obtain further information or evidence, if it appears that further information would
affect adecision to vary a maintenance calculation.

Section 19: Transfer of casesto new rules

118.  Thissectionintroduces Schedule 5 which makes provision for the movement of existing
cases onto the new calculation rules. The Commission may require the parties in
existing cases to choose whether to remain in the statutory scheme under the new
calculation rules or to leave the scheme as far as future liability is concerned.

Collection and enfor cement

Section 20: Use of deduction from earnings orders as basic method of payment

119.  Section 20 concerns section 29 of the Child Support Act 1991, which setsout provisions
for the collection of child support maintenance. Subsection (3)(b) of section 29 provides
the Secretary of State with the power to make regulations as to the method by which
payments of child support maintenance should be made.

120.  Thissectioninserts new subsections (4) and (5) into section 29 of the Child Support Act
1991 to make it clear that such regulations can include deduction from earnings orders
as an initial method of collection. The intention is to pilot the use of deduction from
earnings orders as a primary method of collection for employed non-resident parents.

121.  Newsubsection (4) requires that any regulations which allow deduction from earnings
orders to be used as an initial method of collection also include provision that this
method should not be used where there is good reason not to do so. The regulations
must also include aright of appeal to amagistrates’ court (or, in Scotland, to the sheriff)
against a decision that there is no good reason not to use a deduction from earnings
order to collect maintenance.

122. New subsection (5) prevents the magistrates court (or, in Scotland, the sheriff), on an
appeal made under regulations under subsection (4), from questioning the maintenance
calculation by reference to which the deduction from earnings order was made.

123.  New subsection (6) provides that regulations may include provision with respect to the
period within which an appeal must be made and the powers of the magistrates’ court
(or, in Scotland, the sheriff) in relation to such an appeal.

124.  New subsection (7) enablesregulationsto set out what matters should be considered (or
not considered) in determining whether there is a good reason not to use a deduction
from earnings order as an initial method to collect maintenance. For example, the
regulations could provide that there would be agood reason not to use adeduction from
earnings order if doing so could compromise the employment status of a non-resident
parent, or raise privacy issues. It also enables regulations to prescribe circumstancesin
which agood reason not to use adeduction from earnings order does, or does not, exist.
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Section 21: Deduction from earnings orders: the liable person’s earnings

125.

126.

127.

128.

129.

This section replaces subsection (8) of section 31 of the Child Support Act 1991, and
insertsanew subsection (9). Theintent of the changeisto definewhat will be considered
as ‘earnings for the purpose of deduction from earnings orders.

Section 31 of the Child Support Act 1991 concerns deduction from earnings orders,
and the existing subsection (8) provides that ‘earnings’ has such meaning as may be
prescribed.

The definition in the new subsection (8) will include the following as earnings:
* wagesor saary;

e payments by way of pensions including any annuity payable for the purpose of
providing a pension;

e periodical payments which are compensation for loss of employment or reduced
remuneration; and

» statutory sick pay.

Theimpact of thischangeisthat all pension payments, whether asaresult of aprivateor
occupational pension scheme, will beincluded as earningsfor the purposes of deduction
from earnings orders.

The new subsection (9) sets out that for the purposes of sections 31 and 32 of the Child
Support Act 1991, any person paying a sum covered by new subsection (8) to aliable
person should be treated as their ‘employer’.

Section 22: Ordersfor regular deductions from accounts

130.

131

132.

133.

134.

135.

This section inserts new sections 32A, 32B, 32Cand 32D into the Child Support Act
1991 which will enable the Commission to deduct child support maintenance from the
non-resident parent’ s account.

Section 32A enables the Commission to make aregular deduction order against a non-
resident parent who has failed to pay child support maintenance. The order allows the
Commission to collect regular deductions of maintenance from an account held by a
non-resident parent with a deposit taker.

Subsection (2)of section 32A setsout that both arrears and maintenance paymentswhich
will become due under the calculation in place can be collected through deduction
orders.

Subsection (3) allows a regular deduction order to be made even where there is an
ongoing appeal against the maintenance calculation. This can only happen however in
cases where the Commission concludes that the outcome of the outstanding appeal will
not affect the amount of the liability covered by the order or, if the outcome of the
appeal would have such an effect, the Commission still considers making the order to
befair in al of the circumstances.

Subsection (4) sets out that regulations may prescribe when an order may not be made
in respect of an account of a prescribed description, and can be made against a joint
account which is not of a prescribed description.

Subsections (5), (6) and (7) set out that the order will specify which account it is made
against and the date it has effect. The order will operate as an instruction to the deposit-
taker to make deductions from the specified account and pay them to the Commission,
and copies of the order shall be served on the deposit-taker, the non-resident parent
against whomitismade, andif itisdirected at ajoint account, the other account-holders.
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Subsection (8) providesthat the deposit-taker isunder aduty to comply with theregular
deduction order. However, it also protects the deposit-taker from any liability if they
do not comply with the order during the seven day period beginning with the day the
order is served on them.

Subsection (9) provides, for the avoidance of doubt, that where regulations have been
made under section 29(3)(a) of the Child Support Act 1991, the person liable to pay
child support maintenance (the non-resident parent) istaken to havefailed to pay if they
have not paid it to, or through, the person specified in, or by virtue of, the regulations.

Section 32B requires the Commission, before a regular deduction order is applied
to a joint account, to offer each of the account-holders an opportunity to make
representations with regards to the making of the order and the amounts to be deducted.

Subsections (2) and (3) ensure that amounts to be deducted from a joint account do
not exceed amounts that appear to the Commission to befair in all circumstances, with
particular regard to the representations made, the amount contributed to the account by
each of the account-holders and such other matters as may be prescribed.

Section 32C provides regulation-making powers to the Secretary of State with regard
to the practicalities and procedure relating to regular deduction orders. The following
paragraphs give examples of provision that may be made by the regulations.

Subsections (2)(a)to (2)(c) of section 32C — the regulations may require that the order
specifiesthe amount in respect of which it is made, the amountsto be deducted in order
to meet liabilities, and the dates deductions are to be made.

Subsection (2)(d) — the regulations may limit the rate of deduction under a deduction
order. Itisenvisaged that an order will be limited to an amount which is a percentage of
the non-resident parent’ sincome. If the circumstances of a non-resident parent change
it will be their responsibility to inform the Commission so that the amount in the
order might be changed and the deposit-taker notified. Only amounts in credit will be
deducted from an account.

Subsection (2)(e) — the regulations may allow for certain circumstances when amounts
of money held to the credit in an account should be disregarded in respect of the regular
deduction order. This could beif the money is being held on behalf of another person,
for instance.

Subsection (2)(f) — the regulations may include provision concerning the payment of
money deducted by a deposit-taker to the Commission.

Subsection (2)(g) — the regulations may allow the deposit-taker to deduct an amount
from the non-resident parent’ s account towards its administrative costs before making
any deductionsin line with the regular deduction order.

Subsection (2)(h) — the regulations may provide for notifications to be given to a non-
resident parent who is subject to a deduction order, and if the order is directed at a
joint account, the other account-holders, regarding amounts deducted and paid under
the order.

Subsection (2)(i) — the regulations may require the deposit-taker to notify the
Commission, within a specified period of time, if the account specified in the order
doesnot exit, or if the non-resident parent who is the subject of the order has any other
accounts.

Subsection (2)(j) — the regulations may require the deposit-taker to notify the
Commission, within a specified period of time, if a non-resident parent subject to a
deduction order closes their account or opens a hew account.

Subsection (2)(k) — the regulations may allow the deposit-taker at which an order is
directed, the non-resident parent against whom an order is made, or if the order is
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directed at a joint account, the other account-holders, to apply to the Commission for
a deduction order to be reviewed, in certain circumstances, and may provide for how
the Commission isto carry out such areview.

Subsection (2)(I) — the regulations may allow the Commission to vary an order.
Regulations will prescribe the circumstances when this might occur, for example, as a
result of areview, or if some of the arrears have been settled.

Subsection (2)(m) — the regulations may provide powers similar to those in
section 32A(8) in relation to the variation of an order, whereby athough the deposit-
taker has a duty to comply with the order as varied, they will not be liable for non-
compliance during the first seven days from being given notice of the variation.

Subsection (2)(n) — the regulations may provide that an order will lapse in prescribed
circumstances. Thismight include, for example, provisionsthat an order will lapseif the
non-resident parent no longer holds a current account with the deposit-taker to whom
the order was directed.

Subsection (2)(0) — the regulations may provide for an order to be revived in certain
circumstances. This could be where it has lapsed because the non-resident parent has
agreed to make payments but then defaults on those payments.

Subsection (2)(p) — the regulations may make provision allowing or requiring an order
to be discharged.

Subsection (2)(q) — the regulations may require the Commission to give notice to the
deposit-taker in the case of an order lapsing or ceasing to have effect.

Subsection (3) provides regul ation-making powersto the Secretary of State, with regard
to the priority of aregular deduction order and:

e any other regular deduction ordersin place;
e any other type of order which makes deductions from the same account; and
» any diligence (donein Scotland) against the same account.

Subsections (4), (5)and (6) require the Secretary of State by regulations to make
provision for any person affected to have a right of appeal to a court against a
regular deduction order, or against any decision made by the Commission following an
application for a review of the order. On such an appeal, the court is prevented from
guestioning the maintenance cal culation by reference to which the deduction order was
made. Regulations may include provision with respect to the period within which an
appeal must be made and the powers of the court in relation to any such appeal.

Section 32D sets out that it will be an offence for a person not to comply with the
requirements of a regular deduction order or any designated requirements set out in
regulations made under section 32C. A person found guilty of such an offence may be
liable to afine. However there is a defence if the person can show that all reasonable
steps were taken to comply with the order or regulation.

Section 23: Lump sum deduction orders

159.

160.

This section inserts seven new sections, 32E, 32F, 32G, 32H, 321, 32J and 32K into
the Child Support Act 1991. These sectionsrelate to lump sum deduction orders, which
enable the Commission to collect payments from a non-resident parent’ s account held
with a deposit-taker, or from money due or accruing to them from athird party. Lump
sum deduction orders, however, may be used only to collect arrears and not ongoing
mai ntenance.

Section 32E enables the Commission to make an interim lump sum deduction order if
it appearsto it that a non-resident parent has failed to pay an amount of child support
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maintenance and an amount of money stands to credit in an account held by the non-
resident parent, or an amount is due or accruing to them from athird party.

Subsection (2) sets out that alump sum deduction order may not be made in respect of
an account of a prescribed description, and can be made against a joint account which
isnot of a prescribed description if regulations so provide.

Subsection (3) provides regulation making powers to the Secretary of State to allow
him to set out the conditions to be disregarded in deciding whether an amount is due
or accruing to the non-resident parent from athird party, for the purposes of lump sum
deduction orders.

Subsection (4) sets out that an interim lump sum order will be directed at the deposit-
taker or third party in question and will specify the amount of arrears in respect of
which the Commission intends to make afinal lump sum order. Where it is directed to
a deposit-taker, it will also specify which account it appliesto.

Subsection (5) allows an interim lump sum deduction order to be made even where
there is an ongoing appeal against the maintenance calculation. This can only happen
however in cases where the Commission concludes that the outcome of the outstanding
appeal will not affect liability for the amount covered by the order, or if it will have
such an effect, it still considers making the order to be fair in all the circumstances.

Subsection (6) requiresthe Commission to serve acopy of the order on the deposit-taker
or third party at which is directed, the non-resident parent responsible for the arrears
and, if directed at ajoint account, the other account-holders.

Subsection (7) provides that the order will come into force at the time it is served on
the third party at which it is directed.

Subsection (8) stipulates when an interim order will cease to be in force. It will be the
earliest of the following:

» when the prescribed period ends;

* when the order lapses or is discharged, which may be where, for example, the
non-resident parent has paid their arrears, or they have made representations to the
Commission which then chooses to discharge the order; or

* when afinal lump sum deduction order is served.

Subsection (9) provides, for the avoidance of doubt, that where regulations have been
made under section 29(3)(a) of the Child Support Act 1991, the person liable to pay
child support maintenance (the non-resident parent) istaken to havefailed to pay if they
have not paid it to or through the person specified in, or by virtue of, the regulations.

Following the making of an interim deduction order, the Commission can decide
whether to impose afinal deduction order. Section 32F provides powers to enable the
Commission to do this.

Subsection (1) of section 32F stipulates that a final deduction order can only be made
if aninterim oneisin force, the prescribed period for the making of representations has
passed, and the Commission has considered any representations madetoit, for example,
by the non-resident parent.

Subsection (2) sets out that the order will be directed at the deposit-taker or third party
at which the interim order was directed and will specify the amount of arrears and, if
directed at a deposit-taker, will also specify which account it appliesto.

Subsection (3) providesthat the amount of arrears specified in the final deduction order
must not exceed the amount specified in the interim order less any of those arrears
which have subsequently been paid by the non-resident parent.
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Subsections (3)(b) and (4) ensure that amounts to be deducted from a joint account
do not exceed amounts that appear to the Commission to be fair in al circumstances,
with particular regard to the amount contributed to the account by each of the account-
holders and other matters as may be prescribed.

Subsection (5) allows a final order to be made where there is an ongoing appeal
against the maintenance calculation. This can only happen however in cases where
the Commission concludes that the outcome of the outstanding appeal will not affect
liability for the amount covered by the order or, if it will have such an effect, the
Commission still considers making the order to be fair in all the circumstances.

Subsection (6) requires the Commission to serve a copy of the order on the deposit-
taker or third party at which it is directed, the non-resident parent responsible for the
arrears and, if directed at a joint account, the other account-holders.

Section 32G enables accounts or amounts accruing to be frozen during the relevant
period.

Subsection (1)of section 32G enables interim and final lump sum deduction orders to
operate as an instruction to a deposit-taker not to do anything that would reduce the
amount of money standing in credit in a non-resident parent’s account to an amount
below the amount specified in the order (or if the amount held is below the amount in
the order, not to reduce it any further).

Subsection (2) enables interim and final lump sum deduction orders to operate as an
instruction to a third party not to do anything that would reduce the amount of money
due to a non-resident parent to an amount below the amount specified in the order (or
if the amount held is below the amount in the order, not to reduce it any further).

Subsection (3) sets out that subsections (1) and (2) have effect subject to regulations
made under section 321(1).

Subsections (4) and (5) define “therelevant period” as: for interim lump sum deduction
orders, the period during which it isin place; and for final lump sum deduction orders,
the period from the time it is served on the deposit-taker or third party at which it is
directed, until the time when appeal s can no longer be brought against it.

Subsection (6) setsout that if an appeal is brought against alump sum deduction order,
the relevant period ends when appeal proceedings have been concluded and any period
during which further appeal may be brought has ended.

Section 32H(1) sets out that once the relevant period has ended, a final lump sum
deduction order directed at an account held with a deposit-taker will operate as an
instruction to the deposit-taker to deduct the amount of arrears specified in the order
from the account and pay it to the Commission and, if the amount held in credit in
the account is less than the due amount of arrears, to deduct the whole amount in the
account and pay it to the Commission.

Subsection (2)of section 32H provides that if any of the due amount of arrears remains
unpaid after the lump sum deduction has been paid to the Commission, the deduction
order will remain in operation until the relevant time, as an instruction to the deposit-
taker to pay to the Commission any amount (not exceeding the remaining amount) and
not to do anything that would reduce that amount.

Subsection (3) sets out that following the end of the period during which the order is
in force, afinal lump sum deduction order directed at a third party will operate as an
instruction to the third party to deduct the amount of arrears specified in the order from
the amount due to the non-resident parent and pay it to the Commission. If the amount
due to the non-resident parent islessthan the arrears due, the whole amount due should
be paid to the Commission.
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Subsection (4) provides that if any of the due amount of arrears remains unpaid after
the lump sum deduction has been paid to the Commission, the deduction order will
remain in operation until the relevant time, as an instruction to the third party to pay to
the Commission any amount held due to the non-resident parent and not to do anything
that would reduce that amount.

Subsection (5) clarifies that this section has effect subject to regulations made under
sections 321 (1) and 32J(2)(c).

Subsection (6) defines“the relevant time” asthe earliest of either: the time at which the
amount of arrearsis paid; the time at which the order lapses or is discharged; and the
time at which a prescribed event occurs or prescribed circumstances arise.

Section 32| enables the Secretary of State to make regulations providing for
circumstances when a deposit-taker or third party may do something to reduce
the amount held in an account, or due to the non-resident parent. Subsection
(2)of section 32l sets out that these regulations may require the Commission’s consent
to be obtained in prescribed circumstances.

Subsection (3) sets out that the regulations may provide for the Commission’s consent
to be applied for by a deposit-taker or third party at which an interim or final deduction
order is directed, the non-resident parent responsible for the arrears and, if directed at
ajoint account, the other account-holders.

Subsections (4) and (5) state that if the regulations require the Commission’ s consent to
be obtained, the Secretary of State shall by regulations provide for aright of appeal to a
court against the withholding of that consent. These regulations may include provision
with respect to the period within which an appeal can be brought, and the powers of
the court to which the appeal lies.

Section 32J provides regulation-making powers to the Secretary of State with regard
to the practicalities and process relating to lump sum deduction interim and final
orders. The following paragraphs give examples of provision that may be made by the
regulations.

Subsection (2)(a) — the regul ations may make provision for the circumstances in which
the amounts held in an account are to be disregarded for the purposes of: the making
of an interim lump sum deduction order; the instruction to a deposit-taker not to reduce
the amount held in credit; and the instruction to a deposit-taker to deduct amounts to
pay to the Commission.

Subsection (2)(b)— the regulations may make provision for the payment to the
Commission of sums deducted under afinal lump sum order.

Subsection (2)(c) — the regulations may allow the deposit-taker or third party who
deducts and pays an amount under a lump sum deduction order to deduct an amount
towards administration costs before making any deductions in line with the deduction
order.

Subsection (2)(d) —the regulations may provide for notificationsto be given to the non-
resident parent who is subject to alump sum deduction order and, if the order isdirected
at ajoint account, the other account-holders, regarding the amounts deducted and paid
under the order.

Subsection (2)(e)—the regulations may require the deposit-taker or third party at which
the order is directed to supply prescribed information to the Commission or to notify
them if a prescribed circumstance occurs.

Subsection (2)(f) — the regulations may allow the Commission to vary an order. They
could include, for example, provision that the Commission may vary an order if some
of the arrears have been settled.
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Subsection (2)(g) — the regulations may provide that an order will lapse in prescribed
circumstances.

Subsection (2)(h) — the regulations may allow an order which has lapsed to be revived
in certain circumstances. The regulations may provide that an order may be revived if
it has lapsed because the non-resident parent has agreed to make payments but then
defaults on those payments.

Subsection (2)(i) — the regulations may allow or require an order to be discharged, for
example, where the arrears have been paid in full.

Subsection (3) of section 32J prevents an order being varied to increase the amount of
arrears specified in the order.

Subsection (4) provides regul ation-making powersto the Secretary of State, with regard
to the priority of afinal lump sum deduction order and:

e any other final lump sum deduction ordersin place;

e any other type of order which provides for payments to be made by the same
deposit-taker or third party from amounts held in credit in an account, or due to the
non-resident parent responsible for the arrears; and

» any diligence (donein Scotland) against amountsto which alump sum order relates.

Subsection (5) provides regulation-making powers to the Secretary of State to provide
aright of appeal against the making of afina lump sum order, to a court.

Subsection (6) preventsthe court hearing an appeal against the order being made, from
guestioning the maintenance calculation from which it is derived.

Subsection (7) provides that regulations regarding the appeals against the order being
made, or the Commission withholding consent, may include provisions regarding:

» thelength of time a non-resident parent has to make an appeal; and
e the powers of a court with respect to an appeal.

Section 32K provides that it will be an offence for a person not to comply with a
lump sum deduction order or any regulation made under section 32J which has been
designated for this purpose. A person found guilty of such an offence will be liable
for a fine of up to level 2 on the standard scale (£500). However, there is a defence
if the person can show that all reasonable steps were taken to comply with the order
or regulation.

Section 24: Orders preventing avoidance

207.

208.

209.

210.

Section 24 inserts new section 32L into the Child Support Act 1991. Subsection (1) of
section 32L enablesthe Commission to apply to acourt to prevent anon-resident parent
who has failed to pay maintenance from disposing of or transferring property, if it is
being done to avoid paying child support maintenance.

Subsection (2) allows the Commission to apply to a court where a non-resident parent
has failed to pay maintenance, for an order to set aside a disposition, if that disposition
was undertaken with the intention of avoiding child support maintenance payments.

Subsection (3) gives the court the ability to make either order if it is satisfied of the
grounds.

Subsection (4) provides that the court which makes an order under these provisions
may make such consequentia provision by order or directions asit thinksfit for giving
effect to the order, including provision to require the making of any payments or the
disposal of any property.
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Subsection (5) sets out that, for the purposes of an order to set aside a disposition,
any disposition can be reviewed unless it was made for valuable (or, in Scotland,
adequate) consideration (other than marriage) to a person who acted in good faith and
was not aware of the non-resident parent’ sintention to avoid child support maintenance
payments.

Subsections (6) and (7) clarify that, when an application is made for an order either
to freeze assets, or to set aside a disposition, if the court is satisfied that either the
disposition or other dealing would result in making the recovery of child support
maintenance ineffective, it is to be assumed that the action was done or planned with
the intention of avoiding child support maintenance payments.

Subsection (8) defines that for the purposes of this section, “disposition” does not
include any provision contained in awill or codicil, but does include any conveyance,
assurance or gift of property of any description.

Subsection (9) clarifies that this provision does not apply to a disposition made before
the provision comes into force.

Subsection (10) definesthat, for the purposes of thissection, “the court” meansthe High
Court in England and Wales, and the Court of Session or the sheriff in Scotland.

Subsection (11) sets out that an order made in a Scottish court to either freeze assets or
set aside those already disposed of is effective for such period (including an indefinite
period) asthe order specifies, and may on application to the court be varied or recalled.

Section 25: Administrative liability orders

217.

218.

2109.

220.

221.

222.

223.

This section inserts sections 32M and 32N into the Child Support Act 1991.
This introduces a new liability order which will be made administratively by the
Commission. The order will effectively certify the amount owed by the non-resident
parent, and will be the first step to enforcement action (e.g. bailiff action). There will
no longer be aneed to apply to the courts for aliability order.

Section 32M enables the Commission to make an administrative liability order against
anon-resident parent if they have failed to pay an amount of child support maintenance
due.

Subsection (2) of Section 32M allows an administrative liability order to be made in
respect of an amount of maintenance arrears where there is an ongoing appeal against
the maintenance calculation. The administrative liability order can only be made in
such circumstances if the Commission concludes that the outcome of the appeal will
not affect the amount of arrears stated in the order, or if it will, it still considers that
making the order isfair in all the circumstances.

Subsection (3) prevents the order from coming into force until the end of the period
during which an appea can be made, and if an appeal is made, until the appeal
proceedings have been concluded and any period during which a further appeal may
ordinarily be brought has ended.

Subsection (4) provides for the avoidance of doubt, that where regulations have been
made under section 29(3)(a) of the Child Support Act 1991, the person liable to pay
child support maintenance (the non-resident parent) istaken to havefailed to pay if they
have not paid it to, or through the person specified in, or by virtue of, the regulations
for their case.

Section 32N provides regulation-making powers to the Secretary of State with respect
to the practical process regarding administrative liability orders.

Subsection (2)(a) of section 32N — the regulations may make provision about the form
and content of an administrative liability order.
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Subsection (2)(b)- the regulations may prevent the liability order coming into force if,
before it does, the non-resident parent paysin full the arrears covered by the order.

Subsection (2)(c)and (d) — the regulations may provide for the order to be discharged
or revived. The regulations may provide, for example, that an order may be discharged
if the non-resident parent pays off all of the arrears.

Section 26: Enforcement in county courts

226.

This section amends section 36 of the Child Support Act 1991, removing the
requirement that an order from the county court needs to be obtained before an
application for a charging order or athird party debt order can be made. In the future,
an application can be made where an administrative liability order has been made.

Section 27: Disgualification for holding or obtaining a travel authorisation

227.

228.

229.

230.

231.

232.

233.

234.

235.

This section inserts six new sections, 39B, 39C, 39D, 39E, 39F, and 39G into the Child
Support Act 1991 and provides the Commission with a power to apply to a court to
disqualify a non-resident parent for holding or obtaining atravel authorisation.

New section 39B enables the Commission to apply to acourt to disqualify anon-resident
parent for holding or obtaining atravel authorisation if:

e it has sought to recover the arrears through the use of bailiffs (in England and
Wales), or diligence action (in Scotland) or by means of athird party debt order
or charging order;

e thewhole or any part of the arrears remains unpaid; and

» itisof the opinion that that the non-resident parent has wilfully refused or culpably
neglected to pay maintenance.

Subsection (2) of section 39B provides that the Commission is to be taken as having
sought to recover arrears through a charging order if an interim charging order isin
place, whether or not further action has been taken to recover the amount.

Subsection (3) determines that the non-resident parent against whom an order is made,
will be subject to disqualification for holding or obtaining atravel authorisation for the
period the order has effect.

Subsection (4) of section 39B requires the court to inquire in the presence of the non-
resident parent whether that person requires a travel authorisation to earn a living,
whether there has been wilful refusal or cul pable neglect on the part of that person, and
also as to that person’s means.

Subsection (5) prevents the court from making an order unlessit is of the opinion that
there has been wilful refusal or culpable neglect on the part of the non-resident parent.

Subsection (6) prevents the court from making an order to disqualify a non-resident
parent for holding or obtaining a travel authorisation at the same time as making an
order to commit that person to prison.

Subsection (7) prevents a court, when considering an application for disqualification
for holding or obtaining a travel authorisation, from questioning the liability order on
which an application has been made, or the original maintenance calculation which is
the basis of the liability order.

Subsection (8) sets out that the amount specified in the order will be an aggregate of
the amount stated in the liability order as remains outstanding, and the costs of making
the application (as determined in accordance with regulations made by the Secretary
of State).
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242.
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Subsections (9) and (10) stipulate that the court will require the non-resident parent
to produce any travel authorisation that person may hold, and the court will send that
travel authorisation to a person prescribed in regulations.

Subsection (11) requires the court, on making an order to disqualify a non-resident
parent for holding or obtaining atravel authorisation, or allowing an appeal against such
an order, to notify the Commission of that fact (providing such information and sent in
such amanner and to such an address as the Commission determines).

Subsection (12) sets out definitions for the purposes of this section. In particular, travel
authorisation means:

e aUK passport (within the meaning of the Immigration Act 1971);

* an|D card issued under the Identity Cards Act 2006 that records that the person to
whom it has been issued is a British citizen.

Subsection (13) defines “court” for the purposes of this section (except in relation to
an appea) as:

e amagistrates’ court in relation to England and Wales;
¢ the sheriff in relation to Scotland.
Section 39C concerns the duration of an order made under section 39B.

Subsection (1) of section 39C sets out that the disqualification period shall be specified
by the court but shall not exceed two years.

Subsections (2), (3) and (4) enable the court on or after making an order to suspend
it where a non-resident parent agrees to pay the child support maintenance or in
exceptional circumstances on such conditions as it thinks just.

Subsection (5) provides that the Commission may make another application to the
court to disqualify a person for holding or obtaining a travel authorisation if, when
the effective period of the original order has ended, an amount specified in that order
remains outstanding.

Section 39D providesapower for the court to search anon-resident parent against whom
an order to disqualify for holding or obtaining atravel authorisation has been made.

Subsection (2) of section 39D sets out that during a search, any money found on anon-
resident parent shall (unless the court otherwise directs) be taken by the court and put
towards the amount due , and the balance, if any, returned to the person searched.

Subsection (3) prevents the court from taking any money found during a search if it is
satisfied that it did not belong to the person searched.

Section 39E provides that where the non-resident parent makes part payment of the
amount stated in the order, the court may either revoke, or reduce the period of, that
order .

Subsection (2) states that the court must, on application by the Commission or the non-
resident parent, revoke the order where the amount specified in the order is paid in full
to any person authorised to receiveit.

Subsection (3) enables the Commission to make representations to the court regarding
the amount which should be paid before an order is revoked. The non-resident parent
may reply to those representations.

Subsection (4) providesthat the court can revoke an order or reduce the period for which
it has effect, without the need for an application, if money found during asearchis paid
towards the amount specified in the order.
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252.
253.

254.
255.
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These notes refer to the Child Maintenance and Other Payments
Act 2008 (c.6) which received Royal Assent on 5 June 2008

Subsection (5) requiresthe court to send notice to the Commissionif it revokes an order
or reduces the period for which it has effect.

Section 39F provides regulation-making powers to the Secretary of State.
Subsection (a) of section 39F sets out that those provisions may:

e make provisioninrelation to ordersto disqualify anon-resident parent for holding
or obtaining a travel authorisation, corresponding to the provision that may be
made under section 40(11) of the Child Support Act 1991 (provision in relation to
warrants of commitment to prison); and

* make provison for sections 39C to 39E to have effect with prescribed
modifications, in caseswhere aperson who issubject to an order disgqualifying them
for holding or obtaining a travel authorisation is outside the United Kingdom.

Section 39G applies disqualification orders and regulations to Scotland.

Subsection (a) of section 39F as it appliesin Scotland provides the Secretary of State
with regulation-making powers to make provisions for orders to disqualify a non-
resident parent for holding or obtaining a travel authorisation to have effect with
prescribed maodifications, in cases where anon-resident parent is outside of the United
Kingdom. It also enables regulationsto provide the ability to use an employer’ swritten
confirmation that wages have been paid to a non-resident parent as evidence.

Subsection (b) sets out that the power of the Court of Session by Act of Sederunt to
regul ate the procedure and practicein civil proceedingsin the sheriff court shall include
the power to make provision corresponding to that which may be made by virtue of
section 40A (8) of the Child Support Act 1991.

Section 28: Curfew orders

257.

258.

259.

260.

261.

Section 28 inserts ten new sections, 39H, 391, 39J, 39K, 39L, 39M, 39N, 390, 39P and
39Q, into the Child Support Act 1991 and provides the Commission with a power to
apply to amagistrates’ court (or, in Scotland, the sheriff) for a curfew order to be made
against a non-resident parent who fails to pay maintenance.

The new section 39H enables the Commission to apply to the court for a curfew order
against a non-resident parent if:

* it has sought to recover the arrears through the use of bailiffs (in England and
Wales), or diligence action (in Scotland) or by means of a third party debt order
or charging order;

» thewhole or any part of the arrears remains unpaid; and

e it is of the opinion that the non-resident parent has wilfully refused or culpably
neglected to pay maintenance.

Subsection (2)of section 39H provides that the Commission is to be taken as having
sought to recover arrears through a charging order if an interim charging order isin
place, whether or not further action has been taken to recover the amount.

Subsection (3) requires the court to inquire (in the presence of the non-resident parent
against whom theliability order has been made) about that person’ s means, and whether
they have wilfully refused or culpably neglected to pay the child support maintenance
for which they areliable.

Subsection (4) prevents a court, when considering an application for a curfew, from
guestioning theliability order onwhich an application for acurfew order hasbeen made,
or the original maintenance calculation which is the basis of the liability order.
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Subsection (5) prevents the court from making a curfew order, unless it is of the
opinion that the non-resident parent has wilfully refused or culpably neglected to pay
mai ntenance.

Subsection (6) prevents the court from making an order against a person who is under
the age of eighteen.

Subsection (7) providesthat for the purposes of this section and sections 391 to 390 the
“court’” means magistrates' court in England and Wales, and the sheriff in Scotland.

Section 391 concerns the duration of a curfew order.

Subsection (1) of section 391 stipulates that a curfew order must be limited to between
two and twelve hours in any one day, but may include different periods and different
places for different days.

Subsections (2) and (3) require the period of the curfew to be specified in the order,
that it not last for more than six months and that it begin on the day the order is made
unless otherwise specified.

Subsection (4) ensures that the curfew imposed does not conflict (so far as practicable)
with the non-resident parent’ sreligious beliefs or interfere with the times at which they
normally work or attend any educational establishment.

Subsection (5) prevents a magistrates’ court from specifying a curfew location outside
England and Wales, and a sheriff from specifying a curfew location outside Scotland.

Section 39J providesthat where acurfew order has been made, the court shall a so make
an order requiring the non-resident parent for whom the order has been made, to pay an
amount in respect of the costs of the application and the monitoring of the curfew order.

Subsection (2) of section 39J provides that the powers available for the Commission
to collect and enforce child support maintenance also apply to the recovery of costs
incurred in making an order under this section.

Section 39K sets out provisions about the relationship between the amount of
mai ntenance outstanding and the curfew order imposed.

Subsection (1) of section 39K stipulates that a curfew order will be made in respect
of an amount of money which totals both the amount sought to be recovered which
remains outstanding, and the costs ordered by the court under section 32J in relation to
the application for a curfew order and monitoring compliance with that order.

Where part of the amount in respect of which a curfew order has been made is paid to
any person authorised to receive it, subsection (2) allows the court (on application by
either the non-resident parent or the Commission) discretion to:

* reduce the period the curfew order isin place;

« adlowthecurfew to start on aday later than the day the order would otherwise begin
to run;

e suspend the curfew or extend any existing suspension; or
» revokethe curfew order.

Subsection (3) enables the start date for a curfew, or the ability to suspend it, to be
subject to specified conditions.

Where a non-resident parent has paid some of the arrears, subsection (4) alows the
Commission to make representations to the courts as to which of the powers conferred
by subsection (2) should be exercised. The non-resident parent may reply to such
representations.
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Subsection (5) requires the court (on application by the non-resident parent or the
Commission) to revoke a curfew order if the whole amount specified in the curfew
order has been paid by the non-resident parent to any person authorised to receiveit.

Subsection (6) enables the Commission to make a further application to the court if by
the end of the curfew period the amount specified in the order has not been paid in full.

Section 39L provides a power for the court to order the search of a non-resident parent
in respect of whom a curfew order has been made.

Subsection (2) of section 39L sets out that during a search, any money found on a non-
resident parent shall (unless the court otherwise directs) be taken by the court and put
towards the amount specified in the curfew order (the balance, if any, would be returned
to the person searched).

Subsection (3) prevents the court from taking any money if it is satisfied that it does
not belong to the person searched.

Subsection (4) gives some flexibility to the court enabling it to exercise its powers to
postpone, suspend or revokethe order or reducethe period for whichitisin place (under
section 39K(2)) without the need for a separate application, where money isfound and
put towards the amount owed by the non-resident parent.

Section 39M sets out the provisions relating to how a curfew will be monitored.

Subsection (1) of section 39M requires the non-resident parent’s compliance with a
curfew order to be monitored by a person or body specified in the order.

Subsection (2) prevents the court from imposing a curfew order unless:

e it has been notified by the Commission that suitable monitoring arrangements are
available in the place specified in the order;

e itissatisfied with those arrangements; and

e it hasthe consent of any third party whose co-operation is necessary for monitoring
the curfew order, for example, a landlord who must give permission for a
monitoring system to be installed in the home of a non-resident parent.

Where a third party’s consent can not be obtained, subsection (3) enables the court to
treat the application for a curfew order as an application for committal to prison.

Subsection (4) providesthe Secretary of State with regulation-making powersto enable
the responsible officer to allow the non-resident parent to be absent from the place
specified in the curfew order during the curfew period in certain cases or circumstances,
and also the power to set out the requirements which may be imposed in relation to
such an absence.

Section 39N concerns breaches of curfew orders.

Subsection (1) of section 39N allows the person responsible for monitoring compliance
with the curfew order, or the Commission, to apply to the court should the non-resident
parent not meet the requirements of the curfew order, or subsequent requirements
imposed by virtue of section 39M(4).

Subsections (2)and (3) require the court to establish (in the presence of the non-resident
parent) whether the curfew order has been breached without reasonable excuse, and if
itisfound to have been, the court can issue awarrant to commit the non-resident parent
to prison or extend the period of the curfew order.

Subsection (4) sets out that a warrant for committal to prison shall order that the non-
resident parent beimprisoned for the period specified in thewarrant but released (unless
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in custody for a different reason) should they pay the full amount due in respect of
which the curfew order was made.

Subsection (5) provides that a warrant may be directed to such person or persons as
the court seesfit.

Subsection (6)provides that where a curfew order is extended because it has been
breached, that order can not be extended for more than six months from the date the
extension of the order is made.

Subsection (7) enables the court to release a non-resident parent from prison or reduce
their sentence if they pay part of the amount specified in the curfew order, following
an application from the Commission or the non-resident parent.

Where part of the amount specified in the order is paid and the court is considering
an application under subsection (7), subsection (8) enables the Commission to make
representationsto the court about which of its powersunder subsection (7) (to reducethe
period specified in thewarrant or to release the person imprisoned) should be exercised.
It also enables the non-resident parent to respond to those representations.

Section 390 prevents a court from making a curfew order against anon-resident parent
who isin custody for any reason.

Subsections (2)and (3) of section 390 suspend a curfew order if the non-resident parent
is committed to prison, and commence it once the suspension islifted because the non-
resident parent is released from prison.

Section 39P provides the Secretary of State with regulation-making powers regarding
the practical procedures relating to curfew ordersin England and Wales.

Subsection (2) of section 39Psets out that the regulations may in particular include
provisions relating to the following:

+ form and content of a curfew order;
» alowing an application for a curfew order to be renewed if no order is made;

« dlowing an employer’s written statement as evidence that wages have been paid
to anon-resident parent;

e enabling ajustice of the peace to issue a summons for a person to appear in court
and, where they do not, to issue a warrant for their arrest, or to issue awarrant for
arrest without issuing asummonsfirst, to secure aperson’ s presence before acourt;

e the execution of awarrant for arrest;

» enablingacurfew order to be amended or revoked on application to the magistrates
court by the Commission or the non-resident parent;

e inrelationto any amendment, provision similar to that in section 39J — determining
the amount of costs the court can recover from a non-resident parent, section 39L
— ordering a search of a non-resident parent, 39M(2) and (3) — requirement for
monitoring arrangements to be in place; and

* how amagistrates’ court exercisesits power following part payment under sections
39K(2) and (3) and section 39N(7).

Subsections (3) and (4) provide for the making of regulations enabling a magistrates
court to amend a curfew order to specify alocation in Scotland. In these circumstances
any functions of the court in relation to the curfew order shall be exercisable by the
sheriff.

Section 39Q provides the Secretary of State with regulation-making powers regarding
the practical processes relating to curfew orders in Scotland.
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Subsection (2) of section 39Q sets out that the regulations may in particular make
provision relating to the following:

e content of acurfew order;

« dlowing an employer’s written statement as evidence that wages have been paid
to anon-resident parent;

e enabling a curfew order to be amended or revoked on application to the sheriff by
the Commission or the non-resident parent

* inrelation to any amendment, provision similar to that in section 39J — determining
the amount of costs the court can recover from a non-resident parent, section 39L
— ordering a search of a non-resident parent, 39M(2) and (3) — requirement for
monitoring arrangements to be in place; and

* how the sheriff exercises the powers conferred by sections 39K(2) and (3)
andsection 39N(7).

Subsections (3) and (4) make provision for regulations enabling the sheriff to amend a
curfew order to specify alocation in England and Wales. In these circumstances any
functions of the sheriff in relation to the curfew order shall be exercisable instead by
the magistrates’ court.

Subsection (5) sets out that the power of the Court of Session by Act of Sederunt to
regul ate the procedure and practicein civil proceedingsin the sheriff court shall include
power to make provision for:

» form of acurfew order;
» alowing an application for a curfew order to be renewed if no order is made;

* enabling the sheriff to issue a citation for a person to appear before the sheriff, and
if that person does not appear, to issue awarrant for their arrest;

e enabling the sheriff to issue awarrant for arrest without issuing a citation first, to
secure a person’ s presence before it; and

» theexecution of awarrant for arrest.

Section 29: Commitment to prison

305.

306.

307.

Section 29 inserts four new subsections (2A), (2B), (2C)and (2D) into section 40 of
the Child Support Act 1991. These provisions will enable the Commission to make a
Separate application to a magistrates court to commit a non-resident parent to prison
for failure to pay child support maintenance.

The new subsection (2A) enables the Commission to apply to a magistrates’ court for
the issue of awarrant committing a non-resident parent to prison if:

e it has sought to recover an amount through the use of bailiffs (in England and
Wales), or diligence action (in Scotland) or by means of athird party debt order
or charging order;

» thewhole or any part of the amount due remains unpaid; and

e it is of the opinion that the non-resident parent has wilfully refused or culpably
neglected to pay maintenance.

New subsection (2B) provides that the Commission is to be taken as having sought to
recover an amount due through acharging order if an interim charging order isin place,
whether or not further action has been taken to recover the amount.
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309.

310.

311

312.

313.

314.

315.

316.
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New subsection (2C) requires the court to inquire (in the presence of the non-resident
parent against whom the liability order has been made) about that person’s means,
and whether they have wilfully refused or culpably neglected to pay the child support
maintenance for which they areliable.

New subsection (2D) prevents a court, when considering an application for committal
to prison, from questioning the liability order on which an application has been made,
or the original maintenance cal culation which isthe basis of the liability order.

Subsection (2) of section29 replaces subsection (10) of section 40, and providesthat the
court may order the search of a non-resident parent in respect of whom a commitment
to prison order has been made. During a search, any money found on a non-resident
parent shall (unless the court otherwise directs) be taken by the court and put towards
the amount specified in the order (the balance, if any, would be returned to the person
searched). The court is prevented from taking money if it is satisfied that it does not
belong to the person searched.

Subsection (3) inserts four new subsections (Al), (A2), (A3) and (A4) into section 40A
of the Child Support Act 1991. These provisions will enable the Commission to make
a separate application to the sheriff to commit a non-resident parent to prison if they
fail to pay child support maintenance.

The new subsection (Al) enables the Commission to apply to the sheriff for the issue
of awarrant committing anon-resident parent, against whom aliability order has been
made, to prison if:

e it has sought to recover the amount for which the liability order was made through
the use of bailiffs (in England and Wales), or diligence action (in Scotland) or by
means of athird party debt order or charging order;

e thewholeor any part of the amount due in respect of the order remains unpaid; and

» itisof the opinion that that the non-resident parent has wilfully refused or culpably
neglected to pay maintenance.

New subsection (A2) provides that the Commission is to be taken as having sought to
recover arrearsthrough acharging order if aninterim charging order isin place, whether
or not further action has been taken to recover the amount.

New subsection (A3) requires the sheriff to inquire (in the presence of the non-resident
parent against whom the liability order has been made) about that person’s means, and
establish whether they have wilfully refused or culpably neglected to pay the child
support maintenance for which they are liable.

New subsection (A4) prevents the sheriff, when considering an application for
committal to prison, from questioning the liability order on which an application has
been made, or the original maintenance calculation which is the basis of the liability
order.

Subsection (4) of section29 inserts four new subsections (7A), (7B), (7C) and (7D) into
section 40A to provide that the sheriff may order the search of anon-resident parent in
respect of whom a commitment to prison order has been made. During a search, any
money found on the non-resident parent shall (unless the sheriff otherwise directs) be
taken by the sheriff and put towards the amount specified in the order (the balance, if
any, would be returned to the non-resident parent). The sheriff is prevented from taking
money if heis satisfied that it does not belong to the non-resident parent.

Section 30: Disgualification for driving

317.

Section 30 amends section 40B of the Child Support Act 1991, to enable the
Commission to make a separate application to the magistrates’ court (or, in Scotland,
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319.

320.

321.

322.

323.
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the sheriff) to disqualify anon-resident parent for holding or obtaining adriving licence
if they fail to pay child support maintenance.

Subsection (A1) of the revised section 40B enables the Commission to apply to a
magistrates’ court (or, in Scotland, the sheriff) for an order disqualifying anon-resident
parent for holding or obtaining adriving licence if:

e it has sought to recover an amount through the use of bailiffs (in England and
Wales), or diligence action (in Scotland) or by means of athird party debt order
or charging order;

e thewhole or any part of the amount due remains unpaid; and

» itisof the opinion that that the non-resident parent has wilfully refused or culpably
neglected to pay maintenance.

Subsection (A2) provides that the court may specify the length of the disqualification
order, but that it will not exceed two years.

Subsection (A3) determines that the Commission is to be taken as having sought to
recover arrearsthrough acharging order if aninterim charging order isin place, whether
or not further action has been taken to recover the amount.

Subsection (A4) requires the court to inquire (in the presence of the non-resident parent
against whom the liability order has been made) about whether that person requires a
driving licence to earn a living, that person’s means, and whether they have wilfully
refused or culpably neglected to pay the child support maintenance for which they are
liable.

Subsection (A5) prevents a court, when considering an application made under this
section, from questioning the liability order on which an application has been made, or
the original maintenance calculation which isthe basis of the liability order.

Subsection (1) of the revised section 40B providesthat only if the court finds that there
has been wilful refusal or cul pable neglect on the part of the non-resident parent, it may
make a disqualification order against the non-resident parent, or make such an order
but suspend it until such time and on such conditions as it thinks just.

Subsection (2) replaces subsection (10) of section 40B, to enable the court to order a
search of a non-resident parent in respect of whom a disqualification order has been
made. During a search, any money found on a non-resident parent can be taken by the
court and put towards the amount specified in the order (the balance, if any, would be
returned to the person searched). The court is prevented from taking any money if it is
satisfied that it does not belong to the person searched.

Debt management powers

Section 31: Power to treat liability as satisfied

325.

326.

This section inserts a new section 41C into the Child Support Act 1991 which provides
the Secretary of State with regulation-making powers enabling the Commission to
offset liabilities to pay child support maintenance (including arrears) in prescribed
circumstances.

Subsection (1)(a) of section 41C enablesthe Commission to offset liabilitiesto pay child
support maintenance. It is envisaged that offsetting will occur mainly where a child
moves from the care of one parent to the other, and therefore the non-resident parent
becomes the parent with care and vice versa. If the non-resident parent who becomes
the parent with care has built up arrears, some or all of the maintenance liability of the
new non-resident parent may be offset against those arrears.
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Offsetting may also apply whereliability switchesfrom one parent to the other for other
reasons, for example, where each parent is caring for one or more children and thereis
a change in income. Where both parents have arrears these may also be offset against
each other.

Subsection (1)(b) enablesthe Commission, in certain circumstances, to accept payments
made by the non-resident parent to prescribed third parti es as payments against ongoing
liability or arrears.

Subsection (2) confirmsthat offsetting mai ntenance payments and third party payments
as described in subsection (1) will result in the liability of a non-resident parent being
met to the extent that it has been set off.

Subsection (3) applies the offsetting rules only to those cases where the Commissionis
authorised to make arrangements for the collection of the child support maintenance.

Section 32: Power to accept part payment of arrearsin full and final satisfaction

331

332.

333.

334.

335.

336.

337.

This section inserts new section 41D into the Child Support Act 1991 which enables
the Commission to accept partial payments of maintenance arrears from a non-resident
parent in final settlement of the whole arrears.

Subsection (2) provides regulation-making power to the Secretary of State with regard
to the Commission exercising its power to accept part payment in satisfaction of the
liability. Subsection (3) providesthat the regulations must provide that the Commission
cannot accept partial payment in full and final settlement without the consent stipul ated
in subsections (5) to (7), unless one of the conditions in subsection (4) is met.

The conditions set out in subsection (4) relate to arrears which may be retained by the
Commission because aperson with carewasin receipt of prescribed benefits at thetime
the arrears accrued. Where the person with care isin receipt of prescribed benefitsthey
arepaidtheir full benefit entitlement, but the Commission may retain child maintenance
payments to offset the benefit expenditure.

Subsection (4)(a) sets out that the Commission would not require consent where all of
the arrears may be retained by the Commission if recovered.

Subsection (4)(b) relatesto arrears, some of which are owed to the person with care and
some of which may be retained by the Commission because the person with care was
in receipt of prescribed benefits for part of the time when the arrears were accruing. In
this situation the Commission would not require consent if the amount of arrears which
would be due to the person with careis equal to or less than the payment it has agreed
to accept as full and final settlement.

Subsection (5) stipulates that written consent from the person with care is required
unless the application for a maintenance calculation is made by a child of 12 or over
in Scotland.

Subsections (6) and (7) set out that where an application for a maintenance cal culation
is made by achild in Scotland, their written consent isrequired. The person with care’s
consent is aso required where:

» the maintenance calculation takes account of any other qualifying children of the
non-resident parent who are in the care of the same person with care as the child
who made the application; or,

e amaintenance calculation is made following an application by a child in Scotland
and the person with care subsequently applies to the Commission for the child
support maintenance to be collected and/or enforced.
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Section 33: Power to write off arrears

338.

339.

This section inserts new section 41E into the Child Support Act 1991, enabling the
Commission to write off arrears in circumstances where it appears to the Commission
that:

e the circumstances of a case are as specified in regulations made by the Secretary
of State; and

e it would be unfair or otherwise inappropriate to enforce liability for maintenance
arrears (for example, if a parent with care does not wish the arrears to be pursued
because of areconciliation with the non-resident parent).

Subsection (2) of section 41E provides regulation-making power to the Secretary of
State with respect to the Commission’s power to write off arrears.

Section 34: Transfer of arrears

340.

341.

342.

343.

345.

346.

347.

Section 34 inserts new section 49A into the Child Support Act 1991, which provides
regulation-making power to the Secretary of State, to enable the Commission to enter
into arrangementswith other persons or organi sations under which liability in respect of
arrears of child support mai ntenance becomes debt due to such aperson or organisation.

Subsection (2) of new section 49A prevents the Commission from using its enforcing
powersin relation to collecting any debt that has been transferred, and al so ensures that
only the transferee will have title to the debt.

Subsection (3)providesthat the regulations must prevent the Commission from entering
into arrangements to transfer child maintenance debt without the consent stipulated in
subsections (6) to (8), unless one of the conditionsin subsection (4) is met.

The conditions set out in subsection (4) relate to arrears which may be retained by
the Commission because a person with care was in receipt of prescribed benefits at
the time the arrears accrued. Where the person with careisin receipt of such benefits,
they are paid their full benefit entitlement, but the Commission may retain child
mai ntenance payments to offset the benefit expenditure. Subsection (4)(a) sets out that
the Commission would not require consent to transfer arrearsif all the arrears may be
retained by the Commission if recovered.

Subsection (4)(b) relatesto arrears some of which are owed to the person with care and
some of which may be retained by the Commission because the person with care was
in receipt of prescribed benefits for some of the time when the arrears were accruing.
In this situation the Commission would not require consent to transfer arrears if the
amount of arrears which would be due to the person with care is equal to or less than
the transfer payment.

Subsection (5) defines, for the purposes of this section, that “transfer payment” means:

* the payment that the Commission would receive from transferee once the arrears
have been transferred; and

» such other payments under the transfer arrangements as may be prescribed.

Subsection (6) stipulates that written consent is required from the person with care
unless an application for a maintenance calculation is made by a child of 12 or over
in Scotland.

Subsections (7) and (8) set out that where an application for a maintenance calculation
has been made by a child in Scotland their written consent is required and the consent
of the person with case where:
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» the maintenance calculation takes account of any other qualifying children of the
non-resident parent who are in the care of the same person with care as the child
who made the application; or,

* amaintenance calculation has been made following the application by a child and
the person with care subsequently applies to have the child support maintenance to
be collected and/or enforced.

Subsection (9) providesthat regulations made by the Secretary of State under this power
may:

e Specify when arrears would be considered for transfer. The regulations could
specify, for example, that arrears could be transferred only if the consent of the
person with care has been obtained.

»  Specify the type of transferee to which arrears can be transferred. The regulations
could, for example, include safeguards to ensure that the transfereeis reputable and
abides by a professional code of conduct.

e Specify the terms and conditions which the transfer arrangements must include.
The regulations may require, for example, that the transfer agreement must provide
that the debt can not be sold on further.

e Provide that a payment made to the Commission under transfer arrangements
may be treated for prescribed purposes as if it were a payment of child support
mai ntenance.

Subsection (10)sets out further that the regul ations may include:
* provision as to the means of recovery the transfereeis able to use;

e provision that the Commission may, in certain circumstances, prevent atransferee
from taking steps to recover it. The circumstances could be, for example, that the
steps being taken are inappropriate; and

* provision regarding the type of information which the Commission may supply to
atransferee, for the purposes of recovering the debt.

Miscellaneous

Section 35: Registered Maintenance Agreements. Scotland

350.

This section amends sections 4, 7 and 9 of the Child Support Act 1991 to provide that,
for the avoidance of doubt, aMinute of Agreement registered for executioninthe Books
of Council and Session, or the sheriff court books, which has been in force for less
than twelve months, will exclude a person (or a child in Scotland) from making an
application for a maintenance cal culation.

Section 36: Offence of failing to notify change of address

351

352.

This section inserts a new subsection (3A) into section 14A of the Child Support Act
1991, which deals with offences relating to the provision of information.

Subsection (3A) includes, as someone who is committing an offence, a person who is
liable to make payments of child support maintenance who does not notify their change
of addressto the Commission, where regulations require them to do so.

Section 37: Additional special case

353.

This section inserts a new paragraph (g) into section 42(2) of the Child Support Act
1991.
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Section 42 enables the Secretary of State to prescribe cases as ‘special cases for the
purposes of the Act, and subsequently to make regulations concerning those special
Cases.

New subsection (g) will includeasa’ special case' the circumstances where two parents
of the same children each have care for one or more of those children, and so each
parent is both a parent with care and a non-resident parent.

Currently in these circumstances, each parent will be required to make a maintenance
payment to the other. The new provision will alow for the offset of maintenance
liabilities between the two parents, so that only the parent with the highest liability will
actually make a payment.

Section 38: Recovery of arrears from deceased’ s estate

357.

358.

359.

360.

Section 38 inserts a new section 43A into the Child Support Act 1991, which gives
the Secretary of State power to make regulations to enable arrears of child support
maintenance to be recovered from the estate of a deceased non-resident parent.

Subsection (2) of new section 43A sets out that regulations made under
subsection (1)may provide for:

e the arrears to be paid by the executor or administrator of a deceased non-resident
parent out of the non-resident parent’s estate, to the Commission;

* how the amount of the arrears to be paid out of the estate is determined; and

» the procedure by which claims for arrears against the deceased non-resident
parent’s estate are made.

Subsection (3) statesthat regulations may al so provide for the executor or administrator
to ingtitute, continue or withdraw any proceedings. The regulations could, for example,
enabl e the personal representative to exercise aright of appeal that the deceased might
have had.

This change will enable the recovery of arrears of child support maintenance from
the estate of a deceased non-resident parent where it is appropriate to do so. It is
intended that arrears of child support maintenance will be treated in the same way as
civil debt, and will be paid before the estate is distributed to the beneficiaries. Personal
representatives will be required to deduct the arrears from the assets of the deceased.
They will also have rights to appeal and dispute the arrears demand. Regulations will
also make provision for the procedure to be followed in determining the amount of any
arrears and for resolving any dispute that arisesin relation to a claim against a deceased
non-resident parent’s estate.

Section 39: Disclosure of information relating to family proceedings

361.

362.

363.

Section 39 inserts two new sections 49B and 49C into the Child Support Act 1991
to enable a party to family proceedings to disclose information relating to those
proceedings to the Commission or to a person providing services to the Commission
without such a disclosure being a contempt of court, unless a court dealing with the
proceedings directs that the section does not apply.

Subsections (2)and (3) of section 49B clarify that the section applies if the party is a
person with care in relation to a child, or a child of 12 or over in Scotland, for whom
child support maintenance is payable or an application for child support maintenance
has been made, and the party reasonably considers that the information is relevant to
the Commission carrying out its functionsin relation to that application

Subsection (4) allows a representative, if instructed by the party, to make a disclosure
on their behalf.
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Subsection (5) defines “representative” for the purposes of this section.

Section 49C(1) lists the proceedings that are “family proceedings’ for the purposes of
section 49B. Only proceedings commenced on or after the day on which section 49B
comes into force are covered.

Subsection (2) defines “ancillary relief” for the purposes of subsection (1)(a)

Subsections (3) and (4) enable the Secretary of State to make an amendment by order,
with the consent of the Lord Chancellor, to provide that “family proceedings’ include
proceedings of a description specified in the order, aslong as the proceedings were not
begun before the order comesinto force.

Section 40: Disclosure of information to credit reference agencies

368.

369.

370.

371.

372.

Section 40 inserts new section 49D into the Child Support Act 1991 which relates to
the disclosure of information to credit reference agencies.

Section 49D alows the Commission to disclose certain information relating to non-
resident parents to credit reference agencies. It will only allow the Commission to
disclose information relating to a non-resident parent where that person has given their
consent to the disclosure or is subject to aliability order. Credit reference agencies will
be able to use the information only for the purpose of providing information relevant
to the financia standing of individuals.

Subsection (2) of section 49D specifies that the information the Commission is able to
disclose should meet al of the following criteria:

* theinformation isheld by the Commission for any purpose under the Child Support
Act 1991;

e it relates to a non-resident parent who is liable to pay child support maintenance;
and

e itisof adescription specified in regulations.

Subsection (4) provides that regulations made under section 14(3) of the Child Support
Act 1991 may not make provision authorising the supply of information to credit
reference agencies. Section 14 concerns the requiring and disclosing of information by
the Secretary of State. This provision means that if the Secretary of State wishes to
disclose information to credit reference agencies, he must rely on the provisionsin this
new section. He can not circumvent the safeguards provided by using other regulation-
making provisions.

Subsection (5) provides that for the purposes of this section, ‘ credit reference agency’
has the same meaning asin the Consumer Credit Act 1974, whichis‘aperson carrying
on a business comprising the furnishing of persons with information relevant to the
financia standing of individuas, being information collected by the agency for that
purpose’ .

Section 41: Pilot schemes

373.

374.
375.

376.

This section inserts a new section 51A into the Child Support Act 1991, enabling the
power to pilot any regulation-making power made under that Act.

Subsection (1) prevents a pilot scheme from lasting more than twenty four months.

Subsection (2) provides that for the purposes of this section, regulations being piloted
will bereferred to as a‘pilot scheme'.

Subsection (3) enables a pilot scheme to apply in relation to specific areas, classes of
person or persons who meet prescribed criteria, or are selected by sampling.
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377.  Subsection (4) enables transitional arrangements to be made where necessary for cases
involved in any pilot schemes, when the pilot period ends.

378.  Subsection (5) enablesafurther pilot to operate under the same or similar circumstances
oncethe initial, or any further, pilot ends.

Section 42: Meaning of ‘child’

379.  Section 42 replaces section 55 of the Child Support Act 1991 to amend the definition
of a child. Subsection (1) of section 55 increases the potential upper age limit of a
child from up to the nineteenth birthday, to up to the twentieth birthday in prescribed
circumstances. It isintended that thischangewill only apply to applications made under
the new arrangements once they are introduced.

380. It isintended that the regulations will operate to re-align the definition of a child
with that used in child benefit legislation following the Child Benefit Act 2005. Child
Benefit can now be paid up to a person’s twentieth birthday (previoudly it stopped at
the nineteenth birthday) and it is no longer confined to those in full-time non-advanced
education, but is also payable for persons undertaking ‘ approved training’.

Section 43: Extinction of liability in respect of interest and fees

381.  Thissection provides for the write off of outstanding liability in respect of interest and
fees. Regulations under the Child Support Act 1991 made in 1992 introduced changes
which meant that interest could be charged on arrears of maintenance, and that fees
could be charged to parents using the CSA collection service. These regulations were
revoked in 2001, and debt which built up as a result of parents not paying interest or
fees will be extinguished.

382.  Paragraph (a) provides that debt which accrued from interest charged under the Child
Support (Arrears, Interest and Adjustment of Maintenance Assessments) Regulations
1992, will be extinguished.

383.  Paragraph (b) provides that debt which resulted from unpaid fees charged to parents
under the Child Support Fees Regulations 1992 will be extinguished.

Section 44: Use of information

384.  This section introduces Schedule 6 which sets out information sharing gateways. The
gateways enable information to be supplied to the Commission by the Department
for Work and Pensions, HMRC, and the Northern Ireland Department for use for the
purpose of functions relating to child support. They also enable information held by the
Commission, for the purposes of functions relating to child support, to be supplied to
the Department for Work and Pensions, HMRC and Customs and the Northern Ireland
Department for the purpose of specified functions for each of these Departments.

Section 45: Liable relative provisions: exclusion of parental duty to maintain

385.  This section replaces subsection (3) and amends subsection (4) of section 105 of the
Social Security Administration Act 1992 (“the Administration Act”).

386.  Section 105 providesthat it is acriminal offence for a person to persistently refuse or
neglect to maintain themselves or aperson whom they areliableto maintain, if theresult
of that refusal or neglect is that income support is payable to or in respect of any of
those persons. Section 78(6) of the Act providesthat a personisliableto maintain their
spouse or civil partner, their children and sponsored immigrants. Section 106 enables
the Secretary of State to apply to amagistrates’ court to secure the recovery of benefit
from aliable person who fails to maintain.
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When income-based jobseekers allowance was introduced in 1996, the extent to which
section 105 applied for that benefit was limited to failure to maintain spouses (and later,
civil partners) only.

Under section 6 of the Child Support Act 1991 parents with care in receipt of income
support or income-based jobseeker’ s allowance were treated as having applied for child
support maintenance. As a result, action to pursue maintenance for children under
section 105, in order to offset income support expenditure, fell into disuse athough it
is till available to pursue spousal maintenance.

Sincethe Act providesfor the repeal of section 6 of the Child Support Act 1991, parents
with care claiming income support or income-based jobseeker’s alowance will no
longer be treated as applying for child support maintenance and will have the freedom
to make arrangements outside of the statutory scheme.

Section 105, asit currently stands, would allow the Department to pursue non-resident
parentsfor child support maintenance where the person with careisin receipt of income
support. The amendment to section 105 ensures that the legidation is consistent in its
approach and allows parents to have a choice.

These amendments will result in a consistent approach to child support maintenance
for both income support and income-based jobseeker’ s alowance.

Part 4 — Lump Sum Payments: M esothelioma etc.

M esothelioma lump sum payments

Section 46: Lump sum payments

392.

393.

394.

395.

This section provides for the Secretary of State to make alump sum payment to either
a person with diffuse mesothelioma, or to their dependant if the person with diffuse
mesothelioma is deceased.

Subsection (2) provides that entitlement to a lump sum payment is dependent on
satisfying certain conditions which are specified in section 47.

Subsection (3) provides that regul ations may:
e set out the amount that should be paid as alump sum; and

e settheamount at different levelsfor different people. Thismay be based on factors
such as, for example, whether they are a person with mesothelioma, or a dependant
of a person with mesothelioma.

Subsection (4) defines what is meant by a’dependant’ of a person who, immediately
before their death, suffered from mesothelioma. It a so defines “diffuse mesothelioma’
as having the same meaning as under the Pneumoconiosis etc. (Workers
Compensation) Act 1979. A dependant can bring aclaim for alump sum payment under
this part of the legislation if their relative with mesothelioma has died. A dependant
is defined as:

* a wife or husband or civil partner who was living with the person with
mesothelioma;

e children under 16 years of age;

» children under 21 years of age who are not receiving wages from full time
employment;

» children of any age who are permanently unable to support themselves;

e aperson living with the person with mesotheliomaasif they were husband and wife
or asif they were civil partners;
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e any other relatives who are completely or mostly dependent on the person with
mesothelioma immediately before their death and who are also under the age of
16, under the age of 21 and not receiving wages from full time employment, or
permanently unable to support themselves.

Payments are to be made to the dependant who islisted first in the above definition.

Subsection (5) providesthat where more than one dependent may claim, the Secretary of
Statewill decidewhether the payment ispaid to one or more of them. Thiscould happen,
for example, when a person with mesothelioma does not have a wife or husband, or
civil partner, who was living with them, but has three children under the age of 16.

Section 47: Conditions of entitlement

398.

399.

400.

401.

402.

403.

404.

405.

406.

407.

Section 47 sets out the conditions that must be satisfied by persons with mesothelioma,
and by a dependant of a person who, immediately before their death, suffered from
mesotheliomain order for alump sum payment to be made.

Subsection (1)(a) provides that to be entitled to a lump sum payment a person with
mesothelioma must not have already received a payment in respect of mesothelioma
contained in the provisions of subsection (3).

Subsection (1)(b) provides that to be entitled to a lump sum payment a person must
not be eligible, in respect of mesothelioma, for a payment of a type prescribed by
regulations.

Subsection (1)(c) provides that there may be arequirement for the person to have links
with the United Kingdom. Any links would be prescribed by regulations.

Subsection (2)(a) providesthat for adependant of adeceased person who suffered from
mesothelioma immediately before their death to be entitled to a lump sum payment,
neither they, nor the deceased person with mesothelioma, nor the deceased person’s
estate, nor any other dependant, must have aready received a payment in respect of
mesothelioma contained in the provisions of subsection (3).

Subsection (2)(b) providesthat for adependent of adeceased person who suffered from
mesothelioma immediately before their death to be entitled to a lump sum payment,
neither they, nor the deceased person with mesothelioma, must be eligible, in respect
of mesothelioma, for a payment of atype prescribed by regulations.

Subsection (2)(c) provides that there may be a requirement for the deceased person to
have links with the United Kingdom. Any links would be prescribed by regulations.

Subsection (3) provides that the payments mentioned in subsections (1)(a)and (2)
(a) are: a payment under this Part, a payment under corresponding Northern Ireland
provisions, apayment under the 1979 Act, an extra-statutory payment for mesothelioma
after making a claim under that Act, or a payment of atype prescribed by regulations.

Subsection (4) providesthat a payment under this Part, apayment under corresponding
Northern Ireland provisions, apayment under the 1979 Act, an extra-statutory payment
for mesotheliomaafter making aclaim under that Act, or apayment of atype prescribed
by regulations, will not disqualify a person from receiving a mesothelioma lump sum
payment if that payment was made in conseguence of a misrepresentation or failure to
disclose materia facts (whether fraudulently or otherwise), and an obligation to repay
it has arisen under section 49 of this Part or section 5 of the 1979 Act or for some other
reason.

Subsection (5) defines an extra-statutory payment as a payment made by the Secretary
of State when a claim has been rejected under the 1979 Act (by cross reference to the
definition in the section inserted by section 54).
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Section 48: Determination of claims

408.
400.

410.

411.

Section 48 sets out how aclaim for alump sum payment is to be made.

Subsection (1) provides that a claim for a lump sum payment as made under
section 46will be made in the manner and within the period prescribed by regulations.

Subsection (2) sets out that the lump sum payment can be set at different levels for
different people based on different factors.

Subsection (4) provides that, if any questions concerning the claim arise before the
claim is decided, then the Secretary of State may appoint someone to inquire into the
issues or to request answers to those questions. The person appointed will then report
their findings to the Secretary of State.

Section 49: Reconsideration

412.

413.

414.

415.

416.

417.

Section 49 enables the Secretary of State to reconsider a decision not to make a lump
sum payment where there is a change in circumstances that may affect the claim since
the decision was taken, or adecision to make or not to make alump sum payment if the
original decision was made in ignorance or based on error about the facts of the case.

Subsection (2) providesthat regulations must prescribe how and within what timescale,
aperson may apply to the Secretary of Statefor adecision to bereconsidered, or for the
Secretary of State to reconsider a decision without an application to do so being made.

Subsection (3) provides that subsection (4) of section 48 will apply to any
reconsideration of a decision under this section, in the same way as it applies to the
decisiononaclaim.

Subsections (4) and (5) provide that where a person, either fraudulently or otherwise,
provides misleading or falseinformation, or does not disclose relevant information, and
alump sum payment for mesothelioma is paid to them as a result of this, they will be
liable to repay any lump sum payment they receive. This liability to repay would not
apply if the person can show that they had not given permission or had not beeninvolved
in the failure to disclose, or the provision of misleading or incorrect, information.

Subsection (6) provides that a mesothelioma lump sum payment can not be recovered
where a decision has been reconsidered, unless the payment was obtained by providing
misleading or false information, or because relevant information was not properly
disclosed.

Subsection (7) provides for any sums repaid to the Secretary of State to be paid in to
the Consolidated Fund.

Section 50: Appeal to appeal tribunal

418.

419.

420.

421.

This section provides that a person who has made a claim for a payment under
section 46, will have a right of appeal to an appeal tribunal against a decision made
by the Secretary of State on the claim, or a decision made following a reconsideration
under section 49.

Subsection (2) provides that, subject to regulations under subsection (4)(c), the
Secretary of State must refer any appeal to an appeal tribunal constituted under Chapter
1 of Part 1 of the Social Security Act 1998.

Subsection (3) provides the tribunal with the power to substitute a decision on matters
decided in accordance with Part 4.

Subsection (4) provides that regulations may make provision:

e astothe manner in which, and the time within which, an appeal may be brought;

33


http://www.legislation.gov.uk/id/ukpga/2008/6/section/48
http://www.legislation.gov.uk/id/ukpga/2008/6/section/48
http://www.legislation.gov.uk/id/ukpga/2008/6/section/48/1
http://www.legislation.gov.uk/id/ukpga/2008/6/section/46
http://www.legislation.gov.uk/id/ukpga/2008/6/section/48/2
http://www.legislation.gov.uk/id/ukpga/2008/6/section/48/4
http://www.legislation.gov.uk/id/ukpga/2008/6/section/49
http://www.legislation.gov.uk/id/ukpga/2008/6/section/49
http://www.legislation.gov.uk/id/ukpga/2008/6/section/49/2
http://www.legislation.gov.uk/id/ukpga/2008/6/section/49/3
http://www.legislation.gov.uk/id/ukpga/2008/6/section/48/4
http://www.legislation.gov.uk/id/ukpga/2008/6/section/48
http://www.legislation.gov.uk/id/ukpga/2008/6/section/49/4
http://www.legislation.gov.uk/id/ukpga/2008/6/section/49/5
http://www.legislation.gov.uk/id/ukpga/2008/6/section/49/6
http://www.legislation.gov.uk/id/ukpga/2008/6/section/49/7
http://www.legislation.gov.uk/id/ukpga/2008/6/section/50
http://www.legislation.gov.uk/id/ukpga/2008/6/section/46
http://www.legislation.gov.uk/id/ukpga/2008/6/section/49
http://www.legislation.gov.uk/id/ukpga/2008/6/section/50/2
http://www.legislation.gov.uk/id/ukpga/2008/6/section/50/4
http://www.legislation.gov.uk/id/ukpga/2008/6/section/50/3
http://www.legislation.gov.uk/id/ukpga/2008/6/section/50/4

These notes refer to the Child Maintenance and Other Payments
Act 2008 (c.6) which received Royal Assent on 5 June 2008

» astothe procedure to be followed if an appeal is made; and

» for the purposes of enabling an appeal to be treated as an application for a
reconsideration under section 49.

Section 51: Appeal to Social Security Commissioner

422.

423.

424,

This section provides aright of appeal to a Social Security Commissioner against any
decision of an appeal tribuna under section 50, on the ground that the decision was
wrong in law.

Subsection (2) statesthat an appeal to the Commissioner may be made by the Secretary
of State, or by the person who brought the appeal under section 50.

Subsection (3) providesthat section 14(7) to (12) of the Socia Security Act 1998 apply
to an appeal under this section, as they apply to an appeal under that section.

Section 52: Minors and people who lack capacity

425.

426.

427.

Section 52 concerns how lump sum payments are to be made to a person under the age
of 18, or a person who lacks capacity within the meaning of the Mental Capacity Act
2005 (or, in Scotland, who isincapabl e within the meaning of the Adultswith I ncapacity
(Scotland) Act 2000) in relation to financial matters.

Subsection (2) provides for alump sum payment in respect of these personsto be made
to any trustees appointed by the Secretary of State.

Subsection (3) provides for those trustees to hold the lump sum payment in trust, or
in Scotland, under the conditions and for the purposes that the Secretary of State may
declare.

Section 53: Regulations. Part 4

428.

429.

430.

Section 53 provides power to the Secretary of State to make regulations by
statutory instrument, which includes power to make such incidental, supplementary or
transitional power asthe Secretary of State thinks fit.

Subsection (3) provides that any regulations made under section 46 of this Part must
be subject to the affirmative resolution procedure. Subsection (4) provides that the
first regulations made under section 47 of this Part must be subject to the affirmative
resolution procedure.

Subsection (5) provides that any other regulations made under any other provision of
this Part will be subject to the negative resolution procedure.

Recovery of mesothelioma and other lump sum payments

Section 54: Amendment of Social Security (Recovery of Benefits) Act 1997

431.

432.

Thissectioninsertsanew section 1A into the Social Security (Recovery of Benefits) Act
1997, which providesthe Secretary of State with powersto make regulations providing
for the recovery of lump sum payments made under the Pneumoconiosisetc. (Workers
Compensation) Act 1979, the new scheme or those made on an extra-statutory basis
following the rejection of aclaim made under that Act.

Subsection (1) of newsection 1A sets out that the Secretary of State may by regulations
make provision about the recovery of a lump sum payment to which subsection (2)
applies, where:

* acompensation payment ismadeto, or in respect of aperson to whom, or in respect
of whom, alump sum payment has been made or is likely to be made; and
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e the compensation payment is made in respect of the same disease as the lump sum
payment.

433.  Subsection (2) appliesto:

e a payment made in accordance with the Pneumoconiosis etc. (Workers
Compensation) Act 1979;

e anextra-statutory payment following the rejection of aclaim made under the 1979
Act; or

e apayment made under the new scheme.

434.  Subsection (3) sets out that regulations made under newsection 1A may in particular:

» make provision about the recovery of the lump sum payment madeto, or in respect
of adependant of the person with mesothelioma;

* make provision enabling the recovery of alump sum payment from acompensation
payment (including provision enabling the recovery of an amount that reduces the
compensation payment to nil);

e enable the amount of lump sum payment made before commencement to be
recovered from a compensation payment made after commencement;

» make provision about certificates in respect of lump sum payments;

» apply any provision of the Social Security (Recovery of Benefits) Act 1997, with
or without modifications.

435.  Subsection (4) provides that reference in subsection (1) to a payment in consequence
of adisease are references to a payment made by or on behalf of a person whois, or is
aleged to be, liable to any extent in respect of the disease.

436. Subsection (5) sets out definitions for the purposes of new section 1A. In particular,
commencement means the date on which the section comes into force.

Part 5 - General

Section 55: Regulations and orders: general

437.

438.

439.

440.

This section has effect in relation to regulations under this Act, except Part 4 which
relates to lump sum payments. It provides that, where the Secretary of State is
empowered to make regulations, these are to be made by statutory instrument.

Subsection (3) provides that such regulations may include power to make incidental,
conseguential, transitional or saving provisions.

Subsection (4) providesthat power to makeregulationsunder this Act may be exercised:

* inrelationto all casesto which it extends, in relation to those cases but subject to
specified exceptions, or in relation to any specified cases or classes of case;

* to make full provision for which it extends, the same or different provision for
different cases or classes of case, or different provision for the same case or class
of case. Provisions can be unconditional or subject to any specified conditions; and

» to provide for a person to exercise discretion in dealing with any matter.

Subsection (5) provides that any regulations made under section 6(1)or6(4), which
relate to fees, the first regulations made under paragraphs 2(1), 3(1), 5(1) or (2), 6(1)
or (3) or 7 of Schedule 5 which relateto transfer of cases onto the new calculation rules,
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or any order made under section 11(6) which relates to the review of the status of the
Commission, are subject to the draft affirmative resolution procedure.

Subsection (6) provides that any regulations not subject to the affirmative resolution
procedure will be subject to the negative resolution procedure.

Section 56: General interpretation

442.

443.

This section sets out definitions for the purposes of the Act. Subsection (1) defines the
‘Commission’, for the purposes of this Act, as a body corporate to be known as the
Child Maintenance and Enforcement Commission.

Subsection (2) sets out that for the purposes of amendments or repeals, where the Child
Support Act 1991 has been amended by the Child Support, Pensionsand Social Security
Act 2000, for limited purposes only, the amendment will apply to both versions of the
Act unless otherwise stated.

Section 57: Minor and consequential amendments

444,

445,

Section 57 gives effect to Schedule 7, which contains minor and consequential
amendments, as a consequence of the measures in the Act.

Subsection (2) provides regulation-making powers to the Secretary of State to make
consequentia provisions on this Act in subordinate legislation.

Section 58: Repeals

446.

This section gives effect to the repeals set out in Schedule 8.

Section 59: Transition

447.

448.

4409,

450.

451.

452.

453.

Subsection (1) provides that until the functions of the Secretary of State are transferred
to the Commission, all references to the Commission included in the Child Support Act
1991 will be treated as if they were references to the Secretary of State.

Subsection (2) gives the Secretary of State the power to make regulations to modify
the textual amendments madein Schedule 3 as necessary during any transitional period
between the functions being transferred to the Commission and the repeal of section 6
(applications by those claiming or receiving prescribed benefit) and section 46 (reduced
benefit decision) of the Child Support Act 1991.

Subsection (3) gives the Secretary of State power to make regulations modifying the
effect of sections 6 and 46 before they are repealed. This is to enable changes to be
made in preparation for the removal of compulsion for benefit claimants.

Subsections (4) and (5) ensurethat some of the new provisionswhich the Act insertsinto
the Child Support Act 1991 will apply in relation to cases under the CSA ‘old scheme'.

Subsection (4) provides that new sections 20(5A), 32A, 32E, 32F, 32J, 32L, 32M, 41C
to 41E, 43A, 49A, 49B and 49D of the Child Support Act 1991 will have effect as if
referencesto child support maintenance included maintenance due under an old scheme
assessment.

Subsection (5) provides that new sections 20(7A), 32A, 32C, 32E, 32F, 32, 32L, 32M,
39B, 39H, 40, 40A, 40Band 49B of the Child Support Act 1991 will have effect as
if references to maintenance calculations included assessments made under the old
scheme.,

Subsection (6) provides that sections 35, 36, 38, 39B, 39H, 39K, 40, 40B and 49D of
the Child Support Act 1991 will have effect asif orders made under section 33 of that
Act had been made under section 32M of that Act. This ensures that any references to
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theliability ordersin the 1991 Act include an administrative liability order made by the
court after section 32Mcomes into force.

Subsection (7) enables an administrative liability order to be made in respect of unpaid
child support maintenance, even though the time within which an application to the
courts for a non-administrative liability order has expired.

Subsection (8) is a genera power enabling the Secretary of State to make transitional
provision or savingsin relation to the coming into force of any provision under thisAct.

Section 60: Financial provisions

456.

457.

Section 60 provides that there shall be paid out of money provided by Parliament:

» any expenditure incurred by the Secretary of State or a government department in
consequence of this Act; and

e any increase attributable to this Act in the sums payable out of money so provided
under any other enactment.

Subsection (2) provides that there shall be authorised the extinguishing in consequence
of this Act of liabilities owed to the Crown under the Child Support Act 1991.

Section 61; Extent

458.

450.

This section sets out the territoria extent of the Act. The provisions of the Act extend
to England, Wales and Scotland only, apart from the sections below which will aso
extend to Northern Ireland:

e Sections 55, 57(2), 62 and63;

e Paragraphs 4 to 6 of Schedule 6, andsection 44 so far as relating to those
paragraphs;

Any amendment or repeal made by the Act has the same extent as the enactment to
which it relates.

Section 62: Commencement

460.

Sections 55, 59(8), 61 and63, come into force on Royal Assent. Section 35 regarding
Registered Maintenance Agreements. Scotland come into force on the day after the
day of Roya Assent. The remaining provisions of the Act come into force on such
days as the Secretary of State may by order appoint, apart from an order commencing
section 39 in England and Wales which may only be made with the consent of the Lord
Chancellor. A commencement order may include such transitional provision or savings
as the Secretary of State considers necessary or expedient in connection with bringing
any provision of this Act into force.

Section 63: Citation

461.

The Act may be cited as the Child Maintenance and Other Payments Act 2008.

Schedule 1;: The Commission

462.

463.

This Schedule makes more detailed provision about the Commission including its
structure and how appointments will be made.

The table below summarises the appointment procedures for the Commission and its
staff as set out in paragraphs 2 to 100f this Schedule.
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Initial Subsequent Termsand
appointment appointment by conditions (including
by remuneration) set by
Chair Secretary of | Secretary of State Secretary of State
State
Chief Executive | Secretary of | Commission with | Initially by Secretary of
State approval of Secretary|State, and subsequently
of State by non-executive
functions committee with
approval of Secretary of
State
Non  executive| Chair with|Chair with approval of | Chair with approval of
directors (other|approval of | Secretary of State Secretary of State
than Chair) Secretary of
State
Executive Commission| Commission with | Non-executive functions
directors (other|with approval of Secretary | committee
than Chief | approval of | of State
Executive  and| Secretary of
other staff) State
Other staff Commission| Commission Commission

Paragraph 1sets out that the Commission shall consist of:
e aperson appointed to chair the Commission;

e achief executive of the Commission who will be known as the Commissioner for
Child Maintenance;

e oneor more executive directors, appointed from the staff of the Commission; and
e two or more non-executive directors, who must not be staff of the Commission.

Paragraphs 3(3)and (4) require that there are always more non-executive directors than
executive directors.

Paragraphs 4 and 5 make provision for the tenure of members of the Commission.

Paragraph 5(2) states that an executive director will no longer be a member of the
Commission if they cease to be a member of its staff.

Paragraph 5(3) states that the Chair or any non-executive member will cease to be a
member of the Commission if they become a member of its staff.

Paragraph 6 stipulates that remuneration paid by the Commission to the Chair may be
determined by the Secretary of State, as may any pension, allowances or gratuities paid
to or in respect of the Chair.

Sub-paragraph (3) allowsthe Commission to pay compensation to the Chair upon early
expiry of the appointment if the Secretary of State considersit appropriate.

Paragraph 7 stipulates that remuneration paid by the Commission to a non-executive
director, may be determined by the Secretary of State, as may any pension, allowances
or gratuities paid to or in respect of a non-executive director.

Sub-paragraph (3) allows the Commission to pay compensation to a non-executive
director upon early termination of the appointment if the Chair considersit appropriate.
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The amount of any such payment will be determined by the Chair, with the approval
of the Secretary of State.

Paragraph 8 requiresthe Chair to appoint one of the non-executive directors asadeputy
chair.

Paragraph 9 provides that the Commission will have a chief executive who will be
acivil servant. The Secretary of State will make the initial appointment of the Chief
Executive, and determine the terms and conditions with approval of the Minister for the
Civil Service. Subsequent appointmentswill be made by the Commission with approval
of the Secretary of State, on terms and conditions determined by the Commission with
the approval of the Secretary of State and the Minister for the Civil Service.

Paragraph 10 enables the Commission to appoint staff asit considers appropriate and
determine their terms and conditions including remuneration with the approval of the
Minister for the Civil Service.

Paragraph 11 enables the Commission to establish committees and sub-committees(in
addition to the non-executive functions committee established under paragraph 20).
Committees and sub-committees established under this paragraph may include or be
entirely made up of people who are not members of the Commission or the Committee
by which it is established.

Paragraph 12 enables the Commission to determine terms and conditions for
committee members who are not Commission members or staff. This function will be
exercised on behalf of the Commission by the non-executive functions committee.

Paragraph 13 enables the Commission to set its own procedure and procedure of its
committees.

Paragraph 14 enables the Commission to authorise any member of the Commission,
itsstaff or acommittee member, to carry out its functions (apart from the non-executive
functions) on its behalf.

Paragraph 15 enables the Chair to delegate their functions of determining the terms
and conditions, including remuneration, of non-executive directors, to any executive
member of the Commission, any member of staff of the Commission, or subject to sub-
paragraph (2), any of its committees.

Sub-paragraph (2) prevents these functions from being del egated to any committee that
has anon-executive director asamember, or if acommitteeis carrying out one of these
functions on behalf of the Chair, the authority to do so must cease if a non-executive
director becomes a member of the committee.

Paragraph 16 makes provisions relating to how the common seal is authenticated and
providesthat any document which appears to be executed under the Commission’ s sedl
or signed on its behalf is to be presumed to be sealed or signed for the Commission
unlessit is proved otherwise. This provision does not apply in relation to Scotland.

Paragraph 17 makes provision for the Secretary of State to fund the Commission out
of money provided by Parliament through a grant in aid. Sub-paragraph (2)allows the
Secretary of State to make such funding subject to conditions

Paragraph 18 requires the Commission to keep proper accounts and produce an annual
statement of accounts. A copy of each statement of accounts must be sent to the
Secretary of State and the Comptroller and Auditor General. The Comptroller and
Auditor General will report on, and certify, the statement which he will then return to
the Secretary of State who will then lay the report and statement before Parliament.

Paragraph 19 requires the Commission to keep its internal financial controls under
review. This function isto be carried out by the non-executive functions committee.
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Paragraph 20 requires the Commission to establish a non-executive functions
committee, and sets out the structure of, and functions that are to be carried out by,
such a committee.

Sub-paragraph (1) of paragraph 20 lists the functions to be carried out by the non-
executive functions committee. These are:

* to determine the terms and conditions of the chief executive, with approval of the
Secretary of State;

* to determine the terms and conditions of the Commission’s executive directors;

e to determine the terms and conditions of committee or sub-committee members
who are not members of the Commission or its staff; and

¢ tomonitor and audit the Commission’sinternal financial controls.

Sub-paragraphs (2), (3) and (4) stipulate that the non-executive functions committee
must consist of at least three members who are non-executive members of the
Commission, and that the Chair is prevented from being a chair of the non-executive
functions committee.

Sub-paragraphs (5)and (6) require the non-executive functions committee to produce
a report on its own functions to include within the Commission’s annual report to
Secretary of State. The report should cover the same period asthe Commission’ sreport.

Sub-paragraphs (7) to (10) provide for the non-executive functions committee to be
ableto set up sub-committeesto carry out its monitoring and audit and report functions.
Sub-committees may include people who are not members of the Commission but may
not include executive members or staff of the Commission.

Paragraph 21 allows the Commission to do anything (other than borrow money) which
is conducive or incidental to the carrying out of its functions. Thiswould for example,
enable the Commission to enter into contracts for supply of goods and services.

Paragraph 22 sets out that the Commission’ s functions shall be exercised on behalf of
the Crown. This effectively makes the Commission a Crown body. For the purposes of
any civil proceedings arising out of those functions, sub-paragraph (2) makes provision
for the Crown Proceedings Act 1947 and the Crown Suits (Scotland) Act 1857 to apply
to the Commission. These Acts set out jurisdiction and procedure for legal proceedings
involving the Crown, and the 1947 Act provides that the Crown may be liable in tort
for the acts of its servants and agents.

Paragraph 23 enables the Commission to carry out its functions even if thereis not a
full board in place or there has been a defect in an appointment.

.Paragraph 24 amends the Public Records Act 1958 to include the Commission so that
records held by the Commission will fall within the definition of public records.

Paragraph 25 amends the Parliamentary Commissioner Act 1967, to include the
Commission as a department or authority subject to investigation.

Paragraph 26 provides that the Commission will be required to fund the increased cost
of providing pensions under section 1 of the Superannuation Act 1972 to its current or
former staff.

Paragraph 27 amends the House of Commons Disqualification Act 1975, disqualify
members of the Commission from being members of the House of Commons.

Paragraph 28 amends the Northern Ireland Assembly Disgualification Act 1975, to
disqualify members of the Commission from being members of the Northern Ireland
Assembly.
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499.
Act 2000.

500.

structure. Specifically that:

Paragraph 29 ensures that the Commission is subject to the Freedom of Information

Paragraphs 30 to 32 set out various definitions for the purposes of the Commission

e executive members of the Commission are the Chief Executive and the executive

directors;

e non-executive members are members of the Commission who are not executive

members;

e references to staff of the Commission should be read as references to the
Commissioner for Child Maintenance and other employees of the Commission

e committees of the Commission are:

o the non-executive functions committee and any of its sub-committees; and

o any other committee or sub-committee set up by the Commission.

Schedule 2: Transfer of functions under subordinate legislation

501.

This Schedule lists the functions under subordinate legislation which will transfer to

the Commission. The following table sets out what this legislation refersto.

Number

Title

Explanation of functions transferred

Sl
1992/1812

The Child Support
(Information,
Evidence
Disclosure)
Regulations 1992

and

These regulations confer functions allowing
the Secretary of State to request information
for child support maintenance purposes. These
functionswill betransferred to the Commission.

Sl
1992/1813

The Child Support
(Maintenance
Assessment
Procedure)
Regulations 1992

The functions being transferred to the
Commission are those relating to processing
mai ntenance applications and making revisions
and supersessions under the old scheme.

These regulations also confer functions in
relation to reduced benefit decisions which will
remain with the Secretary of State.

Sl
1992/1815

The Child Support
(Maintenance
Assessments  and
Specia Cases)
Regulations 1992

The functions conferred by these regulations
relate to the determination of income, and
the assessment of maintenance under the
old scheme, and they will transfer to the
Commission.

Sl
1992/1816

The Child Support
(Arrears,  Interest
and Adjustment
of Maintenance
Assessments)
Regulations 1992

These regulations confer functions allowing
the Secretary of State to serve notices, make
agreements and adjustments in cases where
there have been arrears in payments or
overpayments. These functions will transfer to
the Commission.

Sl
1992/1989

The Child Support
(Collection and
Enforcement)
Regulations 1992

These regulations confer functionsin relation to
specification of timing and method of payment
of maintenance and deduction from earnings
orders. These functions will transfer to the
Commission.
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Number

Title

Explanation of functions transferred

Sl
1992/2643

The Child Support
(Collection and
Enforcement of
Other Forms of
Maintenance)
Regulations 1992

Theseregulations allow the Secretary of Stateto
bring proceedings for enforcement in England
Wales and Scotland in relation to other forms
of maintenance. The functions conferred will
transfer to the Commission.

Sl
1992/2645

The Child Support
(Maintenance
Arrangements and
Jurisdiction)
Regulations 1992

These regulations confer notification functions
on the Secretary of State where there is a court
order in force, which may be affected by a
maintenance calculation. These functions will
transfer to the Commission.

Sl 1993/627

The Family
Proceedings Courts
(Child Support Act
1991) Rules 1993

These rules specify that the Secretary of State
is to be the respondent to any appeal under
section 20 of the Child Support Act 1991. The
Commission will be the respondent following
the transfer.

Sl 1994/227

The Child Support
(Miscellaneous
Amendments
Transitional
Provisions)
Regulations 1994

and

These regulations confer functions on the
Secretary of State in relation to how transition
from the old scheme to the new scheme is
handled. These functions will transfer to the
Commission.

Sl
1995/1045

The Child Support
and Income Support
(Amendment)
Regulations 1995

These regulations confer functions on the
Secretary of State in relation to determining
exempt and protected income. The functions
will be transferred to the Commission.

Sl
1996/2907

The Child Support
Departure Direction
and Consequential
Amendments
Regulations 1996

The functions conferred relate to determining
departure decisions and will be transferred to
the Commission. The functions conferred in
regulation 47 are not transferred as these relate
to departure direction applications that have
been made prior to 2 December 1996.

Sl 1999/991

The Social Security
and Child Support
(Decisions and
Appesls)
Regulations 1999

These regulations confer functions in relation
to the making of decisions and appeals both in
Child Support and Socia Security cases. These
functions will be transferred to the Commission
insofar as they relate to Child Support.

Sl
1999/1305

The Child Support
Commissioners
(Procedure)
Regulations 1999

Regulation 20 of these regulations requires
the Secretary of State to issue notices under
section 28ZB of the Child Support Act 1991 (i.e.
noticesto stop dealing with an appeal or to deal
in a particular way) in writing and to contain
certain information. This requirement will be
transferred to the Commission.

Sl
1999/1510

The Socia Security
Act 1998
(Commencement
No.7 and
Consequential  and
Transitional

These regulations confer functions on the
Secretary of State as aresult of the changeover
from child support officers. These functionswill
be transferred to the Commission.
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Number Title Explanation of functions transferred
Provisions) Order
1999
Sl The Child Support | These regulations confer functions on the
2000/3173 | (Variations) Secretary of State in relation to how variations
(Modification  of | should be dedt with in certain cases. Those
Statutory functionswill betransferred to the Commission.
Provisions)
Regulations 2000
Sl The Child Support| These regulations confer functions on the
2000/3177 | (Voluntary Secretary of State in relation to determining
Payments) whether a payment is a voluntary payment.
Regulations2000 |These functions will be transferred to the
Commission.
Sl The Child Support| These regulations confer functions on the
2000/3186 | (Transitional Secretary of Statein relation to case conversion.
Provisions) The functions will be transferred to the
Regulations 2000 | Commission.
Sl 2001/155 | The Child Support | The functions conferred by these regulations
(Maintenance relate to the determination of income and
Calculations  and | the calculation of maintenance under the new
Specia Cases) | scheme and will transfer to the Commission.
Regulations 2000
Sl 2001/156 | The Child Support | These regulations confer functions in relation
(Variations) to the determination of variations applications.
Regulations2000 | These functions will be transferred to the
Commission.
Sl 2001/157 | The Child Support | The functions being transferred to the
(Maintenance Commission are functions which relate to
Calculation processing maintenance applications under the
Procedure) new scheme. These regulations aso confer
Regulations2000 |functions in relation to reduced benefit
decisions. These functions will remain with the
Secretary of State.

Schedule 3: Transfer of child support functions

502.

503.
504.

505.

506.

Part 1: makes the consequential amendments to the Child Support Act 1991 and the
Socia Security Act 1998, which are necessary as aresult of provisionsfor the transfer
of functions from the Secretary of State to the Commission.

Part 2: concernstransitional provision and savings.

Paragraph 55 makes provision to ensure continuity in the transfer of functions from
Secretary of State to the Commission.

At the time the Commission comes into being, anything which Secretary of Stateisin
the process of doing in relation to any of the transferred functions may be continued
by the Commission.

Any acts of the Secretary of State for the purpose of, or in connection with, any of
the transferred functions prior to the transfer will be treated as acts of the Commission
where thisis necessary to ensure their continuing effect.
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507.

Documents, legidlation etc which refer to the Secretary of State will be treated as

referring to the Commission where it is necessary to make sense of them after the
transfer of functions.

508.

No Secretary of Stateact prior to thetransfer will beinvalidated by virtue of thetransfer.

However, the Secretary of State will remain liable for any acts or omissions of the
Secretary of State prior to the transfer.

Schedule 4: Changesto the calculation of maintenance

509.  ThisScheduleamendsPart 1 of Schedule 1 to the Child Support Act 1991, and concerns
changes to the calculation of maintenance.
510. Thetable below summarises the changes
Old Scheme New Scheme New arrangements
Child Support Child Support, under the Child
Act 1991 Pensions and Social Maintenance
Security Act 2000 and Enforcement
Commission
Income  to|Netincome Net weekly income Gross weekly income
(rﬁlaqﬁgiznce Obtained from the | Obtained from the non- | Obtained from
child’s parents or | resident parent or their | information  supplied
their employer employer by HMRC
Current income | Current income Income from past
periods
Existing Not taken into|Not taken into|Certain  types  of
private account for|account for private|private arrangements
arrangements | private arrangements, but taken |will be taken into
arrangements, but | into account where CSA | account for calculating
taken into account | is not empowered to act | maintenance liability
where CSA is not
empowered to act
Basic rate|Not pat  of |15% 1 child NRPs earning between
levels formula 20% 2 children £200 and £800 per
25% 3 or more children | week (and the first
£800 per week for
NRPs earning over that
amount)
12% 1 child
16% 2 children
19 % 3 or more
children
NRPs earning over
£800 per week (rate
appliesin relation to
any amounts over £800
per week)
9% 1 child
12% 2 children
15% 3 or more
children
Flat rate|Not  part  of | £5 per week £7 per week
maintenance |formula
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511.

512.
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514.

515.

516.

517.

518.

519.
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Paragraph 2 replacesreferenceto ‘ net’ weekly incomewith ‘gross’ wherever it occurs
in Part 1 of Schedule 1 to the Child Support Act 1991. This change means that where
acalculation of liability is currently based on the net weekly income of a non-resident
parent, in the future it will be based on their gross weekly income.

Paragraph 3 replaces paragraph 2 of Schedule 1, to amend the basic rate of
maintenance. Basic rate is a percentage of the non-resident parent’s income and the
changes will be:

» for one qualifying child — from 15% to 12%;
» for two qualifying children — from 20% to 16%; and
» for three or more qualifying children — from 25% to 19%.

Sub-paragraph (2) of paragraph 2 makes provision for a new rate for non-resident
parents whose weekly income exceeds £800. The basic rate in these circumstances will
be an aggregate of an amount resulting from the percentages above for the first £800,
and an amount resulting from the percentages below for earnings over £800:

» for one qualifying child — 9%
» for two qualifying children — 12%; and
» for three or more qualifying children — 15%.

Sub-paragraph (3) amends the percentage rate for non-resident parents who have one
or more relevant other children. In these circumstances before the percentages above
are applied, gross weekly income shall be reduced by a certain amount. Changes to
these amounts will be:

e for onerelevant other child —15% to 12 %;
e for two relevant other children — 20% to 16%; and
+ for three or more relevant other children — 25% to 19%.

Paragraph 4 amends sub-paragraphs 3(3), 4(1) and 7(7) of Schedule 1. The effect of
these provisionsisto increase the amount of flat rate maintenance paid by non-resident
parents in receipt of benefit, or earnings lower than £100 per week, from £5 to £7 per
week and apply the same increase to the minimum amount of liability due under the
basic or reduced rates.

Paragraph 5insertsanew paragraph 5Ainto Schedule 1 to the Child Support Act 1991.
It also amends paragraph 1(1) of that Schedule, so that paragraph 1(1) is subject the
new paragraph 5A.

The new paragraph 5A will makes provision for circumstances where a non-resident
parent, in addition to their obligations under the statutory scheme, pays maintenance
for achild or children under an existing private arrangement of a prescribed description
or court order.

Currently, al children would normally need to be brought into the statutory scheme
for them to be accounted for in a maintenance calculation. This change will mean that
the Commission will consider any children who are subject to certain types of private
maintenance arrangements, when calculating a basic or reduced rate maintenance
liability under the new arrangements.

Sub-paragraph (2) of new paragraph 5A sets the weekly rate of child support
maintenance for cases that fall within paragraph 5A at the greater of £7 per week and
the amount cal culated in accordance with sub-paragraphs (3) to (5).

Sub-paragraphs (3) to (5) make provision for the calculation of child support
mai ntenance where the non-resident parent is party to aqualifying private child support
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maintenance arrangement. Liability is calculated as though all the children supported
by the non-resident parent, by virtue of a qualifying maintenance arrangement, were
subject to the statutory scheme.

Sub-paragraph (6) makes provision for thetypes of arrangement that will be‘ qualifying
maintenance arrangements’ for the purposes of paragraph 5A.

Paragraphs 6 to 8amend paragraphs 7(2), 8(2) and 9 of Schedule 1 to the 1991 Act,
which alows for areduction to basic or reduced rate where a shared care arrangement
isin place. These changeswill allow regulationsto provide for areduction on the basis
of an agreement between the parents as to shared care. Regulations can aso allow
the Commission to work on the basis of an assumed pattern of shared care with a
corresponding reduction on an interim basis. The intention is to use thiswhere thereis
an agreement to share care, but no agreement asto the pattern or amount of shared care.

Paragraph 9 amends paragraph 10 of Schedule 1 to the Child Support Act 1991 to
provide that, regulations about the manner in which grossweekly income is determined
may provide that gross weekly income may be income from a past period.

This change will mean that where currently weekly income is based on information
currently obtained from the non-resident parent, in the future it can be taken directly
from information supplied by HMRC and based on previous income tax years.

Paragraph 10 increases the maximum amount of weekly income that will be taken into
account for calculating maintenance, from £2,000 to £3,000 per week.

Schedule 5: Maintenance calculations: transfer of casesto new rules

526.

527.

528.

529.

530.

531.

532.

This Schedule provides for arrangements to be made with regard to existing cases
moving onto the new calculation rules. The Commission may require the parties to
choose whether to remain in the statutory scheme under the new calculations rules. If
they do not, then liability stops accruing under the scheme.

Paragraph 1 sets out that the Commission may require CSA clients on both existing
CSA schemes, to choose whether to remain in the statutory scheme.

Paragraph 2 enablesthe Secretary of State, by regulations, to make provision about the
power referred to in paragraph 1. The regulations may include, for example, provision
about timing, stages and in which order cases will be transferred.

Paragraph 3 provides regulation-making powers to the Secretary of State in relation
to how the parties exercise their right to choose whether or not to stay in the statutory
scheme, and how they apply to stay within the statutory scheme.

Paragraph 4 stipulates that where either of the two parents chooses to remain in the
statutory scheme, the case will remain in the statutory scheme, even if the other parent
wishes to opt out.

Paragraph 5 sets out the effect of the Commission requiring the parties to exercise a
choice under paragraph 1. If a calculation (or assessment under the old scheme) isin
force, then maintenance will stop accruing from a date specified in regulations. If there
isan outstanding application for maintenance cal culation or assessment, it may be made
only in respect of the period up to that date.

Paragraph 6 provides regulation-making powersto the Secretary of Statein relation to
a person’s decision not to leave the statutory scheme. These regulations may include
provision about how an application to stay in the statutory scheme is determined, how
the Child Support Act 1991 in relation to a maintenance calculation isto apply to such
an application, and whether any adjustment isrequired to the resulting cal culation. They
may also include provision for treating an existing application as withdrawn where no
mai ntenance cal culation or assessment has been made.
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Paragraph 7 sets out definitions for the purposes of moving of cases to the new
calculation rules.

Schedule 6: Use of information

Powersin relation to use of information

534.

535.

536.

537.

538.

539.

540.

This Schedul e sets out gatewaysfor the supply of information between the Commission
and certain government departments.

Paragraph 1 enables information held in relation to child support functions by the
Commission, or a person providing services to the Commission, to be used by or
disclosed to any person providing services to the Commission for use for the purpose
of functions relating to child support.

Paragraph 2 alowsinformation relating to income tax, contributions, tax credit, child
benefit or the guardian’s allowance, held by HMRC or a person providing a service
to them, to be disclosed to the Commission or any person providing services to the
Commission for use for the purpose of functions relating to child support.

Paragraph 3 concernsinformation held by the Secretary of State, or aperson providing
services to the Secretary of State, which relates to social security, or employment or
training. It enables such information to be disclosed to the Commission or a person
providing services to the Commission, for use for the purpose of functions relating to
child support.

Paragraph 4 concerns information held for purposes relating to social security,
child support or employment training, by the Northern Ireland Department or a
person providing services to them. It enables such information to be disclosed to the
Commission or aperson providing servicesto the Commission, for use for the purpose
of functions relating to child support.

Paragraph 5 concernsinformation held for use for the purpose of functions relating to
child support, by the Commission or a person providing services to it. It enables such
information to be disclosed to the Secretary of State, HMRC or the Northern Ireland
Department or a person providing services to any of them, for purposes of certain
functions.

Paragraph 6 defines the Northern Ireland Department as meaning the Department
for Social Development in Northern Ireland or the Department for Employment and
Learning in Northern Ireland.

Schedule 7: Minor and consequential amendments

541.

542.

543.

This Schedul e contains amendments which are minor or consequential on the measures
inthe Act. In particular the Schedule provides for amendment to the Child Support Act
1991, the Social Security Administration Act 1992, the Social Security Act 1998 and
the Tax Credits Act 2002.

Section 20 of the Child Support Act 1991 is amended to provide for an appeal to the
appeal tribunal against the making of aliability order by the Commission under the new
section 32M. An appeal will lieon limited grounds, that is, that the person has not failed
to pay an amount of child support maintenance or that the amount of the liability order
exceeds the amount owing. In deciding any appeal against the making of a liability
order, the appeal tribunal will not be able to question the maintenance calculation in
relation to which the order is made.

Section 50 of the Child Support Act 1991 isamended so that the offence of unauthorised
disclosure of information covers members and staff of the Commission, employees of
those providing services to the Commission and those employed in employment of a
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kind prescribed in regulations. The latter could include, for example, employment with
acredit reference agency.

Section 108 of the Social Security Administration Act 1992 is amended to include the
definition of a maintenance order. The equivalent definition is currently contained in
section 107 of that Act, but the repeal of this section isprovided for in Schedule 8 to this
Act. Section 121E is aso amended in consequence of the transfer of functions relating
to child support from the Secretary of State to the Commission. Information supplied by
HMRC to the Secretary of Statewill no longer be provided for the purposes of functions
relating to child support. This information will now be provided to the Commission.

Section 3 of the Social Security Act 1998 is amended to remove references to child
support pertaining to the use of information held by the Secretary of State or the
Northern Ireland Department.

Section 81 isamended to removetheresponsibility for the Secretary of Statetoreport on
the standard of decisions made following appeal s regarding child support maintenance.
This responsibility will fall to the Commission.

Schedule 5 to the Tax Credits Act 2002 is amended in consequence of the transfer
of functions relating to child support from the Secretary of State to the Commission.
Information supplied by HMRC to the Secretary of State will no longer be provided
for the purposes of functions relating to child support. This information will now be
provided to the Commission.

Schedule 8: Repeals

548.

This Schedule provides for repeals consequentia on the provisions of the Act.
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