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CRIMINAL JUSTICE AND
IMMIGRATION ACT 2008

EXPLANATORY NOTES

THE ACT
Commentary on Sections
Part 1: Youth rehabilitation orders

Section 1 and Schedule 1: Youth rehabilitation orders

107.  Section 1 and Schedule 1 provide for YROs. This is the new community sentence for
offenders aged under 18. It combines several existing community sentences into one
new generic community sentence. When imposing a Y RO, the court will be able to
choose from a*“menu” of different requirements that the offender must comply with.

108.  Subsection (1) provides that a YRO may impose on the offender one or more of the
following requirements:

e anactivity requirement;

* asupervision reguirement;

o if the offender isaged 16 or 17, an unpaid work requirement;
e aprogramme requirement;

* an attendance centre requirement;

e aprohibited activity requirement;

» acurfew requirement;

* anexclusion requirement;

e aresidence requirement;

» alocal authority residence requirement;

* amenta health treatment requirement;

e adrug treatment requirement;

e adrug testing requirement;

*  anintoxicating substance treatment requirement;
e an education requirement.

109. Subsection (2) provides that a YRO may also impose an electronic monitoring
requirement as described in paragraph 26 of Schedule 1. An electronic monitoring
reguirement must beimposed where a’Y RO imposes a curfew or exclusion requirement
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(paragraph 2of Schedule 1) unlessin the particular circumstances of the case, the court
issatisfied it would be inappropriate to do so or it is not practicable for the reasons set
out in paragraph 26(3) or (6).

Subsections (3) and (4) andparagraphs 3 and 4 of Schedule 1 provide for a Y RO with
intensive supervision and surveillance and a'Y RO with fostering.

Subsection (4) provides that a court may not impose a'Y RO with intensive supervision
and surveillance or a YRO with fostering unless the offence is punishable with
imprisonment and the court is satisfied that the offence (on its own or with others) is
so serious that, but for the availability of these orders, a custodial sentence would be
appropriate (or where the offender is under 12, would be appropriate if the offender
had been 12). For offenders under the age of 15, the court must be satisfied that they
are persistent offenders.

Paragraph 3 of Schedule 1 providesthat if the conditionsin subsection (4) are met the
order may impose an “extended activity requirement” (for anumber of days between 90
and 180). An order containing such arequirement is“aY RO with intensive supervision
and surveillance’. Such an order must also impose a supervision requirement, a
curfew requirement and an electronic monitoring requirement (unless inappropriate or
impracticable) and may also impose other requirements.

Paragraph 4 of Schedule 1 sets out additional conditions to those in subsection (4) of
section 1 which must be met before a court can impose a YRO with fostering. The
court has to be satisfied that the behaviour which constituted the offence was due to
a significant extent to the circumstances in which the offender was living and that the
imposition of such arequirement would assist in the offender’ srehabilitation. The court
must also consult the local authority and (where practicable) the parents or guardians
of the offender prior to imposing this requirement. A YRO with fostering must aso
impose a supervision requirement. The offender must be given the opportunity of legal
representation (paragraph 19).

Subsection (6) of section 1 applies the restrictions which apply to other community
sentences under sections 148 and 150 of the 2003 Act to the YRO. The effect is that
a YRO must not be imposed on an offender unless the court considers the offence or
offences serious enough to warrant it; that the requirements forming part of the YRO
must be the most suitable for the offender and the restrictions on liberty imposed by the
order must be commensurate with the seriousness of the offence. A YRO will not be
available in a case where the penalty is fixed by law, such as murder, or where there
isamandatory custodia sentence.

Paragraph 5 of Schedule 1 provides that a YRO with intensive supervision and
surveillance may not impose afostering requirement. Paragraph 5 also provides that if
the offender failsto comply with a pre-sentence drug testing order the court may impose
a'YRO with intensive supervision and surveillance. There isalready existing provision
in section 152(3)(b) of the 2003 Act which providesthat if ajuvenile or adult offender
failsto comply with a pre-sentence drug testing order under section 161(2) of that Act,
the court may pass a custodial sentence.

Part 2 of Schedule 1 makes detailed provision about the requirements which may be
imposed in a YRO. They are largely self explanatory and not all details are repeated
here. Paragraphs6 to 8 deal with the activity requirement. An offender may berequired
to participate in specified activities including residential exercises. Other than where
intensive supervision and surveillance is imposed, an activity requirement cannot be
for more than atotal of 90 days.

Paragraph 8(3) providesthat the court may not include an activity requirement unlessit
has consulted a member of the youth offending team, or an officer of alocal probation
board or an officer of a provider of probation services and it is satisfied that it is
feasible to secure compliance with the requirement. Paragraph 8(4) states that an
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activity requirement, which requires co-operation with anybody other than the offender
and the responsible officer (defined in section 6 below) may only be included with that
other person’s consent.

Paragraph 9 of Schedule 1 provides for a supervision requirement and reflects, with
modifications, paragraph 2 of Schedule 6 to the Powersof Criminal Courts (Sentencing)
Act 2000 (the 2000 Act). The offender may be required to attend appoi ntments arranged
by the responsible officer.

Paragraph 10 of Schedule 1 provides for an unpaid work requirement and is modelled
on section 199 of the 2003 Act. An unpaid work regquirement may be for between 40
and 240 hours and could include, for example, graffiti cleaning, community artwork or
work to repair or improve community facilities. Unpaid work is currently available, for
16 and 17 year olds, as part of the community punishment order.

Paragraph 11 of Schedule 1 provides for a programme requirement. A programme
requirement is a new requirement for juveniles and is designed to allow juvenile
offenders to engage in programmes that will address their offending behaviour, teach
life skills or other positiveinterventions. It is modelled on section 202 of the 2003 Act.
Paragraph 11(1) definesa* programme requirement” asarequirement that the offender
participates in a specified systematic set of activities, which may include a residential
programme.

Paragraph 12 provides for an attendance centre requirement which enables the court
to require an offender to attend an attendance centre for up to 12 hours for an offender
aged under 14, and for between 12 and 24 hours for an offender aged 14 or 15 and for
between 12 and 36 hours for an offender aged 16 or over.

Paragraph 13 provides for a prohibited activity requirement. It is modelled on
section 203 of the 2003 Act. It allows the court to require an offender to refrain from
participating in certain activities at specified times. Paragraph 13(3) makesit clear that
the court can make a prohibited activity reguirement which prohibits a defendant from
possessing, using or carrying afirearm.

Paragraph 14 provides for a curfew requirement. This paragraph re-enacts, with some
modification, section 37 of the 2000 Act. A curfew requirement may require the
offender to remain at a place specified by the court for between two hours and twelve
hours in any given day. The order might, for example, require the offender to stay at
home during the evening and night hours. Paragraph 14(3) limits the curfew period to
amaximum of six months. Under paragraph 14(4) the court must obtain and consider
information about the place specified in the order and the attitude of persons likely to
be affected by the presence of the offender.

Paragraph 15 of Schedule 1 providesfor an exclusion requirement. This paragraph re-
enacts, with modification, section 40A of the 2000 Act. An exclusion requirement may
prohibit the offender from entering aplace or areafor up to 3 months. Paragraph 15(3)
makes it clear that the order may stipulate that the prohibition may operate only for
certain periods of time and may specify different places for different periods.

Paragraph 16 of Schedule 1 provides for a residence requirement. A residence
requirement may require that an offender live with a specified individual (who must
consent to the requirement by virtue of paragraph 16(2)) or, if the offender is 16
or over, at a specified place and is modelled on current powers available as part of
the supervision order. Under paragraph 16(6), before making a residence requirement
specifying a place, the court must consider the home surroundings of the offender.
Paragraph 16(7) provides that the court must only specify a hostel or other institution
as aplace of residence on the recommendation of amember of ayouth offending team,
an officer of alocal probation board, an officer of a provider of probation services, or
alocal authority social worker.
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Paragraph 17 of Schedule 1 provides for a local authority residence requirement and
is modelled on paragraph 5 of Schedule 6 to the 2000 Act. The order may require
the offender to live in accommodation provided by or on behalf of a specified local
authority for up to 6 months and may also stipulate that the offender may not live with
a specified person. The court may not impose a local authority residence requirement
unless it is satisfied that the behaviour leading to the offence was due to a significant
extent to the offender’ s living circumstances and that the requirement will assist in his
rehabilitation. The court must consult the offender’ s parent or guardian (if practicable)
and the local authority which isto receive the offender.

Paragraph 18 of Schedule 1 provides for a fostering requirement and is modelled
on current powers that are available as part of supervision order in paragraph 5A of
Schedule 6 to the 2000 Act. An offender may be required to live with alocal authority
foster parent for a specified period, generally subject to a maximum of 12 months.
Paragraph 18(6) makesit clear that this paragraph does not affect the power of alocal
authority to place an offender subject to alocal authority residence requirement with
alocal authority foster parent.

Paragraph 19 of Schedule 1 makes it a precondition for imposing a local authority
residence requirement or fostering requirement that the offender has had the opportunity
to be legally represented

Paragraphs 20 and 21 of Schedule 1 providefor amental health treatment requirement.
Mental health treatment is currently available as part of the supervision order and is
provided for in paragraph 6 of schedule 6 to the 2000 Act. The court may direct the
offender to submit to mental health treatment under the treatment of aregistered medical
practitioner or chartered psychologist (or both). Treatment may be provided inahospital
or care home (but not a hospital where high security psychiatric services are provided),
or as a hon-resident patient. Under paragraph 20(3), before including a mental health
treatment requirement, the court must be satisfied that the offender’s mental condition
requires treatment and is treatable, but is not such that it warrants making a hospital or
guardianship order under the Mental Health Act 1983. The offender must be willing to
comply with treatment.

Paragraph 21 of Schedule 1 deals with mental health treatment at a place other than
that specified in the order. Paragraph 21(1) allowsthe medical practitioner or chartered
psychologist to vary the arrangements in a mental health treatment. Paragraph 21(2)
makes clear that the offender must have expressed a willingness to comply with the
varied arrangements.

Paragraph 22 of Schedule 1 provides for adrug treatment requirement and paragraph
23 for adrug testing requirement. These are modelled upon those available to juveniles
of all ages subject to an action plan order and supervision order in section 70 of and
Schedule 6 to the 2000 Act. The offender may be required to undergo drug treatment
by or under the direction of a specified person with the necessary qualifications or
experience. The court must be satisfied that the offender is dependent on or has a
propensity to misuse any drug and requires and may be susceptible to treatment. The
treatment can be residential or non-residential, but the type of treatment cannot be
specified. The offender must be willing to comply with the requirement.

Paragraph 23(1) of Schedule 1 provides for a drug testing requirement which may
require the offender to provide samples in accordance with instructions given by his
responsible officer for drug testing purposes. A drug testing requirement may only be
imposed with a drug treatment requirement and only for an offender who iswilling to
comply with that requirement.

Paragraph 24 of Schedule 1 provides for an intoxicating substance treatment
requirement. Thisisanew requirement and is designed to enable treatment for alcohol
and other intoxicating substances. The offender may be required to undergo treatment
by or under the direction of a specified person with the necessary qualifications or
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experience. The court must be satisfied that the offender is dependent on or has a
propensity to misuse intoxicating substances. The treatment can be residential or non-
residential, but otherwise the nature of the treatment cannot be specified. Paragraph
24(5) defines intoxicating substance as alcohol or any other substance (cother than a
drug) which is capable of being used for the purpose of causing intoxication. The
offender must be willing to comply with the requirement.

Paragraph 25 of Schedule 1 provides for an education requirement. An education
requirement is currently available as part of a supervision order and action plan order
under section 63 (read with paragraph 7 of Schedule 6) and section 70(1)(€) respectively
of the 2000 Act. The order may require the offender to comply with approved education
arrangementsi.e. made by the offender’ s parent or guardian and approved by the local
authority. The court must be satisfied that suitable arrangements exist for the offender’s
appropriate full-time education needs and that such a requirement is necessary for the
offender’ s future good conduct or prevention of further offending.

Paragraph 26 of Schedule 1 provides for the electronic monitoring requirement.
Electronic monitoring is currently available as a requirement of youth community
orders under section 36B of the 2000 Act. Paragraph 26(3) provides that where it is
proposed to include an electronic monitoring requirement as part of a YRO, this may
only be donewith the consent of any person (other than the offender) whose compliance
would be required. For example this person might be the offender’ s parent or guardian.
Paragraph 26(4) provides that this requirement must include provision for making a
person responsible for monitoring and paragraph 26(5) provides that the person must
be of a description specified in an order made by the Secretary of State (such an order
is not subject to any parliamentary procedure).

Under paragraph 27 the Secretary of State may by order amend the maximum number
of hours which may be specified in an unpaid work or curfew requirement. The
Secretary of State may also by order amend the time periods specified in relation to the
curfew reguirement, exclusion requirement, local authority residence requirement and
fostering requirement. An order made under this paragraph is subject to the affirmative
resolution procedure.

Part 3 of the Schedule makes further provision for the procedure for making Y ROs.
Under paragraph 28prior to imposing a YRO, the court must obtain and consider
information about the offender’s family circumstances and the likely effect of such an
order on those circumstances.

Paragraph 29 of Schedule 1 requires a court to consider whether requirements are
incompatible with each other. As far as practicable, the court must ensure that any
requirement imposed is such as to avoid any conflict with the offender’s religious
beliefs and any interference with the times at which the offender works or attends
school. The offender’s responsible officer must also take steps to ensure that any
instructions or directions given avoid any such conflict. Under paragraph 29(4) the
Secretary of State has the power to add further restrictions by order (subject to the
negative resolution procedure).

Paragraph 30 of Schedule 1 providesfor the operative date of YROs. WhereaYRO is
imposed on an offender who is already serving a detention and training order, the court
may order that the YRO will commence either with the commencement of the period
of supervision of the detention and training order, or on the expiry of the detention or
training order or on the day after the order is made. In all other cases the YRO will
commence the day after the day on which the order was made. A court may not make
aYRO if the offender is already serving asimilar order or areparation order unlessthe
existing order is revoked.

Paragraph 31 of Schedule 1 makes provision for concurrent and consecutive orders.
Where the court is dealing with an offender for two or more offences, it may impose
more than one YRO but it may not impose YROs of different kinds (for example,
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it may not impose a YRO with intensive supervision and surveillance and any other
YRO). If the court imposes more than one YRO with intensive supervision and
surveillance or with fostering, under paragraph 31(3) they must begin at the sametime.
Under paragraph 31(4) the court must direct whether similar requirements in different
orders are to be served concurrently or consecutively. Where they are to be served
consecutively, the aggregate of the periods imposed for requirements of a particular
kind must not exceed the maximum period for asingle such requirement (see paragraph
31(6)). Under paragraph 31(5) two or more fostering requirements cannot be served
consecutively.

Part 4 of Schedule 1 makes further general provision for where the court makesa Y RO.
Paragraph 32 provides that the order must specify a date not more than 3 years after it
is made by which the requirements must have been complied with. The order may also
specify different dates for two or more requirements within the order. In relation to a
Y RO with intensive supervision and surveillance, the specified date must not be earlier
than 6 months after the order takes effect.

Paragraph 34 of Schedule 1 makes provision for copies of ordersto be provided by the
court to the offender and to other relevant persons depending on the circumstances. The
court has to provide copies of the order it makes to certain people who are relevant to
the carrying out of the order: to the offender, if the offender isunder 14, to his parent or
guardian (or, if the offender isin local authority care or accommaodation, that authority),
and to the youth offending team member, an officer of alocal probation board assigned
to the court or an officer of aprovider of probation services. Under paragraph 34(3) if
the order is made by any Crown Court or amagistrates’ court outside the areain which
the offender will be carrying out the order, the court must send a copy of the order,
and any other documents and information relating to the case that the sentencing court
thinks the second court would find of assistance, to the magistrates court and provide
acopy of the order to the local probation board in that area or a provider of probation
services operating in that area.

Paragraph 35 of Schedule 1 enables the Secretary of State by order (subject to the
affirmative resolution procedure) to make provision alowing or requiring Y ROs to be
reviewed by the courts. It isintended that the decision to extend reviewsto Y ROswould
be based on consultation with the courts. An order under this paragraph may repeal or
amend any provision of this Part 1 of the Act or Chapter 1 of Part 12 of the 2003 Act
dealing with the general provisions about sentencing.


http://www.legislation.gov.uk/id/ukpga/2008/4/part/4
http://www.legislation.gov.uk/id/ukpga/2008/4/paragraph/32
http://www.legislation.gov.uk/id/ukpga/2008/4/paragraph/34
http://www.legislation.gov.uk/id/ukpga/2008/4/schedule/2/paragraph/35

