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EMPLOYMENT ACT 2008

EXPLANATORY NOTES

COMMENTARY ON SECTIONS

Employment agencies

Section 16: Enforcement powers

86. Section 16 strengthens the powers of inspection for inspectors appointed under section 9
of EAA 1973.

87. Subsection (2) extends the powers of inspection available under section 9(1)(b) to
enable an inspector of the Employment Agency Standards Inspectorate specifically to
request financial records and documents that are held on the inspected premises which
he may reasonably require to inspect to ensure compliance with EAA 1973. This is in
addition to the power already contained in EAA 1973 permitting an inspector to inspect
any records or documents kept as required by EAA 1973 or the Conduct of Employment
Agencies and Employment Businesses Regulations 2003, as amended.

88. Subsection (4) substitutes a new power. Currently under section 9(1A) of EAA 1973
an inspector may require any person on the inspected premises to inform him where a
record, document or information is kept and to make arrangements, where reasonably
practicable, for that record, document or information to be inspected or furnished to
the inspector at the premises. This power is replaced by a new power enabling an
inspector by notice in writing to require the person carrying on the employment agency
or employment business to furnish him with a record, document or information at such
time and place as the inspector may specify.

89. The effect of this amendment is to place the requirement to furnish the required
record, document or information on the person carrying on the employment agency or
employment business rather than on the person present on the premises at the time of the
inspection (who may not have access to the record or document or sufficient knowledge
to supply the information). Enabling the inspector to specify the place at which the
person carrying on the business must furnish the record, document or information will
mean that the inspector will not need to revisit the inspected premises but can inspect
the record, document or information at a convenient place of his choice.

90. Subsection (5) inserts two new powers into section 9 of EAA 1973 by inserting new
subsections (1AA), (1AB) and (1AC). Where a person carrying on an employment
agency or employment business fails to furnish the inspector with a record, document or
information specified in a written notice, and where the inspector has reasonable cause
to believe that the record, document or information is kept by a person concerned with,
or formerly concerned with, the carrying on of the employment agency or employment
business an inspector may by notice in writing require that person to furnish the record,
document or information at such time and place as he may specify.

91. Additionally, where the record, document or information is kept by a bank (as defined
by the Financial Services and Markets Act 2000) an inspector may by notice in writing
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require the bank to furnish the record, document or information at such time and place
as he may specify.

92. Subsection (6) taken together with subsection (3) replaces the power to take copies of
records and documents inspected pursuant to EAA 1973 with a power to take copies of
records and documents inspected pursuant to EAA 1973 and copies of financial records
and financial documents inspected in order to ascertain whether the provisions of EAA
1973 have been complied with. This wider power reflects the wider range of records
and documents that an inspector may inspect. Under this wider power an inspector may
remove any record or document from the premises where it is inspected in order to
take a copy of it but it must be returned as soon as is reasonably practical. This will
enable an inspector to take away a record or document for the purpose of taking a copy
before returning it rather than, as is currently the case, relying on copying facilities at
the business premises.

93. Subsection (8) creates the offence of obstructing an inspector in the exercise of his
powers under section 9 or of contravening a requirement under section 9. A person
guilty of the offence is liable on summary conviction to a fine not exceeding level 3 on
the standard scale. This subsection amends section 9(3) and extends the offence to the
new powers granted by section 16.
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