
Status: Point in time view as at 13/01/2009. This version of this cross
heading contains provisions that are not valid for this point in time.

Changes to legislation: There are currently no known outstanding effects for the Employment
Act 2008, Cross Heading: National minimum wage etc. (See end of Document for details)

Employment Act 2008
2008 CHAPTER 24

National minimum wage etc

VALID FROM 06/04/2009

8 Arrears payable in cases of non-compliance

(1) In the National Minimum Wage Act 1998 (c. 39), section 17 (which makes provision
for the additional remuneration to which a worker is entitled in cases of non-
compliance) is amended as specified in subsections (2) to (5).

(2) In subsection (1), after “shall” there is inserted “ at any time (“the time of
determination”) ”.

(3) In that subsection, for “the amount described in subsection (2) below” there is
substituted “whichever is the higher of—

(a) the amount described in subsection (2) below, and
(b) the amount described in subsection (4) below.”

(4) In subsection (2), for “That amount” there is substituted “ The amount referred to
in subsection (1)(a) above ”.

(5) After subsection (3) there is inserted—

“(4) The amount referred to in subsection (1)(b) above is the amount determined
by the formula—
           

where—
A is the amount described in subsection (2) above,
R1 is the rate of national minimum wage which was payable in respect of
the worker during the pay reference period, and
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R2 is the rate of national minimum wage which would have been payable
in respect of the worker during that period had the rate payable in respect
of him during that period been determined by reference to regulations under
section 1 and 3 above in force at the time of determination.

(5) Subsection (1) above ceases to apply to a worker in relation to any pay
reference period when he is at any time paid the additional remuneration for
that period to which he is at that time entitled under that subsection.

(6) Where any additional remuneration is paid to the worker under this section in
relation to the pay reference period but subsection (1) above has not ceased
to apply in relation to him, the amounts described in subsections (2) and (4)
above shall be regarded as reduced by the amount of that remuneration.”

(6) In the Agricultural Wages Act 1948 (c. 47), in section 3A(3A) (application of
section 17 of the National Minimum Wage Act 1998 for the purposes of agricultural
wages legislation in England and Wales)—

(a) in paragraph (a), in the substituted subsection (2)—
(i) for “That amount” there is substituted “ The amount referred to in

subsection (1)(a) above ”;
(ii) for “under this Act” there is substituted “ under the Agricultural

Wages Act 1948 ”;
(b) after paragraph (b) there is inserted—

“(c) for subsection (4) there shall be substituted—

“(4) The amount referred to in subsection (1)(b) above
is the amount determined by the formula—
                   

where—
A is the amount described in subsection (2) above,
R1 is the minimum rate applicable under the
Agricultural Wages Act 1948 in respect of the
worker during the pay reference period, and
R2 is the minimum rate which would have been
applicable under that Act in respect of the worker
during the pay reference period had the minimum
rate applicable under that Act in respect of the
worker during that period been determined by
reference to any order under section 3(1)(a) of that
Act in force at the time of determination.””

(7) Nothing in subsections (2) to (5) affects section 17 of the National Minimum Wage
Act 1998 (c. 39) as it has effect for the purposes of—

(a) the Agricultural Wages (Scotland) Act 1949 (c. 30), or
(b) the Agricultural Wages (Regulation) (Northern Ireland) Order 1977 (SI

1977/2151) (N.I.22).

(8) The amendments made by this section apply in relation to a pay reference period
(within the meaning of the National Minimum Wage Act 1998) ending before, as
well as after, this section comes into force.



Employment Act 2008 (c. 24)
Document Generated: 2024-01-15

3

Status: Point in time view as at 13/01/2009. This version of this cross
heading contains provisions that are not valid for this point in time.

Changes to legislation: There are currently no known outstanding effects for the Employment
Act 2008, Cross Heading: National minimum wage etc. (See end of Document for details)

VALID FROM 06/04/2009

9 Notices of underpayment

(1) In the National Minimum Wage Act 1998, for sections 19 to 22F there is
substituted—

“19 Notices of underpayment: arrears

(1) Subsection (2) below applies where an officer acting for the purposes of this
Act is of the opinion that, on any day (“the relevant day”), a sum was due
under section 17 above for any one or more pay reference periods ending
before the relevant day to a worker who at any time qualified for the national
minimum wage.

(2) Where this subsection applies, the officer may, subject to this section, serve a
notice requiring the employer to pay to the worker, within the 28-day period,
the sum due to the worker under section 17 above for any one or more of the
pay reference periods referred to in subsection (1) above.

(3) In this Act, “notice of underpayment” means a notice under this section.

(4) A notice of underpayment must specify, for each worker to whom it relates—
(a) the relevant day in relation to that worker;
(b) the pay reference period or periods in respect of which the employer

is required to pay a sum to the worker as specified in subsection (2)
above;

(c) the amount described in section 17(2) above in relation to the worker
in respect of each such period;

(d) the amount described in section 17(4) above in relation to the worker
in respect of each of such period;

(e) the sum due under section 17 above to the worker for each such
period.

(5) Where a notice of underpayment relates to more than one worker, the notice
may identify the workers by name or by description.

(6) The reference in subsection (1) above to a pay reference period includes
(subject to subsection (7) below) a pay reference period ending before the
coming into force of this section.

(7) A notice of underpayment may not relate to a pay reference period ending
more than six years before the date of service of the notice.

(8) In this section and sections 19A to 19C below “the 28-day period” means
the period of 28 days beginning with the date of service of the notice of
underpayment.

19A Notices of underpayment: financial penalty

(1) A notice of underpayment must, subject to this section, require the employer
to pay a financial penalty specified in the notice to the Secretary of State
within the 28-day period.



4 Employment Act 2008 (c. 24)
Document Generated: 2024-01-15

Status: Point in time view as at 13/01/2009. This version of this cross
heading contains provisions that are not valid for this point in time.

Changes to legislation: There are currently no known outstanding effects for the Employment
Act 2008, Cross Heading: National minimum wage etc. (See end of Document for details)

(2) The Secretary of State may by directions specify circumstances in which a
notice of underpayment is not to impose a requirement to pay a financial
penalty.

(3) Directions under subsection (2) may be amended or revoked by further such
directions.

(4) The amount of any financial penalty is, subject as follows, to be 50% of the
total of the amounts referred to in subsection (5) below.

(5) Those amounts are the amounts specified under section 19(4)(c) above for
all workers to whom the notice relates in respect of pay reference periods
specified under section 19(4)(b) above which commence after the coming
into force of this section.

(6) If a financial penalty as calculated under subsection (4) above would be less
than £100, the financial penalty specified in the notice shall be that amount.

(7) If a financial penalty as calculated under subsection (4) above would be more
than £5000, the financial penalty specified in the notice shall be that amount.

(8) The Secretary of State may by regulations—
(a) amend subsection (4) above so as to substitute a different percentage

for the percentage at any time specified there;
(b) amend subsection (6) or (7) above so as to substitute a different

amount for the amount at any time specified there.

(9) A notice of underpayment must, in addition to specifying the amount of any
financial penalty, state how that amount was calculated.

(10) In a case where a notice of underpayment imposes a requirement to pay a
financial penalty, if the employer on whom the notice is served, within the
period of 14 days beginning with the day on which the notice was served—

(a) pays the amount required under section 19(2) above, and
(b) pays at least half the financial penalty,

he shall be regarded as having paid the financial penalty.

(11) A financial penalty paid to the Secretary of State pursuant to this section
shall be paid by the Secretary of State into the Consolidated Fund.

19B Suspension of financial penalty

(1) This section applies in any case where it appears to the officer serving a
notice of underpayment which imposes a requirement to pay a financial
penalty that—

(a) relevant proceedings have been instituted; or
(b) relevant proceedings may be instituted.

(2) In this section “relevant proceedings” means proceedings against the
employer for an offence under section 31(1) below in relation to a failure
to remunerate any worker to whom the notice relates for any pay reference
period specified under section 19(4)(b) above in relation to that worker.
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(3) The notice of underpayment may contain provision suspending the
requirement to pay the financial penalty payable under the notice until a
notice terminating the suspension is served on the employer.

(4) An officer acting for the purposes of this Act may serve on the employer a
notice terminating the suspension (“a penalty activation notice”) if it appears
to the officer—

(a) in a case referred to in subsection (1)(a) above, that relevant
proceedings have concluded without the employer having been
convicted of an offence under section 31(1) below, or

(b) in a case referred to in subsection (1)(b) above—
(i) that relevant proceedings will not be instituted; or

(ii) that relevant proceedings have been concluded without
the employer having been convicted of an offence under
section 31(1) below.

(5) Where a penalty activation notice is served, the requirement to pay the
financial penalty has effect as if the notice of underpayment had been served
on the day on which the penalty activation notice was served.

(6) An officer acting for the purposes of this Act must serve on the employer a
notice withdrawing the requirement to pay the financial penalty if it appears
to the officer that, pursuant to relevant proceedings, the employer has been
convicted of an offence under section 31(1) below.

19C Notices of underpayment: appeals

(1) A person on whom a notice of underpayment is served may in accordance
with this section appeal against any one or more of the following—

(a) the decision to serve the notice;
(b) any requirement imposed by the notice to pay a sum to a worker;
(c) any requirement imposed by the notice to pay a financial penalty.

(2) An appeal under this section lies to an employment tribunal.

(3) An appeal under this section must be made before the end of the 28-day
period.

(4) An appeal under subsection (1)(a) above must be made on the ground that
no sum was due under section 17 above to any worker to whom the notice
relates on the day specified under section 19(4)(a) above in relation to him in
respect of any pay reference period specified under section 19(4)(b) above
in relation to him.

(5) An appeal under subsection (1)(b) above in relation to a worker must be
made on either or both of the following grounds—

(a) that, on the day specified under section 19(4)(a) above in relation to
the worker, no sum was due to the worker under section 17 above
in respect of any pay reference period specified under section 19(4)
(b) above in relation to him;

(b) that the amount specified in the notice as the sum due to the worker
is incorrect.
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(6) An appeal under subsection (1)(c) above must be made on either or both of
the following grounds—

(a) that the notice was served in circumstances specified in a direction
under section 19A(2) above, or

(b) that the amount of the financial penalty specified in the notice
of underpayment has been incorrectly calculated (whether because
the notice is incorrect in some of the particulars which affect that
calculation or for some other reason).

(7) Where the employment tribunal allows an appeal under subsection (1)(a)
above, it must rescind the notice.

(8) Where, in a case where subsection (7) above does not apply, the employment
tribunal allows an appeal under subsection (1)(b) or (c) above—

(a) the employment tribunal must rectify the notice, and
(b) the notice of underpayment shall have effect as rectified from the

date of the employment tribunal's determination.

19D Non-compliance with notice of underpayment: recovery of arrears

(1) If a requirement to pay a sum to a worker contained in a notice of
underpayment is not complied with in whole or in part, an officer acting
for the purposes of this Act may, on behalf of any worker to whom the
requirement relates—

(a) present a complaint under section 23(1)(a) of the Employment
Rights Act 1996 (deductions from worker's wages in contravention
of section 13 of that Act) to an employment tribunal in respect of
any sums due to the worker by virtue of section 17 above; or

(b) in relation to Northern Ireland, present a complaint under Article
55(1)(a) of the Employment Rights (Northern Ireland) Order 1996
(deductions from worker's wages in contravention of Article 45 of
that Order) to an industrial tribunal in respect of any sums due to the
worker by virtue of section 17 above; or

(c) commence other civil proceedings for the recovery, on a claim in
contract, of any sums due to the worker by virtue of section 17
above.

(2) The powers conferred by subsection (1) above for the recovery of sums due
from an employer to a worker shall not be in derogation of any right which
the worker may have to recover such sums by civil proceedings.

19E Non-compliance with notice of underpayment: recovery of penalty

A financial penalty payable under a notice of underpayment—
(a) in England and Wales, is recoverable, if a county court so orders,

under section 85 of the County Courts Act 1984 or otherwise as if
it were payable under an order of that court;

(b) in Scotland, may be enforced in the same manner as an extract
registered decree arbitral bearing a warrant for execution issued by
the sheriff court of any sheriffdom in Scotland;
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(c) in Northern Ireland, is recoverable, if the county court so orders, as
if it were payable under an order of that court.

19F Withdrawal of notice of underpayment

(1) Where a notice of underpayment has been served (and not already withdrawn
or rescinded) and it appears to an officer acting for the purposes of this Act
that the notice incorrectly includes or omits any requirement or is incorrect
in any particular, the officer may withdraw it by serving notice of the
withdrawal on the employer.

(2) Where a notice of underpayment is withdrawn and no replacement notice of
underpayment is served in accordance with section 19G below—

(a) any sum paid by or recovered from the employer by way of financial
penalty payable under the notice must be repaid to him with interest
at the appropriate rate running from the date when the sum was paid
or recovered;

(b) any appeal against the notice must be dismissed;
(c) after the withdrawal no complaint may be presented or other civil

proceedings commenced by virtue of section 19D above in reliance
on any non-compliance with the notice before it was withdrawn;

(d) any complaint or proceedings so commenced before the withdrawal
may be proceeded with despite the withdrawal.

(3) In a case where subsection (2) above applies, the notice of withdrawal must
indicate the effect of that subsection (but a failure to do so does not make
the withdrawal ineffective).

(4) In subsection (2)(a) above, “the appropriate rate” means the rate that, on
the date the sum was paid or recovered, was specified in section 17 of the
Judgments Act 1838.

19G Replacement notice of underpayment

(1) Where an officer acting for the purposes of this Act serves a notice of
withdrawal under section 19F above and is of the opinion referred to in
section 19(1) above in relation to any worker specified in the notice which
is being withdrawn (“the original notice”), he may at the same time serve
another notice under section 19 above (“the replacement notice”).

(2) The replacement notice may not relate to any worker to whom the original
notice did not relate.

(3) If the replacement notice contravenes subsection (2) above, that fact shall be
an additional ground of appeal for the purposes of section 19C above.

(4) The replacement notice may relate to a pay reference period ending after the
date of service of the original notice.

(5) Section 19(7) above applies in relation to the replacement notice as if the
reference to six years before the date of service of the notice were a reference
to six years before the date of service of the original notice.

(6) The replacement notice must—
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(a) indicate the differences between it and the original notice that it is
reasonable for the officer to consider are material; and

(b) indicate the effect of section 19H below.

(7) Failure to comply with subsection (6) above does not make the replacement
notice ineffective.

(8) Where a replacement notice is withdrawn under section 19F above, no
further replacement notice may be served under subsection (1) above
pursuant to the withdrawal.

(9) Nothing in this section affects any power that arises apart from this section
to serve a notice of underpayment in relation to any worker.

19H Effect of replacement notice of underpayment

(1) This section applies where a notice of underpayment is withdrawn under
section 19F above and a replacement notice is served in accordance with
section 19G above.

(2) If an appeal has been made under section 19C above against the original
notice and the appeal has not been withdrawn or finally determined before
the time when that notice is withdrawn—

(a) that appeal (“the earlier appeal”) shall have effect after that time as
if it were against the replacement notice; and

(b) the employer may exercise his right of appeal under section 19C
above against the replacement notice only if he withdraws the earlier
appeal.

(3) After the withdrawal no complaint may be presented or other civil
proceedings commenced by virtue of section 19D above in reliance on any
non-compliance with the notice before it was withdrawn; but any complaint
or proceedings so commenced before the withdrawal may be proceeded with
despite the withdrawal.

(4) If a sum was paid by or recovered from the employer by way of financial
penalty under the original notice—

(a) an amount equal to that sum (or, if more than one, the total of
those sums) shall be treated as having been paid in respect of the
replacement notice; and

(b) any amount by which that sum (or total) exceeds the amount payable
under the replacement notice must be repaid to the employer with
interest at the appropriate rate running from the date when the sum
(or, if more than one, the first of them) was paid or recovered.

(5) In subsection (4)(b) above “the appropriate rate” means the rate that, on
the date mentioned in that provision, was specified in section 17 of the
Judgments Act 1838.”

(2) In any period after the coming into force of subsection (1) above and before the
coming into force of section 62 of the Tribunals, Courts and Enforcement Act
2007 (c. 15), section 19E(a) of the National Minimum Wage Act 1998 (c. 39), as
substituted by subsection (1) above, shall have effect as if for “under section 85 of
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the County Courts Act 1984” there were substituted “ by execution issued from the
county court ”.

(3) In the National Minimum Wage Act 1998, in section 51 (regulations and orders), in
subsections (6) and (7)(a), the words “21 or” are repealed.

(4) In the Employment Tribunals Act 1996 (c. 17), in section 4 (composition of
employment tribunal), in subsection (3)(cd), for “section 19 or 22” there is
substituted “ section 19C ”.

(5) In the Commissioners for Revenue and Customs Act 2005 (c. 11), in section 44
(payment into Consolidated Fund), subsection (2)(f) is repealed.

(6) In the Agricultural Wages Act 1948 (c. 47), in section 3A(2)(c) (enforcement of
agricultural legislation in England and Wales), for “22F” there is substituted “ 19H ”.

(7) Nothing in this section (or Part 2 of the Schedule) affects any provision of the
National Minimum Wage Act 1998 as that provision has effect for the purposes of—

(a) the Agricultural Wages (Scotland) Act 1949 (c. 30), or
(b) the Agricultural Wages (Regulation) (Northern Ireland) Order 1977 (SI

1977/2151) (N.I.22).

10 Powers of officers to take copies of records

(1) In the National Minimum Wage Act 1998, section 14 (powers of officers) is amended
as specified in subsections (2) and (3).

(2) In subsection (1)(a), the words “any material part of” are repealed.

(3) After subsection (3) there is inserted—

“(3A) The power of an officer to copy records under subsection (1)(a) includes a
power to remove such records from the place where they are produced to him
in order to copy them; but such records must be returned as soon as reasonably
practicable to the relevant person by whom they are produced.”

(4) Nothing in this section (or Part 3 of the Schedule) affects section 14 of the National
Minimum Wage Act 1998 as it has effect for the purposes of—

(a) the Agricultural Wages (Scotland) Act 1949, or
(b) the Agricultural Wages (Regulation) (Northern Ireland) Order 1977 (SI

1977/2151) (N.I.22).

VALID FROM 06/04/2009

11 Offences: mode of trial and penalties

(1) In the National Minimum Wage Act 1998, in section 31 (offences), in subsection (9),
for the words from “on summary conviction” to the end there is substituted—

“(a) on conviction on indictment, to a fine, or
(b) on summary conviction, to a fine not exceeding the statutory

maximum”.
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(2) In that Act, in section 33 (proceedings for offences), subsections (2) to (5) are
repealed.

(3) Nothing in this section (or Part 4 of the Schedule) affects section 31 or 33 of the
National Minimum Wage Act 1998 (c. 39) as it has effect for the purposes of—

(a) the Agricultural Wages (Scotland) Act 1949 (c. 30), or
(b) the Agricultural Wages (Regulation) (Northern Ireland) Order 1977 (SI

1977/2151) (N.I.22).

VALID FROM 06/04/2009

12 Powers to investigate criminal offences

(1) In the Finance Act 2007 (c. 11), in section 84 (criminal investigations: powers of
Revenue and Customs), in subsection (3), for “13 to” there is substituted “ 14, ”.

(2) In the Criminal Law (Consolidation) (Scotland) Act 1995 (c. 39), in section 23A
(investigation of offences by Revenue and Customs), in subsection (2)(b), for “13
to” there is substituted “ 14, ”.

13 Cadet Force Adult Volunteers

In the National Minimum Wage Act 1998, after section 37 there is inserted—

“37A Cadet Force Adult Volunteers

(1) A person (not being a person to whom section 37(1) above applies) who—
(a) is a member of any of the forces specified in subsection (2) below, and
(b) assists the activities of those forces otherwise than in the course of

Crown employment,
does not qualify for the national minimum wage in respect of anything done by
him in so assisting those activities.

(2) The forces referred to in subsection (1) above are—
(a) the Combined Cadet Force;
(b) the Sea Cadet Corps;
(c) the Army Cadet Force;
(d) the Air Training Corps.”

14 Voluntary workers

In the National Minimum Wage Act 1998, in section 44 (voluntary workers), after
subsection (1) there is inserted—

“(1A) For the purposes of subsection (1)(a) above, expenses which—
(a) are incurred in order to enable the worker to perform his duties,
(b) are reasonably so incurred, and
(c) are not accommodation expenses,
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are to be regarded as actually incurred in the performance of his duties.”
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