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TRIBUNALS, COURTSAND
ENFORCEMENT ACT 2007

EXPLANATORY NOTES

PART 1: TRIBUNALSAND INQUIRIES

Summary

6.

The policy intention underlying Part 1 of the Act isto create anew, smplified statutory
framework for tribunals, bringing existing tribunal jurisdictions together and providing
astructure for new jurisdictions and new appeal rights.

The Act provides a new unified structure by creating two new tribunals, the First-tier
Tribunal and the Upper Tribunal. It gives the Lord Chancellor power to transfer the
jurisdiction of existing tribunalsto the two new tribunals. Further, the Lord Chancellor
is empowered to transfer to himself certain statutory powers and duties in relation to
the administration of tribunals. The Act places the Lord Chancellor under a general
duty to provide administrative support to the new tribunals, and al so to the employment
tribunals, Employment Appeal Tribunal and Asylum and Immigration Tribunal (AIT).

The Act also createsanew judicia office, the Senior President of Tribunals, to oversee
tribunal judiciary. The Senior President will be the judicia leader of the tribunals
system. The Senior President of Tribunals holds a distinct statutory office and in
carrying out the functions of that office is not subject to the direction of any other
judicial office holder. The Act provides for the membership of the tribunals, rights of
appeal from the tribunals and the making of new Tribuna Procedure Rules. The Act
also gives the Upper Tribunal the power to exercise ajudicial review jurisdiction in
certain circumstances. Further, the Act also replaces the Council on Tribunals with the
Administrative Justice and Tribunals Council, which will have abroader remit over the
whole of the administrative justice system.

Background

9.

10.

11.

Tribunals congtitute asubstantial part of the justice system. They deal with awiderange
of disputes including those between the individual and the state (such as benefits, tax
and immigration) and between private individuals (such as employment disputes).

Until now, most tribunals have been created by individual piecesof primary legislation,
without any overarching framework. Many have been administered by the government
departmentsresponsiblefor the policy areain which that tribunal hasjurisdiction. Those
departments are sometimes responsible for the decisions which are appealable to the
tribunal.

Inthereport of hisReview of Tribunals, Tribunal sfor Users—One System, One Service,
published in August 2001, Sir Andrew Leggatt recommended extensive reform to the
tribunal s system. He recommended that tribunal s should be brought together in asingle
system and that they should become separatefrom their current sponsoring departments.
He recommended that such a system be administered instead by a single Tribunals
Service, in what was then the Lord Chancellor’s Department.
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The Government agreed and published its response to the report in the White Paper
Transforming Public Services: Complaints, Redress and Tribunalsin July 2004.

The new tribunals

13.

14.

The Government’s response to Sir Andrew Leggatt’'s recommended single tribunal
system is to create two new, generic tribunals, the First-tier Tribunal and the Upper
Tribunal, into which existing tribunal jurisdictions can be transferred. The Upper
Tribunal is primarily, but not exclusively, an appellate tribunal from the First-tier
Tribunal.

The Act also provides for the establishment of “chambers’ within the two tribunals so
that the many jurisdictions that will be transferred into the tribunals can be grouped
together appropriately. Each chamber will be headed by a Chamber President and the
tribunals’ judiciary will be headed by a Senior President of Tribunals.

Member ship, deployment and composition

15.

16.

17.

A distinctive feature of tribunals in their current form is their membership. Some
tribunals consist of alawyer sitting alone. Others comprise alawyer sitting with one or
more members who may be expertsin their field (such as doctors or accountants) who
have experience relevant to the work of the tribunal, or have no relevant experience but
have generic skills. A few tribunals have no legal members at all.

At present, thereis no coherent system in place for deploying tribunal members. While
some sit in more than one jurisdiction, this will be as a result of the member having
gone through the whole appointments process for each additional jurisdiction.

The Act creates new offices for the First-tier and Upper Tribunal. It creates new titles
(giving the legal members thetitle of judges) and a new system of deployment. Judges
of the First-tier Tribuna or Upper Tribunal will be assigned to one or more of the
chambers of that tribunal, having regard to their knowledge and experience. The fact
that a member may be alocated to more than one chamber allows members to be
deployed across the jurisdictions within the tribunal. It is expected that the current
members of transferred tribunals, apart from the General Commissioners, will become
members of the new tribunals.

Reviews and appeals and the judicial review jurisdiction of thetribunals

18.

19.

20.

Currently thereisno single mechanism for appealing against atribunal decision. Appeal
rights differ from tribunal to tribunal. In some casesthereisaright of appeal to another
tribunal. In other casesthereisaright of appeal to the High Court. In some casesthereis
no right of appeal at all. The Act provides aunified appeal structure. Under the Act, in
most cases, a decision of the Firgt-tier Tribunal may be appealed to the Upper Tribunal
and adecision of the Upper Tribunal may be appeal ed to a court. The grounds of appeal
must relateto apoint of law. Therightsto appeal may only be exercised with permission
from thetribunal being appealed from or the tribunal or court, asthe case may be, being
appealed to.

It will also be possible for the Upper Tribunal to deal with some judicia review cases
which would otherwise have to be dealt with by the High Court or Court of Session.
The Upper Tribunal hasthisjurisdiction only where acase fallswithin aclass specified
inadirection given by the Lord Chief Justice or in certain other casestransferred by the
High Court or Court of Session, but it will not be possible for casesto be transferred to
the Upper Tribunal if they involve immigration or nationality matters.

Instead of tribunal rules being made by the Lord Chancellor and other government
Ministers under a multiplicity of different rule-making powers, a new Tribunal
Procedure Committee will be responsible for tribunal rules. This committee has been
modelled on existing rule committees which make rules of court.
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Transfer of tribunal functions

21,

22.

23.

It is intended that the new tribunals will exercise the jurisdictions currently exercised
by thetribunalslistedin Parts 1 to 4 of Schedule 6, which constitute most of the tribunal
jurisdictions administered by central government. The Government’s policy is that in
the future, when anew tribunal jurisdiction is required to deal with aright of review or
appeal, that right of appeal or review will be to these new tribunals.

Some tribunals have been excluded from the new structures because of their specialist
nature. Tribunalsrun by local government have for now been excluded, astheir funding
and sponsorship arrangements are sufficiently different to merit a separate review.

There are also tribunals that will share acommon administration, and the leadership of
the Senior President of Tribunals, but whose jurisdictions will not be transferred to the
new tribunals. They arethe AIT, the employment tribunal s and the Employment A ppeal
Tribunal. The AIT has a unique single-tier structure (as prescribed by the Nationality,
Immigration and Asylum Act 2002, as amended by the Asylum and Immigration
(Treatment of Claimants etc) Act 2004) which would not fit into the new structure
established by the Act. The employment tribunal sand the Employment Appeal Tribunal
are excluded because of the nature of the cases that come before them, which involve
one party against another, unlike most other tribunals which hear appeals from citizens
against decisions of the State.

Administrative Support

24,

25.

26.

In Transforming Public Services, the Government set out its plans to create a
single Tribunals Service to provide common administrative support to the main
central government tribunals. The new Service, an executive agency of what was the
Department for Constitutional Affairs (DCA) and isnow the Ministry of Justice (MoJ),
was launched in April 2006. It provides support to a range of tribunals, including the
Asylum and Immigration Tribunal, the Social Security and Child Support Tribunals,
the employment tribunals and the Employment Appeal Tribunal, and the Mental Health
Review Tribunals in England. Most tribunals which are the responsibility of central
government are now administered by the Tribunals Service, or will join the Service
over the next few years.

The Tribunals Service was created by machinery of government changes. Legislation
was not required. The Act does not, therefore, set out a blueprint for the new agency.
TheAct does, however, givethe Lord Chancellor the power to transfer to himself certain
statutory powers and duties that primarily relate to the provision of administrative
support for tribunals. It entrenches these powers and duties with the office of the
Lord Chancellor so that they can be transferred to another minister only by primary
legislation.

In devel oping these proposal s, the intention has been to follow the principlesunderlying
the evolving constitutional settlement between the executive and the judiciary set out
in the concordat agreed between the Lord Chancellor and the Lord Chief Justice for
England and Wales in January 2004, and the Constitutional Reform Act 2005 (“CRA
2005").

Oversight of Tribunalsand Inquiries

27.

The Council on Tribunals (“the Council”) operates under the Tribunals and Inquiries
Act 1992 (“the 1992 Act”). Its statutory purpose is to keep under review and report
on the constitution and working of tribunals under its supervision. The Council has
to consider and report on particular matters that may be referred to it under the 1992
Act with respect to tribunals and, where necessary, to consider and report on the
administrative procedures of statutory inquiries. The Council is also under a statutory
duty to make an annual report about itswork, whichisto belaid before Parliament. The
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Council seeksto ensure that tribunals and inquiries meet the needs of users through the
provision of an open, fair, impartial, efficient, timely and accessible service.

Sir Andrew Leggatt recommended that the Council on Tribunals should play a central
role in the new tribunals system (recommendations 168-182). Transforming Public
Services built on these recommendations in the wider context of the Government’s
proposals for reforming the Administrative Justice System. Chapter 11 of the White
Paper proposed that with the creation of the Tribunals Servicein April 2006 it was also
necessary for the Council to change. It proposed that the Council should take on awider
remit to become an Administrative Justice and Tribunals Council and in particular to
focus on the needs of the public and users.

Administrative Justice and Tribunals Council

29.

30.

31

Under this Act, the Administrative Justice and Tribunals Council (“the AJTC”) will
adopt arolein relation to the supervision of tribunals similar to that currently exercised
by the Council on Tribunals. But in addition to taking on the Council on Tribunals
current remit, the AJTC will be charged with keeping the administrative justice system
as awhole under review. It is tasked with considering how to make the system more
accessible, fair and efficient, and advising the Lord Chancellor, the Scottish Ministers,
Welsh Ministers and the Senior President accordingly.

The AJTC's wider administrative justice role will be concerned with ensuring that
the relationships between the courts, tribunals, ombudsmen and alternative dispute
resolution routes satisfactorily reflect the needs of users.

The AJTC will be of a comparable size to the present Council on Tribunals, with
between 10 and 15 members appointed by the Lord Chancellor, and by Ministers from
the devolved administrations. One of those appointed members will be nominated by
the Lord Chancellor, after consultation with the Scottish and Welsh Ministers, to chair
the AJTC. Whereas the Council has just a Scottish Committee, the AJTC will have
Scottish and Welsh Committees.

Enforcement

32.

33.

35.

Tribunals have no enforcement powers of their own. If a monetary award is not paid
then, in England and Wales, the claimant must register it in the county court and usethe
enforcement methods available there (for example see section 15 of the Employment
Tribunals Act 1996). Transforming Public Services undertook to simplify the system
so that an award of compensation, whether ordered by the tribunal or agreed between
the parties (under compromises involving the Advisory, Conciliation and Arbitration
Service (ACAYS)), can be enforced with the minimum of bureaucracy as if it were an
order of the civil courts.

The Act will remove the need for registration of unpaid awards in the county court
or the High Court and provide that they can be enforced as if they bear the right to a
warrant of execution. Claimants will be able to go directly to the county court or High
Court for enforcement.

Essentially, the legidlative changes will (&) allow claimants to proceed immediately
to enforcement (levelling the playing field between tribunal users and other civil
claimants), and (b) ensure that those owed money as a result of atribunal hearing can
benefit from improvements to the wider civil enforcement system.

The procedure for enforcing tribunal awards in England and Wales (and Northern
Ireland), and ACAS brokered agreements (see section 142), will become similar to
the Scottish process, in that the award will be treated as enforceable without any
intermediate steps being necessary. Part 1 of the Act does not alter the methods of
enforcement either in Scotland or in England and Wales (or Northern Ireland), but
allows tribunals to benefit from them.
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In addition, the Act provides for unpaid awards to be entered on the Register of
Judgments, Orders and Fines, see paragraph 55 of Schedule 8, (which may be searched
by banks, building societies, and credit companies when considering applications for
credit). The Act also makes it easier for the courts to obtain information about the
debtor, as claimants will be able to make information requests under the provisions
contained in Part 4 of the Act, which will help them to identify what kind of court action
it would be appropriate to take to recover the debt.

Commentary on Sections. Part 1

Section 1: Independence of tribunal judiciary

37.

Section 1 ensures that the duty imposed on the Lord Chancellor and other Ministers
of the Crown under the Constitutional Reform Act 2005 (the CRA 2005), to uphold
the continued independence of thejudiciary, extendsto all of the tribunal judges where
a tribunal is administered by the Lord Chancellor. To do this, the definition of “the
judiciary” in section 3 of the CRA 2005 is amended to make it clear that, so far asthey
are not aready included within that definition, all office-holders listed in Schedule 14
to that Act, and certain additional tribunal office-holders are within that definition.

Section 2 and Schedule 1: Senior President of Tribunals

Section 2

38.

39.

40.

Section 2 creates a new statutory judicial post - that of Senior President of Tribunals.
Thepost isintended to provide unified leadership to thetribunalsjudiciary. The creation
of the post was recommended by Sir Andrew Leggatt in hisreview.

Subsection (1) stipulates that the Senior President is to be appointed by HM the Queen
on the recommendation of the Lord Chancellor.

The Act creates a number of specific powers and duties for the Senior President,
including:

e hisconcurrencein relation to the chambers structure for the First-tier Tribunal and
the Upper Tribunal (and any changein it) (section 7(1));

» that he may, with the concurrence of the Lord Chancellor, make provision for the
allocation of functions between chambers (section 7(9));

* his duty to report to the Lord Chancellor on matters which the Senior President
wishesto bring to the attention of the Lord Chancellor and matters which the Lord
Chancellor has asked the Senior President to cover (section 43);

» hispower to make practice directions (section 23);
» theright to be consulted on the making of fees orders (section 42(5));

» his concurrence in relation to the making of orders prescribing the qualifications
required for appointment of members of the First-tier Tribunal (Schedule 2,
paragraph 2(2)) and the Upper Tribuna (Schedule 3, paragraph 2(2));

» thepower to request ajudge of the First-tier Tribunal or the Upper Tribunal to act as
ajudge of those tribunals (Schedule 2 paragraph 6(2); Schedule 3 paragraph 6(2));

e the duty to maintain appropriate arrangements for training, welfare and guidance
of judges and other members (Schedule 2 paragraph 8; Schedule 3 paragraph 9);

* the duty to co-operate with the Lord Chief Justices of England and Wales and
Northern Ireland, and the Lord President in relation to the training, welfare and
guidance of thetribunalsjudiciary (section 47);
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e the power to take oaths of alegiance and judicia oaths (or to nominate
someone to do so) from judges and other members of the First-tier and
Upper Tribunal (Schedule 2 paragraph 9, and Schedule 3 paragraph 10) and
Chamber Presidents, Deputy Chamber Presidents and Acting Chamber presidents
(Schedule 4, paragraph 8). Employment tribunal presidents and panel members,
and their counterparts in the EAT are covered in Schedule 8 (paragraphs 40 and
44), as are Criminal Injuries Compensation Appeals Panel (CICAP) adjudicators

(at paragraph 34);

» theright to be consulted before the Lord Chancellor appoints a Chamber President
from among the ranks of the judiciary (Schedule 4, paragraph 2(1));

e the power to assign judges and other membersto chambers (Schedule 4, paragraph
9;

e being or nominating amember of the Tribunal Procedure Committee (it is expected
that the Senior President or his nominee will chair the Committee) (Schedule 5

paragraph 20);

» the power to reguest the appointment of additional members of the Tribunal
Procedure Committee (Schedule 5 paragraph 24).

Subsection (3) sets out principles that the Senior President has to have regard to when
exercising the powers of the office. These criteria are based on the long-standing
principlesunderlying thejurisdiction of tribunals, asoriginally articul ated by the Report
of the Committee on Administrative Tribunals and Inquiries in 1957 (the Franks

Report).

Schedule 1

42.

43.

45.

46.

Schedule 1 sets out the process for appointing a Senior President and the terms of his
office. Thisis ajudicial appointment. The appointment is made by Her Majesty the
Queen (section 2(1)), inlinewith the practicefor senior judicial appointmentsgenerally.
Her Majesty acts on the recommendation of the Lord Chancellor.

Paragraph 1 provides that if there is a vacancy, the Lord Chancellor must recommend
a person for appointment to the office unless the Lord Chief Justice agrees that it may
remain unfilled.

Paragraph 2 provides that there are two aternative routes for the Lord Chancellor to
make a recommendation in relation to the appointment of the Senior President. The
first is where the Lord Chancellor, the Lord Chief Justice of England and Wales, the
Lord President of the Court of Session and the Lord Chief Justice of Northern Ireland
agree on the nomination of a Lord or Lady Justice of Appeal or a member of the
Inner House of the Court of Session as a suitable candidate for appointment. In such
circumstances the L ord Chancellor must recommend the person for appointment unless
that person refuses the recommendation or does not agreeto the recommendation within
aspecified time or is otherwise not available to be recommended within a certain time.
The second route applies when there is no such agreement. In those circumstances the
Lord Chancellor must ask the Judicial Appointments Commission to select someone
for recommendation for appointment.

Paragraphs 3 to 5 set out the process for selection by the Judicia Appointments
Commission. It follows as closely as is appropriate the criteria and process for
appointment of Heads of Division of the High Court under sections 67 to 75 of the
CRA 2005.

Paragraph 3 providesthat the eligibility requirement for the Senior President isthe same
as the eligibility requirement for a Lord or Lady Justice of Appeal, once amended by
paragraph 13(2) of Schedule 10 to the Act.
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47. Paragraph 4 inserts seven new sections into the CRA 2005. These sections create
a process for the selection of the Senior President by the Judicial Appointments
Commission which is the same as the process for appointment of a Head of Division
of the High Court, except that the Lord President of the Court of Session and the Lord
Chief Justice of Northern Ireland are consulted, because the Senior President has United
Kingdom-wide responsibilities. The selection panel for the appointment of the Senior
President consists of the Lord Chief Justice, or hisnominee, a person designated by the
Lord Chief Justice, the Chairman of the Commission or his nominee and alay member
of the Commission designated by the third member. The person designated by the Lord
Chief Justice isintended to be a present or former office holder in tribunalsto bring to
the selection pandl direct knowledge or experience of the distinctive nature of tribunals
in the justice system.

48. Paragraphs 6 to 10 set out the terms of office for the Senior President. The Senior
President may be appointed either for afixed term or for an indefinite period subject
only to the retirement provisions of the Judicial Pensions and Retirement Act 1993.
The Senior President may only be removed from office by Her Mgjesty on an address
presented to Her by both Houses of Parliament.

49, The Senior President may resign at any time. If the Lord Chancellor, the Lord Chief
Justice of England and Wales, the Lord President of the Court of Session and the
Lord Chief Justice of Northern Ireland agree that the holder of the office is disabled
by permanent infirmity and is incapacitated from resigning, the Lord Chancellor may
instead declare the holder to have vacated the office.

50. Paragraph 11 provides that on appointment, the Senior President must take the oath
of alegiance and the judicial oath (as set out in the Promissory Oaths Act 1868), in
the presence of the Lord Chief Justice of England and Wales or another holder of high
judicial office nominated by the Lord Chief Justice.

51. Paragraphs 12 to 14 describe the powers and responsibilities of the Senior President
in relation to making representations to Parliament and Ministers about matters he
considers to be of importance to tribuna judiciary and other members and matters
relating to the administration of justice by tribunals. Paragraph 14 makes it clear that
responsibility for representing the views of tribunal judiciary and other members to
Parliament, and to the Lord Chancellor and Ministers of the Crown generally, restswith
the Senior President of Tribunals.

Section 3: The First-tier Tribunal and the Upper Tribunal

52. Section 3 provides for the creation of aFirst-tier Tribunal and an Upper Tribunal, each
consisting of judges (i.e. legally qualified members) and other members, and presided
over by the Senior President of Tribunals. It is intended that the Upper Tribunal will
primarily, but not exclusively, be an appellate tribunal from the First-tier Tribunal. The
new tribunals are intended to be adaptable institutions, able to take on any existing or
new tribunal jurisdictions. So in the future, when Parliament decides to create a new
appeal right or jurisdiction, it will not haveto create anew tribunal to administer it. The
Upper Tribunal is a superior court of record, like the High Court and the Employment
Appeal Tribunal.

Section 4 and Schedule 2: Judges and other members of the First-tier Tribunal

53. Section 4 and Schedule 2 set out provisions relating to judges and other members of
the First-tier Tribunal.

Section 4

54, Section 4 lists those persons who are to be the judges and other members of the First-
tier Tribunal.
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At present most tribunals include legally qualified members and members without a
legal quaification. The qualification requirements which apply to the lawyers, who
often chair the tribunal hearing a case, are varied. The range of non-lega members
is very wide and includes members such as medical practitioners, accountants, people
with experience of disability issues, people with experience of the armed services and
so-caled “lay” members. This structure will continue in the new tribunals, with the
legally qualified members of the First-tier Tribunal being called judges of the First-tier
Tribunal.

Judgesand other membersof the new tribunalswill either betransferredinfrom existing
tribunals, be appointed as such (“appointed judges/members’), or hold their office in
the First-tier Tribunal by virtue of another office which they hold. So, for example, a
circuit judge will automatically be a member of each of the First-tier Tribunal or the
Upper Tribunal (by virtue of sections 4(1)(c), 5(1)(g) and 6). This will enable judges
who have the appropriate expertise and experience, from holding judicial office in
courts or other tribunals, to be brought into the new tribunals to help to deal with the
tribunals’ work. Similarly, somemembersof other tribunalswithout legal qualifications
will automatically be members of the new tribunals. The same principle will apply
within the structure of the new tribunals, so that, for example, a judge of the Upper
Tribunal will automatically be ajudge of the First-tier Tribunal (section 4(1)(c)).

Schedule 2

57.

58.

59.

60.

61.

62.
63.

Paragraph 1(2) provides that a person is eligible for appointment as a judge of the
First-tier Tribunal if he has a legal quaification and 5 years' legal experience since
qualifying.

But in addition, persons may be appointed if, in the Lord Chancellor’s opinion, they
havelegal experiencewhichwould makethem as suitablefor appointment asif they had
the relevant legal qualifications. This provision, which is based on current digibility
requirementsin relation to the Asylum and Immigration Tribunal and the Mental Health
Review Tribunal, recognises that in the specialised fields in which tribunals operate,
the necessary skills and knowledge may have been acquired by someone who does not
have a professional qualification in the United Kingdom, such as a legal academic or
someone qualified in a European or Commonwealth jurisdiction.

Paragraph 1(1) and 2(1) state that appointed judges and members of the First-tier
Tribunal are appointed by the Lord Chancellor. Except where a member of an existing
tribunal is transferred into the new tribunals under section 31(2), appointment takes
place after selection by the Judicial Appointments Commission.

Paragraph 3 providesthat appointed and transferred-in judges and other members of the
First-tier Tribunal are protected by a prohibition on removal without the concurrence
of the Lord Chief Justice of England and Wales, or if appropriate, the Lord President
of the Court of Session or Lord Chief Justice of Northern Ireland.

Paragraph 4 ensures that appointed and transferred-in judges and other members of
the First-tier Tribunal who are appointed on a salaried as opposed to a fee paid basis
have the further protection of a provision that they may be only removed by the Lord
Chancellor on the ground of inability or misbehaviour.

Both paragraphs 3 and 4 are intended to safeguard the independence of the tribunals.

Paragraphs 6 and 7 provide for ex-officio judges and members of the First-tier Tribunal.
Asmentioned above, the judges and members of the First-tier Tribunal will be made up
partly of ex officio judges and members, i.e. those who hold office in the new tribunals
by virtue of other offices they hold in the courts or tribunals. The deployment of those
ex officio judges and members is to be under the control of the Senior President of
Tribunals, in conjunction, in the case of judges from the courts, with the Lord Chief
Justice of England and Wales, the Lord President of the Court of Session or the Lord
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Chief Justice of Northern Ireland. Part 2 of Schedule 4 deals with the assignment of
these judges and members to chambers.

64. Paragraph 8 ensures that the Senior President of Tribunals has responsibility for
maintaining arrangements for the training, welfare and guidance of judges and other
members of the First-tier Tribunal.

65. Paragraph 9 makes provision for judges and members of the First-tier Tribunal to take
the oath of alegiance and the judicial oath before the Senior President of Tribunals,
or before an eligible person nominated by the Senior President. The requirement under
paragraph 9 does not apply, however, in the case of transferred-in judges or transferred-
in other members who have aready taken the required oaths after accepting another
office. Judges and members who carry out functions mainly or wholly in Northern
Ireland may be required to take instead the oath, or the affirmation and declaration, set
out in section 19 of the Justice (Northern Ireland) Act 2002.

Section 5 and Schedule 3: Judges and other members of the Upper Tribunal

66. Section 5 and Schedule 3 set out provisions relating to the membership of the Upper
Tribunal.

Section 5

67. Section 5 lists those persons who are to be the judges and other members of the
Upper Tribunal. Judges and members of an existing tribunal transferred into the Upper
Tribunal under section 31(2) will automatically become judges and members of the
Upper Tribunal (and of the First-Tier Tribunal) without further appointment.

Schedule 3

68. Paragraph 1(2) provides that a person is eligible for appointment as a judge of
the Upper Tribunal if he has 7 years of post-qualification experience (this is a
standard qualification for judicia office). In addition, a person may be appointed to
the Upper Tribunal if, in the Lord Chancellor’'s opinion, he has gained experience
in law which makes him as suitable for appointment as if he satisfied the 7-year
qualification. Appointed judges of the Upper Tribunal are appointed by the Queen, on
the recommendation of the Lord Chancellor. Appointment takes place after selection
by the Judicial Appointments Commission.

69. Paragraph 3 ensures that appointed and transferred-in judges and other members of
the Upper Tribunal are protected by a prohibition on removal unless there is first
concurrence of the Lord Chief Justice of England and Wales, or if appropriate, the Lord
President of the Court of Session or Lord Chief Justice of Northern Ireland.

70. Paragraph 4 providesthat appointed and transferred-in judges and other members of the
Upper Tribunal appointed on a salaried basis have the further protection that they may
be removed only by the Lord Chancellor on the ground of inability or misbehaviour.

71. Both paragraphs 3 and 4 ensure that the independence of the tribunals is safeguarded.

72. Paragraph 6 allows for judges of the Upper Tribunal to be made up partly of judges
by request of the Senior President of Tribunals. Their deployment is to be under the
control of the Senior President of Tribunalsin conjunction with the Lord Chief Justice
of England and Wales, or if appropriate, the Lord President of the Court of Session or
the Lord Chief Justice of Northern Ireland.

73. Paragraph 7 provides the Lord Chancellor with the power to appoint deputy judges of
the Upper Tribunal. A person must have the same legal qualifications for appointment
as a deputy judge as for appointment as a judge of the Upper Tribunal. The provision
will enable the appointment to the Upper Tribunal of members with particular areas
of expertise.
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74, Paragraph 9 ensures that the Senior President of Tribunals has responsibility for
maintaining arrangements for the training, welfare and guidance of judges and other
members of the Upper Tribunal.

75. Paragraph 10 makes provision for judges and members of the Upper Tribunal to take
the oath of alegiance and the judicial oath before the Senior President of Tribunals,
or before an eligible person nominated by the Senior President. The requirement
under paragraph 10 does not apply, however, in the case of transferred-in judges or
transferred-in other members who have already taken the required oaths after accepting
another office. Judges and members who carry out functions mainly or wholly in
Northern Ireland may be required to take instead the oath, or the affirmation and
declaration, set out in section 19 of the Justice (Northern Ireland) Act 2002.

Section 6: Certain Judges who are also judges of First-tier Tribunal and Upper
Tribunal

76. Section 6 lists which judges are to be considered as members of both the First-tier
Tribunal and the Upper Tribunal within England, Wales, Scotland and Northern Ireland
by virtue of their judicial officein the courts. Temporary office holders or deputies are
not included within the list.

Section 7: Chambers: Jurisdiction and Presidents and Schedule 4: Chambers and
Chamber Presidents: further provision

77. Section 7 and Schedule 4 make provision for the organisation of the First-tier and Upper
Tribunal into Chambers.

Section 7

78. Currently, many separate tribunals deal with different jurisdictions. When these
tribunals are replaced by just two tribunals, it will be necessary for the jurisdictions
in the new tribunals to have an organisational structure. Section 7 provides for
the establishment of boundaries for the jurisdictions within the First-tier and Upper
Tribuna through the creation of chambers. The tribunals will bring together a wide
range of specialist jurisdictions. It would dilute expertise and damage the service
provided to the public if they were organised on the basis that all judges and members
can deal with all kinds of case. Instead, jurisdictions will be grouped so that similar
work is dealt with by judges and members with the relevant skills to deal with it. The
chambers system isintended to be flexible so that changes can be made easily to those
boundaries as the workload of the tribunals changes.

79. Subsection (1) provides that the Lord Chancellor, with the concurrence of the Senior
President, will have the power to make provision for the organisation of each of the
First-tier and Upper Tribunal into a number of Chambers. It makes provision for the
structure of the tribunals to change over time: chambers may be merged and new
chambers may be created

80. Jurisdictions within the First-tier and Upper Tribunals will be organised into chambers
so that jurisdictions which are similar in nature are grouped together. The chamber
structureisintended to facilitate judicial deployment (asjudiciary with expertise across
the chamber can be deployed on more than one type of case). The chamber structureis
also intended to facilitate judicial development and the preservation of expertise where

appropriate.

81. Subsection (2) states that for each chamber within the First-tier Tribunal and Upper
Tribunal there must be a person, or two persons, to preside over that chamber. A person
cannot preside over more than one chamber within the First-tier Tribunal at the same
time. Likewise, a person cannot preside over more than one chamber within the Upper
Tribunal at the same time, although they can preside over one chamber of the First-tier
Tribuna and over one chamber of the Upper Tribunal at the same time (section 7(3)).
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Subsection (4) confers the title Chamber President on someone appointed to preside
over achamber.

Subsection (9) provides for the Senior President and the Lord Chancellor, each with
the concurrence of the other, to be able to vary by order the distribution of functions
between the chambersin either the First-tier Tribunal or the Upper Tribunal. Chambers
may be constructed on either afunctional or a geographical basis, or a combination of
the two.

It seems likely that Chambers will evolve over time, in response to:
e thetransfer of functions of other tribunals to the First-tier or Upper Tribunals;

» changes in original decisions (for example as the social security benefit system
evolves);

e the creation of new areas of appea (for example as has recently occurred in
connection with the regulation of licensed gambling);

or in relation to the prevalence of a particular jurisdiction at a point in time, and other
business and user needs. This may involve any or all of the following:

»  Establishment of new chambers;

e Addition of jurisdictions to existing chambers;

e Transfer of functions and/or jurisdictions between chambers.

Schedule 4

Schedule 4 makes further provision about chambers and Chamber Presidents.

Paragraphs 1 and 5 provide for the eligibility requirements to be a Chamber President
or a Deputy Chamber President to be the same as those for appointment as a judge of
the Upper Tribunal under Schedule 3.

Paragraphs 2 and 3 deal with the appointment of Chamber Presidents. Thisisajudicia
leadership role involving particular skills and experience and as such it is a separate
appointment under the Act. A Chamber President may (although need not) be drawn
from the judiciary of the High Court or the Court of Session in Scotland or Court of
Appeal in Northern Ireland. Before making an appointment from amongst the judges of
those courts, the Lord Chancellor must first consult the Senior President of Tribunals. If
the Lord Chancellor decides that the appointee should be from the senior judiciary, he
must seek anomination from the Lord Chief Justice of England and Wales or Northern
Ireland, or the Lord President of the Court of Session. If a suitable candidate is not
forthcoming, selection will be made by the JAC. The office of Chamber President
will be added to Part 3 of Schedule 14 to the CRA 2005 for this purpose (Schedule 8

paragraph 66).

Paragraph 4 permitsaChamber President to del egate functions of hisofficeto any judge
or other member of the First-Tier or Upper Tribunal, or to a member of staff.

Paragraph 5 provides for the appointment of Deputy Chamber Presidents. Deputy
Presidents are appointed by the Lord Chancellor after consultation with the Senior
President of Tribunals and are intended to be available to take on functions del egated
to them by the Senior President or the Chamber President. The appointment process for
Deputy Chamber Presidents mirrors that for Chamber Presidents.

Paragraph 6 allows for the Senior President of Tribunals to appoint Acting Chamber
Presidents to cover atemporary vacancy in the office of Chamber President.

Paragraph 7 places aduty on a Chamber President to make arrangements for the issuing
of guidance (to for example judges, members and users) on changes to the law and
practice relating to the jurisdictions assigned to his chamber.
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Paragraph 8 providesfor persons appointed as Chamber Presidents, or Deputy or Acting
Chamber Presidents, to takethe oath of allegiance and thejudicial oath beforethe Senior
President of Tribunals, or before an eligible person nominated by the Senior President

Paragraph 9 makesit clear that the assigning of judges and other members to chambers
of the Tribunalsis afunction of the Senior President.

Paragraphs 10 to 12 provide that Chamber Presidents and Deputy Chamber Presidents
are deemed to be assigned to the chamber(s) over which they hold office. Every other
judge or member who is appointed under Schedule 2 or 3, or transferred in under
section 31(2), must be assigned to at least one chamber. The process of assignment
is intended to be flexible, informal and transparent. It is intended to be based upon
the principle of deploying judges and members who have, or are able to acquire, the
necessary skills and experience to meet identified business needs of the tribunal.

Paragraph 13 obliges the Senior President to publish his policy on assignments of
tribunal judges and members to chambers. This is intended to ensure openness and
transparency of the system of assignment. The policy must ensure that appropriate use
is made of the knowledge and experience of the judges and other members of the new
tribunals. The policy must also ensure that a chamber which involves the application
of the law of Scotland or Northern Ireland has enough members with knowledge and
experience of those jurisdictions.

To ensure appropriate executive accountability to Parliament for the process of
assigning members, and to take into account any resource implications, the concurrence
of the Lord Chancellor will be required before the policy can be adopted.

Paragraph 14 provides for the all ocation of membersto hear individua cases. Thisisa
judicial leadership function and therefore a matter for the Senior President. However,
thisis subject to the panel composition requirements set by the Lord Chancellor in an
order under paragraph 15.

Paragraph 15 requires the Lord Chancellor to set requirements, on a jurisdiction by
jurisdiction basis, for the number of judges and other members to decide particular
appeals. This order is made by the Lord Chancellor to enable him to take account of
resource implications, and to provide parliamentary scrutiny.

Section 8: Senior President of Tribunals: power to delegate

99.

Section 8 enables the Senior President to delegate any of his functions to any judge or
member of the First-tier or Upper Tribunal or any member of staff, with the exception
of hisfunction under section 7(9) of allocating tribunal functions between the chambers
of the First-tier and Upper Tribunals by order made with the concurrence of the Lord
Chancellor.

Sections 9 and 10: Review of decisions of First-tier and Upper Tribunals

100.

101.

Sections 9 and 10 provide powers for the First-tier and Upper Tribunals to review
their own decisions without the need for a full onward appeal and, where the tribunal
concludes that an error was made, to re-decide the matter. Thisis intended to capture
decisionsthat are clearly wrong, so avoiding the need for an appeal . The power has been
provided in the form of a discretionary power for the Tribunal so that only appropriate
decisions are reviewed. This contrasts with cases where an appeal on a point of law is
made, because, for instance, it isimportant to have an authoritative ruling.

Under section 9, the First-tier Tribunal may review adecision made within the tribunal,
either of its own initiative or on application by any party who has a right of appeal in
respect of the decision. The tribunal has the power to correct accidental errorsin the
decision or in arecord of the decision, amend the reasons given for the decision or set
aside the decision. If a decision of the First-tier Tribunal is set aside by the First-tier
Tribunal, it must either re-decide the matter concerned, or refer the matter to the Upper
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Tribunal. If the latter option is taken, the Upper Tribunal will then be responsible for
re-deciding the matter.

No decision of the First-tier Tribunal may bereviewed morethan once, and adecision of
the tribunal not to review a decision is not reviewable or appealable. Further challenge
of adecision beyond the single review may only be made by appeal on a point of law.

Section 10 provides corresponding review powers for the Upper Tribunal - the only
difference being that if the decision is set aside by the Upper Tribunal, it must then re-
decide the matter concerned (subsection (5)).

Sections 9(3) and 10(3) enable these wide review powersto be limited by making them
subject to Tribunal Procedure Rules. They allow Rules to:

» exclude from review decisions of a description specified in the rules, whether by
thetribunal of its own initiative, or on application by the parties;

» for decisionsof adescription specifiedintherules, only allow review by thetribunal
of itsown initiative;

e gpecify in therules the grounds on which an application for review may be brought
and the grounds on which the tribunal can review of its own initiative. These could
be the same or different grounds (e.g. there may be no specified grounds for the
tribunal to review of its own initiative, but specified grounds upon which a party
could make an application).

In summary, an exclusion or ground specified in the Rules may apply only to
applications from parties or also to the tribunal acting of its own initiative (e.g. rules
may state that partiesin social security cases are excluded from applying for review but
the tribunal may review of its own initiative in such cases).

Section 11: Right to appeal to Upper Tribunal

106.

107.

108.

109.

110.

A party to a case generaly has a right of appeal on a point of law from the First-
tier Tribunal to the Upper Tribunal. The right of appeal is subject to permission being
given, following application by the party, by either the First-tier Tribunal or the Upper
Tribunal. But there is no right of appeal against a decision which is “excluded”.
Excluded decisionsarelisted in subsection (5). The Lord Chancellor hasalimited power
to add to the list by order under subsection (5)(f).

The basic pattern of appeal rights will for the most part remain as they are now when
jurisdictions transfer to the new tribunal. Where there is currently a right of appeal,
it will also exist after transfer. Where decisions currently carry no appeal rights, the
transfer of thejurisdiction to the First-tier Tribunal will give riseto new onward-appeal
rights unless an order excluding such rights is made under section 11(5)(f) in reliance
on section 11(6)(b).

Insomejurisdictionsit isnot possibleto appeal from the decision of atribunal, evenona
point of law. Equally, in somejurisdictions, tribunal s hear appeal son arange of grounds
which are not restricted to a point of law. Where there are currently no appeal rightsin
transferring jurisdictions the continuation of that exclusion will fall to be reviewed in
deciding whether to exercise the power under section 11(5)(f) and (6)(b).

Subsection (6) limits the Lord Chancellor's power to add to the list of excluded
decisions. Asaresult, the power can be used for two purposes only. Thefirst purposeis
the preservation of existing appeal rights where those rights are, or include, something
other than aright to appeal on a point of law. The second purpose is the preservation,
in cases where there is currently no appeal right, of the existing position.

Subsection (8) empowersthe L ord Chancellor to specify who may or may not be treated
as being a party to a case for the purposes of making an appeal from the First-tier
Tribunal to the Upper Tribunal. In some cases it will be appropriate for a person who
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was neither the person making the original appeal to the First-tier Tribunal, nor the
respondent to the original appeal, to make an onward appeal to the Upper Tribunal.
At present, for instance, some rights of appeal under social security legislation to the
Socia Security and Child Support Commissioners are not limited to the claimant and
the Secretary of State, but may include trades unions and claimants' spouses.

Existing provisionsin respect of who may beaparty to acasefor the purposes of making
an appeal from the First-tier to the Upper Tribunal are expected to be preserved at the
point of transfer. The power under subsection (8) may also be used in the future as new
appeal rights are introduced.

This power is subject to affirmative resolution procedure (see section 49).

Section 12: Proceedings on appeal to Upper Tribunal

113.

Section 12 provides for the Upper Tribunal’s powers when it determines that an error
has been made on a point of law by the First-tier Tribunal. The Upper Tribunal may set
asidethedecision of the First-tier Tribunal; if it doesit must either remit the case back to
theFirst-tier Tribunal with directionsfor itsreconsideration, or makethe decision which
it considers should have been made. If it takes the latter option it can make findings of
fact. If the Upper Tribunal sends the case back to the First-tier Tribunal it may direct
that adifferent panel reconsidersthe case. The Upper Tribunal may also give procedural
directions in relation to the case. If the Upper Tribuna decides that the error of law
does not invalidate the decision of the First-tier Tribunal it can let that decision stand.

Section 13: Right to appeal to Court of Appeal etc

114.

115.

116.

117.

118.

Section 13 provides the basis on which appeals can be made to the Court of Appeal in
England and Wales or Northern Ireland or the Court of Session in Scotland. Appeals
may be made on any point of law with permission either from the Upper Tribuna or
the relevant appellate court (see subsection (11)). Certain decisions are excluded and
the Lord Chancellor can under subsection (8)(f) add to the list, but subject to the same
constraints asin section 11.

Those constraints are set out in subsection (9). As a result, the power to add to the
list of excluded decisions can be used for two purposes only. The first purpose is the
preservation of existing appeal rightswherethoserightsare, or include, something other
than aright of appeal on apoint of law. The second purposeisthe preservation, in cases
where there is currently no appeal right, of the existing position.

Under subsection (6) the Lord Chancellor may by order restrict appeals to the Court
of Appeal to cases where the court or the Upper Tribunal considers that the proposed
appeal would raise some important point of principle or practice or that there is some
other compelling reason for the appeal to be heard. The intention is to restrict second
appeals on the same point unless there iswider public interest, i.e. where a prospective
appellant has had their case considered by both the First-tier Tribunal and the Upper
Tribunal. The criteria set out in this subsection are the same as the criteria applied by
the Court of Appeal in considering second appeal s from the High Court or county court
(see the Access to Justice Act 1999, section 55(1)).

The exercise of the power under the subsection is subject to the affirmative resolution
procedure (see section 49). Subsection (6) does not apply to appeals to the Court of
Session.

Subsections (11) to (13) require the Upper Tribunal to specify the relevant appellate
court (see subsection (11)). Thisprovision isintended to deal with situationswhereitis
not obviouswhich isthe appropriate appel late court, e.g. where an appellant has moved
from Scotland to England or vice versa, or in order that linked cases can be dealt with
in the same court.
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Subsection (14) empowers the Lord Chancellor to specify who may or may not be
treated as being a party to a case for the purposes of making an appeal from the First-
tier Tribunal to the Upper Tribunal (see the note above on section 11(8)).

Subsection (15) enables rules of court to specify the time within which an application
for permission (or leave) may be made for a proposed appeal from the Upper Tribunal
to the relevant appeal court. Any such rulesfor England and Wales will be made by the
Civil Procedure Rules Committee.

Section 14: Proceedings on appeal to Court of Appeal etc

121.

Where the appellate court determines that the Upper Tribunal has made an error of
law, it has power to set aside the decision and either send the case back to the Upper
Tribuna to be redecided (or, where the decision of the Upper Tribunal was on an
appeal or reference from another tribunal or some other person, to that other tribunal
or person, with direction for its reconsideration), or to make the decision which it
considersthe Upper Tribunal (or the other tribunal or person) should have made. Under
subsection (3), the appellate court may direct that the persons chosen to reconsider the
case are not those who made the decision which gave rise to the appeal. It may also
give procedural directions in connection with the reconsideration of the case.

“Judicial Review” Sections15to 21

122.

123.

Tribunals currently have no powers of judicia review. Sections 15 to 21 create a
statutory regime which enables the Upper Tribunal to exercise judicial review powers
in appropriate cases. This will alow the parties to have the benefit of the specialist
expertise of the Upper Tribunal in cases similar to those with which the Upper Tribunal
routinely deals in the exercise of its statutory appellate jurisdiction. These provisions
do not alter the inherent or statutory jurisdiction of the High Court (as amended by
section 141), except as aresult of the amendments made by section 19.

There will be two situations in which the Upper Tribunal will be able to use these
powers in cases arising under the law of England and Wales or of Northern Ireland.
The first is where a direction has been made by the Lord Chief Justice or his delegate
with the agreement of the Lord Chancellor, specifying a class of case to be dealt with
by the Upper Tribunal rather than the High Court. The second is where the High Court
orders the transfer of an individual case because it considers it just and convenient to
do so in cases arising under the law of England and Wales or of Northern Ireland (but
it will not be possible for cases to be transferred to the Upper Tribunal if they involve
immigration or nationality matters).

Section 15: Upper Tribunal’s*“judicial review” jurisdiction

124.

125.

Section 15 confers power on the Upper Tribunal to grant certain forms of relief in the
same way as the High Court on an application for judicia review. This section needs
to be read alongside sections 16 and 18, which set out the circumstances in which the
Upper Tribunal has jurisdiction.

Whereit hasjurisdiction, the Upper Tribunal may grant amandatory order (an order that
the respondent does something); a prohibiting order (an order that the respondent stops
doing something); a quashing order (an order setting aside a decision); a declaration;
or an injunction. These remedies have the same effect as if made by the High Court. In
determining whether to grant aremedy, the Tribunal must have regard to the principles
of judicia review that would apply in the court from which jurisdiction has been
delegated. Thereforethe Upper Tribunal’ spowersare similar to those of the High Court.

Section 16: Application for relief under section 15(1)

126.

Because the Upper Tribunal’ s powers are similar to those of the High Court in judicial
review cases, the Upper Tribunal’ s powers are subject to similar conditions. Therefore
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it is necessary to have permission to apply to the Upper Tribunal to exerciseitsjudicial
review jurisdiction. This may not be granted if the applicant has insufficient interest
in the disputed matter. The Upper Tribunal may also refuse permission, or refuse a
remedy, if there has been delay in making an application.

Awards made by the Upper Tribunal in exercising its judicia review jurisdiction may
be enforced asif they were an award of the High Court.

Section 17: Quashing orders under section 15(1): supplementary provision

128.

Section 17 makes further provision as to the powers of the Upper Tribunal if it decides
to grant aquashing order. If it quashes adecision it may also remit the matter for further
consideration or substitute its own decision. The Upper Tribunal’s powers are similar
to the High Court’s (see section 141).

Section 18: Limits of jurisdiction under section 15(1)

129.

130.

131

132.

133.

134.

135.

Section 18 sets out the conditions that need to be met for the Upper Tribunal to have
power to deal with an application under section 15 for relief, or an application for
permission to apply for relief.

Subsection (2) stipulatesthat four conditions must be met beforethetribunal may decide
theapplication. Theseare set out in subsections (4) to (8). If these conditionsare not met,
the tribunal must by order transfer the application to the High Court (subsection (3)).

The first condition (subsection (4)) is that the applicant in question is only seeking a
remedy that the Upper Tribunal is able to grant.

The second condition (subsection (5)) isthat the application does not call into question
anything done by the Crown Court. This is because it would be anomalous to give a
tribunal, a superior court of record, supervisory powers over another superior court of
record.

The third condition (subsection (6)) isthat the application falls within a specified class
of case. The classis designated by a direction made by or on behalf of the Lord Chief
Justice with the concurrence of the Lord Chancellor. By virtue of subsection (7), the
power to give such directions includes the power to vary or revoke directions that are
made, and the power to make different provision for different circumstances.

The fourth condition (subsection (8)) is that the judge presiding at the hearing of the
applicationiseither ajudgelisted in paragraph (a) of that subsection or a person within
paragraph (b) of that subsection.

Subsection (9) stipulatesthat where an applicationistransferred to the High Court under
subsection (3) above, it must be treated asif it had been made to the High Court in the
first place. Under subsection (10), Rules of Court may be made to enable applications,
permission or leave to be treated asif they had been made by the High Court. Any such
rules for England and Wales will be made by the Civil Procedure Rules Committee.

Section 19: Transfer of judicial review applications from High Court

136.

Section 19 amends the Supreme Court Act 1981 and the Judicature (Northern Ireland)
Act 1978 to complement sections 15 to 18. Asaresult, certain applicationsfor judicial
review will have to be transferred to the Upper Tribunal where that class of case has
been designated by a direction. In addition, the High Court may transfer to the Upper
Tribunal individual cases that do not fall within a class specified under section 18(6).
However, cases relating to immigration and nationality matters cannot be transferred
in exercise of this discretionary transfer power.
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Section 20: Transfer of judicial review applications from the Court of Session

137.

Section 20 makes provision for the Court of Session to transfer applicationsfor judicial
review to the Upper Tribunal. Applications cannot be transferred if they relate to
immigration or nationality matters, or if they relate to devolved matters. Also, an
application can only be transferred if it does not seek anything other than an exercise
of the supervisory jurisdiction of the Court of Session. Subject to those three points,
an application will have to be transferred if it falls within a class specified by act of
sederunt made with the consent of the Lord Chancellor, and may be transferred even
if it does not fall within such aclass.

Section 21: Upper Tribunal’s*judicial review” jurisdiction: Scotland

138.

Section 21 confirms that the Upper Tribunal will decide applications transferred to it
from the Court of Session under section 20 and that the Upper Tribunal has the same
powers of judicial review in such cases as the Court of Session.

Section 22 and Schedule 5: Tribunal Procedure Rules

Section 22

139.

140.

141.

142.

At present, each tribunal hasits own rules, and in many tribunals there are multiple sets
of rules. Rule-making powers usually rest with the Lord Chancellor or the Secretary
of State. They are usualy subject to parliamentary procedure, and the Council on
Tribunals must be consulted, but there is no standard form or approach, and no statutory
requirement to consult stakeholders. In the courts, rules are made by rule committees
with judicial and practitioner membership under a unified set of powers, alowing
for consistency in the development of procedure. The intention is to replicate this
arrangement for the new tribunals.

Section 22 provides for the power to make procedural rules for the new tribunals.
Subsection (4) states the overriding objective to be followed by the Tribunal Procedure
Committee when it makes Tribunal Procedure Rules. Thisis similar to the overriding
objective governing the Civil Procedure Rules. The purpose of the overriding objective
is to ensure that the Tribunal Procedural Committee observes certain fundamental
principles when exercising its powers to make procedural rules, such as, securing that
justiceisdonein proceedings before atribunal and that the tribunal systemisaccessible
and fair.

Schedule 5

Schedule 5 makes provision for (Part 1) what the tribunal procedural rules may contain,
(Part 2) the creation of a Tribunal Procedure Committee with responsibility for making
suchrules, (Part 3) the processfor making them and (Part 4) the power to amend primary
legislation in pursuance of arule change. It is expected that the Committee will develop
awide-ranging programme of work.

Part 1 of Schedule 5 sets out matters which may be covered by Tribunal Procedure
Rules. It empowersthe Tribunal Procedure Committee to make tribunal procedurerules
which include provisionsin respect of:

* Theexercise of concurrent functions (paragraph 2)

e Delegation to staff (paragraph (3)

* Timelimits (paragraph 4)

*  Repeat applications (paragraph 5)

e Thetribunal acting of its own initiative (paragraph 6)
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e The extent to which matters may be decided without a hearing and whether a
hearing may be public or private (paragraph 7)

*  Proceedings without prior notice (paragraph 8)
*  Representation (paragraph (9)

e Evidence and witnesses, including provisions relating to the payment of expenses
for those attending hearings (paragraph 10)

* Useof information (paragraph 11)
» Costs and expenses (paragraph 12)
e Set—off and interest (paragraph 13)
* Arbitration (paragraph 14)

» Correction of decisions and setting aside of decisions on procedural grounds
(paragraph 15)

Thisisnot an exhaustivelist and does not limit the broad power in section 22(1) to make
procedural rules. Rather, the Tribunal Procedure Committeewill exerciseitsjudgement,
within the process set out in Part 3 of Schedule 5, to determine which rules are needed
in each jurisdiction. It is not intended that each jurisdiction will have rules that cover
every aspect listed. Rather thelist in Part 1 includes matters which could be considered
an extension of the general provisionsin section 22.

Paragraph 15, which deals with the correction of decisions and the setting aside of
decisions on procedural grounds, does not enable rulesto restrict the review powersin
sections 9 and 10. Rather, this paragraph allows for rules to alow certain matters to
be reviewed otherwise than by a tribunal under sections 9 and 10. For example rules
made in reliance on paragraph 15 could provide for a member of staff to correct an
accidental error.

Part 2 of Schedule 5 providesfor the membership of the Tribunal Procedure Committee.
The provisions governing the membership and responsibility for appointing members
of the Tribunal Procedure Committee are loosely modelled on those for the rule
committees making rules of court but are more flexible because of the diverse nature
of tribunals. The Committee is intended to consist of core members and additional
members appointed as and when required to provide jurisdiction-specific knowledge.

The core membership consists of the Senior President or a person nominated by
him, three people with experience of practice in tribunals or giving advice to persons
involved in tribunal proceedings, a person nominated by the Administrative Justice
and Tribunals Council, a judge from each of the tribunals, a tribuna member and
a person with experience in and knowledge of the Scottish legal system. The Lord
Chancellor’ sroleislimited to selecting personswith experience of tribunal proceedings
or practice and appointing the member selected by the Administrative Justice and
Tribunals Council. Consistent with the Concordat, the selection of judicial members
falsto either the Lord Chief Justice or the Lord President.

Paragraph 24 provides that any additional members are appointed (at the request of the
Senior President of Tribunals) by the Lord Chief Justice of England and Wales, the
Lord President of the Court of Session or the Lord Chief Justice of Northern Ireland.
It is expected that additional members will usually be members of the judiciary. The
additional members are intended to bring specialist knowledge to the Committee when
discussing particular matters.

Under paragraph 25, the Lord Chancellor may make changes to the composition of the
Committee, but only with the concurrence of the Lord Chief Justice of England and
Wales. The concurrence of the Lord President of the Court of Session or the Lord Chief
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Justice of Northern Ireland is necessary where such a change would affect a member
appointed to the committee by them. The composition of the Tribuna Procedure
Committee may need to vary depending on the jurisdiction for which it is making rules
and asjurisdictions transfer in.

Part 3 of Schedule 5 details the process by which Tribunal Procedure Rules are to
be made. This is consistent with the process for making Civil, Family and Criminal
Procedure Rules. The Committee is required to consult before rules are made. In order
for the rules to be submitted to the Lord Chancellor they must be approved by the
Committee. The Lord Chancellor’s powers once rules are submitted to him are limited
to powers to allow or disallow. However, the Lord Chancellor does have the power
to specify a purpose which must be achieved by rules. Thisis to ensure that, although
the Tribunal Procedure Committee is independent, the Lord Chancellor is able to set
objectivesfor the rules.

Once alowed by the Lord Chancellor, rules made under this process are subject to
negative resolution procedure.

Part 4 of Schedule 5 gives the Lord Chancellor power to amend, repeal or revoke any
Act in pursuance of arule change. This power is based upon the provisionsin the Civil
Procedure Act 1997. An order exercising this power is subject to affirmative resolution
procedure. The aim of this provision is to ensure that tribunals operate smoothly and
without conflicting with legidlation on the statute book.

Section 23: Practice directions

152.

Section 23 provides the Senior President with the statutory authority to supplement
Tribunal Procedure Rules by means of practice directions. These directions may (for
example) take the form of guidance, interpretation of the law, matters of precedent or
the delegation of judicial functionsto senior members. The giving of practice directions
is one of the functions that the Senior President may choose to delegate to Chamber
Presidents under section 8. Following the Concordat, practice directions made either by
the Senior President or a Chamber President will usually require the Lord Chancellor’s
approval. There are two exceptions. The first is where practice directions consist of
guidance about the application and interpretation of law or the making of decisions.
The second exception is where practice directions consist of criteria for determining
which members of thetribunals may be chosen to decide particular categories of matter.
Practice directions given by a Chamber President in his own right (i.e. as opposed to
directions given by him when exercising, under a delegation, the Senior President’s
power to give practice directions) will always require the Senior President’ s approval,
whether or not they also require the Lord Chancellor’s approval.

Section 24: Mediation

153.

Mediation and other forms of alternative dispute resolution are used increasingly in the
justice system. They can provide more efficient and effective remedies, at lower cost
and with less pressure on users. Section 24 has been designed to provide the statutory
basis for mediation. The use of mediation in tribunal proceedings can be governed
both by Tribunal Procedure Rules and by practice directions. It is neither intended nor
envisaged that mediation will take placein all jurisdictions, although the term mediation
can encompass a broad spectrum of activity. The section will enable staff appointed for
the employment tribunals, EAT and AIT, as well as staff appointed for the First-tier
and Upper Tribunals, to act as mediatorsin relation to disputed mattersin proceedings
before the First-tier or Upper Tribunal.

Section 25: Supplementary powers of Upper Tribunal

154.

Section 25 provides the Upper Tribunal with the powers of the High Court or Court
of Session to require the attendance and examination of witnesses and the production
and inspection of documents, and all other matters incidental to the Upper Tribunal’s
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functions. Thesearesimilar powersto the Employment Appeal Tribunal’ spowersunder
section 29 of the Employment Tribunals Act 1996.

Section 26: First-tier Tribunal and Upper Tribunal: sitting places

155.

Section 26 providesfor the First-tier Tribunal or the Upper Tribunal to sit anywherein
the United Kingdom irrespective of the law under which a case arises. Thiswill allow
the flexible listing of cases for hearing in accordance with the needs of tribunal users.
It does not, however, allow atribunal to decide which law it wants to apply.

Section 27: Enforcement

156.

157.

158.

159.

160.

161.

162.

Subsections (1) to (3) ensure that monetary awards made by the First-tier and Upper
Tribunals are enforceabl e through the courts. These provisions do not alter the methods
of enforcement by the courts.

Many tribunal awards in England and Wales are currently enforced through the county
court, but there are some where enforcement is currently through the High Court
(e.g. the Lands Tribunal where enforcement may be through either court, and the
Transport Tribunal where enforcement is in the High Court). Subsection (1) states that
a sum payable following a decision of either the First-tier or Upper Tribunal will be
recoverable asif it were payable either under an order of acounty court in England and
Wales or an order of the High Court in England and Wales.

Subsection (2) makes corresponding provision for Scotland. An order for payment made
as aresult of adecision of either the First-tier or Upper Tribunal made in Scotland (or
acopy of such an order certified in accordance with Tribunal Procedure Rules) may be
enforced asif it werean extract registered decreearbitral bearing awarrant for execution
issued by the sheriff court of any sheriffdom in Scotland (i.e. without the intermediate
step of registering the decision with the sheriff court).

Subsection (3) makes corresponding provision for Northern Ireland. An order for
payment made as a result of a decision of either the First-tier or Upper Tribuna in
Northern Ireland will be recoverable as if it were payable under either an order of a
county court or the High Court in Northern Ireland.

Subsection (4) provides that the enforcement provisions in the preceding subsections
do not apply to awards of damages, restitution or the recovery of a sum due made to
an applicant by the Upper Tribunal exercising itsjudicial review powers under sections
16(6) or 21(1), because enforcement of such awardsis dealt with in sections 16(7) and
21(4).

Subsection (5) empowers the Lord Chancellor to make an order (applying to England
and Wales or to Northern Ireland) stipulating that a sum of a description specified in
the order (payable in pursuance of a decision of the First-tier or Upper Tribunal) may
be recoverable as if it were payable either under an order of a county court, or under
an order of the High Court, but not both.

Subsection (6) alows for Tribunal Procedure Rules to be made which spell out where
for the purposes of the enforcement provisions a decision is to be taken to have been
made. Thisisnecessary dueto the different enforcement methodsthat apply to Scotland
compared with England and Wales. Rules might, for example, provide that where a
tribunal issitting in Scotland to hear a case arising under the law of England and Wales,
any sum payable in pursuance of a decision of the tribunal is recoverable as if the
decision had been made in England and Wales. Subsection (6) also alows Rules to
provide for some sums not to be recoverable under the provisions of the section. This
might be appropriate where the particular legislation under which a tribunal is acting
contains its own procedures for enforcing awards.
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Section 28: Assessors

163.

An assessor is an expert who is appointed by a court or tribunal to assist it in dealing
with issues within the assessor’s area of expertise. Some tribunals already have a
power to appoint assessors and this section will allow this practice to continue within
the new tribunals. This section provides the First-tier Tribunal or the Upper Tribunal
with the power to appoint an assessor to assist where it is dealing with matters that
require a special expertise that the tribunal would otherwise not have available to it.
This provision will not require an assessor to be used where it is inappropriate to the
jurisdiction.

Section 29: Costs or expenses

164.

The powers of many tribunals to award costs are currently limited, either because they
have no such powers, or because the scope of any power they have is limited. This
section grants the tribunals the discretion to order costs and expenses in the same way
as courts. It is not intended that these provisions will apply in all jurisdictions, rather
that therewill beflexibility as part of the creation of the new system to determine where
a costs regime would be appropriate and whether there should be any limitsto such a
regime (for example, that costs should be awarded only against a party who has acted
vexatiously or unreasonably). Subsection (1) is subject to provision made under the
Tribuna Procedure Rules so asto allow for such flexibility.

Section 30: Transfer of functions of certain tribunals

165.

166.

167.

168.

169.

170.

171

The transfer of jurisdictions to the new tribunals is a central feature of the Act. This
section provides the Lord Chancellor with the power to transfer jurisdictions from
those tribunals listed in the relevant Parts of Schedule 6 to either of the two new
tribunal s or the employment tribunals or the Employment Appeal Tribunal. In thisway
adjudicative functions which are currently spread across a wide range of tribunals can
be consolidated into the new tribunals and the employment tribunals and Employment
Appeal Tribunal.

Subsection (1) empowersthe Lord Chancellor to provide for the functions of atribunal
to be transferred to the First-tier Tribunal, Upper Tribunal or the First-tier and Upper
Tribunals, with the question asto which of themisto exercisethefunctioninaparticular
case being determined by a person under provisions of the order or by, or under,
Tribunal Procedure Rules. It also provides for the transfer of a function to the First-
tier Tribuna to the extent specified in the order, and to the Upper Tribunal to the
extent so specified. It provides similarly for transfersto an employment tribunal, or the
Employment Appea Tribunal.

Subsection (3) provides that the Lord Chancellor may further transfer functions in
accordance with the provisions of subsection (1).

The general policy of subsections (5) to (8) isto restrict devolved functions from being
transferred to the new tribunals.

Under subsection (5), the genera rule is that functions of tribunals which are within
the legislative competence of the Scottish Parliament or the Northern Ireland Assembly
(i.e. devolved) may not be transferred to the First-tier Tribunal or Upper Tribunal under
section 30.

Subsections (6) and (7) set out some exceptions. Functionsin relation to appealsrelating
to estate agents and consumer credit, and criminal injury compensation appeals, may be
transferred. But transfer of functions relating to criminal injury compensation appeals
in Scotland will require the consent of Scottish Ministers.

Subsection (8) provides that if any functions relating to the operation of atribunal, or
expenses for attending the tribunal, are exercisable by the Welsh Ministers, functions
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of that tribunal may be transferred under section 30 only with the consent of the Welsh
Ministers.

Section 31: Transfers under section 30: supplementary powers

172.

173.

174.

175.

176.

177.

178.

179.

Where functions are transferred under section 30, supplementary powers are needed to
give the transfer full effect. Subsection (1) confers power on the Lord Chancellor to
provide by order for the abolition of atribunal whose functions have been transferred
under section 30.

Orders abolishing tribunals will be brought into force at the point of transfer of their
functions (or should the functions of atribunal be transferred in stages, at the point of
transfer of the last of their functions), thereby removing redundant organisations from
statute.

Subsection (2) enablesthe Lord Chancellor, in transferring functions of atribunal listed
in Schedule 6, to provide for members of the tribunal who are judicial office holdersto
have a new office within either the First-tier Tribunal or the Upper Tribunal.

Subsection (5) provides that the power under subsection (2) to transfer office-holders
into the new tribunals is not available as respects any person whose existing office is
that of Commissioner for the General Purposes of Income Tax. That officeis abolished
by paragraph 1(1) of Schedule 8 to the Act. The offices of General Commissioner of
Income Tax and of Clerk to the Genera Commissioners are expected to be abolished
at the point that the functions of the General Commissioners are transferred.

Subsections (7) and (8) allow the Lord Chancellor to provide by order for the
continuation of procedura rules following a transfer of functions, if necessary by
modification of those rules.

At the point of transfer, orders can be brought into force transferring the existing sets of
rules that govern procedure for the tribunals. Minor modifications may be made to the
sets of rules where functions are to be transferred to a new tribunal so that they align
with the provisions of the Act.

Subsection (9) enablesthe Lord Chancellor to make, by order, incidental, supplemental,
transitional or consequential provision, or provision for savings, to facilitate: atransfer
under section 30 of functions of tribunals; the appointment of tribunal judiciary to
offices created by the Act; and the transfer of procedural rules.

To facilitate the smooth continuation of tribunal business at and beyond the point of
transfer, orderswill need to make provision for completion of al work underway in the
tribunals at the point of transfer of their functions. The orderswill also be ableto ensure
that referencesto tribunal s that have been abolished are removed from statute.

Section 32: Power to provide for appeal to Upper Tribunal from tribunalsin Wales

180.

181.

182.

Where a jurisdiction is exercised by separate tribunals for England and Wales,
difficulties could arise if there were different routes of onward appeal for the English
and Welsh tribunals.

Section 32 therefore provides for an appeal to the Upper Tribunal from tribunals in
Wales in two circumstances. Subsections (1) and (2) deal with a situation where the
functions of atribunal covering both England and Wales are transferred to the First-tier
Tribunal in respect of England only. Subsection (3) deals with appeals from tribunals
which already have a separate existence in Wales, and which are listed in Part 7 of
Schedule 6.

Subsection (2) empowers the Lord Chancellor to provide for appeals from a decision
of atribunal in aWelsh case to be made to the Upper Tribunal instead of to acourt. An
example of how the power could be used is as follows. An existing tribunal operates
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in Wales under legidation that is the same as, or corresponds to, the legidation under
which the tribunal operates in England. An appeal can be made to a court against
decision made by the existing tribunal. The existing tribunal’s functions in England
are transferred to the First-tier Tribunal under section 30. When the First-tier Tribunal
makes a decision in England under the transferred function, any appeal hasto be made
not to that court but to the Upper Tribunal. Subsection (2) could be used to provide that
when the existing tribunal makes a decision in Wales, an appeal against that decision
has to be made not to that court but to the Upper Tribunal.

Subsection (3) empowers the Lord Chancellor to provide for an appea against a
decision of a scheduled tribunal to be made to the Upper Tribunal, where the decision
ismade by the tribunal in exercising afunction in relation to Wales. The power enables
an existing right to appeal from the tribunal to a court to be converted into aright to
appeal from the tribunal to the Upper Tribunal.

Section 33: Power to provide for appeal to Upper Tribunal from tribunalsin
Scotland

184.

185.

Where atribunal jurisdiction is transferred to the new tribunals under section 30, and
such ajurisdiction is not transferred in relation to Scotland, section 33 creates a power
for the Lord Chancellor to provide (by order) for an appeal tothe Upper Tribunal against
a corresponding decision made in exercising the untransferred Scottish jurisdiction.

An order under the section provides for the situation where the functions of a tribunal
are to be transferred in respect of England, or England and Wales, but not in respect
of Scotland; and where there is aright of appeal to the Upper Tribunal from decisions
made in exercising the transferred jurisdiction in England, but no right of appeal from
the decisions made in exercising the untransferred Scottish jurisdiction.

Section 34: Power to provide for appeal to Upper Tribunal from tribunalsin
Northern Ireland

186.

Section 34 provides a power (analogous to that provided in section 33 in respect of
Scotland) for a new appeal right to the Upper Tribunal from tribunals in Northern
Ireland where the equivalent tribunal jurisdiction in England has been transferred (most
likely) to the First-tier Tribunal and thereisanew appeal right in England to the Upper
Tribunal.

Section 35: Transfer of Ministerial responsibilitiesfor certain tribunals

187.

188.

Section 35 makesit possibleto transfer to the Lord Chancellor administrative functions
of other ministers (and functions of the Commissioners for Her Majesty’s Revenue
and Customs) in relation to tribunals listed in Schedule 6. The power is similar to the
power under section 1 of the Ministers of the Crown Act 1975 which enables transfer
of functions between ministers.

Subsections (8) and (9) taken together prevent functions transferred to the Lord
Chancellor from being transferred to another Minister of the Crown under
subsection (1) or under the Ministers of the Crown Act 1975. This will replicate
the effect of section 19 of, and Schedule 7 to, the Constitutional Reform Act 2005,
entrenching judiciary-related functions in the office of the Lord Chancellor, and
so helping to secure the independence of tribunals from the departments formerly
responsible for them.

Section 36: Transfer of powersto make procedural rulesfor certain tribunals

189.

Section 36 enables the Lord Chancellor by order to transfer power to make procedural
rules for certain tribunals to himself or to the Tribunal Procedure Committee.
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Most of the powers that may be transferred under this section are currently exercisable
by the Secretary of State. This power will allow the Lord Chancellor to:

» standardise the process for making rulesfor those tribunal swhose functions are not
scheduled to transfer into the new tribunal structure; or

e cater for the possibility that tribunal rules need to be made before the Tribunal
Procedure Committee is operational; or

e transfer the responsibility for making rules for particular tribunals to the Tribunal
Procedure Committee beforetheir functionsaretransferredto the First-tier Tribunal
or Upper Tribunal.

The Act as enacted does not confer power to transfer the Secretary of State’ s power to
make procedural rules for the employment tribunals.

Section 37: Power to amend lists of tribunalsin Schedule 6

192.

193.

194.

195.

Section 37 gives the Lord Chancellor the power to amend the lists of tribunals in
Schedule 6 to the Act by: addition to alist; removal from alist; removing alist from
the Schedule; or adding alist of tribunals to the Schedule.

The power is constrained by subsections (2), (3) and (4):

*  Under subsection (2)(a), atribunal created otherwise than by or under an enactment
(e.g. aprivate tribunal of some kind) cannot be brought within the new structure.

e Under subsection (2)(b), tribunals created after the last day of the Session in which
the Act is passed (likely to be aday in October/November 2007) may not be added
to any of the lists of tribunals in Schedule 6. If the First-tier Tribunal or Upper
Tribunal is to have jurisdiction created by later legislation then it will need to be
conferred by that later legislation rather than transferred using the machinery of
section 30. Asthe First-tier and Upper Tribunals are all-purpose in nature it is not
expected that there will be aneed to create any new tribunals.

e Subsections(2)(c) and (3) preservethe position of the Welsh Ministers by requiring
the consent of the Welsh Ministerswherethey have apower inrelationto atribunal.

»  Subsection (4) prevents the power being used to bring any of the ordinary courts
of law into the new tribunal structure. The terms “tribunal” and “ordinary court of
law™ are not defined but follow the terminology used in the Tribunals and Inquiries
Act 1992.

Schedule 6

Schedule 6 has to be read alongside sections 30 to 36 of the Act. Schedule 6 describes
which of sections 30 to 36 apply to thevarioustribunalslisted in the Schedule. Thereare
threemain powersthat the Lord Chancellor can exercisein relationto thetribunalslisted
in the Schedule: section 30 deals with the transfer of tribunals' functions, including
adjudicative functions; section 35 deals with the transfer of executive functions in
relation to tribunals to the Lord Chancellor; and section 36 deals with the transfer of
rule making powers to the Lord Chancellor and the Tribunal Procedure Committee.

Because of the number of permutations, Schedule 6 as enacted contains seven lists:
e Part 1: tribunals where al three types of function can be transferred.

e Part 2: tribunals where only the adjudicative and executive functions can be
transferred. There are no rule-making powersto transfer.

* Part 3: tribunals where only the adjudicative and rule-making powers can be
transferred because all executive functions are aready with the Lord Chancellor.

24


http://www.legislation.gov.uk/id/ukpga/2007/15/section/37
http://www.legislation.gov.uk/id/ukpga/2007/15/schedule/6
http://www.legislation.gov.uk/id/ukpga/2007/15/section/37
http://www.legislation.gov.uk/id/ukpga/2007/15/schedule/6
http://www.legislation.gov.uk/id/ukpga/2007/15/schedule/6

These notes refer to the Tribunals, Courts and Enforcement Act
2007 (c.15) which received Royal Assent on 19th July 2007

e Part 4: tribunals where only the tribunal’ s functions can be transferred.

e Part 5: tribunals where executive functions can be transferred to the Lord
Chancellor and rule-making functionsto the Tribunal Procedure Committeeor Lord
Chancellor but there can be no transfer of the tribunal’ s functions.

» Part 6: tribunals where only executive functions can be transferred. No change is
intended to the tribunal’ s functions, and rule-making powers are to remain with the
Secretary of State, asindicated in Transforming Public Services.

e Part 7: tribunals in Wales where onward appeals can be to the Upper Tribunal
instead of the courts.

Section 38: Ordersunder sections 30-36: supplementary

196.

This section provides for power to amend, repeal or revoke enactments in connection
with orders under sections 30 to 36 (i.e. covering the transfer of functions of tribunals;
abolition of tribunals, mapping of tribuna judicial office holders to the offices
established by the Act; continuation of tribunal procedural rules after transfer of
functions; incidental, supplemental, transitional and consequential provisions; appeal
routes for tribunals in Wales; appeal routes for tribunals in Scotland; appeal routes
for tribunals in Northern Ireland; transfer of ministerial responsibilities for tribunals;
transfer of power to make tribunal procedural rules).

Section 39: Administrative support for certain tribunals: The general duty

197.

Section 39 placesthe Lord Chancellor under a statutory obligation to ensure thereisan
efficient and effective system of tribunal administration. Theduty isframed in respect of
the First-tier Tribunal, the Upper Tribunal, the employment tribunal's, the Employment
Appeal Tribunal and the Asylum and Immigration Tribunal. It mirrors section 1 of the
Courts Act 2003, which sets out the Lord Chancellor’s duty in respect of the courts
in England and Wales. It is intended to show that tribunals are to be treated no less
favourably than the courts.

Section 40: Tribunal staff and services and Section 41: Provision of
accommodation

198.

199.

200.

201.

202.

Sections 40 and 41 are modelled on sections 2 and 3 of the Courts Act 2003 and grant
the Lord Chancellor similar powers to provide staff, services and accommodation for
tribunals. Section 40 allows the Lord Chancellor to employ civil servants as tribunal
staff, so that he can discharge his duty of administering the tribunals and providing
support services.

Subsection (2) enablesthe Lord Chancellor to contract out certain functions. However,
subsection (3) (like section 2 of the Courts Act 2003), prohibits the Lord Chancellor
from contracting out functions which involve making judicial decisions or exercising
any judicial discretion.

A small number of tribunals listed in Schedule 6 have contracted out some staff
functions. Examplesinclude the Lands Tribunal, where some staff functionsrelating to
the maintenance of the Tribunal’ slibrary are contracted out; and the AI T, where typing
services are contracted out.

Whereit is decided that administrative functions are best delivered by contracting out,
an order will be made under subsection (4) enabling contractsto be signed. Orders will
be made only after consultation with the Senior President under subsection (5).

Section 41 gives the Lord Chancellor power to provide, equip, maintain and manage
tribunal accommodation.
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Section 42: Fees

203.

204.

205.

206.

Section 42 has been designed to cover in part those tribunals which currently charge a
fee for their services and in part the possibility that at some point in the future it may
be appropriate to charge fees in other or new jurisdictions.

Under subsection (1) the Lord Chancellor will have a power to prescribe, by order,
feesto be paid for anything done in the new tribunals, in the Asylum and Immigration
Tribunal and in any other statutory tribunal added to the list by order (under
subsection (3)), subject to the affirmative resolution procedure. The corresponding
power in respect of court fees under section 92 of the Courts Act 2003 can be used
to recover running costs of the courts. Similarly, it is considered that the power under
section 42 could be used to set fees at alevel designed to recover from usersof tribunals
some or al of the running costs of (or of apart of) the tribunals concerned.

Subsection (5) stipulates that before making an order under section 42, the Lord
Chancellor must consult the Senior President and the AJTC.

Treasury consent will not be required for changesto existing feelevels (subsection (6)).
Where a fee is introduced in an area where a fee has not previously been payable,
section 49(6)(c) requiresthat the order is subject to the affirmative resol ution procedure.
Section 42 also confers power to set feesfor the conduct of mediation by tribunals staff
appointed under section 40(1) but, since this section establishes the principle of fees
being set for this, the negative resolution procedure will be used when setting them.

Section 43: Report by Senior President of Tribunals

207.

Section 43 requires the Senior President to give the Lord Chancellor a report on the
cases that have come before the First-tier Tribunal and the Upper Tribunal in each
year. The report will also cover cases coming before the employment tribunals and the
Employment Appeal Tribunal. This provision isintended to support improvement both
intheworkings of thetribunalsand the standard of decision-making and review in cases
which come before the tribunal s. Section 43 givesthe Senior President some flexibility
in deciding which matters should be covered in the report, and the Lord Chancellor
some flexibility in deciding which matters are a priority for the report.

Sections 44 and 45: The Administrative Justice and Tribunals Council

208.

209.

The existing Council on Tribunals will be replaced by an Administrative Justice and
Tribunals Council (AJTC), which is established by section 44 and Schedule 7. The
AJTC, like the Council on Tribunals, will be a non-departmental public body, but will
have awider remit.

When the AJTC comes into existence, the Council on Tribunals (and its Scottish
Committee) will be abolished. Thiswill be effected by section 45. Section 45 enables
the Lord Chancellor to make an order transferring any property, rightsor liabilities the
Council on Tribunals may have at the time when it is abolished to the new AJTC. The
order isto be subject to negative resolution procedure.

Schedule 7: Administrative Justice and Tribunals Council

210.
211

212.

Schedule 7 makes provision for the AJTC. It isdivided into 4 parts.

Part 1 (paragraphs 1 to 11) deals with the membership of the AJTC and for the
Committees of the AJTC.

Paragraph 1 providesthat the AJTC isto consist of aminimum of 10 and amaximum of
15 members and the Parliamentary Commissioner for Administration. Those members,
other than the Parliamentary Commissioner for Administration (who is appointed on
an ex-officio basis), are to be appointed by the Scottish Ministers, the Welsh Ministers
and the Lord Chancellor, each with the concurrence of the others.
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Paragraph 2 makes provision for the nomination of the Chairman of the AJTC. The
nomination is of a member of the AJTC and is made by the Lord Chancellor after
consulting the Scottish and Welsh Ministers. Paragraph 2 aso provides for the terms
of office of the Chairman.

Paragraph 3 makes provision for the terms of office for members appointed under
paragraph 1. Such members are to hold and leave their office in accordance with
the terms on which they have been appointed. The Lord Chancellor may remove an
appointed member on the grounds of inability or misbehaviour but this power can only
be exercised with the concurrence of the Scottish or Welsh Ministerswherethe power is
being exercised in relation to a person appointed by one of them. Members may resign
by writing to the Lord Chancellor or in the case of persons appointed by the Scottish
or Welsh Ministers, by writing to those Ministers.

Paragraphs 4 and 7 establish the Scottish and Welsh Committees of the AJTC.
Paragraphs 4(2) and 7(2) provide that each Committee is to consist of the
Parliamentary Commissioner for Administration, the Public Services Ombudsman for
each jurisdiction, the members of the AJTC appointed under paragraph 1(2) by the
Scottish or Welsh Ministers as the case may be and a specified number of other persons
who are not members of the AJTC appointed by the Scottish or Welsh Ministers under
paragraphs 4 and 7 as appropriate.

Paragraphs 6 and 9 provide for the term of office for those members of the Scottish or
Welsh Committees who are not members of the AJTC and have been appointed by the
Scottish or Welsh Ministers to their respective Committees as described above. Such
members are to hold and leave their office in accordance with the terms on which they
were appointed and can be removed by the Scottish or Welsh Ministers as appropriate
on the ground of inability or misbehaviour. Resignation can be effected by writing to
the Scottish or Welsh Ministers as appropriate.

Paragraphs 5 and 8 provide for the nomination of the Chairman of the Scottish and
Welsh Committees. The relevant Ministers are responsible for nominating a member
of the AJTC who is appointed by them to become the Chairman. The terms of office of
those Chairmen are provided in paragraphs 5 and 8.

Paragraph 10 makes the Lord Chancellor responsible for the remuneration of the
members of the AJTC and the Scottish and Welsh Committees.

Part 2 of Schedule 7 explains the functions of the AJTC. In summary, the AJTC
has functions in relation to the administrative justice system, tribunals and statutory
inquiries.

Paragraph 13 makesit clear that the AJTC isresponsible for keeping the administrative
justice system under review. This function extends to the overall system by which
decisions of an administrative or executive nature are made in respect of a particular
person. The AJTC can advise the Lord Chancellor, the Scottish and Welsh Ministers
and the Senior President on the development of the administrative justice system and
make such reports as it thinks are necessary in relation to its areas of responsibility
under paragraph 13(1).

Paragraph 14 explains the AJTC's genera functions with respect to tribunals. The
AJTC's responsibility is in relation to “listed tribunals’ as defined in Part 4 of
Schedule 7. Listed tribunals include the First-tier Tribunal, the Upper Tribuna and
also any other tribunal that an authority who has responsibility for a tribuna provides
isto be alisted tribunal for the purpose of Schedule 7. So the AJTC's responsibility
for tribunals may extend to tribunals other than the First-tier and Upper Tribunals. By
virtue of paragraph 14 the AJTC isto keep listed tribunals under review and report on
those tribunals and also on any matter that the AJTC thinks is of special importance.
The AJTC isalso to consider and report on any matter referred to it jointly by the Lord
Chancellor, Scottish Ministers and Welsh Ministers under paragraph 16. The AJTC
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may also scrutinise and comment on legislation that is extant or proposed, including
procedural rules, relating to tribunals.

Paragraph 15 documentsthe AJTC’ sdutiesin respect of statutory inquiries. The AJTC's
dutiesinvolve keeping statutory inquiriesunder review, reporting on them and reporting
on other matters it determines to be of particular importance. As with tribunalsit must
also consider and report on any matter referred to it by the Lord Chancellor, the Welsh
Ministers and the Scottish Ministers jointly under paragraph 16.

Paragraph 17 makes provision for the procedure to be followed when the AJTC makesa
report in relation to itsfunctionsin respect of tribunalsunder paragraph 14 and statutory
inquiries under paragraph 15.

Paragraphs 18 and 19 ensure that the Scottish and Welsh Committees are consulted on
any matter that relates solely to their jurisdiction before the Council is authorised to
report on it. These paragraphs also provide that the Scottish and Welsh Committees
can make reports to the AJTC on their own motion in relation to matters specified
in paragraphs 18 and 19. If the AJTC does not make a report on a matter dealt with
in areport made to it by the Scottish or Welsh Committee or in making a report the
AJTC does not adopt the Committee’ sreportswithout modification, the Committee can
submit its report to the Scottish or Welsh Ministers as the case may be. The Scottish
and Welsh Ministers must lay reports submitted to them in these circumstances before
the Scottish Parliament or the National Assembly for Wales as appropriate.

Paragraph 21 sets out the AJTC’s duty to make an annual report on its proceedings
and the corresponding duty on the Scottish Committee and Welsh Committee. The
AJTC's report must be laid before Parliament and also before the Scottish Parliament
and National Assembly for Wales. The reports of the Scottish and Welsh Committees
under thisparagraph must belaid before the Scottish Parliament and National Assembly
for Wales respectively.

Paragraph 22 makes provision for members of the AJTC, the Scottish Committee and
the Welsh Committee to attend proceedings of alisted tribunal (as defined in Part 4
of Schedule 7) or statutory inquiry as observers even when those proceedings are held
in private or do not take the form of a hearing. This right is subject to any statutory
provision that expressly excludes these members from proceedings.

Paragraph 23 provides for the application of certain provisions in Schedule 7 to
Northern Ireland.

Part 3 of Schedule 7 provides for the AJTC to be consulted on procedural rules for a
listed tribunal (as defined in Part 4 of Schedule 7).

Paragraph 24(2) excludes rules made or to be made by the Tribunal Procedura
Committeein relation to alisted tribunal from the general duty in paragraph 24(1). The
duty in paragraph 24(1) isfor aMinister of the Crown, a Scottish Minister or aWelsh
Minister to consult the AJTC before it takes any action outlined in that paragraph in
relation to procedural rules for alisted tribunal (as defined in Part 4 of Schedule 7).
Thisisnot necessary in the excluded cases since a member of the AJTC will sit on the
Tribunal Procedural Committee.

Part 4 contains definitions of termsthat apply to Schedule 7, including the definition of
“listed tribunal” which meansthe First-tier Tribunal, the Upper Tribunal or any tribunal
that the Lord Chancellor, Scottish Ministers or Welsh ministers requeststo be listed for
the purpose of Schedule 7 in accordance with paragraph 25(2) of Schedule 7.

The power in paragraph 25(2) will enable the oversight responsibilities of the Council
to cover tribunalsinside and outside the new tribunal system.
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Section 46: Delegation of Functions by the Lord Chief Justice etc

232.

233.

Section 46 enablesthe L ord Chief Justiceto nominateajudicial office holder (asdefined
in section 109(4) of the Constitutional Reform Act 2005) to exercise any of the listed
functions given to him under the Act. These are:

e Concurrence with the removal of ajudge or other member of the First-tier Tribunal
from office (Schedule 2 paragraph 3(4)).

e Concurrence with a request for a court judge to sit in the First-tier Tribunal
(Schedule 2 paragraph 6(3)(a)).

» Concurrenceintheremoval of ajudge or other member of the Upper Tribunal from
office (Schedule 3 paragraph 3(4)).

e Concurrencewith arequest for acourt judgeto sitinthe Upper Tribunal (Schedule 3
paragraph 6(3)(a)).

e Power to nominate an ordinary judge of the Court of Appeal or a puisne judge of
the High Court to preside over a chamber (Schedule 4 paragraph 2(2)).

* Power to nominate an ordinary judge of the Court of Appeal or a puisne judge of
the High Court to act as a deputy chamber president (Schedule 4 paragraph 5(5)).

e Consultation on the Lord Chancellor's appointees to the Tribunal Procedure
Committee (Schedule 5, paragraph 21(2)).

e Power to appoint members to the Tribunal Procedure Committee (Schedule 5
paragraphs 22 and 24).

» Concurrence in an order changing the composition of the Tribunal Procedure
Committee (Schedule 5 paragraph 25).

This section also makes similar provision for the Lord President of the Court of Session
and the Lord Chief Justice of Northern Ireland.

Section 47: Co-operation in relation to judicial training, guidance and welfare

234.

235.

Section 47 establishes a duty of co-operation between the offices of the Senior
President of Tribunals, the Lord Chief Justices and the Lord President in relation to
judicial guidance, training and welfare. The Senior President has responsibility for
the maintenance of appropriate arrangements for the welfare, training and guidance
of tribunal judiciary and members of the First-tier and Upper Tribunals (paragraph 8
of Schedule 2 and paragraph 9 of Schedule 3) and for judiciary and members of the
employment tribunals, the EAT and the AIT (paragraphs 40, 44 and 54 of Schedule 8).
The Lord Chief Justices of England and Wales and Northern Ireland have the same
responsibility for the court judiciary.

In carrying out these responsibilitiesit isdesirable for there to be aduty of co-operation
between the Senior President and the Lord Chief Justices (and including the Lord
President even though he has no statutory responsibility for such provision at the time
of Royal Assent to this Act). In practical terms, this means the use by tribunals of
ingtitutions which report to the Lord Chief Justice of England and Wales (e.g. the
Judicial Studies Board for training, the Judicial Communications Office for advice on
mediaand handling, and arrangements for counselling and supporting judges under the
contract that was set up by MoJ and are now the responsibility of the Judicial Office).

Section 48: Consequential and other amendments, and transitional provisions

236.

Section 48 gives effect to Schedule 8 (consequential and other amendments) and to
Schedule 9 (transitional provisions).

Schedule 8
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Paragraph 1 abolishes the office of General Commissioner (styled in legislation as
“Commissioner for the general purposes of income tax”) and the offices of clerk, and
assistant clerk, to any General Commissioner. The General Commissionershear appeals
brought under the Taxes Management Act 1970. The General Commissioners must
appoint aclerk and if necessary an assistant clerk to provide administrative functions
and legal advice to the General Commissioners. Provision is made for the General
Commissioners by section 2 of the Taxes Management Act 1970 and the clerks by
section 3. This paragraph is expected to be brought into force when the functions of
the General Commissioners are transferred to the new Tribunals. It is not intended to
use the power under section 31(2) so asto cause a person holding the office of General
Commissioner to become atransferred-in judge of the new Tribunals.

Paragraphs 2, 8, 15, 17t0 19, 24, 28, 30, 32, 33, 53, 56 t0 58, 60 and 61 amend references
or provisions concerning the “Council on Tribunals’. These amendments reflect the
provisions in section 44 and Schedule 7 establishing the Administrative Justice and
Tribunals Council and section 45 abolishing the Council on Tribunals.

Paragraphs 3, 9 to 12, 22, 49 to 52 and 59 enable certain hearings or inquiries
to congtitute a statutory inquiry for the purposes of the Administrative Justice and
Tribunals Council’ s functions with respect to statutory inquiries under paragraph 15 of
Schedule 7.

Paragraphs 4 and 5 will ensure that members of bodies established by the Act are
disqualified from sitting in the House of Commons or the Northern Ireland Assembly.

Paragraph 6 enableslitigantsin person to obtain costs and expenses under the 1975 Act
inproceedingsbeforethe First-tier Tribunal or Upper Tribunal where costs are awarded.
Paragraph 6 also amends section 1(4) of the 1975 Act to provide that the definition of
“rules of court” in that section, in relation to the First-tier and Upper Tribunal, means
Tribunal Procedural Rules.

Paragraph 7 makes the Administrative Justice and Tribunas Council (*AJTC”) and
the Scottish and Welsh Committees of the AJTC subject to the statutory duty under
section 71 of the Race Relations Act 1976 so when carrying out their functions they
have to have regard to the need to eliminate unlawful discrimination and to promote
equal opportunity and good relations.

Paragraph 13 amends sections 26(2)(e) and 37(2) of the Food Safety Act 1990. The
amendments to section 26(2)(€) allow regulations to be made to provide for appeals
to the First-tier Tribunal or Upper Tribunal. Amendments to section 37(2) ensure that
section 37(1)(c) (appeals to the magistrates or sheriff court) does not apply when
regulations provide for an appeal to a Tribunal constituted in accordance with the
regulations or to the First-tier or Upper Tribunal.

Paragraph 16 ensuresthat judges and other membersof the First-tier and Upper Tribunal
are banned under section 75 of the Courtsand Legal Services Act 1990 from practising
as lawyers.

Paragraph 25 removes the requirement for the chairman of certain tribunals to be
selected by the appropriate authority from a panel appointed by the Lord Chancellor.

Paragraphs 26 and 27 will not be commenced at the sametime. Paragraph 26 allowsfor
an interim period where there will be some rules being made by Ministers etc and some
by the Tribunal Procedure Committee. When all rules are being made by the Tribunal
Procedure Committee paragraph 27 can be commenced to remove section 8 of the 1992
Act asthat provision will no longer be necessary.

Paragraph 29 amends section 14(1) of the 1992 Act so the definition is only applicable
to decisions. This is consequential on the repeal by the Act of the provisions of the
1992 Act (sections 1, 4 and 8) that contain references to the working of tribunals or
their procedural rules.
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Paragraph 31 allows for judicial offices created under the Act to be become qualifying
and relevant offices for the respective purposes of pension and retirement provisions
under the Judicial Pensions and Retirement Act 1993 (‘the 1993 Act’). This paragraph
therefore hasto be read in conjunction with the provisions of the 1993 Act. Part 1 of the
1993 Act providesthat aperson who retires from aqualifying judicial officeisentitled,
subject to certain conditions, to a judicial pension under the 1993 Act. A “qualifying
judicial office” isdefined in section 1(6) of the 1993 Act as being that of a person who
holds, on a salaried basis, any one or more of the offices specified in Schedule 1 to the
1993 Act. Any referenceinthe 1993 Actto a“ qualifyingjudicial office” isareferenceto
any office so specifiedif itisheld on asalaried basis. So, the entitlement of any judge or
other member of the First-tier Tribunal or the Upper Tribunal to ajudicia pension under
the 1993 Act depends on whether or not they hold their office on a salaried as opposed
tofee paid basis. This should be borne in mind when considering the application of the
provisions of paragraph 31 in relation to the entitlement of judges and other members
of the new Tribunalsto ajudicial pension.

Paragraph 34 makes provision for oaths to be taken by Criminal Injuries Compensation
Panel adjudicators (to mirror provisions for the First—tier and Upper tribunal judges).
CICAP adjudicators are not included in the general oath taking provisions of
Schedule 2.

Paragraphs 35 to 48, in addition to amending existing provisions of the Employment
Tribunals Act 1996, insert a number of new sections to ensure that certain provisions
of the Act relating to the judges and other members of the First-tier and Upper
Tribuna are replicated in the legidation applying to employment tribunals and
the Employment Appeal Tribunal (paragraph 54 makes similar amendments to the
Nationality, Immigration and Asylum Act 1992 for Asylum and Immigration Tribunal
office holders). The changes are required as, while the employment tribunals and the
Employment Appeal Tribunal are not part of the First-tier and Upper Tribunals, they
areintended to benefit from being administratively a part of the Tribunals Service.

Paragraph 36 confersthetitle of Employment Judge on members of apanel of chairmen
of employment tribunals.

Paragraph 38 requires the Secretary of State to act jointly with the Lord Chancellor
when exercising certain powers to amend provisions in that Act.

Paragraphs 40 and 44 make the Senior President of Tribunals responsible for the
training, welfare and guidance of members of employment tribunals and members of
the Employment Appeal Tribunal, in the same way that he is for members of the First-
tier Tribunal and Upper Tribunal (under paragraph 8 of Schedule 2 and paragraph 9
of Schedule 3).

Paragraph 41 confers power to make practice directions in relation to employment
tribunal son the Senior President and requiresthe consent of the Senior President and the
Lord Chancellor for practice directions made by Presidents of Employment Tribunals.

Paragraph 42 makes provision for mediation in employment tribunalson asimilar basis
to section 24 (mediation); the major difference being that ACAS must be consulted
before making a practice direction for mediation in employment tribunals.

Paragraph 43 amends section 15(1) of the Employment Tribunals Act 1996
(enforcement in England and Wales as an order of a county court) so that an unpaid
employment tribunal award does not need to be registered in the county court before
enforcement can take place. Thismirrors provisionsin relation to the First-tier Tribunal
and the Upper Tribunal in section 27 (enforcement).

Paragraph 47 makes additional provision for practice directions about the procedure of
the Employment Appeal Tribunal to be given by the Senior President of Tribunals or
the President of the Employment Appeals Tribunal.
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Paragraph 54, in addition to amending existing provisions of the Nationalty,
Immigration and Asylum Act 2002, inserts a number of new sections to ensure that
certain provisions of that Act relating to the judges and other members of the First-
tier and Upper Tribunal are replicated in the legidation applying for the Asylum
and Immigration Tribunal and that certain responsibilities of the Lord Chancellor and
the Senior President extend to its members. These amendments ensure that certain
judicial leadership powersin the Act that apply to the First-tier and Upper Tribunal are
replicated for the Asylum and Immigration Tribunal. This reflects the intention of the
Act to provide coherent judicial |eadership and administrative support to all tribunals
that form part of the Tribuna Service even though they may not be within the First-
tier and Upper Tribunals.

Section 107 of the 2002 Act has been amended to ensure that the Senior President of
Tribunals may give practice directions to the Asylum and Immigration Tribunal after
having obtained the approval of the Lord Chancellor. Also for any directions given by
the President of the Asylum and Immigration Tribunal to be given with the approval
of the Senior President of Tribunals and the Lord Chancellor. The requirements for
approval in both instances are subject to qualifications (in the same way as are
parallel provisionsfor the First-tier and Upper Tribunals and employment tribunals and
Employment Appea Tribunal).

Schedule 4 to the 2002 Act, which provides for the membership of the Asylum and
Immigration Tribunal and related matters, is amended to make provision for: the
concurrence of the relevant Lord Chief Justice on removal as a member of the Asylum
and Immigration Tribunal; in assignment of members of other tribunals by the Senior
President with consent of the President of the Asylum and Immigration Tribunal; the
Senior President to be responsible for the training, guidance and welfare of members
of the Asylum and Immigration Tribunal; and the taking of oaths of persons appointed
under Schedule 4 who have not previously taken the required oaths after accepting
another office.

Paragraph 55 amends section 98 of the Courts Act 2003 (register of judgments and
orders etc) so that monetary decisions or awards of the First-tier Tribunal, the Upper
Tribunal, an Employment Tribunal, or the Employment Appeal Tribuna may be
included on the Register of Judgments and Orders established under the 2003 Act.
Inclusion on the Register, which is often consulted by banks, building societies, credit
companies etc when considering applicationsfor credit, may make it more difficult for
defaulters to obtain credit (and thus provides an incentive to pay the sum due).

Paragraphs 62 to 66 amend the Congtitutional Reform Act 2005. Section 109(5) is
amended to ensure that the Senior President of Tribunalsisincluded as a senior judge
for the purpose of the disciplinary powers of the Lord Chief Justice in section 108 of
that Act. Schedule 7 is amended so that references to the Tribunals and Inquiries Act
1992 are removed. In Schedule 12, anew sub-paragraph (2A) isinserted into paragraph
2 to allow certain office holders belonging to the new Tribunalsto join the list of those
who may be members of the Judicial Appointments Commission. Finally, Schedule 14
isamended so that judges and other members who are to be appointed under the Act by
the Lord Chancellor (or, in the case of judges of the Upper Tribunal, by Her Majesty
on recommendation of the Lord Chancellor) are selected by the Judicial Appointments
Commission. Such selection will not apply to the transfer in of members of existing
tribunals under section 31(2) or to appointments that fall to be made by a senior judge.

Schedule 9

Schedule 9 setsout anumber of transitional provisions, including provisionsrelating to
theretirement datesand pensionsfor judgesand other membersof the First-tier Tribunal
and Upper Tribunal. Much of Schedule 9 therefore has to be read in conjunction with
the specific provisions of the Judicial Pensions and Retirement Act 1993 (‘the 1993
Act’) and in particular Part 1 of that Act. Part 1 of the 1993 Act provides that a person
who holds qualifying judicial officeisentitledto ajudicial pension under the 1993 Act.
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A “qualifying judicial office” is defined in section 1(6) of the 1993 Act as being that
of a person who holds, on a salaried basis, any one or more of the offices specified in
Schedule 1 to the 1993 Act. Any reference in the 1993 Act to a “qualifying judicial
office” is a reference to any office so specified if it is held on a salaried basis. So,
the entitlement of any judge or other member of the First-tier Tribuna or the Upper
Tribunal to ajudicial pension under the 1993 Act depends on whether or not they hold
their officeon asalaried as opposed to fee paid basis. This should bebornein mind when
considering the application of the provisions of Schedule 9 in relation to the entitlement
of judges and other members of the new Tribunalsto ajudicial pension. Schedule 9is
divided into 4 Parts.

Part 1 (General and Miscellaneous)

Paragraph 1 explains that the specific provisions in Schedule 9 are not to be taken to
prejudice:

e the power of the Lord Chancellor under section 31(9), in connection with the
provisions of section 30 (transfer of functions of certain Tribunas) and the
preceding parts of section 31 (transfers under section 30: supplementary powers),
to make transitional (and other) provision; or

» the power of the Lord Chancellor (or Secretary of State in relation to Chapter 3 of
Part 5) to make such transitional etc. provision by order as he considers necessary
or expedient to give full effect to any provision of the Act.

Paragraph 2 makes provision for the Lord Chancellor to make an order which allows
a member of a tribunal listed in any of Parts 1 to 4 of Schedule 6 to the Act to be
treated as a person whom the Lord Chief Justice can appoint to the Tribunal Procedure
Committee.

Thiswill allow the Lord Chief Justice to appoint to that Committee a person belonging
to a particular tribunal before that tribunal has been fully transferred into the new
system. These provisions will alow the formation of a Committee from existing
tribunals in anticipation of their transfer, and before they can be formally part of the
Tribunal Procedure Committee so that preparatory work can be undertaken.

Part 2 (Judges and other members of First-tier and Upper Tribunals: Retirement dates)

Part 2 of Schedule 9 provides for the retirement age of judges and other members who
are to transfer into or are appointed to the First-tier or Upper Tribunal and who have
apre-existing right to retire at an age other than that provided by section 26(1) of the
1993 Act.

Paragraph 5 makes provision for the retirement date that isto apply to judges and other
members of the First -tier and Upper Tribunal who, in relation to an existing office,
either have personal retirement datesthat arelater than 70, or do not havetoretire at any
specified time. Paragraph 5 provides that such persons are subject to the provisions of
section 26(1) of the 1993 Act asif it provided in the former case above for that person
to vacate his office on his personal retirement date and in the latter case above for that
person to vacate his office on the date provided for at paragraph 7 of the Schedule
rather than at the age otherwise provided by that section. Section 26(1) of the 1993
Act provides that a person holding any of the offices for the time being specified in
Schedule 5 to that Act (a“relevant office”) shall vacate that office on the day on which
he attains the age of 70 or such lower age as may for the time being be specified for the
purpose. So, paragraph 5 protects the position of judges or other members who before
becoming judges or other members of the First-tier or Upper Tribunal hold offices
allowing them to retire later than age 70. Paragraph 5 applies to the situations defined
in paragraphs 6 and 7 respectively - where a person has a compulsory retirement age
later than 70 or, in the defined circumstances, no retirement age at all. Paragraph 5 is
however subject to the provisions of paragraph 8 described below.
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Paragraph 8 makes special provision for a judge or other member of the First-tier or
Upper Tribunal who would be covered by the provisionsin paragraph 5 due to having
held an office with a retirement date other than that provided in section 26(1) of the
1993 Act but who also by virtue of having held a judicia office on the 30" March
1995 falls under Schedule 7 of the 1993 Act (retirement dates: transitional provisions).
Schedule 7 alows such persons to retire at a “potential retirement date” rather than
the date otherwise stipulated in section 26(1). Paragraph 8 deals with the interaction
of both paragraph 5 of this Schedule and Schedule 7 to the 1993 Act, so that a person
otherwise falling within both paragraph 5 and Schedule 7 can only benefit from the
provision under paragraph 5 if, by virtue of the office in question, he has a protected
retirement date under that paragraph which is later than his potentia retirement date
under Schedule 7.

Paragraph 9 makes provision for a person holding an office in a tribunal listed in
Schedule 6 to the Act who has a retirement date for that office that is later than the
age of 70. Paragraph 9 provides that the fact that the person has attained the age of 70
will not make him ineligible for appointment or re-appointment to the relevant judicial
office as defined in paragraph 3 of Schedule 9 provided he has not yet reached the date
on which heisrequired to vacate the office in the listed tribunal.

Part 3 (judges and other members of First-tier and Upper Tribunals. Pensions where
office acquired under section 31(2))

Part 3 of Schedule 9 makestransitional provision about theright of transferred-in judges
and other members of the First-tier and Upper Tribunal either to remain in their pre-
existing pension schemes or to opt-in to Part 1 of the Judicial Pensions and Retirement
Act 1993 (‘the 1993 Act’). Part 1 of the 1993 Act deals with entitlement to pension
benefits under the 1993 Act in respect of persons holding a qualifying judicial office
listed in Schedule 1 to that Act.

Paragraph 11 provides that, in the prescribed circumstances, and subject to paragraph
12, ajudge can choose that the provisions affording ajudicial pension under Part 1 of
the 1993 Act apply. The provisions of Part 1 of the 1993 Act which would otherwise
cause the person automatically to fall within that Part are disapplied. But, paragraph 11
makes provision for transferred-in judges and other members of the new Tribunals to
opt-into the scheme of the 1993 Act and thus not to remain outside of that scheme in
their pre-existing pension scheme.

Paragraph 12 has to be read alongside the provisions of paragraph 11. Paragraph 12
provides for the Lord Chancellor to make regulations prescribing the circumstances
under which an opt-in election under paragraph 11 (for Part 1 of the 1993 Act to apply)
may be made.

Paragraph 13 allowsthat in default of an option under paragraph 11, a person’s service
in their new office under the Act will be subject to the public service pension scheme
they belonged to before transferring to the new office, in the same way as before they
had transferred.

Part 4 (amendments to the Judicial Pensions and Retirement Act 1993)

Paragraph 15 amends section 1 of the 1993 Act by inserting a new paragraph () into
subsection (1) so that section 1 now applies Part 1 (arrangements for judicial pensions)
to transferred—in judges and other members of the First-tier and Upper Tribuna who
are subsequently appointed to a different judicial office.

Paragraphs 16, 17 and 18 ensure that transferred-in judges and other members of the
First-tier and the Upper Tribunal to whom Part 1 of the 1993 Act becomesapplicableare
subject to the rights and requirements of the 1993 Act scheme rather than any previous
pension scheme they belonged to.
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Paragraph 16 makes provision for section 9(4) of the 1993 Act (contribution towards
costs of surviving spouse’s, surviving civil partner’s and surviving children’ s pension)
to apply.

Paragraph 17 makes provision in section 12(1) of the 1993 Act for transferred-in judges
and other members who opt for Part 1 of the 1993 Act to apply to them, or to whom
the 1993 Act comes to apply automatically, to have accrued rights to benefit under a
judicial pension scheme other than that in the 1993 Act transferred to the scheme under
Part 1 of the 1993 Act.

Paragraph 18 inserts a new section into the 1993 Act (section 12A) which makes
provision for transferred-in judges and other members who opt to have Part 1 of the
Act apply to them (or to whom it comes to apply automatically) to have any accrued
rights under a civil service pension scheme transferred to the scheme under Part 1
of the Act. When the rights under the civil service pension scheme are transferred it
will no longer have effect in relation to the transferred-in judge or other member and
no pension benefits will be paid to that person under that scheme. The provisions of
section 12A added by this paragraph also enable regulations to be made for calculating
and prescribing the manner in which the transferred rights are to be given effect under
Part 1 of the 1993 Act. Paragraph 18 also inserts a new section 12B, which providesfor
the determination of entitlement to, and the rate or amount of benefits under the 1993
Act scheme, where accrued pension rights have been transferred under section 12 or
12A of the 1993 Act. Paragraph 19 ensuresthat Schedule 2 (transfer of accrued benefits)
to the 1993 Act does not apply to transfers under section 12A, in the same way as it
does not apply to transfers under section 12 of that Act.

Section 49: Orders and regulations under Part 1. supplemental and procedural
provisions

281.

Section 49 sets out the procedure to be followed in respect of the various types of order
which can be made under Part 1. These powers are mostly exercisable by the Lord
Chancellor. The Scottish Ministers and the Welsh Ministers can make orders adding
tribunals administered by them to the listed tribunals which the AJTC reviews and
reports on (Schedule 7, paragraph 25(2)). Under section 7(9) the Senior President can
make an order relating to the jurisdictions assigned to chambers, and section 49(2)
providesthat thisorder isto betreated asif it had been made by aMinister of the Crown.

Under subsection (6) orders under the following provisions are subject to affirmative
resolution:

e Section 11(8): power to determine who is to be treated as a party to a case for the
purposes of aright of appeal to the Upper Tribunal;

e Section 13(6): restrictions on right of appeal to the Court of Appedl;

e Section 13(14): power to determine who isto be treated as a party to a case for the
purposes of aright of appeal to the Court of Appeadl;

e Section 30: power to transfer functions of atribunal into the new tribunal structure;

e Section 31(1): power to abolish tribunals when their functions have been
transferred;

*  Section 31(2), (7) and (9) and paragraph 30(1) of Schedule 5: but only if the order
amends primary legislation;

e Section 32: power to provide for appeals to the Upper Tribunal from tribunalsin
Wales;

e Section 33: power to provide for appeals to the Upper Tribunal from tribunalsin
Scotland;
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e Section 34: power to provide for appeals to the Upper Tribunal from tribunalsin
Northern Ireland;

»  Section 35: transfer of Ministerial responsibilities to the Lord Chancellor;
e Section 36: transfer of powers to make procedural rules;
e Section 37: power to amend the lists of tribunalsin Schedule 6;

»  Section 42(1)(a) to (d): fee orders, if no fee has previously been payable (except in
the case of fees for mediation by tribunal staff);

e Section 42(3): power to add a tribunal to the list of tribunals to which fees may
be prescribed;

e Paragraph 15 of Schedule 4: power to determine composition of tribunals.

All other orders under Part 1 of the Act are to be made by the negative resolution
procedure.

36



