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COMPANIES ACT 2006

EXPLANATORY NOTES

COMMENTARY

Part 17: a Company’s Share Capital

Chapter 8: Alteration of Share Capital

Section 617: Alteration of share capital of limited company

886.

This section prohibits a limited company from altering its share capital except in the
ways permitted under the Act. It includes a signpost to a new provision which will
enable companies limited by shares easily to convert (or “redenominate”) their share
capital from one currency to another (see section 622).

Section 618: Sub-division or consolidation of shares

887.

888.

889.

890.

Consolidation of a company’s share capital involves combining a number of shares
into a new share of commensurate nominal value: for example, ten £1 shares may be
combined to make one £10 share. Sub-division of a company’s share capital involves
dividing ashareinto anumber of new shareswith asmaller nominal value: for example,
a £10 share may be sub-divided into ten £1 shares.

Section 618 replaces section 121(2)(b) and (d) of the 1985 Act. It sets out the
circumstances and manner in which alimited company may consolidate or sub-divide
its share capital. Where shares in a company are sub-divided or consolidated, the
proportion between the amount paid and the amount unpaid (if any) on the original
share(s) must remain the same in relation to the share(s) resulting from the sub-division
or consolidation. If, for example, £2 is unpaid on a £10 share that is subsequently sub-
divided into ten £1 shares, there will now be 20p unpaid on each of those ten shares.

A company may exerciseapower conferred onit under thissection only if the members
have passed aresolution authorising it to do so, which may be an ordinary resolution or
aresolution requiring a higher majority (as the articles may require). Such aresolution
may authorise acompany to exercise more than one of the powers conferred on it under
this section, for example, the resolution may authorise a sub-division of one class of the
company’ s shares and a consolidation of another. It may also authorise the company to
exercise a power conferred on it under this section on more than one occasion or at a
specified time or in specified circumstances. This avoids the directors having to obtain
authorisation from the company’ s members on each and every occasion that acompany
aters its share capital under this section (which may be inconvenient to the directors
and members alike or impractical due to timing constraints).

The flexibility to pass a conditional resolution (that is, aresolution that will only take
effect if certain conditions are met) given in subsection (4)(c) is necessary as a sub-
division or consolidation of share capital (or any class of it) may form part of awider
re-organisation of a company’s share capital, for example, a reduction of share capital
following a redenomination of share capital. It may, therefore, not be appropriate, or
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necessary, for a company’s share capital to be altered in this way if the reorganisation
of share capital that the sub-division or consolidation is linked to does not go ahead.

Under the 1985 Act a company may only sub-divide or consolidate its share capital if
it is authorised to do so by the company’s articles (see section 121 of that Act). This
restriction has not been retained.

Section 619: Noticeto registrar of sub-division or consolidation

892.

893.

894.

895.

896.

897.

898.

The section replaces a similar requirement to notify the registrar contained in
section 122(1)(a) and (d) of the 1985 Act. Where acompany sub-divides or consolidates
its share capital under section 618, it will continue to be required to give notice of this
ateration to its share capita to the registrar within one month. However, there is a
new requirement to file a statement of capital (see subsections (2) and (3)), whichisin
essence a“snap-shot” of the company’ stotal share capital at a particular point in time:
in this case following the consolidation/sub-division.

For public companies, therequirement for astatement of capital islinked to theabolition
of authorised share capital: it implements Article 2 of the Second Company Law
Directive (77/91/EEC) which states:

““the statutes or instruments of incorporation of the company shall always give at
least the following information...(c) when the company has no authorized capital, the
amount of the subscribed capital ...”.

The statement of capital will require the following information to be provided:
e thetotal number of shares of the company,
» theaggregate nomina value of those shares,

» for each class of shares, prescribed particulars of the rights attached to the shares,
the total number of shares of that class and the aggregate nominal value of shares
of that class, and

e the amount paid up and the amount (if any) unpaid on each share (whether on
account of the nominal value of the share or by way of premium).

Whilst this Directive applies only to public companies it is important that the
information on the public register is up-to-date. A statement of capital will, therefore,
be required where it is proposed that a company formed under the Act will have a
share capital on formation and, with limited exceptions (in particular, where there
has been a variation of class rights which does not affect the company’s aggregate
subscribed capital) whenever alimited company makes an alteration to its share capital.
A statement of capital is also called for in certain circumstances where an unlimited
company having a share capital makes areturn to the registrar (see, section 856).

In making a statement of capital, a company is required to provide “prescribed
particulars of the rights attached to the shares’. Here, and elsewhere in the Act where
a statement of capital is called for, “prescribed” means prescribed by the Secretary of
State in regulations or by order made under the Act.

The power conferred on the Secretary of State under this section enables the Secretary
of State to specify the particular detail of the information which he requires to be filed
with the registrar by a company. A statutory instrument made pursuant to this power
will not be subject to any form of Parliamentary scrutiny.

Criminal liability for any failureto comply with the procedural requirementsasto notice
isretained (see subsection (4)). The penalty for this offence is set out in subsection (5).
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Section 620: Re-conversion of stock into shares

899.

900.

901.

Stock cannot be issued directly by acompany but arisesfrom aconversion of fully paid
up shares into stock under section 121(2)(c) of the 1985 Act. This ability to convert
shares into stock has not been retained. A company that currently has stock may,
however, wish to re-convert this stock back into fully paid shares, and thisis permitted
by the following section.

Section 620 replaces section 121(2)(c) of the 1985 Act. It retainsthe ability to re-convert
stock back into fully paid shares but removes the requirement for prior authorisation in
thearticles(currently acompany may only re-convert stock back into sharesif provision
for thisismadein its articles).

A re-conversion of stock into shares will require an ordinary resolution of the
company’s members. Such aresolution may give the directors power to convert stock
into fully paid shares on more than one occasion; at a specified time; or only if certain
conditions are met (see subsection (3)). The flexibility to pass a conditional resolution
(that is, aresolution that will only take effect if certain conditions are met) is necessary
as are-conversion of stock into shares may form part of a wider re-organisation of a
company’s share capital.

Section 621: Noticeto registrar of reconversion of stock into shares

902.

903.
904.

Where a company re-converts stock into shares it must give notice of the alteration to
its share capital to the registrar under the provisions in section 621. This requirement
replaces a similar provision in section 122(1)(c) of the 1985 Act.

A statement of capital is required (see note on section 619).

Criminal liability for any failureto comply with the procedural requirementsasto notice
isretained (see subsection (4)). The penalty for this offenceis set out in subsection (5).

Section 622: Redenomination of share capital

905.

906.

Where a public company applies for atrading certificate under section 117 of the 1985
Act it must satisfy a minimum share capita requirement (known as the “authorised
minimum”). There is a similar requirement where a private company re-registers as a
public company under section 43 of that Act. The authorised minimum is currently set
at £50,000 and must be expressed in sterling. Thisimplements Article 6 of the Second
Company Law Directive (77/91/EEC) which requiresthat, in order that acompany may
be incorporated or obtain authorisation to commence business, aminimum capital shall
be subscribed the amount of which shall be not less than 25000 ECU (expressed in the
domestic currency of the Member State). Under section 763, in future the authorised
minimum will be capable of being satisfied in sterling (£50,000) or the euro equivalent
to the sterling amount. Subject to this change, the Act retains the effect of the 1985
Act provisions on the authorised minimum (see, for example, section 91, section 650
and section 761).

Subject to the above qudlification (and any restriction in a company’s articles) a
company isfreeto allot sharesin any currency that it wishes (see section 542(3)). It may
also haveitsshare capital made up of shares of amixture of denominations, for example,
one class of a company’s shares may be denominated in sterling, whereas another
class may be denominated in dollars, euros or some other currency of the company’s
choosing. What a company cannot currently do is easily redenominate its share capital
(or any class of it) from one currency to another, for example, from dollars to sterling
or viceversa. The current procedureinvolves cancelling existing shares under the court
approved procedure for capital reductions set out in section 135 of the 1985 Act or,
in the case of private companies only, buying back or redeeming shares out of capital
under section 171 of that Act, and then issuing new sharesin the desired currency.
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Section 622 introduces a new procedure that will allow a company limited by shares
to redenominate its share capital easily. This requires a resolution of the company’s
members. (Unlimited compani es having ashare capital are already freeto redenominate
their share capital as they seefit and no change to the legidation is required in respect
of such companies).

Subsection (2) of this section provides that the spot rate used when converting a
company’s share capital from one currency to another must be specified in the
resol ution to redenominate the company’ s share capital. Thereis a choice of spot rates
and thisis set out in subsection (3).

A company is free to pass a conditional resolution under this section (see
subsection (4)). A resolution will, however, lapseif the redenomination of share capital
has not taken effect within 28 days of the date on which the resolution is passed
(see subsection (6)). Where a resolution lapses, the company will not be able to
redenominate its capital unless it passes a hew resolution and the redenomination is
effected in accordance with the new resolution.

Subsection (7) makes it clear that, if it wishes, a company may restrict or prohibit a
redenomination of its share capital by incorporating a provision to this effect in the
company’s articles.

It should be noted that this section does not make provision for the authorised minimum
to continue to be denominated in sterling (or the euro equivalent). This means that once
a public company has obtained a trading certificate under section 761 (or previously
under section 117 of the 1985 Act) or where a private company has re-registered as a
public company, such a company isfree, if it wishes, to redenominate all of its share
capital, including the authorised minimum into any currency of its choosing.

Section 623: Calculation of new nominal values

912.

This section explains how the new nomina value of a share which has been
redenominated from one currency to another should be cal cul ated.

Section 624: Effect of redenomination

913.

This section makes it clear that a redenomination of acompany’s share capital (or any
class of it) does not affect any rights or obligations that the members may have under
the company’ s constitution or any restrictions affecting members under the company’s
constitution. In particular, it does not affect entitlement to dividends, voting rights or
any liability in respect of amounts unpaid on shares. If, for example, adividend of 20p
was declared on a £1 share prior to a redenomination of that share, and that £1 share
is subsequently converted into a $1.5 share, the member who now owns a $1.5 share
in the company will still be entitled to a 20p dividend (albeit that the company and the
member in question may agree that the 20p dividend can be paid in cents — or indeed
in some other currency). Similarly, where acompany has issued partly paid shares, the
member’s liability to the company will remain in the currency in which the share was
originally denominated.

Section 625: Notice to registrar of redenomination

914.

915.

This section sets out the requirements as to notice where a company redenominates its
share capital (or any class of it). Notice must be given to the registrar in accordance
with subsections (1) and (2) of this section and there is a requirement for a statement
of capital (see note on section 619).

A copy of the resolution to redenominate the company’s share capital must be
forwarded to the registrar within 15 days after it is passed notwithstanding that it may
be an ordinary resolution (see section 622(8) which provides that Chapter 3 of Part 3
applies to the resolution and in particular section 30)
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If acompany failsto comply with the procedural requirements asto notice the company
and every officer of the company commits an offence. The penalty for this offenceis
set out in subsection (5).

Section 626: Reduction of capital in connection with redenomination

917.

918.

9109.

920.

921.

Following aredenomination of acompany’s share capital, it is likely that the company
will be left with shares expressed in awkward fractions of the new currency, for
example, 0.997 dollarsor 1.01 euros. The company may therefore wish to renominalise
thevalue of the shares affected (that is, alter the nominal value of these shares) to obtain
share values in whole units of the new currency. It can do thisin one of two ways: if
the company has distributable reserves it may capitalise those reserves to increase the
nominal value of the shares affected; alternatively, it may reduce its share capital using
the procedure set out in section 626.

This section enables a company to renominalise the value of its shares by cancelling
part of its share capital. A special resolution of the company’s membersis required but
there is no need for the directors to make a solvency statement or for the company to
go to court (as required where a company reduces its share capital under Chapter 10
of this Part).

Under subsection (3), aresol ution to reduce capital in connection with aredenomination
must be passed within 3 months of the resol ution to redenominate the company’ s share

capital.

Subsection (4) providesthat the amount by which acompany can reduceits share capital
using this new provision is capped at 10% of the nominal value of the company’s
share capital immediately after the reduction. This 10% cap is required by the Second
Company Law Directive (77/91/EEC) and appliesto any reduction of capital inapublic
company which is not approved by the court.

Where a company reduces its share capital under this section, the amount by which
the company’ s share capital is reduced must be transferred to a new non-distributable
reserve (see section 628).

Section 627: Notice to registrar of reduction of capital in connection with
redenomination

922.

923.

924.

925.

926.

This section sets out the requirements as to notice where a company reduces its share
capital in connection with aredenomination of its share capital (that is, to renominalise
the value of its shares). Notice must be given to the registrar in accordance with
subsection (1) of thissection. Thisnotice must be accompani ed by a statement of capital
(see note on section 619).

The resolution to reduce the share capital must be filed with the registrar in accordance
with section 30.

The reduction of capital will not take effect until the documents that are required to be
delivered to the registrar under subsections (1) and (2) are registered by the registrar
(see subsection (5)).

In addition to delivering the above documents to the registrar, within 15 days of the
date that a resolution to reduce capital in connection with a redenomination is passed,
under subsection (6) the company must also ddliver to the registrar a statement made
by the directors confirming that the reduction of share capital was made in accordance
with subsection (4) of section 626.

If acompany failsto comply with the procedural regquirements asto notice the company
and every officer of the company commits an offence. The penalty for this offence is
set out in subsection (8). In addition, where the statement made by the directors under
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subsection (6) ismisleading, fal se or deceptivein amateria particular, the directorsare
liable to an offence under section 1112.

Section 628: Redenomination reserve

927.

928.

Where a company reduces its share capital under section 626 it must transfer an
amount equal to the value of the reduction to a non-distributable reserve known as the
redenomination reserve.

This section provides that amounts transferred to the redenomination reserve may be
used by the company in paying up shares to be allotted to existing members as fully
paid bonus shares. Subject to this, the provisions of the Companies Acts relating to the
reduction of acompany’ s share capital, apply to the redenomination reserve asif it were
paid-up share capital. These provisions mirror those contained in section 733 (which
restates section 170 of the 1985 Act).
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