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GOVERNMENT OF WALESACT 2006

EXPLANATORY NOTES

DETAILED COMMENTARY ON SECTIONSIN PART 6

Welsh public records

Section 146: Status of Welsh public records

522.

523.

524.

This section carriesthrough, with some amendments, the provision made by section 116
of the Government of Wales Act 1998. The effect of the section is that Welsh public
records, as defined by section 148, are governed by the Public Records Act 1958
until such time as the Lord Chancellor makes an order under section 147 imposing
or conferring functions in respect of them (for example, a duty to preserve them) on
either the Welsh Ministers, or amember of staff of the Welsh Assembly Government.
The Public Records Act 1958 provides for the preservation and safe-keeping of public
records. Rights of access to such records are now governed by the Freedom of
Information Act 2000.

However, under the definition in section 148, the records of the Assembly and the
Assembly Commission are not Welsh public records. Therefore, the Lord Chancellor
cannot make an order under section 147 imposing a duty on the Welsh Ministers
or a member of staff of the Welsh Assembly Government to preserve those records.
Furthermore, those records are not public recordsfor the purposes of the Public Records
Act 1958. Accordingly, in analogy with the position in respect of the records of the UK
Parliament and the Scottish Parliament, the Assembly and the Assembly Commission
will be responsible for their own records, and are not subject to a statutory regime in
relation to the records’ maintenance. However, under this Act , the Assembly and the
Assembly Commission will both be subject to the access to information regime in the
Freedom of Information Act 2000.

Recordswhich are records of the Assembly constituted under the Government of Wales
Act 1998, but which are to transfer to the Welsh Ministers, the First Minister or the
Counsel General by virtue of paragraphs 38 and 39 of Schedule 11 of this Act (unless
an Order in Council makes aternative provision, records connected with a function
which is transferred under this Act to the Welsh Ministers, the First Minister or the
Counsel General will transfer to the sametransferee), are Welsh public records by virtue
of section 148(1)(a). Accordingly, by virtue of section 146 they will be subject to the
provisions of the Public Records Act 1958 until such time asthe Lord Chancellor makes
an order under section 147. Records of the Assembly constituted under GOWA which
have not transferred to the Welsh Ministers will be the responsibility of the Assembly/
Assembly Commission.

Section 147: Transfer of responsibility

525.

This section replicates the Lord Chancellor’s order-making power under section 117
of the Government of Wales Act 1998 except in so far as post-separation the duty
to preserve Welsh public records can only be imposed on the Welsh Assembly
Government rather than on the Assembly.
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526. ItallowsthelLord Chancellor (whoisotherwiseresponsiblefor Welsh public records by
virtue of section 146 and the Public Records Act 1958) to confer or impose functions,
including responsibility for the preservation and safe-keeping of such records on the
Welsh Ministers, or on amember of staff of the Welsh Assembly Government.

527.  The Lord Chancellor must consult the Welsh Ministers before making an order under
this section.

Section 148: Meaning of “Welsh public records’

528.  This section defines “Welsh public records’. The Lord Chancellor can make an order
under this section designating other records as “Welsh public records’, but cannot
do so in respect of certain records, including those of the Assembly or the Assembly
Commission.

Miscellaneous

Section 149: Resolution of devolution issue

529. This section gives effect to Schedule 9, which makes detailed provision about the
resolution of devolution issues.

Section 150: Power to make consequential provision

530.  This section enables the UK Government to make subordinate legislation to deal with
the consequences of provision made by or under ‘Welsh legislation’.

531. The section enables the Secretary of State by order, to make provision which he
considers appropriate in consequence of any provision made by or under an Assembly
Measure or Act, or any provision of subordinate legisation made, confirmed or
approved (or purporting to be made, confirmed or approved) by the Welsh Ministers,
the First Minister or the Counsel General, or any provision of subordinate legislation
made, confirmed or approved (or purporting to be made, confirmed or approved) by
a person other than a Minister of the Crown under an Act of Parliament where the
statutory instrument is required to be laid before the Assembly.

532. An order under this section can make provision having retrospective effect and may
modify any enactment, prerogative instrument or other instrument or document as is
considered appropriate by the Secretary of State. Orders under this section are subject
to negative procedure in Parliament (i.e. they can be annulled after being made by a
resolution of either House of Parliament) unlessthey modify an Act, in which casethey
are subject to affirmative procedure (i.e. they cannot be made unless they have first
been laid before and approved in draft by aresolution of both Houses of Parliament).

Section 151: Power to remedy ultra vires acts

533.  ThissectionenablesHer Maesty by Order in Council to make provision in consegquence
of an Assembly Measure or Act or an exercise by any person of a function imposed
or conferred by Assembly Measure or Act which is, or is suspected to be, outside the
competence of the Assembly or person. Such provision could be given retrospective
effect to enable third parties to be put in the position they thought they were in before
adefect was discovered.

534.  An Order in Council under this section can make any modifications as Her Majesty
considers appropriate to remedy any enactment (including an Act of the Scottish
Parliament or an instrument made under such an Act) , prerogative instrument or other
instrument or document. However, where the proposed modifications are amendments
to or repeals of Acts, adraft statutory instrument has to be approved by a resolution of
both Houses of Parliament before a recommendation can be made to Her Majesty to
make the Order in Council.
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In circumstanceswherethe Secretary of State has used his power in section 150 to make
modifications of enactments, instruments or documents (see the note to that section),
in consequence of an Assembly Measure, an Act of the Assembly or subordinate
legislation made under such Measure or Act, but it is subsequently considered that the
Measure or Act in question (including the Act or Measure under which the subordinate
legislation was made) was outside the Assembly’s legidative competence, the power
in section 151 may be used by Her Mgjesty to reverse or modify any consequential
modifications made in exercise of the power under section 150. Such reversal or
modification of the modifications may be considered appropriate in consequence of the
Measure or Act which is considered to be beyond competence.

Section 152: Intervention in case of functionsrelating to water etc.

536.

Thissection allowsthe Secretary of Stateto intervenewheretheexercise of (or failureto
exercise) devolved functions by the First Minister, the Welsh Ministers or the Counsel
General, or by anyone else upon whom such functions have been conferred by an
Assembly Measure or Act, might have a serious adverse impact on water resources,
supply or quality in England. The intervention is to take the form of a notice to the
person(s) on whom such functions are conferred. The Environment Agency and any
water or sewerage undertaker concerned in the case must also be notified that the
Secretary of Stateisintervening. The effect of the noticeisto allow that the Secretary of
State to exercise the relevant function instead of the person(s) on whom it is conferred.
The notice must explain why the Secretary of State is intervening. It can also make
provision about the effect of actions previously taken by the person(s) on whom the
function is conferred, and extend the time for the taking of steps in relation to that
function by the Secretary of State, or any other person.

Section 153: Power to vary retrospective decisions

537.

538.

539.

540.

This section providesfor acourt or tribunal to remove, or limit any retrospective effect,
or suspend any such effect, of a decision by it that an Assembly Measure or Act or a
provision of it isoutside the Assembly’ s competence, or that a provision of subordinate
legislation made (or purported to be made) under an Assembly Measure or Act of the
Assembly, or by the Welsh Ministers, the First Minister or the Counsel Generd is
outside the power to make that subordinate legislation..

The section also provides that one of the criteria the court or tribunal must take into
account when determining whether to use this power isthe extent to which third parties
would otherwise be adversely affected.

The section also provides that if a court or tribunal is considering using this power
it must in certain circumstances give notice of that fact to the Attorney General and
the Counsel General in relation to proceedingsin England and Wales, to the Advocate
General for Scotland in relation to proceedingsin Scotland and to the Advocate General
for Northern Ireland in relation to proceedings in Northern Ireland. The appropriate
person may then become a party to the proceedings so far as they relate to the making
of the order. The section enables the court or tribunal to take into account and award
the whole or part of the additional expense incurred as a result of the participation of
an appropriate person to the person who incurred them.

Provision for court procedures applying for the purposes of this section can be made
under any power to make provision for regulating procedure before any court and
tribunal. Such provision would include, for example, how to determine the time within
which any notice isto be given.

Section 154: Interpretation of legislation

541.

This section makes provision for the interpretation of a proposed Assembly Measure,
an Assembly Measure, an Act or Bill of the Assembly, and of subordinate legislation
made, confirmed or approved or purporting to be made, confirmed or approved under
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an Assembly Measure or Act of the Assembly. The purpose of the section isto enable
the courtsto give effect to such legislation, wherever possible, rather than to invalidate
it merely because it could be read in such a way as to be outside the competence or
powers under which it was made.

542. It providesthat, in such case, the legislation isto be read as narrowly asis required for
it to be considered to be within competence or powers (if such areading is possible)
and is to have effect according to that narrow reading.

Section 155: Functions exercisablein relation to Wales

543.  Thissection allows Her Mgjesty to make Ordersin Council specifying functionswhich
are, or are not, for such purposes as the Order may specify:

a) exercisable by the First Minister, the Welsh Ministers or the Counsel General; or
b) exercisablein relation to Wales.

544.  Orders under this section are subject to negative procedure in Parliament, (i.e. they can
be annulled after being made by a resolution of either House of Parliament).

Section 156: English and Welsh texts of legislation

545.  This section confers equal validity on the English and Welsh texts of legidation
(including Assembly Actsand Measures, and subordinate | egislation) made bilingually.

546. It also contains a provision allowing the Welsh Ministers to provide by order (subject
to the prior approval of the Assembly by formal resolution) that particular Welsh words
and phrases in Assembly Measures or Acts, or in subordinate legislation made under
them or by the Welsh Ministers, are to have the same meaning as the English words
and phrases specified in relation to them in the order. The purpose of this provision is
to ensure that the legislation has the same effect in both languages.

Section 157: Orders and directions

547.  This section contains provision applicable to any power in the Act to make orders. It
providesthat the Welsh Ministers' and aMinister of the Crown’ s powers under the Act
to make orders are to be exercisable by statutory instrument. It also provides that any
power under the Act to give adirection includes apower to vary or revokethedirection.

Section 158: Interpretation
548.  Thissection defines terms used in the Act.

Section 159: Index of defined expressions

549.  Thissection containsalist of expressionswhich are defined or explained in the Act and
notes the provisions where such definitions or explanations are to be found.

Section 160: Minor and consequential amendments

550. This section introduces Schedule 10 which contains minor and consequential
amendments to other legidation that follow from the provisions of this Act. It enables
the Secretary of State by order to make further amendments, in consequence of thisAct,
to legislation which was made before, or was made in the same Parliamentary session
as, thisAct.

551.  Thesection also providesfor amechanismthat ensuresthat the Secretary of State cannot
make an order making consequential amendments to another Act, unless the order has
been approved by both Houses of Parliament. The mechanism is that the Secretary of
State must lay a draft of the order before both Houses of Parliament, and cannot make
the order until both Houses have made a resolution approving the draft order. If the
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order does not contain amendments to Acts, a resolution of either House of Parliament
can annul that order after it has been made.

Section 161: Commencement

552.

553.

This section provides that, subject to the following exceptions, the provisions of this
Act come into force immediately after the Assembly ordinary election in 2007. The
exceptions are as follows.

Provisions which come into force on the date of Royal Assent:

Section

Effect

Schedule 2,
paras5, 6 and 12

Para 5 allows the Assembly Commission to promote awareness of
the Assembly election system, and of the current or any pending
system of devolved government in Wales.

Para 6 alows the Assembly Commission to provide financial
assistance to the Electoral Commission to promote awareness of the
Assembly election system and the system of devolved government
in Wales.

Para 12 alows Her Mgjesty to make an Order in Council providing
for the Assembly Commission to betreated to any extent asaCrown
body for the purposes of any enactment.

Sections 95
and 96, and
Schedule 5

Section 95 allows Her Majesty to amend Schedule 5 by Order
in Council. Schedule 5 contains the matters in relation to which
the Assembly may pass Assembly Measures, together with general
restrictions on such legislative competence and exceptions from
those restrictions.

Section 96 permits the Counsel General or the Attorney General to
refer a proposed Order under section 95 to the Supreme Court to
decide whether any matter that the proposed Order would add to
Part 1 of Schedule 5 relatesto afield listed in that Part.

Section 109 and
Schedule 7

Section 109 alows Her Majesty to amend Schedule 7 by Order
in Council. Schedule 7 contains the subjects (including exceptions
from those subjects) in relation to which the Assembly would
be able to pass Acts of the Assembly if the mgjority of voters
in a referendum voted for the Assembly to have such powers.
The Schedule also contains genera restrictions on such legislative
competence and exceptions from those restrictions.

Section 119,
and repeal by
Schedule 12 of
section 81 of
GoWA

Requirement for the Secretary of State to make awritten estimateto
the Assembly of paymentsto be made into the Welsh Consolidated
Fund, and to the Welsh Ministers, First Minister and Counsel
Generadl, at least four months before the beginning of the financial
year.

The purpose of commencing this provision on the date of Royal
Assentistoallow the Secretary of Stateto producewritten estimates
of payments in sufficient time to enable the “old” Assembly
established under GoWA to set the budget for financia year
2007-08.

Repeal of antecedent provision under s.81 GoWA.

Section 120 (3)
and (7)

Provision allowing the Treasury to designate by order that, in
respect of certain sums received by or on behalf of the Welsh
Ministersand others(e.g. the Auditor General) the Welsh Ministers
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Section

Effect

are required to pay an equivalent sum into the UK Consolidated
Fund, viathe Secretary of State.

Section 125
and repea by
Schedule 12 of
section 86 of
GoWA

Requirement for an annual Budget motion, and repeal of provision
requiring Assembly constituted under GoOWA to make an annual
statement of proposed expenditure.

The provisions in Section 125 are commenced from Roya Assent
to enable the “old” Assembly constituted under GoWA to set an
annual Budget for financia year 2007-’ 08.

Sections 157 to
159

General provisions about orders and directions; interpretation; and
index of defined expressions.

Section 160 (2)
to (4)

Power for the Secretary of Stateto make consequential amendments
to other enactments.

The amendment
made to
section 13 of the
Political Parties,
Elections and
Referendums
Act 2000
(PPERA), by
paragraph 61 of
Schedule 10

Provisionin relation to financial assistance which may be provided
by the Assembly Commission to the Electoral Commission under
paragraph 6 of Schedule 2 to this Act.

This section

Provides for when the provisions of this Act comeinto force.

Section 162 and
Schedule 11

Transitional provisions, transitory provisions and savings, together
with power for the Secretary of Stateto make other such provisions.

Repeal by
Schedule 12
of s.12(2)(d)
GoWA

Repeal of provision disqualifying from Assembly membership
anyone who has been disqualified from being a local authority
member under ss. 17(2)(b) or 18(7) of the Audit Commission Act
1998. Those sections are now spent.

Sections 164 to
166

Extent, Financial Provision and short title.

Provisions which come into force on 1% April 2007:

Sections 117
and 118, and
repeal by
Schedule 12 of
s.80 GoWA

Establishing the Welsh Consolidated Fund, and requiring the
Secretary of State to make paymentsinto it from time to time.

Repeal of antecedent provision under s.80 GoWA.

Section 120(1)
and (2), (4) to
(6) and (8) and
the repea by
Schedule 12 of
section 84 of
GoWA

Provisions relating to payments into, and payments chargeable on,
the Welsh Consolidated Fund.

Sections 121
and 122, and
repeal by

Provisions allowing the Welsh Ministersto borrow money from the
Secretary of State.

Repeal of antecedent provision under s.82 GoWA.
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Schedule 12 of
s.82 GoWA

Section 124, | Provisions specifying when payments can be made out of the Welsh
and repeal by | Consolidated Fund.

Schedule 12 of —

ss. 85(1) and 89 Repeal of antecedent provision under s.85(1) and 89 GoWA.
GoWA

Section 126 Section 126 allows one or more supplementary Budget motions to
be moved in any financial year.

Sections 128 Section 128 permits payments to be made out of the Welsh
and 129 Consolidated Fund without a budget resolution in an emergency
situation. Section 129 requires approval to draw from the Auditor
General for Wales before any payment can be made out of the
Welsh Consolidated Fund.

Schedule 10 The amendments made to the Local Government, Planning and
Land Act 1980, the Local Government Finance Act 1988 and the
Housing Act 1988, consequential upon the creation of the Welsh
Consolidated Fund.

Provisions which come into force immediately after the day on which the first First
Minister is appointed under section 46, unless they were brought into force on Royal
Assent or on 1% April 2007 as set out above, and subject to section 161 (6), which makes
provision as to when certain repeals of GOWA will come into force

a) Any provision so far as it relates to functions of the First Minister, the Welsh
Ministers, the Counsel General or the Assembly Commission,

b) Any provision so far asit relates to the Auditor General or the Comptroller and
Auditor General,

¢) Any other provision which isan amendment to GoOWA 1998 made by Schedule 10
to this Act,

d) Repealsby Schedule 12 of provisions which fall to be repealed as a consequence
of provisions which fall within sections 161 (4) (a), (b) or (c).

The repeal by Schedule 12 of sections 83, 88, 93(8), 97 and 101A of GoWA, and of
other provisions of that Act so far as they relate to those sections, is dealt with by
section 161 (6).

The repeals come into force when those sections (which make various provisions in
relation to the preparation of accounts by the Assembly and by the Secretary of State)
have been complied with for the financial year ending 31% March 2007 (and for earlier
financial years), and sections 123, 131, 132 and 141 do not apply for that financial year.

The Assembly Act provisions and provisions relating to the holding of a referendum
on those provisions, come into force as follows:

a) The“Assembly Act provisions’ are defined by section 103(8) as sections 107 and
108, and sections 110 to 115.

b) Sections107 and 108 givethe Assembly primary legidlative powers, itslegidative
competence being set out in section 108 and Schedule 7. These powers are
exercisable by the passing of Acts of the Assembly. Sections 110 to 115 set out
related procedural provisions.

c) Sections 103 and 105 come into force immediately after the Welsh ordinary
electionin 2007. Section 103 providesfor the holding of areferendum on whether
the Assembly Act provisions should be brought into force. Section 105 provides
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that if the mgjority of voters in such areferendum vote in favour of bringing the
Assembly Act provisionsinto force, then the Welsh Ministers can bring them into
force on such date asthey may specify by making acommencement order. Section
104, which deals with proposals by the Assembly that a referendum should be
held, comes into force on the first appointment of aFirst Minister under the Act .

Section 162: Transitional etc. provision

559.

560.

561.

This section gives effect to Schedule 11, which contains transitional and transitory
provisions and savings. It also confers a general power on the Secretary of State to
make, by order, any other transitional, transitory or saving provision which appears
appropriate, including savings from the effect of amendments, repeals or revocations
of legislation made by this Act. This power is not limited by Schedule 11, and orders
made under this section can modify that Schedule.

The provisions made in Schedule 11 and in any order under this section are subject
to sections 16 and 17 of the Interpretation Act 1978 . Section 16 of that Act makes
general provisions about the effect of repeals, e.g. saving the validity of anything done
or any right incurred under a previous enactment prior to itsrepeal . Section 17 provides
that where an Act repeals and re-enacts a previous enactment, unless the contrary
intention appears, any reference in any other enactment to the repealed enactment
shall be construed as one to the re-enacted provision. It also provides that subordinate
legidlation, or other things done under the repealed enactment, are to have effect as if
made or done under the re-enacted provision.

Orders under this section are subject to negative parliamentary procedure, unless they
amend or repeal any of paragraphs 30 to 35, 50 and 51 of Schedule 11 to this Act, in
which case they are subject to affirmative parliamentary procedure.

Section 163: Repeals and revocations

562.

This section introduces Schedule 12.

Section 165: Extent

563.

The Act 's substantive provisions extend (with limited exceptions) to the whole of
the United Kingdom athough its practical application will be confined almost entirely
to Wales. The provisions which do not extend to the whole of the United Kingdom
are section 36(7) to (9), section 39 and section 40(2) and (3). These provisions create
criminal offences and extend only to England and Wales. Where the Act makes
consequential amendments, these have the same extent asthat of the statutes amended.

Section 166: Short title

564.

This section provides the title by which reference may be made to this Act in other
legislation.

Schedule 1: Alteration of Assembly Electoral Regions

565.

566.

567.

Section 2 of the Act says, among other things, how the Assembly electoral regions are
delineated and how many seats will be allocated to each.

Alterations may need to be made to those regions, and to the numbers of seats all ocated
to those regions, as a consequence of changes to parliamentary constituencies.

This Schedul e deal swith making alterationsin such circumstances. However, until such
time as the functions of the Boundary Commission for Wales are transferred to the
Electoral Commission, and functions are conferred on the Boundary Committee for
Wales, by the coming into force of section 16 (1) of the Political Parties, Elections
and Referendums Act 2000 for those purposes, the Schedule is to have effect with the
modifications set out in paragraph 1 of Schedule 11.
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Paragraph 1 —Introduction

Paragraph 1(2)

568.

569.

570.

571.

572.

573.

Sub-sections 3(1) and 3(2) of the Parliamentary Constituencies Act 1986 require the
Electoral Commission to keep under review the representation of England, Scotland,
Wales and Northern Ireland in the House of Commons, and to make regular reports to
the Secretary of State about the representation of the whole of each of those parts of the
United Kingdom (for example, the whole of Wales).

Sub-section 3 (3) of the Parliamentary Constituencies Act 1986 also givesthe Electoral
Commission the power to report to the Secretary of State on a particular area (for
example, a specific area of Wales), showing the constituencies into which it thinks the
area should be divided, in order to ensure compliance with rules which are set out in
Schedule 2 to the Parliamentary Constituencies Act 1986.

The effect of sub-section 3A (1) of the Parliamentary Constituencies Act 1986 is that
where the Electoral Commission intends to consider making a report under sub-

section 3(1) or sub-section 3(2) of that Act, the Boundary Committee for Wales
must carry out areview.

The purpose of the review by the Boundary Committee for Walesisto enableit to make
recommendations to the Electoral Commission about what it should put in its report to
the Secretary of State.

Under sub-section 3A(2) of the Parliamentary Constituencies Act 1986, the Boundary
Committee for Wales must put its recommendations in a report to the Electoral
Commission.

Paragraph 1(2) of Schedule 1 to this Act says that Schedule 1 will apply where the
Electoral Commission intends to consider making a report in respect of the whole of
Wales, or a part of Wales under section 3 of the Parliamentary Constituencies Act
1986 and, therefore, the Boundary Committee for Wales is under a duty to make
recommendations to the Electoral Commission about what the report should say.

Paragraph 2 - Assembly electoral region issue

Paragraphs 2(1) and 2(2)

574.

575.

Paragraph 9 of this Schedule sets out rules which must be followed in relation to the
delineation of Assembly electoral regions, and the allocation of regional seats to those
regions.

If the Boundary Committee for Wales has provisionaly decided upon some
recommendations which it is minded to put in a report to the Electoral Commission,
and which would involve altering any parliamentary constituency in Wales, it must also
consider whether there needsto be any alteration to the Assembly electoral regions, or to
the allocation of seatsto those regions, in order to ensure that the rulesin paragraph 9 of
this Schedule would still be complied with, following those aterationsto parliamentary
constituencies (“the Assembly electoral region issue”).

Paragraph 3 - Notice of Committee’s proposed recommendations

576.

This paragraph requires the Boundary Committee to publish notice of its
recommendations in each electoral region affected.

Paragraph 3(1)

577.

For the purposes of this paragraph, a recommendation which “affects’ an Assembly
electoral region need not be a recommendation that the region should be
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altered. A recommendation that a region should not be atered also counts as a
recommendation that affects aregion.

Paragraph 3(2)
578.  Thissayswhat must be in the notice. The notice must:

a) say what the effect of the Boundary Committee for Wales proposed
recommendations will be;

b) if the Boundary Committee is recommending a change to an electoral region, say
where the public can inspect a copy of the recommendations. There must be at
least one place of ingpection in each constituency which falls within the electoral
region;

c) explain that if anyone wishes to express a view about the recommendations they
may do so by writing to the Boundary Committee. Their letter must be received
by the Committee within one month of the date of publication of the notice.

Paragraph 3(3)

579.  The Boundary Committee for Wales must take into account any views which are
received by it within the one month time limit.

Paragraph 3(4)

580. This says what must happen if, after the newspaper notice has been published, the
Committee changes any of its recommendations in respect of an electoral region
(including where it has made the change after taking into account views expressed to
it following publication of the newspaper notice).

581. The Committee must publish another notice in a newspaper which is readily available
in the electoral region to which the changed recommendations relate. The notice must:

a) say what the effect of the changed recommendations would be;

b) if a changed recommendation would have the effect of altering an Assembly
electoral region, say where the public can inspect a copy of the recommendation.
There must be at least one place of inspection in each constituency which falls
within the el ectoral region;

c) explain that if anyone wishes to express a view about the changed
recommendations they may do so by writing to the Boundary Committee. Their
letter must be received by the Committee within one month of the date of
publication of the notice.

Paragraph 3(5)

582. However, where the effect of the Boundary Committee’ s recommendation (original or
revised) is only to ater the number of regional seats for a region, and the resulting
number of regional seats for all the regions would be exactly divisible by 5, the
Committee does not have to publish a newspaper notice.

Paragraph 3(6)

583. However, if the Boundary Committee’s proposed recommendations ( original or
revised) would result in the total number of seatsfor all the Assembly electoral regions
not being exactly divisible by 5, then the recommendation will necessarily affect all
the electoral regions.
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584.  Therefore, the Boundary Committee must publish newspaper notices which comply
with paragraph 3(2) of this Schedule in all the electoral regions. The effect on each
region must be stated in the notice. The Boundary Committee is under a duty to take
into account any views expressed following publication of the notice.

Paragraph 4 - Local inquiries

585.  This paragraph enables the Boundary Committee to hold a local inquiry in respect of
the Assembly electoral region or regions.

Paragraph 4(6)

586. The person appointed to hold the local inquiry has the powers to summon withesses
that are set out in sub-section 250(2) of the Local Government Act 1972.

587.  The person holding the inquiry may issue a summons requiring someone to attend the
inquiry at a particular time and place, and to give evidence or produce documents of a
specified nature. The documents must be ones which arein his custody or control, and
which relate to any matter which isin issue at the inquiry.

588.  The person holding theinquiry can take evidence on oath, and may administer the oath.
589.  Witnesses who have been summoned to attend must have their expenses paid.

590. Sub-section 250(3) of the Local Government Act 1972 also applies to inquiries
held under this paragraph, and this creates offences about deliberately disobeying
summonses, and deliberately altering, suppressing, concealing, or destroying evidence.

591.  The offences are summary only. The maximum fine for the offencesis level 3 on the
standard scale, or imprisonment for up to six months, or both.

Paragraph 5 — Committee’ s Report

592.  Thisparagraph requiresthe Committee' s report to contain the recommendations which
they propose should be included in the Electoral Commission’sreport under paragraph
8 of this Schedule.

Paragraph 6 — Consideration of the Committee’ s Report by the Commission

General

593.  Under section 3A(3) of the Parliamentary Constituencies Act 1986, when the Electoral
Commission receives the recommendations of the Boundary Committee in relation to
parliamentary constituencies, the Commission may :

a) accept all the Committee’ srecommendations and include them in itsreport to the
Secretary of State;

b) agree changes to the recommendations with the Committee, and then include the
changed recommendations in its report; or

C) reject the recommendations
594.  If it rejects the recommendations, it must either:

a) requirethe Boundary Committeeto reconsider them, with aview to the Committee
submitting different recommendations to the Commission; or

b) require the Committee to carry out afresh review of the whole or part of the area
it had originally reviewed; or
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¢) only in a case where the purpose of the Boundary Committee's review was to
enable the Electoral Commission to submit a report under section 3(3) of the
Parliamentary Constituencies Act, take no further action.

A report under section 3 (3) of the Parliamentary Constituencies Act 1986 is the one
which the Electoral Commission haspower to submit to the Secretary of Stateinrelation
to aparticular areaof the United Kingdom, making recommendations about the division
of that area into parliamentary constituencies, in order to ensure that rules set out in
Schedule 2 to the Parliamentary Constituencies Act are complied with.

Paragraph 6(1)

596.

Paragraph 6(1) says that the Electoral Commission has the same powers (with any
necessary modifications) in relation to recommendations by the Boundary Committee
about Assembly electora regions, as it has in relation to recommendations about
parliamentary constituencies (i.e., those set out in section 3A(3) of the Parliamentary
Constituencies Act 1986 and explained above).

Paragraphs 6(2) to (4)

597.

598.

599.
600.

These paragraphs say that if the Electoral Commission is minded to use its powers
in section 3A (3) (b) and (c) of the Parliamentary Constituencies Act 1986 (these
are the powers of acceptance with agreed changes, or regection), in relation to
recommendations by the Boundary Committee about Assembly electoral regions, then
it must have regard to any views expressed in response to the Committee' s newspaper
notice.

If the Commission is minded to use those powersin relation to only part of an electoral
region, then the views to which it must have regard are those which relate to that part.

It must also have regard to the findings of any local inquiry which was held.

If the Commission is minded to use its powers in relation to only part of an electoral
region, then the findings of any local inquiry to which it must have regard are those
which relate to that part.

Paragraph 7 — Directions by Commission to the Committee

601.

602.

603.

This applies section 3A (4) of the Parliamentary Constituencies Act 1986 with a
modification.

When the Boundary Committee is carrying out its duties under the Parliamentary
Constituencies Act 1986, it must comply with any directions which the Electoral
Commission givesto it.

The effect of the modification is that the Boundary Committee must only follow them
if it can do so and till ensure compliance with therulesin paragraph 9 of this Schedule
(i.e., the rules which must be followed in relation to the delineation of Assembly
electoral regions, and the allocation of regional seats to those regions).

Paragraph 8 — Commission’s Report

604.

This paragraph deals with what happens if the Electoral Commission submits to the
Secretary of State a report under section 3(1) of the Parliamentary Constituencies Act
1986 which recommends alterations in parliamentary constituencies in Wales, or a
report under section 3(3) of that Act which relates to any constituency in Wales.

Paragraph 8(1)

605.

The report under section 3 (3) of the Parliamentary Constituencies Act 1986 is one
which says what constituencies the Electoral Commission think an area should be
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divided into, in order to comply with rules that are set out in paragraphs 1 to 6 of
Schedule 2 to the Parliamentary Constituencies Act 1986.

Paragraph 9 - Rules

General

606.

The rules in paragraph 9 apply to the Boundary Committee’s consideration of the
Assembly electoral region issue and the Electoral Commission’ sreport under section 3
of the Parliamentary Constituencies Act 1986.

Paragraph 9(1)

Therulesareasfollows:

607.

608.

609.

610.

611.

612.

Thewhole of an Assembly constituency must be contained in the same el ectoral region.
It must not straddle two or more regions.

The electoral regions must contain asimilar number of electors, so far asis reasonably
practicable. There may be special geographical factors which mean that this is not
reasonably practicable, and these can be taken into account.

The number of regional seats must be half the number of Assembly constituencies. For
example, if there are 40 constituencies, there must be 20 regional seats.

However, if the number of constituencies can’'t be divided exactly by 2 (e.g. 39), oneis
added to the number of constituency seats, and then that number is divided by 2.

For example, if there were 39 constituencies, “1” would be added to 39, to give 40, and
40 would then be divided by 2 - so the number of regional seats would be 20.

The number of seats in each electoral region will be the total number of regional seats
inthe Assembly, divided by 5. Therefore, if the total number of regional seatsis 20, the
number of regional seatsin Assembly electoral region “A” will be 4.

Paragraph 9(2)

613.

614.

However, if the total number of regional seats cannot be divided exactly by 5 (for
example, 19), the next highest number which can be divided exactly by 5 is identified
(for example, if the total number of regional seats was 19, that next highest number
would be 15.)

This is then subtracted from the total number of regiona seats (in the above example,
15 would be subtracted from 19, leaving 4).

Paragraph 9(3)

615.

The result (4, in the above example) is the number of residual seats.

Paragraph 9(4)

616.

Only oneresidual seat can be allocated to each electoral region.

Paragraph 9(5)

617.

618.

The next highest number below the total number of regional seatswhich can be divided
exactly by 5 is then taken again. In the above example of 19 regional seats, it was 15.
Thisisthen divided by 5. In this example, the result would be 3.

For each electora region, that number is then added to the number of Assembly
constituencies in the region. The result is then divided into the number of electorsin
that region.
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Paragraph 9(6)

619. Taking the above example again, if the number of electors in electoral region A is
130,000, and the number of constituenciesin theregionis 10, 130,000 is divided by 13
(10 + 3), giving aresult of 10,000.

620.  The results which this calculation produces for each region are then compared. The
residual seats are then allocated. It is desirable that the residual seats are allocated to
the regions in respect of which this calculation produced the highest results, and this
should be taken into account when the residual seats are allocated.

621. If an electoral region is not allocated a residual seat, the number of regional seats it
has will just be one fifth of the next highest figure to the total number of regional seats
which can be divided exactly by 5. In the example of 19 regional seats, the next highest
number would 15, which when divided by 5 gives 3 regional seats.

Paragraph 10 — Ordersin Council giving effect to Commission reports

Paragraph 10(1)

622. Recommendations of the Electora Commission are put into effect by an Order in
Council, made under the Parliamentary Constituencies Act 1986.

623. Where parts of the Order relate to parliamentary constituencies, and parts relate to
Assembly regions, those parts can come into force on different dates.

Paragraph 10(2)

624. However, where an Order has come into force altering Assembly electoral regions, any
constituency by-elections, or the filling of vacancies in regional seats will take place
on the basis of the old electoral regions. Voters will only vote on the basis of the new
electoral regions at the next general election.

Paragraph 11 — I nterpretation: the regional electorate

Paragraph 11(1) to 11(3)

625. Itisnecessary for the Electora Commission and the Boundary Committee to identify
theregional electorate figure for each region, when they are considering whether there
needs to be any alteration to the Assembly electoral regions to ensure the rules in
paragraph 9 of this Schedule are still complied with.

626. This paragraph defines what the Commission and the Committee should take as the
regional electorate figure.

627. For each Assembly electoral region, it is the total number of persons who are on a
register of local government electors at addresses which fall within that Assembly
electoral region, on a specific date.

628.  The specific date (“the enumeration date” referred to in paragraph 11 (2)) isthe date on
which the notice appeared in the L ondon Gazette, saying that the Electoral Commission
intends to issue a report into parliamentary constituencies under the Parliamentary
Constituencies Act 1986. The Electoral Commission has a duty to publish the notice
under section 5 (1) of that Act.

Paragraph 12: Interpretation: general

Paragraph 12

629. When this Schedule refers to "the Assembly electoral region issue’, it means
the question the Boundary Committee are obliged to consider as to whether any
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recommendations they are making about alterations to parliamentary constituencies
require any alterations to Assembly electoral regions, or to the alocation of Assembly
regional seats.

There is a clarification of the meaning which should be given to the phrase
“recommendation” in this Schedule. It can mean both a recommendation that an
dteration is made, and a recommendation that no alteration is made, unless it is clear
from the context in which it is used that it only means a recommendation that an
alteration be made.

The effect of this clarification means that, for example, in paragraph 3 (2) (a) of this
Schedule “recommendation” would include both arecommendation for a

change to an Assembly electoral region, and a recommendation for no change to
an electoral region.

In contrast, when paragraph 3 (2) (b) refers to “a copy of the recommendations’
being open to inspection, it is clear from the first part of that sub-paragraph that
“recommendations” is only intended to refer to those recommendations which are for
achange to an electoral region.

Schedule 2: Assembly Commission

633.

634.

Schedule 2 makes further detailed provision about the National Assembly for Wales
Commission (“the Assembly Commission”), which is established by Section 27. This
Schedule coversthe membership, property, staff, powers, duties, proceedingsand status
of the Assembly Commission.

The Schedule appliesthe principles of sustainable development, equality of opportunity
and equal treatment of the English and Welsh languagesto the exercise of the Assembly
Commission’s functions. It also provides a power for the Assembly Commission to
promote public awareness of the current or pending system of devolved government in
Wales, and the system for the election of Assembly members.

Membership

Paragraph 1

635.

636.

637.

Paragraph 1(1) provides that unless the Presiding Officer ceases to be an Assembly
member (otherwise than by reason of a dissolution of the Assembly), the Presiding
Officer continuesto hold office asamember of the Assembly Commission until another
person is elected to the office of Presiding Officer (under section 25).

Paragraphs 1(2) and (3) provide that the four other members of the Assembly
Commission appointed under section 27(3) remain in office, including after a
dissolution, until areplacement is appointed. They would only cease to be amember of
the Assembly Commission if they died, became disqualified from being an Assembly
member, resigned their seat as an Assembly member or their office as a member of the
Assembly Commission, or were removed from the Assembly Commission by resolution
of the Assembly.

Thus the effect of paragraph 1 isto alow the Assembly Commission to continue to
function during a dissolution.

Property

Paragraph 2

638.

Thisprovidesthat the Assembly Commission hasthe power to acquire, hold and dispose
of property.
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By virtue of paragraph 28 of Schedule 10 to the Act , which inserts section 166C and
166D into the Copyright, Designs and Patents Act 1988, the Assembly Commission
is the first owner of the copyright in proposed Measures and Bills introduced into the
Assembly.

Paragraph 3

640.
641.

642.

643.

645.

646.

647.

648.

649.

Paragraph 3(1) gives the Assembly Commission the power to appoint staff.

Paragraph 3(2) provides that staff employed by the Assembly Commission, including
the Clerk of the Assembly, are referred to in the Act as the members of the staff of
the Assembly.

Paragraph 3(3) providesthat staff of the Assembly are not Crown servants, and therefore
they arenot civil servants. However, paragraph 12(2)(a) (see below) allowsHer Majesty
by Order in Council to provide for the purposes of any enactment that Assembly
Commission employees be treated as Crown servants.

So, for example, an Order in Council could provide for employment by the Assembly
Commission to be treated as “Crown employment” for the purposes of certain
provisions of the Data Protection Act 1998, as is the case in relation to employees of
the Scottish Parliamentary Corporate Body.

Paragraph 3(4) requires the procedures for recruiting and selecting staff of the
Assembly, and the terms and conditions on which they are employed (including
salaries), to be broadly in line with those for civil servants serving the Welsh Assembly
Government.

In genera this will require the Assembly Commission to adopt procedures broadly
corresponding to the Civil Service Recruitment Code, and the Civil Service Code made
under it, so as to ensure fair and open recruitment and selection of staff on merit, and
upholding the political impartiality of staff.

However, asis the case with civil service recruitment, there can be exceptionsto these
principles e.g. in appointing special advisers, in relation to recruitment of disabled
persons, or in relation to certain categories of staff with Welsh language qualifications.
Thus the Assembly Commission will enjoy asimilar degree of flexibility to the Welsh
Assembly Government in these matters.

Staff seconded in or out of the Assembly post-separation will retain their pre-existing
employment status, i.e. civil servants working for the Welsh Assembly Government
who are seconded to work at the Assembly will retain their status as civil servants.

Paragraph 3(5)-(8) dealswith salaries, expenses and pensionsetc. The Commissionisto
pay the salaries and expenses of the staff of the Assembly. The Assembly Commission
will be ableto make arrangementsfor the payment of pensions, gratuities or allowances
to former employees (sub-paragraph (6)), and in particular can make contributions
towards such payments (sub-paragraph (7)).

The effect of sub-paragraph (8) is that staff of the Assembly can be covered by the
Principal Civil Service Pension Scheme (as can staff of the Assembly Commission’s
Scottish equivalent, the Scottish Parliamentary Corporate Body). Sub-paragraph (9)
require payments to the Minister for the Civil Service in respect of Assembly staff
members’ participation in that scheme to be made by the Assembly Commission.
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Powers

Paragraph 4

650.

651.

652.

Paragraph 4(1) and (2) provide that the Assembly Commission can do anything which
it considers necessary or appropriate for the purposes of, or in connection with, its
functions. The Assembly Commission’s functions, as set out in Section 27(4) are
the provision of property, staff and services to the Assembly, though the Assembly
can confer further functions on the Assembly Commission by Assembly Measure. In
particular under sub-paragraph (2) the Assembly Commission has power to enter into
contracts; to charge for goods and services; to invest money not immediately required
for the discharge of its functions; and to accept gifts. Paragraph 4(3) providesthat gifts
to the Assembly (e.g. by visiting heads of state) vest in the Assembly Commission.

Paragraph 4(4) allows the Assembly Commission to sell goods or provide services to
the public, or to make arrangements for doing so.

Paragraph 4(5) and (6) alow the Assembly Commission to borrow money (but
only in sterling) in order to meet a temporary shortfall in sums available to meet
its expenditure. This includes a power to enter into an overdraft arrangement. The
Assembly Commission can only borrow money in accordance with special or general
directions given by the Assembly under section 27(6). Thus the borrowing power is
conditional upon the Assembly’s prior approval.

Promotion of awareness of election system and devolved government

Paragraphs5and 6

653.

654.

655.

Paragraph 5(1) gives the Assembly Commission its own specific power to promote
public awareness of Assembly elections and the system of devolved government in
Wales. This includes (by sub-paragraph (2)) a power to promote awareness of any
newly enacted systemsnot yet in force. Paragraph 5(3) givesthe Assembly Commission
a general discretion as to how it carries out this power, but specificaly permits it to
carry out public education or information programmes, or to make grantsfacilitating the
production of such programmes by other personsor bodies. The Assembly Commission
can impose conditions on such grants as it thinks fit (sub-paragraph (4)).

Paragraph 6 allows the Assembly Commission to provide financial assistance to the
Electoral Commission so as to promote public awareness of Assembly elections and
the system of devolved government in Wales.

The powersin paragraphs 5 and 6 would permit, among other things, the promotion of
public awareness about Assembly elections and devolved government in Walesthrough
cross-border media (e.g. radio and television transmissions, “mobile” advertisements
on trains etc.).

Delegation

Paragraph 7

656.

Paragraph 7 allows the Assembly Commission to delegate any of its functions to the
Presiding Officer or to the Clerk of the Assembly. The Presiding Officer can authorise
the Deputy Presiding Officer to exercise these functions (subject to section 25(11) and
paragraph 11 of this Schedule). The Clerk can authorise other Assembly staff to exercise
hisg/her functions (section 26(4)).
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Principlesin accordance with which functions are to be exercised

Paragraph 8

657.  Paragraph 8(1) requires the Assembly Commission to make appropriate arrangements
with aview to securing that its functions are exercised with due regard to the principle
of equality of opportunity for all people.

658.  Paragraph 8(2) obliges the Assembly Commission to have due regard to the principle
of promoting sustainable development in exercising its functions.

659. Paragraph 8(3) requires it to give effect to the principle of equal treatment of the
English and Welsh languages in the exercise of its functions, so far as is appropriate
and reasonably practicable.

660. These duties are subject to the Assembly’s power under section 27(6) to give general
and specific directionsto the Assembly Commission about the exercise of itsfunctions.

Annual report

Paragraph 9

661. Paragraph 9 provides that the Assembly Commission must, after each financial year,
publish and lay before the Assembly a report on the exercise of its functions during
that financial year.

662. The Assembly can flesh out the detail of this duty through Assembly directions under
section 27(6). For example, it can direct what the report isto cover, and give directions
so that the timetable for the report’ s publication and laying before the Assembly tiesin
with the Assembly’s own audit timetable.

Validity of acts

Paragraph 10

663. Paragraph 10 preserves the validity of any act of the Assembly Commission against
any vacancy among its members, any defect in their appointment or any lack of
qualification for their membership. It is intended to preclude legal challenge to the
Assembly Commission on these grounds.

Proceedings

Paragraph 11

664. Paragraph 11 provides that the Assembly Commission is free to set its own rules of
procedure (sub-paragraph (1)), save that its meetings must be presided over by the
Presiding Officer, unless that office is vacant or the Presiding Officer is unable to act,
in which case the Assembly Commission can appoint ancther of its membersto preside
over the meeting (sub-paragraph (2)).

Crown status

Paragraph 12

665. The Assembly Commission isnot a Crown body asit is exercising functions on behal f
of the Assembly, rather than on behalf of the Welsh Assembly Government (whose
Ministers exercise functions on behalf of the Crown).

666. Paragraph 12(1) provides that Her Majesty can make Orders in Council that provide
for the Assembly Commission to be treated as a Crown body for the purpose of any
enactment. In particular the Order in Council may (sub-paragraph (2)) provide for
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employment by the Assembly Commission to be treated as Crown employment; or for
land held, used or managed by the Assembly Commission, or operations carried out
by them, to be treated as Crown land or operations. This mirrors provision made in
relation to the Parliamentary corporate bodies of the House of Commons and the House
of Lords, and that made in relation to the Scottish Parliamentary Corporate Body.

The Scottish Parliamentary Corporate Body (Crown Status) Order 1999 (SI 1999/677)
isan example of what such an Order in Council may cover. It providesfor that Body to
be treated as a Crown body for the purposes of various enactments relating to planning,
building legislation, fire precautions, VAT and data protection.

Paragraph 12(3) provides that “Crown body” means a servant or agent of the Crown
and includes a government department.

Paragraph 12(4) provides that an Order in Council which requires the Assembly
Commission to be treated as a Crown body under any enactment can be annulled by a
resolution of either House of Parliament, or by resolution of the Assembly.

Schedule 3: Transfer Etc. of Functions; Further Provisions

Part 1: Functionstransferable etc.

670.

671.

672.

673.

Paragraph 1 provides that an Order in Council under section 58 may make provision
about any Ministerial function, including one created after the passing of the Act.
However, this does not apply to functions of the Secretary of State under the Act itself,
other than the power to vary the date of an Assembly general election under section 4.

Paragraph 2 provides that afunction of aMinister of the Crown whichisexercisablein
relation to the Welsh language or to any other aspect of Welsh culture isto be regarded
asexercisablein relation to Wales.

Paragraph 3 extends the power to make provision by Order in Council under section 58
to include provision about Ministerial functionsin relation to cross-border bodies (i.e.
bodies exercising functions or carrying on activitiesin or with respect to Wales or part
of Walesbut also with respect to other areas) and in relation to English border areas (i.e.
parts of England adjoining Wales). In the case of English border areas the power will
however only be able to be exercised in relation to functions relating to certain water
matters, and only if the Order in Council (or an earlier one) has made corresponding
provision about that function so far as exercisable in relation to Wales or part of Wales
adjoining England.

Paragraph 4 enables an Order in Council under section 58 to impose on Ministers of
the Crown a duty to consult the Welsh Ministers before exercising certain functionsin
relation to that part of the sea adjacent to Wales but beyond the 12-mile limit.

Part 2: Exercise of transferred functions

674.

675.

Where a power to make subordinate legislation has been transferred to the Welsh
Ministers, paragraph 5 provides that it may still be exercised by the Minister of the
Crown from whom it was transferred, for the purpose of implementing, or enabling
the implementation of ,any European Community obligations of the United Kingdom,
enabling UK rights under Community law to be exercised and for ancillary purposes.

An Order in Council transferring a function to the Welsh Ministers, the First Minister
or the Counsel General in relation to a cross-border body or to an English border area,
or providing for such afunction to be exercisable concurrently by the Welsh Ministers
etc and aMinister of the Crown may, under paragraph 6, provide that the function may
only be exercised by the Welsh Ministers etc with the agreement of, or after consulting,
aMinister of the Crown.
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676.

677.

678.

679.

680.

681.

682.

These notes refer to the Government of Wales Act 2006
(c.32) which received Royal Assent on 25 July 2006

Where a function is transferred to the Welsh Ministers, First Minister or Counsel
General, and the Minister of the Crown from whom it isto be transferred was required,
before exercising it, to obtain the agreement of, or consult with, another Minister of
the Crown or to obtain the authorisation of Parliament, paragraph 7 provides that the
requirement in question is not to apply to the Welsh Ministers etc unless the Order in
Council transferring the function provides that it should. Where an Order in Council
directsthat afunction isto be exercisable by the Welsh Ministers etc concurrently with
aMinister of the Crown, and such arequirement appliesto the exercise of that function
by the Minister of the Crown, then paragraph 7 provides that the Order in Council may
providethat it isto be exercisable by the Welsh Ministers etc freefrom that requirement.

Paragraph 8 provides that an Order in Council under section 58 making a function
exercisable by the Welsh Ministers, the First Minister or the Counsel General, may
make the exercise of the function subject to consultation with, or authorisation from,
the Assembly or the Assembly Commission. It also confirms that an Order in Council
under section 58 making a function exercisable by the Welsh Ministers, First Minister
or Counsel General, can require the Welsh Ministers etc to lay a report before the
Assembly or send documents to the Clerk to the Assembly, in connection with the
exercise of that function.

Paragraph 9 makes provision for Assembly procedures (and in some cases
Parliamentary procedures) to apply to subordinate legislation made (or approved or
confirmed) by the Welsh Ministers, First Minister or Counsel General under powers
transferred to them or otherwise made exercisable by them under an Order in Council
under section 58, in those caseswhere aMinister of the Crown would have been subject
to Parliamentary procedures when making, approving or confirming legislation under
those powers.

Where an instrument contains provision to be made (etc.) by the Welsh Ministers, First
Minister or Counsel General together with a Minister of the Crown, or which relates
to an English border area or a cross-border body (other than one which only relates to
the functions of that body in relation to Wales), any Parliamentary procedure (i.e. any
requirement to lay a draft of the legidation before Parliament and any requirement to
obtain the approval of either or each House of Parliament before making it or any power
of either or each House to annul it by resolution) is to continue to apply (in addition
to any Assembly procedure).

Provisions which reguire instruments made by Ministers of the Crown to be confirmed
by Act of Parliament (“provisional orders’) or which apply special parliamentary
procedure to an order are not to apply when they are made by the Welsh Ministers,
First Minister or Counsel General instead, unless either one of the situations referred
to in the previous paragraph above applies or, in the case of a “special parliamentary
procedure” order, the Order in Council empowering the Welsh Ministers etc to makethe
order in question specifically requires it. Equivalent Assembly procedures laid down
by Assembly standing orders are to apply instead.

Subject to the above, subordinate legislation made by the Welsh Ministers, First
Minister or Counsel General under powers conferred on them by an Order in Council
under section 58 isto be subject to Assembly procedures equival ent to the Parliamentary
procedures which would have applied it been made by a Minister of the Crown, i.e.
“affirmative” or “negative” procedure as the case may be, substituting a requirement
for approval or liability to annulment by resolution of the Assembly for approval or
annulment by resolution of either or each House of Parliament. The standing orders of
the Assembly are to make detailed provision for the relevant procedures.

Paragraph 10 providesthat where afunction of making or receiving areport or statement
was subject to arequirement to lay the report before Parliament, and an Order in Council
under section 58 makesthat function exercisable by the Welsh Ministers, First Minister
or Counsel General, the requirement to lay the report before Parliament applies asiif it
was a requirement to lay the report before the Assembly
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683.

684.

These notes refer to the Government of Wales Act 2006
(c.32) which received Royal Assent on 25 July 2006

Paragraph 11 makes provision about certain powers to lend money which may be
transferred to the Welsh Ministers by Order in Council under section 58. Where, prior
to transfer, the sums required to make such loans were required to be charged on the
National Loans Fund, this paragraph provides that they are instead to be charged on
the Welsh Consolidated Fund. Similarly, where the repayments of such loans were
formerly paid into the National Loans Fund, they are instead to be paid into the Welsh
Consolidated Fund.

Paragraph 11 also makes provision in relation to existing loans, made by Ministers of
the Crown out of the National Loans Fund prior to transfer. Upon transfer of the power
to the Welsh Ministers, repayments of, and payments of interest on, the outstanding
loans are to be paid into the Welsh Consolidated Fund, via the Welsh Ministers. The
outstanding principal amounts on such loans at the date of transfer are to be treated as
loans made by the Secretary of State to the Welsh Ministers, who are obliged to repay
these amounts to the Secretary of State for payment into the National Loans Fund. Itis
at the Treasury’ s discretion to set the dates and methods of repayment to the Secretary
of State, and to set the rates and times at which interest must be paid to the Secretary
of State.

Part 3: Supplementary

685.

686.

Paragraph 12 makesit clear that where the provisions of section 58 and Schedule 3 refer
to Ministers of the Crown the reference includes Ministers of the Crown acting jointly,
officers of a Minister of the Crown or of a government department and that functions
of such an officer may be transferred to officers of the Welsh Assembly Government.

Paragraph 13 makes it clear that a transfer of a function to the Welsh Ministers,
First Minister or Counsel General, or the imposition on a Minister or the Crown of a
regquirement to obtain the agreement of, or to consult, the Welsh Ministers etc before
exercising a function does not affect the validity of anything done by or in relation to
that Minister of the Crown before the transfer or imposition of that requirement.

Schedule 4: Transfers of Ministerial Property, Rightsand Liabilities

Transfers of Ministerial Property, Rightsand Liabilities

687.

688.

689.

690.

This schedule provides that where an Order in Council under section 58 transfers
functions from Ministers of the Crown to the First Minister, the Welsh Ministers or
the Counsel General, any connected property, rightsand liabilities (except employment
rights and liabilities relating to Crown employment) are transferred along with those
functions, unless the Order in Council provides otherwise.

Anything relating to atransferred function, or to property, rightsor liabilitiestransferred
along with the function, and which was in the process of being done by or in relation
to the Minister of the Crown when the function transferred, may be continued by or in
relation to the transferee of the function. Anything done by Ministers of the Crown in
relation to such functions, property, rights and liabilities pre-transfer continues to have
effect asif it had been done by the transferee.

Instruments, contracts and legal proceedings relating to transferred functions, property,
rights and liabilities continue to have effect post-transfer with the transferee of the
function substituted for the Minister of the Crown.

The Secretary of State can also, by order, make specific transfers of property, rightsand
liabilities, or make transfers of property, rights and liabilities of a specific description,
from Ministers of the Crown to the First Minister, the Welsh Ministers or the Counsel
General. Such an order can include provisions creating interestsin, or rights over, each
other’s property, and provisions creating new rights and liabilities between the First
Minister, the Welsh Ministers or the Counsel General on the one hand and Ministers
of the Crown on the other.
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692.

These notes refer to the Government of Wales Act 2006
(c.32) which received Royal Assent on 25 July 2006

The Secretary of State can also make orders to provide for the continuation by, or in
relation to, the Welsh Minister, First Minister or Counsel General of things commenced
by or in relation to a Minister of the Crown. He may also by order provide that any
specific thing done by aMinister of the Crown has effect asif done by the First Minister,
the Welsh Ministers or the Counsel General; and can make orders substituting the First
Minister, the Welsh Ministers or the Counsel General for Ministers of the Crownin any
specific contracts, legal proceedings, or instruments.

Paragraph 4 provides that the Secretary of State can issue certificates as conclusive
proof that property has been transferred under this Schedule, and providesthat transfers
of property, rights or liabilities by or under Schedule 4 override any provision which
would restrict such transfers.

Schedule 5: Assembly Measures

Part 1: Matters

693.

694.

This Part of the Schedule lists the matters, and the fields within which they fall, to
which a provision in an Assembly Measure must relate if it isto satisfy the criteriain
section 94 (4) (a). Section 95 allows this Schedule to be amended by Order in Council
so asto add, remove or change fields and matters. A field cannot be added if

the Welsh Ministers, the First Minister or the Counsel General have no functions
in that field.

The only matters listed at the passing of this Act are ones which fall within the
field “the National Assembly for Wales’. The matters are concerned with Assembly
Members (for example, remuneration and complaints), conferring certain functions on
the Assembly Commission, the interpretation of the Welsh texts of Assembly Measures
etc and procedures for the consideration of proposed private Assembly Measures.

Parts 2 and 3: General Restrictions and Exceptions

695.

696.

Part 2 of the Schedulelists restrictionswhich aprovision in an Assembly Measure must
not breach. If it does breach any of them, then the provision is outside the Assembly’s
legidlative competence and is not law (section 94 (6) (a)). The restrictions are subject
to exceptions from the restrictions, and these are set out in Part 3 of this Schedule.

In particular, the restrictions, read with the exceptions :

a) prevent functionsof aMinister of the Crown (including functions of the Treasury)
being added to, removed or changed by or under a M easure without the Secretary
of State’s consent;

b) limit the penaltieswhich can beimposed for criminal offences created by or under
aMeasure;

¢) protect specified legislation (including certain provisionsin this Act), and certain
classes of legidative provision from being modified by or under a Measure;

d) protect any functions of the Comptroller and Auditor General from modification
by or under an Assembly Measure without the Secretary of State's consent.

Schedule 6: Referendums on Commencement of Assembly Act Provisions

697.

698.
699.

Section 103 alows a referendum to be held in Wales on whether certain sections in
this Act , which give the Assembly power to pass Acts, (referred to in thisAct as “the
Assembly Act provisions’) should come into force.

The referendum isinitiated by Her Majesty making an Order in Council.

This schedule makes detailed provisionsin relation to the referendum.
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These notes refer to the Government of Wales Act 2006
(c.32) which received Royal Assent on 25 July 2006

Paragraph 1: Entitlement to vote

700. The persons entitled to vote in areferendum are those who would be entitled to votein
an Assembly General Election which, in turn, are those who would be entitled in local
government electionsin Wales.

Paragraph 2: Conduct etc of referendums

701. The Order in Council that Her Majesty may make under section 103 initiating the
referendum may also contain other provisions relating to the referendum.

702. The Order in Council may, among other things, apply to the referendum other
legislation which relates to elections, referendums or donations (gifts to, payments of
expenses of registered political parties etc) as defined in Part 4 of the Political Parties,
Elections and Referendums Act 2000.

Paragraph 3: Referendum Question and Statement

703.  Paragraph 3 requires the Order in Council to set out the question which votersin the
referendum are to be asked.

704.  In addition, if the question on the ballot paper is going to be preceded by a statement
(e.g. an explanation of the effect of bringing the Assembly Act provisions into force),
the statement must be set out in the Order in Council.

705. The effect of section 104(4) of the Political Parties, Elections and Referendums Act
2000 is that the Secretary of State must, at the time when the draft Order in Council is
laid before both Houses of Parliament for approval, also lay areport which contains any
views expressed by the Electoral Commission on how easily the referendum question
or preceding statement can be understood.

706. Paragraph 3 (3) requires the Secretary of State to send a copy of the same report to
the First Minister before, or at the same time, as the Secretary of State lays it before
Parliament. Paragraph 3 (4) requires the First Minister to lay that report before the
Assembly as soon as reasonably practicable after he has received it from the Secretary
of State.

Paragraph 4: Date of Referendum
707.  Paragraph 4(1) requires the Order in Council to specify the date of the referendum.

708. Paragraph 4(2) gives the Secretary of State the power to change the date of the
referendum, provided that the Welsh Ministers consent to the change.

709.  Paragraph 4(4) says that an order made by the Secretary of State changing the date of
areferendum is subject to negative Parliamentary procedure.
Paragraph 5: Referendum Period

710.  Section 102 of the Political Parties, Elections and Referendums Act 2000 provides for
a “referendum period " to be laid down for referendums covered by the 2000 Act.
The referendum period is relevant for various provisions under the 2000 Act, such as
applying restrictions on incurring referendum expenses.

711.  This paragraph says that the Order in Council must set out the referendum period
relating to the referendum on bringing into force the Assembly Act provisions.

Paragraph 6: Combination of Polls

712.  Paragraph 6 allows a referendum to be combined with any election (e.g., a local
government election) or other referendum due to be held. The Order in Council can
include provisions relating to the holding of such combined polls.
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These notes refer to the Government of Wales Act 2006
(c.32) which received Royal Assent on 25 July 2006

Paragraph 7: Encouraging voting

713.  The Order in Council can authorise or require the Electoral Commission to do things
to encourage voting in the referendum.

Paragraph 8: Provision of information to voters

714.  Theeffect of section 108 of the Political Parties, Elections and Referendums Act 2000
is that, in a referendum on the coming into force of the Assembly Act provisions,
the Electoral Commission can designate two persons or organisations, which meet
certain criteria, as eligible to receive financial and other assistance to assist with their
campaigns — one which will be campaigning for the Assembly Act provisions to come
into force, and one which will be campaigning against them coming into force.

715.  The purpose of this provision is to help to ensure that voters in a referendum have
adequate information about the issue on which they areto vote and about the arguments
for and against the possible outcomes.

716. Paragraph 8 (2) says that if the Electoral Commission has not, by the appropriate
day (see note to paragraph 8 (4)), made a designation of a person or organisation
campaigning for the Assembly Act provisions coming into force, and one campaigning
against them coming in to force, then it can itself take steps to ensure that voters are
adequately informed about both sides of the argument.

717.  Paragraph 8(4) : Under section 109(6) of the Political Parties, Elections and
Referendums Act 2000, the Secretary of State can make an order varying the deadline
by which a person or organisation can apply to be designated to receive assistance, and
the deadline by which the Electoral Commission has to decide their application.

718.  Paragraph 8 (4) saysthat if the Secretary of State has made such an order, then the day
that the order specifiesisthe appropriate day.

719.  If the Secretary of State does not make an order, and the Electoral Commission has
received, by the 29" day of the referendum period:

a) at least one application from a person/organisation campaigning for the Assembly
Act provisions coming into force; and

b) at least one application from a person/organisation campaigning against the
Assembly Act provisions coming into force, then the appropriate day is the 43rd
day of the referendum period.

720.  Otherwise, the appropriate day isthe 29" day of the referendum period.

Paragraph 9: Referendum Material

721.  Section 126 of the Palitical Parties, Elections and Referendums Act 2000 lays down
reguirements about what must appear on referendum material.

722.  This paragraph says that these requirements do not apply to any material which is
required to be published by the Order in Council which initiates the referendum.

Paragraphs 10 and 11: Funding and Accounts

723.  Paragraphs10and 11 say that the Order in Council must say how thereferendumisto be
funded. It may say that it isto be charged on or payable out of the Welsh Consolidated
Fund. It must aso deal with arrangements for the preparation and audit of accounts
relating to the funding of the referendum.
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Paragraph 12: No legal challenge to referendum result

724.  Theeffect of this paragraph isthat proceedings questioning the number of ballot papers
counted or votes cast in a referendum must be brought by judicial review. The claim
must be filed before the end of the permitted period set out in paragraph 12(2).

Schedule 7: Acts of the Assembly

Part 1: Subjects

725.  This Part of the Schedule lists the subjects to which a provision in an Act of the
Assembly must relate if it isto satisfy the criteriain section 108(4)(a). It also lists the
exceptions within which a provision in an Act of the Assembly must not fall, if itisto
satisfy section 108(4)(a).

Parts 2 and 3: General Restrictions and Exceptions

726. Part 2 of the Schedule lists restrictions which a provision in an Act of the Assembly
must not breach (section 108(6)(a)). If it does breach any of them, then the provision
is outside the Assembly’s legislative competence and is not law. The restrictions are
subject to exceptions from the restrictions, and these are set out in Part 3 of this
Schedule.

727.  Inparticular, the restrictions, read with the exceptions:

a) prevent functionsof aMinister of the Crown which pre-date the coming into force
of the Assembly Act provisions, being removed or changed by or under an Act of
the Assembly, unless the Secretary of State has given his consent, or the removal
or change isincidental to, or consequential on another provision contained in an
Act of the Assembly;

b) prevent functions being conferred or imposed upon a Minister of the Crown by or
under an Act of the Assembly without the Secretary of State’'s consent;

c) protect specified legislation (including certain provisionsin thisAct ), and certain
classes of |egislative provision from being modified by or under an Act;

d) protect functions of the Comptroller and Auditor General from modification
without the Secretary of State’s consent.

Schedule 8: Auditor General for Wales

728.  Schedule 8 makes revised provision for the office of Auditor General for Wales
(“AGW?"). The provisions of the schedule largely replicate the equivalent provisions
in the Government of Wales Act 1998 (¢.38), which are marked for repeal. However,
a notable change is that the AGW is now to be appointed by Her Majesty on the
nomination of the Assembly (under the Government of Wales Act 1998, there was
no need for any such nomination, although the Assembly was, in practice, consulted
informally).

729. Before nominating the prospective AGW, the Assembly must be satisfied that
reasonable consultation has been carried out with bodies representing the interests of
local government bodies in Wales (as defined in section 12(1) of the Public Audit
(Wales) Act 2004 (c.23). Thisis because of the AGW'’s functions in relation to those
bodies. For instance, under the Public Audit (Wales) Act 2004, the AGW appoints the
auditor of the accounts of those bodies, and has functions under the best value regime
created by Part 1 of the Local Government Act 1999 (c.27).

730.  Paragraph 2 deals with the tenure of the AGW. The length of the appointment is not
to a specified age or for a specified term, but is set by Her Majesty when she appoints
the AGW. The AGW can resign, by requesting Her Majesty to be relieved from office.
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738.

739.

740.

741.

742.
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Her Majesty can aso relieve an AGW from office if Sheis satisfied that the AGW is
medically incapable of performing the functions of the office (and also incapable of
asking to berelieved of it). In addition, Her Majesty may remove a person from office
as AGW on the grounds of misbehaviour. This cannot be done, however, unless the
Assembly has resolved that a recommendation to this effect should be made to Her
Majesty. The resolution must be passed by at least two thirds of the total number of
Assembly Members (not merely two-thirds of those voting on the motion).

Paragraph 3 protects the independence of the AGW, providing that neither the
Assembly nor the Welsh Assembly Government can direct or control the manner in
which the AGW exercises the functions of the office.

Paragraph 3 also providesthat the AGW is not to be regarded as a Crown servant, other
than for the purposes of the Official Secrets Act 1989 (c.6).

Paragraph 4 provides that the AGW is a corporation sole.
Paragraph 5 deals with the process for sealing documents by the AGW.

Paragraph 6 provides for the AGW's salary, and the Assembly’s contribution to the
AGW'’s pension provision, as well as the pensions of former AGWS, to be charged on
the Welsh Consolidated Fund (that is, these amounts will be governed by the terms of
appointment of the AGW and will not be subject to annual approval by the Assembly
in Budget resolutions tabled by the Welsh Ministers).

Paragraph 7 makes provision regarding staff of the AGW. These provisions are closely
based on the equivalent ones in the Government of Wales Act 1998, which are to be
repealed.

Paragraph 8 isaso closely based on equivalent provisionsin the Government of Wales
Act 1998. It deals with the ability of the AGW to delegate the exercise of functionsto
members of staff or persons providing servicesto the AGW. In both cases, the AGW's
authorisation will be needed. Such a del egation does not affect the responsibility of the
AGW for the manner in which that function is exercised. The AGW cannot, however,
delegate the function of certifying or reporting on accounts which are required to be
laid before the Assembly, unlessthe Presiding Officer has certified that AGW isunable
to do thisin person. Even if the Presiding Officer has so certified, the del egation ceases
when the office of AGW falls vacant; the expectation would be that the new AGW
would exercise the remaining aspect of the function in person, once appointed.

Paragraph 9 (1) providesthat any compensation for breach of afunction by the AGW is
to be charged on the Welsh Consolidated Fund (i.e. is not to be subject to the approval
of the Assembly in a Budget resolution).

Sub-paragraphs (3) and (4) provide that income which the AGW has earned through
the exercise of functions related to local government in Wales is to be retained by the
AGW and ploughed back into carrying out those functions (rather than paid into the
Welsh Consolidated Fund or being available for the AGW to use for other purposes).

Paragraph 10 continues provision made in the Government of Wales Act 1998 for the
AGW to be able to borrow money in order to cover a short-term deficit in funds.

Paragraph 11 deals with the AGW’s powers to charge fees, which are equivalent to
existing provisions in the Government of Wales Act 1998.

Paragraph 12 sets out the process whereby the AGW seeks annual funding for hisor her
Office. Thislargely replicates provisions of the Government of Wales Act 1998 which
are to be repealed; the only change of substance is that the Audit Committee of the
Assembly is now able to make modificationsto the AGW' s estimate without reference
to the Secretary of State for Wales. The Audit Committee must, however, consult the
AGW before laying an estimate containing such modifications before the Assembly.
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Paragraph 13 imposes obligations on the AGW in relation to preparing accounts.
Paragraph 14 deals with the auditor of the accounts of the AGW.

Paragraph 15 sets out the time-scal e within which the AGW’ saccounts must be audited,
and also the auditor’ s rights of access to documents and information.

Paragraph 16 provides that the Accounting Officer for the Wales Audit Office is the
AGW (“the Wales Audit Office” means the AGW and members of staff). Provision is
also made for the appointment of atemporary Accounting Officer.

Paragraph 17 sets out the AGW’ srights of accessto documents, information, assistance
and explanation for the purposes of the AGW' s functions under the Act . These replace
the equivalent provisions of the Government of Wales Act 1998.

Paragraph 18 provides that, where the Welsh Ministers have the power to appoint the
auditor of a person or body, they can appoint the AGW to be that auditor , even where
the AGW would not meet the normal criteriafor that position. (But the Welsh Ministers
cannot appoint the AGW to audit his or her own accounts). There is also provision
for the AGW to audit accounts or carry out value for money examinations under a
tripartite agreement between the AGW, the person or body in question, and either the
Welsh Ministersor aMinister of the Crown. Further, paragraph 18 providesthat wherea
function of preparing accountsistransferred to the Welsh Ministersby Order in Council
under section 58 of the Act , the Secretary of State may by order transfer to the AGW
any function of the Comptroller and Auditor General in relation to those accounts.

Paragraph 18 (8) deals with the AGW'’s functions in relation to information provided
to the Treasury for the preparation of Whole of Government accounts under section 10
of the Government Resources and Accounts Act 2000 (c. 20).

Paragraph 19 replaces the equivalent provisions of the Government of Wales Act 1998
in respect of the AGW’s power to report to the public on any matter coming to the
AGW'’s notice while carrying out the AGW’ s functions. This power of report does not
apply wherethe AGW iscarrying out afunction at the request of, or by agreement with,
the person or body in question. Such reports must be laid before the Assembly.

Paragraph 20 replaces the equivalent provisions of the Government of Wales Act 1998
inrespect of the AGW’ sduty to certify certain claims, returns, accountsand calcul ations
at the request of defined public sector bodiesin Wales.

Paragraph 21 sets out the ancillary powers of the AGW. Again, these replace the
equivalent provisions of the Government of Wales Act 1998.

Schedule 9: Devolution I ssues

Part 1

Preliminary

753.

754.

Paragraph 1 defines “devolution issues’ to include questions of both the legidative
competence of the Assembly in relations to Acts and Measures which it has passed
and the executive competence of the Welsh Assembly Government. It aso includes
alleged failures by the Welsh Assembly Government to comply with its obligations
under European Community law, or the European Convention on Human Rights.

Paragraph 2 allows courts and tribunals a discretion not to treat a contention about any
of the matters covered by paragraph 1 as a devolution issue, where it appears to the
court or tribunal hearing the proceedings that the contention is frivolous or vexatious.
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Proceedingsin England and Wales

755.

756.

757.

758.

759.

Paragraph 4 provides that the Counsel General or the Attorney General can institute
proceedings to decide a devolution issue. Where proceedings are brought by the
Attorney General, then the Counsel General is entitled to defend them.

This does not prevent other people from bringing or defending such proceedings, but
where they do so then the Attorney General and the Counsel General must be notified
of the proceedings, and are entitled to take part in them (paragraph 5).

Paragraph 29(2)(a) gives both the Attorney General and the Counsel General ageneral
power to require courts and tribunal sto refer devolution issuesin proceedingsto which
they are a party to the Supreme Couirt.

Paragraphs 6-11 set out further procedures by which devolution issues can be referred
upwards from courts of first instance to the higher courts for resolution.

There are different procedures depending on whether the issue arises in criminal
proceedings or civil proceedings (by virtue of paragraph 1(2), this includes al non-
criminal proceedings), and the court in which proceedings originate.

Civil proceedingsin the magistrates courts

760.

A magistrates’ court can refer devolution issueswhich arisein civil proceedings before
it to the High Court (paragraph 6) to decide. Appealsfrom the High Court’ sdecision on
such areference lie direct to the Supreme Court (paragraph 11), subject to permission
to appeal having been granted by either the High Court or the Supreme Court.

Civil proceedings begun in other courts

761.

762.

Where civil proceedings are begun in courts other than a magistrates’ court (e.g. the
County Court, the High Court), those courts can refer any devolution issues direct to
the Court of Appeal (paragraph 7(1)). The Court of Appeal’ s decision can be appealed
to the Supreme Court, subject to permission having been granted by either the Court of
Appeal or the Supreme Court (paragraph 11).

Paragraph 10 alows the Court of Appeal to refer a devolution issue to the Supreme
Court of itsown volition, where such an issue has arisen in proceedings before the Court
of Appeal other than on areference under this Part (for example, on an appeal from a
first instance decision of the High Court in which the devolution issue was not raised).

Tribunal proceedings

763.

Any tribunal (as defined by section 158(1)) can refer a devolution issue direct to the
Court of Appeal. Tribunals from which there is no appeal must make such areference
(paragraph 8). In either case, the Court of Appeal’s decision can be appealed to the
Supreme Court, subject to permission having been granted by either the Court of Appeal
or the Supreme Court (paragraph 11).

Criminal proceedings — summary

764.

The magistrates’ court can refer a devolution issue to the High Court (paragraph
9(a)). An appeal from the High Court’s decision lies to the Supreme Court, subject
to permission having been granted by either the High Court or the Supreme Court

(paragraph 11).
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Criminal proceedings— on indictment

765.  The Crown court can refer adevolution issue direct to the Court of Appeal (paragraph
9(b)). The Court of Appeal’s decision can be appealed to the Supreme Court, subject
to permission having been granted by either the Court of Appeal or the Supreme Court

(paragraph 11).
Part 3

Proceedingsin Scotland

766.  Paragraph 13 providesthat the Advocate General for Scotland can institute proceedings
in Scotland to decide a devolution issue. Where proceedings are brought by the
Advocate General, then the Counsel General is entitled to defend them.

767.  This does not prevent other people from bringing or defending such proceedings, but
wherethey do so then the Advocate General for Scotland and the Counsel General must
be notified of the proceedings, and are entitled to take part in them (paragraph 14).

768.  Paragraph 29(2)(b) givesthe Advocate General for Scotland ageneral power to require
courts and tribunals to refer devolution issues in proceedings to which the Advocate
General isaparty to the Supreme Court.

769.  Paragraphs 15-21 set out further procedures by which devolution issues can be referred
upwards from Scottish courts of first instance to the higher courts for resolution.

770. There are different procedures depending on whether the issue arises in criminal
proceedings or civil proceedings (by virtue of paragraph 1(2), this includes all non-
criminal proceedings), and the court in which proceedings originate.

Civil proceedingsin a court consisting of three or more judges of the Court of

Session

771.  Suchacourt can refer adevolution issue, which arisesin proceedings beforeit direct to
the Supreme Court of its own volition (paragraph 18). If the court does not make such a
reference but decides the issue itself, an appeal against its decision lies to the Supreme
Court, subject to permission having been granted either by the court whose decisionis
being appealed or by the Supreme Court (paragraph 21(b))

Civil proceedings begun in other courts

772.  Wherecivil proceedingsare begunin other courts, those courts can refer any devolution
issues direct to the Inner House of the Court of Session (paragraph 15). An apped
against the Court of Session’s decision on such a reference lies to the Supreme Court

(paragraph 20).
Tribunal proceedings

773.  Any tribunal (as defined by section 158(1)) in Scotland can refer a devolution issue
direct to the Inner House of the Court of Session. Tribunals from which there is no
appeal must make such areference (paragraph 16). In either case, the Court of Session’s
decision can be appealed to the Supreme Court (paragraph 20).

Criminal proceedingsin a court consisting of two or more judges of the High Court
of Judticiary

774.  Such acourt can refer a devolution issue direct to the Supreme Court (paragraph 18),
where such an issue has arisen in criminal proceedings before the court other than on a
reference under this Part. If the court does not make such areferencein such a case but
decidestheissueitself, an appeal against its decision lies to the Supreme Court, subject
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to permission having been granted either by the court whose decision is being appealed
or by the Supreme Court (paragraph 21(a)).

Criminal proceedings — other Scottish courts

775.

Part 4

Scottish courts which do not consist of two or more judges of the High Court of
Justiciary can refer devolution issues to that Court. An appeal against the High Court
of Justiciary’s decision on such a reference lies to the Supreme Court, subject to
permission having been granted either by the High Court of Justiciary or by the Supreme
Court (paragraph 21(a)).

Proceedingsin Northern Ireland

776.

777.

778.

779.

Paragraph 23 provides that the Advocate General for Northern Ireland can institute
proceedings in Northern Ireland to decide a devolution issue. Where proceedings are
brought by the Advocate General, then the Counsel General is entitled to defend them.

This does not prevent other people from bringing or defending such proceedings, but
where they do so then the Advocate General for Northern Ireland and the Counsel
General must be notified of the proceedings, and are entitled to take part in them

(paragraph 24).
Paragraph 29(2)(c) gives the Advocate General for Northern Ireland a general power

to require courts and tribunals to refer devolution issues in proceedings to which the
Advocate General is a party to the Supreme Court.

Paragraphs 25-28 set out further procedures by which devolution issues can be referred
upwards from Northern Irish courts of first instance to the higher courts for resolution.

Court proceedings (civil and criminal)

780.

781.

Courts below the Court of Appeal in Northern Ireland can refer devolution issues to
that Court (paragraph 25). Appeals against the Court of Appeal in Northern Ireland’s
decisions on such references lie to the Supreme Court, subject to permission to appeal
having been granted either by that Court or by the Court of Appeal in Northern Ireland

(paragraph 28).
Paragraph 27 provides that where a devolution issue has arisen in proceedings before

the Court of Appeal in Northern Ireland other than on a reference under this Part, that
Court can refer the issue to the Supreme Court of its own volition.

Tribunal proceedings

782.  Any tribunal (as defined by section 158(1)) in Northern Ireland can refer a devolution
issue direct to the Court of Appeal in Northern Ireland. Tribunals from which there
is no appeal must make such a reference (paragraph 26). In either case, the Court of
Appeal in Northern Ireland’ s decision can be appeal ed to the Supreme Court, subject to
permission to appeal having been granted either by that Court or by the Court of Appeal
in Northern Ireland (paragraph 28).

Part 5

General

783. Paragraph 30 enables the Attorney General or the Counsel General to refer any
devolution issue, which is not being litigated to the Supreme Court.

784.  The Attorney General must notify the Counsel General that such a reference has been

made where it concerns the proposed exercise of a function by the Welsh Assembly
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Government, who must then refrain from exercising the function as proposed until the
reference has been decided or disposed of .

Paragraph 31 provides that in awarding costs to litigants, courts and tribunals can take
into account any additional expenses incurred as a result of joining into proceedings
the Attorney General, the Counsel General, or the Advocates General for Scotland or
Northern Ireland.

Paragraph 32 alows general court procedure rules and practice directions to make
further provision about the procedure on devolution issues.

Schedule 10: Minor and Consequential Amendments

787.

This Schedule contains the minor and consequential amendments to other enactments
necessitated by the provisions of thisAct .

Schedule 11: Transitional Provisions

788.

This Schedule contains detailed provisions dealing with the arrangements necessary to
ensure an effective transition from the exercise of functions by the National Assembly
for Wales constituted by the Government of Wales Act 1998 (for the purposes of this
Schedule, “the old Assembly”) to the new National Assembly constituted by this Act
and to the Welsh Ministers.

Paragraph 1. Alteration of Assembly electoral regions

789.

790.

Schedule 1 deals with the making of alterations to the Assembly electoral regions
and to the numbers of seats allocated to those regions, as a consequence of changes
to the parliamentary constituencies in Wales. The Schedule places requirements on
the Electoral Commission and the Boundary Committee for Wales (both of which are
established under the Political Parties, Elections and Referendums Act 2000 (PPERA))
in relation to the consideration of the issue of whether any ateration would be required
in the Assembly electoral regions, or in the allocation of seats to those regions, as a
consequence of aterationsto any parliamentary constituenciesin Wales which may be
made (referred to in Schedule 1 as “the Assembly electoral region issue”).

Paragraph 1 of Schedule 11 provides that Schedule 1 is to have effect with certain
modifications, until such time as the functions of the Boundary Commission for
Wales are transferred to the Electora Commission, and functions are conferred on
the Boundary Committee for Wales, by the coming into force of section 16 (1) of
PPERA for those purposes. As applied with the modifications, Schedule 1 will not
contain provisionswhich relate to functions of the Electoral Commission and Boundary
Committee for Wales which are not in force, and will impose requirementsin relation
to the Assembly electoral region issue on the Boundary Commission for Wales.

Paragraph 2: 2007 election to be election to Assembly constituted under this Act

791.

Most of the provisions of the Act are to come into force immediately after the Welsh
general election to be held in May 2007. This paragraph, (together with those which
follow it), enable that election, although generally held under the existing Government
of Wales Act 1998, to be an election to the Assembly as newly constituted and to take
account of the changes to electoral arrangements, and other associated reforms, for
which this Act provides.

Paragraph 3: First meeting after 2007 ordinary election

792.

This paragraph provides for the date of the first meeting of this Assembly to be set by
order made by the ‘old Assembly’ but that date must be within seven days of the Welsh
general election.
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Paragraph 4: Date of 2011 election

793.  Thisparagraph providesfor the date of thefirst ordinary Welsh general held after 2007
to be calculated by reference to the 2007 election. That is, that general election will be
held in 2011.

Paragraphs 5 and 6: No dual constituency and regional candidacy

794.  These paragraphs amend GoWA to prevent dual candidacy (see section 7(5) and (6) of
this Act ), ensuring that candidates for election to the Assembly in the 2007 election
cannot stand for election both as a member for a constituency and as a member for an
electoral region. An individual will only be able to be a candidate to be elected to the
Assembly to represent either a constituency or aregion.

Paragraph 7: Electoral region vacancies before first general election

795.  This paragraph provides that, for the period after the 2007 ordinary Welsh general
election but before the ordinary Welsh general election to be held in 2011, section 11
(which deals with electoral region vacancies) is to be read as making reference to
members elected at the ordinary election of 2007 and to that election.

Paragraph 8: Election orders

796. This paragraph provides for an order made under section 11 of GoWA, which isin
force immediately before the repeal of that section, to continue to have effect until itis
replaced by an order made under this Act .

Paragraph 9: Term of office of Assembly members

797.  This paragraph provides that, for the period after the 2007 ordinary Welsh general
election and until the ordinary Welsh general election to be held in 2011, section 14
(which deals with term of office of Assembly members) is to be read as making
reference to members elected at the ordinary election of 2007 and to that election.

Paragraph 10: Disgualification orders

798.  This paragraph provides that an Order in Council made under section 12(1)(b) GoWA
(designating offices which disgqualify persons from being Assembly members) which
isin forceimmediately before the repeal of that section, will continue to have effect in
relation to this Assembly until it is replaced by an order made under this Act .

Paragraph 11: Disqualification of Lords of Appeal in Ordinary

799. This paragraph disqualifies a Lord of Appeal in Ordinary from being an Assembly
member, thereby applying to those disqualified from election in 2007 a minor
adjustment made by the Act .

Paragraphs 12 and 13: Remuneration of Assembly members

800. Paragraph 12 provides that determinations made under section 16 GoWA, which have
effect as to salaries and alowances payable to the Assembly First Secretary, other
Assembly Secretaries, the Presiding Officer and Deputy Presiding Officer, the leader
of the largest political party not represented in the executive committee and other
Assembly members, which are in force immediately before the repeal of that section,
continue to have effect until replaced by a determination under this Act and apply,
respectively, to the First Minister, the Welsh Ministers, to the Presiding Officer and
Deputy Presiding Officer, to the leader of the largest political group not represented in
the Welsh Assembly Government and to other Assembly members.

801. Paragraph 13 providesthat an order made under section 17 of GoOWA providing for the
reduction of salary payable to an Assembly member (to take into account any salary
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that member may receive as a Member of the UK or European Parliaments) continues
to have effect in relation to this Assembly until replaced by provision made under
section 21 of this Act.

Paragraph 14: Publication of information about remuneration of Assembly
members

802.  This paragraph ensures that the Assembly (as constituted under the Act ) is to have
responsibility for publication of information about remuneration of Assembly members
relation to thefinancial year 2006-07 (i.e. relating to the last year of the“old Assembly”
and its members). The extent of the duty islimited to that to which the “old Assembly”
was under as opposed to the wider duty of publication under thisAct .

Paragraph 15: Assistance to groups of Assembly members

803.  This paragraph ensures that a determination made under section 34A GoWA, whichis
in force immediately before the repeal of that section, will continue to have effect in
relation to the Assembly until replaced by provision made under this Act.

Paragraph 16: First Presiding Officer

804. This paragraph ensures that the holding of the 2007 election triggers the duty of the
Assembly to elect a Presiding Officer and Deputy Presiding Officer.

Paragraph 17: First Clerk

805.  This paragraph provides that the person who is the Clerk to the old Assembly (a post
defined by the old Assembly’s standing orders rather than GoWA itself) is to be the
Clerk of the Assembly for the purpose of functions under this Act until the Assembly’s
first Clerk is appointed by the Assembly Commission.

Paragraph 18: Promotion of awareness of election system and devolved government

806. This paragraph provides that paragraphs 5 and 6 of Schedule 2 (which authorise the
Assembly Commission to promote awareness of the election system and devolved
government either directly or by financial support for the Electoral Commission) have
effect until the appointment of aFirst Minister under thisAct) asif thereferenceto the
Commission were areference to the old Assembly.

Paragraph 19: Crown status of Assembly Commission

807. Thiseffect of this paragraph is that if, before the first appointment of a First Minister
under section 46, Her Magjesty makes an Order in Council under paragraph 12 (1) of
Schedule 2 providing for the Assembly Commission to be treated as a Crown body for
the purposes of an enactment, the statutory instrument containing the Order may be
annulled only by either House of Parliament. Where an Order is made after the first
appointment under section 46, the statutory instrument in which it is contained may
also be annulled by the Assembly.

Paragraph 20: Standing Orders

808.  This paragraph places a duty on the Secretary of State to make and publish, in English
and Welsh, standing orders which are to govern the proceedings of the Assembly
constituted under this Act and to do so before the ordinary Welsh general election is
held in 2007 (i.e. by 31% March 2007 at the |atest).

809. These standing orders will be needed in order to ensure that the Assembly constituted
under this Act will, from the very beginning, have a set of standing orders which will
enable it to operate the new arrangements made by this Act and which comply with its
various mandatory regquirements.
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The aim of the Secretary of State is, however, to ensure that the old Assembly has the
greatest practicable role in the process of formulating the standing orders in question
and the Act therefore provides that the Secretary of State must give effect to any
proposals made by the old Assembly which have been approved by two thirds of the
Assembly members voting on the proposal in question and which have reached the
Secretary of State no later than 28 February 2007.

Once made, the standing orders will be capable of being revised or re-made by the
Assembly in accordance with section 31, i.e. with the support of at least two-thirds of
Assembly members.

Paragraph 21: Witnesses and documents: penalties

812.

Sections 39(4) and 40(3)(b) fix the maximum terms of imprisonment which can be
imposed for offences under sections 39(1) and 40(2), respectively. These are framed
by reference to provisions relating to sentencing which are contained in section 281(5)
of the Criminal Justice Act 2003. Since that section is not yet in force, provision has
to be made for fixing these maximum terms by reference to the present law, with the
effect that until section 281(5) of the 2003 Act comesinto force, the maximum isto be
3 months rather than 51 weeks. (The provisions of the 2003 Act mean that the effect
of aterm of imprisonment of 51 weeks will not, once section 281(5) of that Actisin
force, be directly comparable to aterm of equal nominal length under the existing law.)

Paragraphs 22 to 25: Exercise of functions before appointment of first First
Minister

813.

814.

815.

816.

817.

These paragraphs ensure that governmental functions of the old Assembly can continue
to be exercised during “the initial period”, that is, the period beginning at the start of
polling day 2007 (when all members of the existing Assembly, including Assembly
Ministers, would normally ceaseto be able to exercise those functions) and ending with
the appointment of a First Minister.

Thisis done by ensuring that membership of the old Assembly does not, in relation to
certain office-holders, cease until the end of the initial period. These office-holders are
the Assembly First Secretary, the Assembly Secretaries (i.e. members of the“ Assembly
Government”) and a so the Presiding Officer, provided these persons are candidates for
election to the Assembly as constituted under thisAct .

These persons will however cease to be treated as members of the Assembly if they
are not re-elected or if they are disgualified from being members of the Assembly as
re-constituted.

Paragraph 23 provides that during the initial period, functions of the Assembly
constituted under GOWA (cther than those which are the subject of paragraph 24) will
be exercisable by the person who was First Secretary immediately before the beginning
of the initial period, provided he or she is still an Assembly member. If that person
is no longer a member of the Assembly, or the office of First Secretary was vacant
immediately before the beginning of the initial period, the functions are exercisable by
a person who was an Assembly Secretary at that time, is an Assembly member and
who has been designated to exercise the functions by the other Secretaries. The First
Secretary (or the other Secretary designated to act as such) will be able to delegate
functions exercisable to one of the other Secretaries or to staff and functions delegated
to Secretaries will be able to be further delegated by them to staff.

Where functions are delegated to staff, the head of the Assembly staff (the Permanent
Secretary) makes the arrangements for the exercise of those functions. Any condition,
restriction or limitation which applied to the exercise of afunction before the beginning
of election day 2007 applies equally to the exercise of that function during the initial
period.
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Paragraph 24 maintains the distinction between the parliamentary and executive sides
of the existing Assembly. It provides that functions of the Assembly constituted under
GoWA which were delegated to its House Committee are to be exercisable during the
initial period by the person who was the presiding officer immediately before election
day or, if that person does not qualify to betreated as continuing in office, or ceasesto be
so qualified, by the person who wasthe Clerk of the old Assembly. The presiding officer
(or theclerk) will beableto del egate functionsto staff of the Assembly. Wherefunctions
aredel egated to staff, the person who wasthe Clerk of the Assembly immediately before
the beginning of the initial period is to make the arrangements for the exercise of the
functions. Any condition, restriction or limitation which applied to the exercise of a
function before the beginning of election day applies to the exercise of that function
during theinitial period.

Paragraph 25 providesthat subordinate legislation isto be made, confirmed or approved
during theinitial period by being signed by the person exercising the relevant function.
Any such legislation is not subject to the normal Assembly procedures but the Clerk
will be required to lay it before the Assembly as soon as reasonably practicable after
the end of the initial period.

Paragraphs 26 to 28: Saving for existing instruments conferring or imposing
functions

820.

These paragraphs ensure that transfers of functions to the old Assembly under the
provisions of GoOWA, and various miscellaneous provisions in relation to those
functions, continue in force so asto enable subordinate legidation made under them to
be amended or revoked, and other kinds of action to be taken in relation to the exercise
of those functions, even though the provisions of GOWA under which the functionsin
question were conferred on the old Assembly have been repealed by this Act.

Paragraph 29: First nomination of First Minister

821.

This paragraph ensures that the Assembly’ s duty to nominate a person for appointment
asFirst Minister under section 47(2)(a) istriggered by the holding of the Welsh general
election in 2007.

Paragraphs 30 to 32: Transfer of Assembly functions

Paragraph 30

822.

823.

Sub-paragraph (1) providesthat, subject to the important exceptions provided for under
paragraph 31, all the functions of the old Assembly are to transfer to the

Welsh Ministers at the end of the initial period (i.e. upon appointment of a First
Minister).

Sub-paragraph (2) provides that the functions which will transfer are functions which
were exercisable by the old Assembly by virtue of an Order in Council made under
section 22 of GOWA, or asaresult of a designation under section 2(2) of the European
Communities Act 1972 (by virtue of section 29(1) GowWA), and which were so
exercisable immediately before the first appointment of a First Minister. If there are
further functions conferred or imposed on the old Assembly which were exercisable
by it immediately before the first appointment of a First Minister, these will aso be
transferred to the Welsh Ministers. For the purposes of this paragraph, a function
is “exercisable” even if the statutory provision which transferred the function to, or
conferred or imposed it on, the old Assembly has not yet come into force.

Paragraph 31

824.

Sub-paragraph (1) provides for functions of the old Assembly to be excepted from the
general transfer made by paragraph 30. The mechanism for achieving this is for Her
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Majesty to make the necessary provision by Order in Council. The kind of provision
which can be made includes transfer any of the above functions specifically to the First
Minister or the Counsel General instead of to “the Welsh Ministers’. Functions may
also be transferred to the Assembly Commission or to the Assembly itself but these
may not involve functions of making, confirming or approving subordinate legisation.
Such an Order in Council can also provide for functions transferred to be exercisable
concurrently with another of these persons or bodies or subject to agreement of or after
consultation with the Assembly Commission.

Where a function is one of making, confirming or approving subordinate legislation
then, athough it cannot be left with the Assembly (since “delegated” legislation is the
province of the Welsh Ministers), an Order in Council under paragraph 31(2) and (4)
can, instead, amend Schedule 5 to the Act so as to enable the Assembly to legislate on
the matter by Measure instead. This will enable the subject-matter of any framework
powers conferred or imposed on the Assembly in other Act s passed in the same session
as this Act to be “converted” into legislative competence so that the Assembly can
legislate by way of Measure about the matter. In exercising the power in paragraph 31
(2) and (4) to “convert” such powers into legislative competence, the scheme of Part
3 of this Act be an important factor to take into consideration when determining under
paragraph 29(2) what modifications are to be made to the power in the “conversion”
process.

The paragraph makes detailed provisions for the consents and approvals which must
be obtained before an Order in Council under it can be made. For example, an Order
“converting” afunction of the Assembly constituted under GOWA to make secondary
legidlation, into apower of the Assembly to pass M easures on the matter, would require
the approval of the Assembly constituted under GOWA, and would also have to be laid
before Parliament and be subject to annulment in pursuance of a resolution of either
House.

Paragraph 32

827.

This paragraph provides that references in enactments, prerogative instruments and
other documents to the Assembly constituted under GOWA, are to be construed as
references to the Welsh Ministers, First Minister, the Counsel General, the Assembly
Commission or the Assembly constituted under this Act , as appropriate, to the extent
necessary for the purpose or in consequence of the exercise by those persons of a
function which they have as aresult of paragraph 30 or 31 of this Schedule.

Paragraph 33: Functionstransferred by Order in Council under s.22 GoWA 1998:
Parliamentary and Assembly procedures

828.

829.

830.

Ministerial functions of making subordinate legislation conferred by Act of Parliament
are, with some exceptions, subject to Parliamentary procedures. These

may either be affirmative (requiring specific Parliamentary endorsement) or
negative (subject to annulment if a Parliamentary motion requires this).

Subject to limited exceptions, the old Assembly, where such functions were transferred
to it by Order in Council under section 22 of GOWA, is required to give specific
approval to subordinate legidation made in its name. Under this Act , these functions
of making subordinate legislation under Act of Parliament will transfer to the Welsh
Ministers. The Act therefore needs to make provision for imposing on such functions
equivalent Assembly procedures (affirmative or negative) or to make it clear that no
such procedure at all isto apply (for example in relation to certain local or temporary
orders). Thisisthe function of this paragraph.

Generdly, an equivalent procedure is to apply - the Assembly equivaent of
the Parliamentary procedures which applied immediately before the function was
transferred to the old Assembly - to the making of subordinate legislation by aMinister
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of the Crown. So, if a Minister of the Crown is required by the Act of Parliament in
guestion to obtain approval of Parliament before making subordinate legislation under
a particular provision of that Act, the Welsh Ministers are to be required to obtain
Assembly approval instead.

In some cases Parliamentary procedures will still apply, asisthe case under GoOWA, to
certain legislation made by the Welsh Ministers, in addition to any relevant Assembly
procedures. So, where an instrument contains legislation relating to an English border
area or to a cross border body (if, in the latter case, the legislation relates to functions
other than solely in relation to Wales) Parliamentary procedures apply. Additionally, if
an Order in Council transferred a legislation making function to the old Assembly and
expressly made it subject to special Parliamentary procedure or to a requirement that
the order be confirmed by Act of Parliament, the exercise of that function by the Welsh
Ministers etc. will continue to be subject to that procedure.

Paragraphs 34 and 35: Functions conferred or imposed by pre-commencement
enactment: Parliamentary and Assembly procedures

832.

833.

834.

835.

836.

837.

838.

839.

840.

These paragraphs deal with the different situation of functions of making subordinate
legidlation which were directly conferred (or imposed) on the ‘old Assembly’ by an
enactment (usually an Act of Parliament) before the commencement of this Act , and
which are now to be exercisable by the Welsh Ministers, the First Minister or the
Counsel General. They cover two distinct kinds of situations: firstly those where a
Minister of the Crown has a corresponding function in relation to England to that which
will be exercisable by the Welsh Ministersin relation to Wales and secondly wherethis
is not the case, i.e. the function is unique to Wales.

If thereisaparticular Parliamentary procedure which appliesto subordinate legislation
made by aMinister of the Crowninrelation to England, and a corresponding functionis
exercisable in relation to Wales by the Welsh Ministers, then the equivalent Assembly
procedure to that Parliamentary procedure (affirmative or negative as the case may be
or, sometimes, the equivalent under Assembly procedures of “special Parliamentary
procedure”) isto apply.

If Parliamentary procedures applied to a legislation making function of a Minister of
the Crown and to the exercise of the corresponding function by the Welsh Ministers,
the First Minister and the Counsel General, both the Parliamentary procedure and an
equivalent Assembly procedurewill apply when the Welsh Ministers, the First Minister
or the Counsel General exercise the function.

Paragraph 35 provides for the procedures applying to afunction of making subordinate
legislation which falls into the other category of those directly conferred (or imposed)
on the ‘old Assembly’ namely those where no Minister of the Crown has a
corresponding function in relation to England.

The paragraph specifies what Assembly procedures are to apply in such a case.
Unless a procedure is specified in relation to such function, none isto apply.

If subordinate legidlation is to be made by virtue of a function listed in Table 1, it is
subject to being laid before and approved by a resolution of the Assembly before it is
made.

If subordinate legidationismade by virtue of afunction listedin Table 2, it must belaid
before the Assembly and can be annulled in pursuance of aresolution of the Assembly.

However, the provisions made in paragraphs 34 and 35 do not apply where functions
of making subordinate |legislation have been transferred to the Welsh Ministers, which
were formerly functions of the Assembly constituted under GOWA as the result of a
designation made under section 2 (2) of the European Communities Act 1972. In those
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circumstances, section 59 of this Act determines Assembly procedurein relation to the
making of subordinate legidation.

Paragraphs 36 and 37: Transfers of Assembly functions: laying of reports and
statements

841.

842.

Paragraphs 36 and 37 apply in relation to former Assembly functions of making or
receiving reports or statements which are now exercisable by the Welsh Ministers,
the First Minister, the Counsel General or the Assembly Commission, because those
functions have been transferred to one of the latter group by paragraph 30 of this
Schedule, or by an Order in Council under paragraph 31. Where such functions are
ones which were made exercisable by the old Assembly by an Order in Council under
section 22 of GoOWA and, prior to that, were subject to a statutory requirement to
lay the report or statement before Parliament, then that regquirement applies to the
Welsh Ministers etc asif the reference to Parliament was a reference to the Assembly
constituted under this Act.

Where such functions are ones which were conferred or imposed on the old Assembly
by legislation which was passed or made prior to thefirst appointment of aFirst Minister
under this Act , and that legislation required the old Assembly to publish the report or
statement, then a copy of the report or statement must be laid before the Assembly.

Paragraph 38 to 42: Transfers of Assembly functions: property, rights and
liabilities

843.

845.

846.

847.

848.

849.

These paragraphs make provision for the transfer of property, rights and liabilities of
the old Assembly in connection with those functions which transfer to (or are conferred
or imposed on) the Welsh Ministers, the First Minister, the Counsel General or the
Assembly Commission.

Generally, property, rights and liabilities in connection with a function vest in the
person or body in whom the relevant function is vested. Thisincludes any instruments,
contracts or legal proceedings (made or commenced before the transfer) in relation to a
function or to property, rightsand liabilitiesin connection with afunction, except rights
and liabilitiesunder acontract of employment of amember of staff of the old Assembly.

Paragraph 40 makes provision for Her Mgjesty, by Order in Council, to provide for the
general rule above not to apply in relation to some cases, or to apply only in some cases
or to apply with modifications. No recommendation can be made to Her Mgjesty to
make such an order unless a draft of the order has been laid before and approved by a
resolution of each House of Parliament and the Assembly.

Paragraph 41 makes provision for the Secretary of State, by order, to provide for
the transfer of specified property, rights or liabilities of the ‘old Assembly’ (but not
property, rightsor liabilitiesunder acontract of employment of amember of staff of that
Assembly) to the Welsh Ministers etc. or to the Assembly Commission. Either House
of Parliament can, by resolution, annul an order made under this paragraph.

Paragraph 42 provides that a certificate of the Secretary of State that any property has
been transferred by paragraph 39 or 41 is conclusive evidence of the transfer.

The paragraph further providesthat transfers under paragraphs 39 and 41 have effect in
relation to property, rightsor liabilitiesto which they apply despite any provision which
would otherwise prevent, penalise or restrict the transfer of the property or liabilities
and that aright of pre-emption, right of return or other similar right is not to operate or
become exercisable as aresult of any such transfer of property or rights. Further, any
such right has effect in the case of any such transfer asif the transferee were the same
person in law as the transferor and asif no transfer of property had taken place.

Additionally, paragraph 42 provides for just compensation to be paid to any personin
respect of a right which would have operated in favour of (or be exercisable by) that
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person but which in consequence of paragraph 40(3) cannot subsequently operate in
the person’s favour (or be exercisable by the person). Any compensation payableisto
be paid by the transferor, transferee or both.

The Secretary of State can, by order, provide for the determination of any disputes as
to whether, to whom or by whom such compensation is to be paid, and how much that
compensation should be. Any such order can be annulled by aresol ution of either House
of Parliament.

Paragraph 43: Staff of the Assembly

851.

852.

853.

854.

This paragraph provides that from the beginning of the day after the appointment of
a First Minister, staff of the old Assembly are to be deemed to have been appointed
as members of staff of the Welsh Assembly Government. This is subject to a power
of the Secretary of State, by order, to make a scheme for the transfer of staff to the
Assembly, by transferring to the Assembly Commission the rights and liabilities of
listed employees under their contracts of employment.

Any such transfer does not break the relevant employee’s employment and the transfer
scheme must provide for the terms and conditions of the employee’s employment with
the Commission to be no less favourable to the employee than they were immediately
before the transfer.

If an employee listed in the scheme objects to becoming employed by the Assembly
Commission, therewill be no transfer of that employee but the employee’ s contract will
be terminated at the beginning of the day after a First Minister is appointed. However,
the employee will not be treated for any purpose as having been dismissed.

Before making an order under this paragraph, the Secretary of State must consult the
old Assembly and such an order can be annulled by a resolution of either House of
Parliament.

Paragraph 44: Powersto lend money

855.

856.

857.

858.

This paragraph deals with a power to lend money which was transferred to the old
Assembly by an Order in Council under s. 22 GoWA and which is transferred to the
Welsh Ministers under paragraph 30 of this Schedule.

The paragraph provides that any sums which would be required for the purpose of, or
as aresult of, the exercise of such a power to beissued by the Treasury out of, or to be
paid into, the National Loans Fund are to beinstead charged on the Welsh Consolidated
Fund (WCEF) or to be paid into that Fund.

Where a power was exercised by a Minister of the Crown before its transfer to the old
Assembly, or was exercised by the old Assembly after transfer and the sums required
were issued by the Treasury out of the National Loans Fund, the paragraph further
provides that repayment of aloan is to be paid to the Welsh Ministers and by them
into the WCF. However, amounts received by the Welsh Ministers in repayment of
principal are treated (on the date of transfer of the power to them) as loans made to
the Welsh Ministers by the Secretary of State and have to be repaid to the Secretary of
State at such rates and times as the Treasury may determine. The amounts paid are to
be charged on the WCF and corresponding receipts by the Secretary of State are to be
paid into the National Loans Fund.

There is a power for Her Majesty, by Order in Council, to disapply this paragraph in
relation to any power to lend money but no recommendation to Her Majesty to make an
order can be made unless a copy of the statutory instrument has been laid and approved
by aresolution of each House of Parliament.
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Paragraph 45: Local Government scheme

859.  This paragraph provides for the local government scheme made by the old Assembly
under section 113(1) of GoWA to continue to have effect (with appropriate
modifications) asif made under thisAct .

Paragraph 46: Voluntary sector scheme

860.  This paragraph provides for the voluntary sector scheme made by the old Assembly
under section 114(1) of GoWA to continue to have effect (with appropriate
modifications) as if made under this Act.

Paragraph 47: Equality of opportunity arrangements

861. This paragraph provides for equality of opportunity arrangements made by the old
Assembly under section 120(1) of GOWA to continue to have effect (with appropriate
modifications) as if made under this Act.

Paragraph 48: Welsh Language Strategy and Scheme

862.  Section 78(1) requiresthe Welsh Ministers to adopt a Welsh Language strategy, which
must set out how the Welsh Ministers propose to promote and facilitate the use of the
Welsh language. Paragraph 48 provides that when section 78 comes into force (which
will be immediately after the first appointment of a First Minister under section 46),
then the National Action Plan for a Bilingual Wales (or laith Pawb), in whatever form
it exists at that time, is to operate with appropriate modifications from then on asiif it
were a Welsh Language strategy adopted under section 78(1). In addition, any Welsh
language scheme which the Assembly constituted under GoOWA has adopted under
section 21 of the Welsh Language Act 1993 and which is in force when section 78
comesinto force, isto operate with appropriate modifications from then on asif it were
a Welsh language scheme adopted under section 78(2).

863. Theeffect of paragraph 48(3) isthat the Welsh Ministers are not required to re- publish
the National Action Plan for aBilingual Wales, nor any Welsh language scheme, which
isoperating asif made under section 78. The effect of paragraph 48(4) isthat the Welsh
Ministers are not required to publish a report under section 78(8) in relation to the
financial year ending 31 March 2007.

Paragraph 49: Sustainable development scheme

864. This paragraph provides for the sustainable development scheme made by the old
Assembly under section 121(1) of GOWA to continue to have effect (with appropriate
modifications) as if made under this Act.

Paragraph 50 and 51: Ordersin Council amending Schedule 5

865. These paragraphs provide for sections 95 and 96 to have effect with modifications
until the beginning of the day after the day in which a First Minister is appointed.
Sections 95 and 96 come into force on Royal Assent, in order to allow Schedule 5
(and therefore the Assembly’ s |egislative competence to pass Assembly Measures) to
be modified between Royal Assent and the Act coming fully into effect in May 2007.
The modifications which this paragraph applies are necessary to allow sections 95 and
96 to operate in advance of May 2007.

Paragraph 52: Assembly Measures. criminal penalties

866.  This paragraph providesthat, until the coming into force of sections 281(5) and 154(1)
of the Criminal Justice Act 2003, the maximum term of imprisonment which can be
imposed on conviction of an offence (whether summary or triable either way) under
an Assembly Measure is six months (again making provision for the different rulesin

40


http://www.legislation.gov.uk/id/ukpga/2006/32/schedule/11/paragraph/45
http://www.legislation.gov.uk/id/ukpga/2006/32/schedule/11/paragraph/46
http://www.legislation.gov.uk/id/ukpga/2006/32/schedule/11/paragraph/47
http://www.legislation.gov.uk/id/ukpga/2006/32/schedule/11/paragraph/48
http://www.legislation.gov.uk/id/ukpga/2006/32/section/78/1
http://www.legislation.gov.uk/id/ukpga/2006/32/schedule/11/paragraph/49
http://www.legislation.gov.uk/id/ukpga/2006/32/schedule/11/paragraph/50
http://www.legislation.gov.uk/id/ukpga/2006/32/schedule/11/paragraph/51
http://www.legislation.gov.uk/id/ukpga/2006/32/schedule/5
http://www.legislation.gov.uk/id/ukpga/2006/32/schedule/11/paragraph/52

These notes refer to the Government of Wales Act 2006
(c.32) which received Royal Assent on 25 July 2006

relation to sentencing which apply until those provisions of the 2003 Act come into
force).

Paragraph 53: Welsh Consolidated Fund

867.  Thisparagraph imposes aduty on the old Assembly to pay, on 2 April 2007, all monies
standing to its credit immediately before that day into the Welsh Consolidated Fund.

Paragraph 54. Grants

868.  Thisparagraph ensuresthat section 118(2), that is, the power of Ministers of the Crown
to make payments to the Welsh Ministers, has effect as a power to make payments to
the old Assembly (including that Assembly as it continues in existence by virtue of
Schedule 11, paragraph 22) until the first First Minister is appointed under the Act.

Paragraph 55: Statement of estimated payments

869. Thisparagraph providesthat in relation to thefinancial year beginning on 1 April 2007,
section 119 has effect also in relation to the old Assembly, so that the Secretary of State
isrequired to lay awritten statement of estimated payments before that Assembly, and
toinclude, in that statement, estimated payments destined for the old Assembly.

Paragraph 56: Destination of receipts

870.  This paragraph provides that section 120 (which governs which sums need to be paid
into the Welsh Consolidated Fund and which do not) has effect, until the first First
Minister is appointed under the Act , as if references to the Welsh Ministers etc. and
to the Assembly Commission were references to the old Assembly. It also allows the
old Assembly to make the initial decision as to which receipts can be retained, rather
than paid into the Welsh Consolidated Fund.

Paragraph 57: Borrowing

871. This paragraph provides that section 121 has effect, until the first First Minister is
appointed under the Act, asif the references to the Welsh Ministers were references
to the old Assembly. This alows the old Assembly to continue to borrow from the
Secretary of State, if necessary, until it completely ceases to exist. It further makes
provision for relevant amounts outstanding immediately before 1 April 2007 to be
treated as outstanding (and therefore counting towards the maximum that can be
borrowed from the Secretary of State) asif borrowed under the section.

Paragraphs 58 and 59: Payments out of the Welsh Consolidated Fund

872.  Paragraph 58 provides that section 124 has effect, until the first First Minister is
appointed under the Act, asif the reference to the Welsh Ministers etc. or the Assembly
Commission were references to the old Assembly. This gives alegal basis for sumsto
be paid out of the Welsh Consolidated Fund to meet expenditure of the old Assembly.

873.  Paragraph 59 makes transitiona provision in respect of certain minor amendments
made to other Acts, in Schedule 10 of the Act . Those amendments come into force on
1% April 2007. They provide that, where the Welsh Ministers are guaranteeing certain
loans, the sums required for fulfilling the guarantee will be charged on the Welsh
Consolidated Fund, rather than on the UK Consolidated Fund, and that sums required
by the Welsh Ministers for the making of payments under Part 3 (Non-Domestic
Rating: Distribution) of Schedule 8 to the Local Government Finance Act 1988 will be
charged on the Wel sh Consolidated Fund. Paragraph 59 operates so that, until the Welsh
Ministerscomeinto existence at the end of theinitial period, sumsrequired for fulfilling
guarantees given by the old Assembly under the provisions in question, or for making
payments which that Assembly is required to make under Part 3 of Schedule 8 to the
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Loca Government Finance Act 1988 will also be charged on the Welsh Consolidated
Fund.

Paragraph 60: Annual Budget motions

874.  Thisparagraph providesthat the requirement that a Budget resolution of the Assembly
be passed before sums can be paid out of the Welsh Consolidated Fund etc. can be
satisfied by aresolution of the old Assembly so far as section 125 has effect in relation
to the financial year beginning on 1 April 2007.

Paragraph 61: Supplementary Budget motions

875.  Thisparagraph ensuresthat in so far as section 126 has effect in relation to the financial
year beginning on 1 April 2007, supplementary Budget motions can be moved in the
old Assembly (except as it continues in existence during the initial period). Where a
supplementary Budget motion under the Act is moved in the old Assembly, references
to the First Minister or aWelsh Minister are to members of the “executive committee’
under GoWA.

Paragraph 62: Contingencies

876.  This paragraph provides that the power to use resources or to have cash paid out of the
Welsh Consolidated Fund for an emergency situation (any such amounts not having
been approved under a Budget resolution), applies to the old Assembly until the first
First Minister is appointed under the Act . Paragraph 62 limits to £50 million the total
amount that can be used during that period. The overal ceiling for the financia year,
set down in section 128, till applies.

Paragraph 63: Approvalsto draw

877.  This paragraph provides that the provisions in section 129, requiring the approval of
the Auditor General before payments can be made out of the Welsh Consolidated Fund,
apply to the old Assembly until the first First Minister is appointed under the Act.

Paragraph 64: Auditor General

878.  Thisparagraph providesthat the person whoimmediately beforetherepeal of section 90
GoWA isthe Auditor General for Wales, isto be taken, after such repeal, to have been
appointed under paragraph 1 of Schedule 8.

Paragraph 65: Advocate General for Northern Ireland

879.  This paragraph makes provision necessary for the period before the coming into force
of section 27 (1) the Justice (Northern Ireland) Act 2002.

Paragraphs 66 and 67: The Supreme Court

880. These paragraphs make provision necessary for the period before the coming into force
of section 23(1) of the Constitutional Reform Act 2005.

Schedule 12: Repeals and Revocations

881. This Schedule makes the usual provision for repeals and revocations of other
enactments consequent upon this Act.
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