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GOVERNMENT OF WALESACT 2006

EXPLANATORY NOTES

INTRODUCTION

1

These explanatory notes relate to the Government of Wales Act 2006, which received
Royal Assent on 25 July 2006. They have been prepared by the Wales Office in order
to assist the reader in understanding the Act. They do not form part of the Act, and have
not been endorsed by Parliament.

The notes need to beread in conjunction withthe Act . They arenot, and are not intended
to be, a comprehensive description of the Act . So where a section or part of a section
does not seem to require any explanation or comment, noneis given.

BACKGROUND

The Government of Wales Act 1998

3.

InJuly 1997 the Government published aWhite Paper, “ A Voicefor Wales’ (Cm 3718),
setting out its proposals for the creation of a Welsh Assembly. Following endorsement
of those proposals in a referendum held on 18 September 1997, a Government of
Wales Bill was introduced into the House of Commons in December 1997. The Bill as
amended received Royal Assent in July 1998.

The Government of Wales Act 1998 (“GoWA”) provides for the establishment of a
National Assembly for Wales consisting of 60 Assembly Members (AMs). 40 AMsare
elected on afirst past the post basis from constituencies identical with Parliamentary
constituencies and a further 20 AMs are elected from five electora regions, four from
each regi on'. These additional AMs are drawn from party regional lists?, and seats are
allocated having regard both to the votes given for each party’s list in a region and
the number of constituency seats which the party has secured in that region; the effect
is to provide compensation, in the form of regional seats, for parties which secure a
significant number of votes across an electoral r%‘;on without obtaining an equivalent
proportion of the constituency seats in that region®. The first elections to the National
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maintain the overall 2:1 ratio.

The Act dlowsan individual to stand for election for an electoral region, but in practice no individual candidates were elected

from an electoral region in either 1999 or 2003.
The results of the electionsin 1999 and 2003 are set out in the Table below:

1999 2003
Constituency Regional Constituency Regional
seats won seafs won seats won seafs won
Labour Party 27 1 30 0
Plaid Cymru 9 8 5 7
Conservatives |1 8 1 10
Lib Democrats |3 3 3 3
Other 0 0 1 0
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Unlike the devolution arrangements put in place at the same time in Scotland and
Northern Ireland, GOWA does not provide for a separation of the legisature from the
executive. By section 1, the National Assembly is established as a corporate body,
which exercises its functions on behalf of the Crown. The Government’s policy, as set
outin“A Voicefor Wales’, was that the Assembly should assume the statutory powers
and duties which the Secretary of State for Wales had hitherto exercised. Provision was
made for Orders in Council to transfer these predominantly executive responsibilities
to the Assembly* and subsequent Acts of Parliament have conferred additional powers
on the Assembly. The Assembly’s powers, whether transferred by Orders in Council
or conferred directly by Act of Parliament, include a large number of subordinate
order-making powers (including some powers enabling the Assembly to amend primary
legidlation), but the Assembly isnot empowered by GoWA to make primary legislation
for Wales; this remains Parliament’ s responsibility.

Although its statutory functions are in law made the responsibility of the Assembly
as a corporate body, in practice most of the Assembly’s powers (excluding those of a
predominantly legislative character) are exercised onits behalf by Assembly Mi nlsters

under delegation arrangements approved by the Assembly in plenary session®. The
Assembly holds Ministers to account for exercise of these functions, and, under
standing orders, has the function of approving the Assembly’s Budget. Financial
provision for the Assembly is made availableto it by the Secretary of State for Wales,

out of moneys voted by Parliament’.

The Act in Operation

7.

10.

In February 2002, in debating its Review of Procedure, the Assembly unanimously
approved amotion calling for “the clearest possi bl e separati on between the Government
and the Assembly which is achievable under current legislation”. Since March 2002,
those (Ministers and civil servants) exercising executive powers on behaf of the
Assembly have used thetitle“Welsh Assembly Government” to distinguish themselves
from the wider Assembly, and the Assembly’s support service has adopted the title
“Assembly Parliamentary Service”

In July 2002 the Welsh Assembly Government appoi nted a Commission, under the
chairmanshi p of Lord Richard of Ammanford, to review the operation of the devolution
arrangements®.

Having analysed the consequences for development and implementation of distinctive
policies for Wales of the Assembly’s limited legislative powers, the Richard Report
recommended that the Assembly should be able to make primary legislation for Wales
(although Parliament would continue to have important |egislative responsibilities for
Walesaswell).

The Commission therefore concluded, in the light of both this and of its analysis of
the implications of the Assembly’s corporate body status, that the status quo was not
a sustainable basis for the future development of the Assembly. It recommended that

1999 2003
Constituency Regional Constituency Regional
Seatswon seats won seatswon seats won
40 20 40 20
GOWA, ss. 22-26. See eg National Assembly for Wales (Transfer of Functions) Order, SI 672 of 1999, which came into

force on 1 July 1999.

GOWA |, s.53, refers to an Assembly First Secretary and Assembly Secretaries, but in practice the holders of these offices
arereferred to as Ministers.

GOWA, s.62, makes provision for delegation of the Assembly’s functions to the First Secretary and subsequently to other
Assembly Secretaries.

GOWA, ss. 80-81.

The Report of the Commission on the Powers and Electoral Arrangements of the National Assembly for Wales (“the Richard
Report”) was published in March 2004.


http://www.legislation.gov.uk/id/uksi/1999/672

11.

12.
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the existing Assembly should be “replaced by two separate bodies — an executive and
alegidature’.

On 6 October 2004, the Assembly adopted a resolution calling for early legislation to
amend GoWA.

In June 2005 the Secretary of State for Wales published a White Paperg”Better
Governance for Wales’, setting out proposals for new legidation to:

a)

b)
<)

effect aformal separation between the executive and the legidative branches of
the Assembly;

reform existing electoral arrangements;

enhance the legidlative powers of the Assembly..

Formal separation between the executive and legislative arms of the Assembly

13.

Under the proposals:

a)

b)

the Welsh Assembly Government would be established as an entity separate
from, but accountable to, the National Assembly. The First Minister would be
appointed by Her Majesty on the nomination of the Assembly, and the First
Minister would appoint other Ministers and Deputy Ministers with Her approval.
All these Ministers would act on behalf of the Crown, rather than as delegates
of the Assembly as now (but would have to resign if they lost the confidence
of the Assembly). A new statutory office of Counsel General would be created,
the post holder being responsible for providing legal advice to the Assembly
Government on matters relating to their devolved functions. Ministers would, as
now, be supported by staff who would be civil servants;

most of the statutory functions which currently are exercised in the name of the
Assembly would formally become the responsibility of Assembly Ministers. The
Assembly’ s current order-making powers would in future generally be exercised
by Ministers, although procedures would be in place either for drafts of orders
to be approved by the Assembly before they are made (affirmative procedure) or
for orders to be annulled after having been made (negative procedure). Ministers
would also be subject to dutiesrel ating to sustainabl e devel opment and promotion
of equality of opportunity which GoOWA currently places on the Assembly as a
whole;

Ministers would be accountable to the Assembly for the exercise of their powers,
and for the use made of the budgetary resources voted each year by the Assembly
out of a new Welsh Consolidated Fund (into which the Secretary of State
would make payments out of moneys voted by Parliament. The requirement
for Ministers to be members of the Assembly’s subject committees would end,
and the Assembly would in general have more freedom to determine its own
“internal architecture” of committees. The Assembly rather than Ministerswould
be authorised to advise Her Mgjesty on appointments to the offices of the Auditor
Genera for Wales and the Public Services Ombudsman for Wales.

Enhanced legidative powersfor the Assembly

14.

The White Paper proposed increasing the Assembly’ s legislative powersin three ways:

a)

asafirst stage, by conferring wider powers on the Assembly to make subordinate
legiglation. The White Paper noted that this proposal would not require legislative
amendment (and so there is no provision relating to this in the Government of
Wales Act 2006). The first example of a “framework” provision of this kind is
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contained in the NHS Redress Bill, which was introduced in the House of Lords
on 12 October 2005;

b) secondly, by providing an Order in Council mechanism which would allow
Parliament to confer enhanced legidlative powers on the Assembly in relation to
specified subject matter within devolved fields (i.e. fields in which the Assembly
Ministers have or are about to obtain executive functions). The Order in Council
would enable the Assembly to pass its own legislation within the scope of the
powers delegated by Parliament (as defined by the Order in Council);

¢) thirdly, and following areferendum, by authorising the Assembly to make law on
all the matters within its devolved fields of competence without further recourse
to Parliament. A referendum could only be triggered with the approval of both
Houses of Parliament and of two-thirds of al Assembly members. In the event of
avote in favour of “primary legidative powers’, Parliament would nonetheless
continue to be able to legislate for Wales, and the White Paper mentioned the
possible need in this circumstance to develop procedures akin to the Sewel
motions to regulate the relationship between the Westminster and Holyrood
Parliaments.

15. The White Paper stated that the new (first stage) approach to the drafting of power-
conferring clauses could begin immediately'®. If Parliament approved the proposals,
the (second stage) Order in Council mechanism could be in place from immediately
after the next Assembly electionsin 2007. Thethird stage in the process could however
only beintroduced following endorsement of that proposal in areferendum. The White
Paper noted that the Government had no current plans to hold such a referendum, but
the Bill implementing its proposals should nevertheless provide the powers for one to
be held, so asto avoid the need to have to return to Parliament to secure the necessary
legidation if it was ever decided to hold one at some future time.

Reforming the Assembly’s electoral arrangements
16. The White Paper contained three proposals relating to this:

a) individuals should henceforth no longer be able to be candidates in constituency
elections and at the same time be eligible for election as regional members from
party lists.

b) while there should be no change to the requirement that Assemblies are elected
for fixed four-year terms, new provision (equivalent to that made for the Scottish
Parliament) should be made for extraordinary elections within a four-year term,
to apply in those exceptional circumstances where it was clear that an Assembly
as presently constituted could not perform its functions properly;

c) the Assembly should have a new power to alow it to arrange for public
information campaigns to promote participation in its el ections.

The Act

17. The Act , which contains 6 Parts, 166 sections and 12 Schedules, gives effect to the
White Paper proposals. Its provisions are further described below. Many of these are
re-enacted, with amendments, from GoWA.

TERRITORIAL EXTENT AND APPLICATION

18. The Act’ s substantive provisions extend (with limited exceptions) to the whole of the
United Kingdom although its practical application will be confined almost entirely
to Wales. The provisions which do not extend to the whole of the United Kingdom
are section 36(7) to (9), section 39 and section 40(2) and (3). These provisions create

10 Seeasthefirst example of this approach, NHS Redress Bill 2005, clausel?.
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criminal offences and extend only to England and Wales. Where the Act makes
consequential amendments, these have the same extent asthat of the statutes amended.

COMMENTARY ON SECTIONSAND SCHEDULES

General Overview of the Act

19.
20.

21.

22.

23.

24,

25.

The Act isorganised in six Parts.

Part 1, together with Schedules 1 and 2, makes provision for the election and
remuneration of Assembly Members; for the offices of Presiding Officer, Deputy
Presiding Officer, and Clerk; for the establishment of an Assembly Commission
(to be responsible for providing the Assembly with staff and support services);
for committees; and for the Assembly’s powers to summon witnesses and call for
documents.

Part 2, with Schedule 3, establishes the Welsh Assembly Government as an entity
separate from, but accountableto, the National Assembly. It dealswith the appointment
and remuneration of the First Minister and other Ministers and Deputy Ministers;
creates the office of Counsel-General to the Welsh Assembly Government and makes
provision for appointment to it; and authorises the appointment of staff (who are
civil servants) in support of the Assembly Government. It provides for the exercise
of statutory functions by Ministersin their own right (rather than as delegates of the
Assembly), and places duties on them in respect of carrying out regulatory impact
assessments in connection with Welsh subordinate legidation, and duties in respect of
equality of opportunity, sustainable development and the Welsh Language. Ministers
will also berequired to engage with stakehol dersthrough consultation mechanismswith
business, local government, and the voluntary sector.

Part 3, with Schedule 5, introduces the new mechanism, proposed in the White Paper?,
by which legid ative competence will be conferred on the Assembly, with Parliament’s
approval, in respect of specified matters set out in the Schedule as amended by Orders
in Council. The Assembly’s legislation in exercise of these powers will be known as
Assembly Measures.

Part 4 and Schedules 6 and 7 make provision for the holding of areferendum on whether
the Assembly should have more extensive (“primary”) legislative powers, and specify
the subject-matter on which the Assembly would be able to legisiate without further
recourse to Parliament if such a proposal was approved in areferendum. Provision is
madein the Act for the subject-matter on which the Assembly could legislate, following
approval in areferendum, to be adjusted and updated to reflect the circumstances of the
time when any referendum is held.

Part 5, with Schedule 8, deals with Finance. It provides for the creation of a Welsh
Consolidated Fund, which will receive payments from the Secretary of State out of
moneys voted by Parliament. Payments out of the Fund to meet the costs of Welsh
Assembly Government programmes, will be authorised by Annual and Supplementary
Budget Motions adopted by the Assembly. No payment out will be made unless
approved by the Auditor General for Wales, who will needto besatisfiedthatitisinline
with a Budget Resolution (or otherwise lawful under the Act ). Provision is made for
preparation of the accounts of the Welsh Ministers, and of the Assembly Commission,
and the Act appoints Accounting Officers to have personal responsibility for these
accounts. Schedule 8 re-enacts with modifications the existing provisions relating to
the office of the Auditor General for Wales; in particular, appointments to that office
will in future be made by Her Mgjesty on the nomination of the Assembly.

Finally, Part 6, with Schedules 9-12, deals with Miscellaneous and Supplementary
matters. The provisions in the 1998 Act dealing with Welsh public records are re-
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“Better Governance for Wales”, paras. 3.14-3.21.
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enacted to reflect the new circumstances created by thisAct . Provision isaso made for
legal proceedingsin relation to “Devolution Issues’. Schedule 11 contains transitional
provisions to cover the transfer in May 2007 (when the next Assembly elections take
place) fromthelegal and governmental regime created by the 1998 Act to that envisaged
by thisAct .

Part 1: National Assembly for Wales

Overview of Part 1

26.

27.

28.

29.

30.

Part 1 of the Act re-enacts many of the 1998 Act's provisions relating to the
establishment of the Assembly, but additional provision is made, in part because the
Assembly will no longer be a* corporate body”.

By virtue of sections 1 and 2, 40 constituency members will continue to be
directly elected from constituenciesidentical with Parliamentary constituencies, and 20
Assembly regional members from Assembly electoral regions. (Schedule 1 effectively
re-enacts provision in the 1998 Act for the areas of those regions to be adjusted to
reflect changes from time to time in Assembly/Parliamentary constituency boundaries
so that electoral regions will always consist of a number of whole constituencies; and
for additional regional members to maintain the 2:1 ratio if there is an increase in the
number of Assembly constituencies). Under the 1998 Act, Welsh genera elections to
the Assembly are held every four years, and that continuesgenerally to bethe case under
the new Act ; but new provision, equivalent to s.3 of the Scotland Act 1998, is made by
section 5 of the Act to allow for an extraordinary (early) Welsh general election to be
held if not less than two-thirds of all Assembly Members (i.e. 40) vote for aresolution
to that effect. Such circumstancesmight ariseif, for example, it became clear that, given
the existing composition of the Assembly, no Assembly Government could be formed
that would be likely to enjoy the confidence of the Assembly.

Provisions on the entitlement to vote, and the voting arrangements, whereby electorsare
ableto vote for a constituency candidate and separately for a party list (or independent
candidate) at regional level, are carried forward from the 1998 Act. Assembly elections
will be held in accordance with an order to be made by the Secretary of State under
section 13 (and new provision will be made for the 2007 Welsh general election, taking
into account the provisions of the Electoral Administration Act 2006). On candidacy,
section 7 includes the provision so that a person may not appear on a party list as
a candidate for a regional seat if that individual is aso an Assembly constituency
candidate. Provisions on the alocation of regiona seats at a general eection, and
the filling of casual constituency or regional vacancies, are carried forward from the
1998 Act. Provisions relating to the disgualification from Assembly membership of
the holders of specified offices are also carried forward, with amendments to reflect
changes in legidlation since 1998. On becoming Assembly Members, individuals are
by section 23 required to take an oath or make an affirmation of allegiance, as was
required by the 1998 Act.

Arrangementsfor determining Assembly Members' remuneration are set out in sections
20-22, broadly in line with what was provided for in the 1998 Act. Section 22 provides
for the publication of information about the salaries and allowances paid to individual
Assembly Members. Provision is also made in section 24 for the Assembly to make
payments by way of assistance to groups of Assembly Members to assist them to
perform their functions; thisisthe Assembly equivalent of what isknown in Parliament
as “Short money”. The Assembly’s standing orders must make provision about the
publication of information on the use made of this power in each financial year.

Sections 25, 26 and 27 make provision respectively for the offices of Presiding
Officer and Deputy Presiding Officer, the Clerk, and the establishment of an Assembly
Commission to be responsible for providing the Assembly with staff and support
services. The offices of Presiding Officer and Deputy Presiding Officer were created


http://www.legislation.gov.uk/id/ukpga/2006/32/part/1
http://www.legislation.gov.uk/id/ukpga/2006/32/part/1
http://www.legislation.gov.uk/id/ukpga/2006/32/part/1
http://www.legislation.gov.uk/id/ukpga/2006/32/section/25
http://www.legislation.gov.uk/id/ukpga/2006/32/section/26
http://www.legislation.gov.uk/id/ukpga/2006/32/section/27
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by the GoOWA, but the Act sets out their responsibilities in fuller detail. Statutory
recognition, by section 26, of the office of Clerk of the Assembly is new, and broadly
follows s.20 of the Scotland Act 1998; by paragraph 17 of Schedule 11, the member
of staff currently serving as Clerk to the Assembly will become the first holder of the
office from the 2007 election.

Provision for the Commission broadly follows that made in the Scotland Act 1998 for
the Scottish Parliamentary Corporate Body. It is a consequence of the fact that the
Assembly will no longer be a corporate body and will not therefore have the benefit
of legal personality. The Commission, whose membership, duties and powers are set
out in fuller detail in Schedule 2, will be a body corporate, capable of entering into
contracts and holding property etc in its own right in pursuance of its functions. In
recruiting staff, the Commission is to ensure that its procedures, including its selection
procedures, and the terms of conditions of employment it offers, are to be broadly in
line with those of the Welsh Assembly Government. Paragraphs 5 and 6 of Schedule 2
confer specific powers on the Assembly Commission to promote public awareness of
the current or any pending system of Assembly elections, and of devolved government
in Wales.'? The Commission is specifically empowered to provide financial assistance
to the Electoral Commission for these purposes, but will also be able to take other such
action asit thinks fit in pursuit of these objectives.

Sections 28-30 are about Assembly Committees. Generally speaking it will be for the
Assembly in future to decide what committees it wishes to establish via its standing
orders, but there is a requirement for an Audit Committee. Section 29 makes new
provision for determining the membership of such committees as the Assembly may
wish to establish after May 2007, so that (asfar asreasonably practicable) theallocation
of places on committees secures that the membership of each committee reflects the
overal representation of political groups in the Assembly. It includes provision for
determining the allocation of places in the event that there is not a consensus (that is,
if there is no resolution to alocate committee places which is supported by two-thirds
of those voting) and provision to secure that — subject to the total number of places
available on committees — members who do not belong to a political group are each
offered at least one place and all political groups are offered at least as many places
as they have members, thus protecting the position of independent members and small
political parties and groups.

The Assembly’s proceedings generally are to be regulated by its standing orders. By
virtue of paragraph 20 of Schedule 11, the Secretary of State is to make standing
orders to be in place when the Assembly first meets after the May 2007 elections. In
making those standing orders, the Secretary of State must give effect (subject to apower
to modify them to make them precisely fit for purpose) to any draft standing orders
adopted by the Assembly on atwo-thirdsvote. After the Assembly iselected in 2007, it
will be ableto revise any provisions of its standing orders asiit seesfit, subject, as now,
to two-thirds of Members voting to support such revisions; but any such revisions will
need to be compatible with the Act s requirements that certain matters (e.g. integrity
and the need for aregister of interests, see section 36), are provided for in standing
orders.

Sections 32-34 of the Act provide variously for the Secretary of State for Wales to
participate (but not to vote) in Assembly proceedings; for other Ministers of the Crown
to participate, to the extent that is permitted by standing orders; and for the Counsel
General, who need not necessarily be an Assembly Member, also to participate as
standing orders allow. The Secretary of State for Wales' duty under s.31 of the GoWA
to consult the Assembly on the UK Government's legidlative programme is carried
forward into the new Act as section 33. Assembly proceedings generally are, by virtue
of section 35, to reflect equal opportunity principles and equal treatment of the Welsh

12  See“Better Governancein Wales’, para.4.8, for the background to this proposal.
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and English languages. Statements in Assembly proceedings are absolutely privileged
for the purposes of the law of defamation (section 42).

Finally in this Part, sections 37- 40 make revised provision enabling the Assembly, or
any of its committees, to summon witnesses or call for documents, “concerning any
matter relevant to the exercise by the Welsh Ministersof any of their functions’. Section
40 envisages that a witness giving evidence in such circumstances may be required to
do so on oath (or affirmation). It will still be open to an Assembly committee to invite
witnesses to give evidence on any matter in which the committee has an interest. There
are exceptions to the power to compel attendance or the production of documents. For
example, it will not be open to the Assembly to summon to give evidence someone who
hasbeen aMinister of the Crown, or has served asacivil servant in support of aMinister
of the Crown, in relation to the exercise of any functions of a Minister of the Crown
(section 37(3)). On the other hand, Welsh Ministers officials will be summonable;
although provision is made for a Welsh Minister to appear themselves, or to nominate
adifferent official to represent them to the one summoned by the Assembly committee,
if the Minister considers that appropriate in the particul ar circumstances (section 37(5),

(6))-

Detailed Comments on Part 1

The Assembly

Section 1: The Assembly

36.

37.

38.

39.

This section provides for establishment of the legislative body called the National
Assembly for Wales (“the Assembly”) and the Assembly Members who comprise its
membership. The corporate body which was set up under the Government of Wales Act
1998 with legidlative and executive powers, and which was also called the “National
Assembly for Wales’, will cease to exist.

Membership of the Assembly isto consist of Assembly Members of two descriptions:
Assembly constituency members and Assembly regional members. Each Assembly
constituency elects one Assembly constituency member. Each Assembly region, of
which there are five, elects four regional members.

Assembly Members will be elected in general elections (in which all Assembly seats
are up for election), in by-elections (for Assembly constituency members only), or by
application of therulesfor filling vacant regional seats. Therulesfor all these processes
are to be found in this Act , in subordinate legislation made under it and in other
legislation relating to elections

When a seat in the Assembly becomes vacant (for example, because of the death or
resignation of an Assembly constituency or regional member), the fact that thereis a
vacancy does not invalidate anything done by the Assembly, or by its committees or
sub-committees.

Section 2: Assembly constituencies and electoral regions

40.

41.

This section and Schedule 1 to the Act provide for the Assembly constituencies (for
which Assembly constituency members are returned), and the Assembly eectoral
regions (for which Assembly regional members are returned).

Assembly constituencies have the same boundaries as the parliamentary constituencies
for which Members of the UK Parliament are returned. Therefore, at the passing of this
Act, there are 40 Assembly constituencies. If the parliamentary constituencies change
(by Her Majesty making an Order in Council under the Parliamentary Constituencies
Act 1986, following areport of the Electoral Commission), the Assembly constituencies
will also change accordingly.


http://www.legislation.gov.uk/id/ukpga/2006/32/section/1
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At the outset, the 5 electoral regionsin Wales are: North Wales, Mid and West Wales,
South Wales West, South Wales Centra and South Wales East. The boundaries of
these electoral regionsarelaid down by the Parliamentary Constituenciesand Assembly
Electoral Regions (Wales) Order 2006, which was made under the Parliamentary
Constituencies Act 1986.

The boundaries of the electoral regions and the numbers of Assembly regional seats
allocated to each region will be able to be altered by an Order in Council made by Her
Majesty under the Parliamentary Constituencies Act 1986, following a report of the
Electoral Commission into parliamentary constituencies. Schedule 1 to the Act makes
detailed provision in relation to the procedures for proposals for such alterations.

General Elections

Section 3: Ordinary general elections

44,

45.

46.

This section provides that Assembly ordinary general elections are to take place every
four years, on the first Thursday in May, subject to a power under which the Secretary
of State may change the date of an ordinary general election by order under section 4.

In advance of an ordinary general election the Assembly isto be dissolved a specified
number of days before that Thursday. This number of days (“the minimum period”)
will either be specified in an Order made by the Secretary of State under section 13, or
calculated in accordance with rules set out in the Order. This is the minimum period
to which subsection (3) refers.

The section also provides that the Assembly must meet within seven days after the day
of the poll (excluding certain days such as Saturdays, Sundays and Bank Holidays).

Section 4: Power to vary date of ordinary general election

47.

48.

This section alows the Secretary of State, by Order, to vary the date of an ordinary
general election (i.e. onethat is scheduled to occur on the first Thursday in May, every
four years) by up to one month either way, if, for example, holding the general election
on thefirst Thursday in May would mean it would coincide with some other important
event. Such an Order must also make provision as to when the Assembly is to be
dissolved in advance of the varied date of the election and for it to meet within seven
days after the day of the poll, again excluding certain days from the calculation. The
Order may also apply the Representation of the People Acts, or other legidation that
appliesto the election of Assembly Members, with any modificationsthat are necessary
because of the change of the date of the general election.

Before making an Order under this section, the Secretary of State must first consult the
Welsh Ministers and an Order must be laid before Parliament and is subject to being
annulled by resolution of either House of Parliament.

Section 5: Extraordinary general elections

49,

50.

51.

Section 5 provides a mechanism for an extraordinary general election to take place
before the next scheduled ordinary general election in certain circumstances.

If the Assembly resolves that it should be dissolved (provided Assembly Members
representing at least two-thirds of Assembly seats, i.e. 40 Assembly Members voted
for the resolution), or if the Assembly fails to nominate an Assembly Member to be
the First Minister within the period laid down by section 47 (usually 28 days), then
the Secretary of State must propose a date for the holding of an extraordinary general
election. Arrangements for the holding of the extraordinary general election arethento
be made by Order in Council.

If an extraordinary general election isheld lessthan six months before the date on which
an ordinary general election would normally be held, that ordinary general election is
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not to be held. The date of subsequent ordinary general elections would not however
be affected, i.e. they would still normally take place on the first Thursday in May at
intervals of four years after that in which the ordinary general election which did not
take place was due to have been held

Section 6: Voting at general elections

52.

This section provides that persons voting in Assembly general elections can cast two
votes. One vote (“the constituency vote”) may be cast for a named candidate to be
the Assembly constituency member. The other (“the electoral region vote”) is for a
registered political party which has put forward alist of candidates or for an individual
candidate and, in either case, is for the purpose of electing the Assembly regional
members for the region.

Section 7: Candidates at general elections

53.

54.

This section lays down rulesin relation to entitlement to be a candidate for Assembly
constituencies and electoral regions at a general election.

For example, a person may not be a candidate for more than one constituency. A person
may not be included by a registered political party in its list of candidates for more
than one electoral region. Nor may a person who is a candidate for any constituency be
included in any of aparty’sregional lists. Similarly, a person may not be an individual
candidate for an electoral region if that person is also a candidate for any constituency
or on any list of candidates submitted by any registered political party for any electoral
region.

Sections 8 and 9: Calculation of Electoral Region Figures and Allocation of seats
to electoral region members

55.

56.

57.

58.

59.

These sections set out the method for determining the allocation of the four electoral
region seats for each electoral region, using a“d Hondt” calculation.

The starting point is the calculation, for each electoral region, of the initial “electoral
region figure” for each registered political party and individual candidate. Section 8
explains how thisisto be calculated.

In each Assembly region, the successful Assembly constituency members are to be
identified before the el ectoral region figures are calculated. The electoral region figure
is then calculated in each electoral region, for each registered political party that has
submitted alist of candidates to be elected as the Assembly regional members in that
region, by the following formula:

X=A/(B+1)
where:
A

the total number of electora region votes cast for that party acrossall
the constituencies in that electoral region;

B = the total number of constituency seats won by that party in that
electoral region; and
X = theelectoral region figure.

For an individual electoral region candidate the electoral region figure is the total
number of votes cast for that candidate.

The electoral region figures of all parties and of any individual regional candidates are
compared. Thefirst electoral region seat is allocated to the political party or individual
regional candidate with the highest electoral region figure. The candidate elected isthe
one at the top of that party’slist.
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If aseat is alocated to a party, its electoral region figure must be re-calculated by
adding the seat allocated to figure B and dividing figure A by (new figure B + 1). This
re-calculated electoral region figure then replaces that party’s initial electoral region
figure.

The electoral region figures of all parties and of any individual regional candidates
(other than anindividual candidate to whom a seat has aready been allocated) are then
compared again and the next electoral region seat is allocated to the party or individual
candidate with the highest electoral figure. In the case of a party the candidate el ected
is the one at the top of that party’s list, disregarding any candidate already elected. If
aseat is allocated to a party, the electoral figure of that party is again re-calculated by
adding afurther seat to figure B, and re-applying the formula X = A/(B + 1).

The processis repeated until all four regional seats have been allocated.

If al the candidates on a political party’ sregional list have been elected before all four
regional seatshavebeenfilled, that party isdisregarded in subsequently ngwhich
party or individual has the highest electoral region figure.

Provision is made for situations in which, at any comparison of electoral figures, the
highest electoral figure is shared by two or more parties or individual candidates. If
the number of unallocated seats is equal to or greater than the number of parties or
individual candidates sharing the highest electoral figure then aseat isallocated to each.
If not, thetieisto be broken, if possible, by increasing figure A by 1 and comparing the
electoral figures again. If there are still two parties or individual candidates with equal
electoral figures and not enough unallocated seatsfor all of them, the regional returning
officer isto decide the matter by the drawing of lots.

Vacancies

Section 10: Constituency Vacancies

65.

66.

Section 10 provides for the filling of a constituency seat which becomes vacant (for
example, because of the resignation or death of the Assembly constituency member).
A by-election must be held, on adate fixed by the Assembly’ s Presiding Officer, which
must bewithin 3 monthsof thevacancy arising, unlessit appearsto the Presiding Officer
that the latest day on which the poll could be held would be within 3 months of the date
when the next ordinary general election is due to take place (in which case the seat will
remain vacant until the general election.)

At a by-election, electors cast only one vote, for a named constituency candidate,
(as opposed to the two votes at a general election, when electors are electing both a
constituency member and regional members).

Section 11: Electoral Region Vacancies

67.

68.

69.

Section 11 provides the machinery for filling a regional seat which becomes vacant
(for example, because of the resignation or death of the Assembly regional member).
If the seat which has fallen vacant was held by a candidate drawn from the list which
aparty had submitted at the previous genera election, the vacancy isfilled by the next
candidate on that list, provided that person still wishes to be elected, and, in the case
of aperson who has ceased to be a member of the party, the party has not given notice
that it does not wish that person to fill the vacancy.

A person who has, since that general election, been a candidate in a constituency by-
election, is barred from taking up aregional vacancy asis a person who has previously
been allocated aregional seat (and has, for example, ceased to hold that seat by reason
of having resigned).

If, for any reason, the vacant seat cannot be filled from a party’s list (for example
because all the candidates on the list have been exhausted or the only candidates who
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are |eft are barred from filling the vacancy) then the seat remains vacant until the next
ordinary or extraordinary general election.

70. If the Assembly regional member whose seat has become vacant was elected as an
individual candidate, as opposed to being drawn from a party list, thereis no procedure
for filling the seat and it remains vacant until the next ordinary or extraordinary general
election.

The Franchise and conduct of elections

Section 12: Entitlement to Vote

71. This section provides that the persons entitled to vote in any Assembly general or by-
election in a constituency are those entitled to vote in alocal government election in
an electoral area included in the constituency. Electors may not cast more than one
constituency vote or more than one regional vote at ageneral election or more than one
vote at a by-election.

Section 13: Power to make provision about elections etc

72. This section empowers the Secretary of State to make provision by secondary
legidation in relation to Assembly elections. Thisincludes provision:

a) about the registration of electors;
b) for disregarding aterationsin registers of electors,
¢) about limitations on election expenses;

d) to alow Assembly elections and other elections, such as local government
elections, to be held on the same day; and

€) to alow sections 6 and 8(2) of the Act to operate differently if an election for an
Assembly constituency member at a general election is abandoned.

73. The need to be able to modify the effect of the Act where an election in a particular
constituency is abandoned (for example because of the death of a candidate) arises
because normally no regional members can be elected until al constituency seatsin the
region have been filled.

74. Subsection (6) provides that the only method by which the return of an Assembly
Member may be challenged (for example, on the ground that the election was not
conducted lawfully) is by election petition under Part 3 of the Representation of the
People Act 1983 as applied or incorporated by an Order under this section.

75. The Secretary of State must lay adraft of an Order under this section before each House
of Parliament and may not makethe Order unless approved by resolution of each House.

Duration of membership

Section 14: Term of office of Assembly members

76. This section provides that the term of office of an Assembly member begins when the
member is declared to be returned and ends with the dissolution of the Assembly.

Section 15: Resignation of members

7. An Assembly member may resign by giving notice in writing to the Presiding Officer.

12


http://www.legislation.gov.uk/id/ukpga/2006/32/section/12
http://www.legislation.gov.uk/id/ukpga/2006/32/section/13
http://www.legislation.gov.uk/id/ukpga/2006/32/section/13/6
http://www.legislation.gov.uk/id/ukpga/2006/32/section/14
http://www.legislation.gov.uk/id/ukpga/2006/32/section/15

These notes refer to the Government of Wales Act 2006
(c.32) which received Royal Assent on 25 July 2006

Disgqualification

Section 16: Disgualification from being Assembly member

78.

79.

80.

81.

This section specifies the persons who are disqualified from becoming or continuing to
be a member of the Assembly, including:

a)

b)

<)
d)

those disgualified from being a member of the House of Commons under
section 1(1)(a) to (e) of the House of Commons Disqualification Act 1975 (judges,
civil servants, members of the armed forces, members of police forces, members
of foreign legidlatures);

holders of offices designated by Order in Council (which must be laid before and
approved by the Assembly);

the Auditor General for Wales and the Public Services Ombudsman for Wales;
members of the staff of the Assembly.

In addition, those disgqualified from membership of the House of Commons, other
than under the House of Commons Disqualification Act 1975, are also disqualified
from membership of the Assembly. This covers common law and other statutory
disqualifications and has the effect of excluding from membership:

a)

b)

d)

€)

f)

9)

persons under the age of 21 who are disqualified by the Parliamentary Elections
Act 1695, section 7;

alienswho are disqualified at common law and by virtue of the Act of Settlement
1700, section 3, as amended by the British Nationality Act 1981,Schedule 7. Irish
or Commonwealth citizens are not regarded as aliens for this purpose. Section
17(2) also excepts EU citizenswho are resident in the UK

local authority employeesin politically restricted posts, who are disqualified from
candidature for election to the House of Commons by the Local Government
Officers (Political Restrictions) (Amendment) Regulations 1998 (S| 1998/3116),
Schedule 1 para 1(a);

persons who are mentaly ill and who are disqualified at common law. The
procedure for the vacation of their seats is specified in section 141 of the Mental
Health Act 1983;

persons in respect of whom a bankruptcy restrictions order has effect are
disgualified under section 426A of the Insolvency Act 1986;

persons guilty of corrupt or illegal practices at Parliamentary elections are
disqualified under the Representation of the People Act 1983;

convicted prisoners serving a sentence of more than one year's detention (or
an indefinite sentence) in the UK or Ireland, who are disqualified by the
Representation of the People Act 1981, Section 16(3) extendsthisdisqualification
to prisoners serving a sentence of more than one year’s detention in any EU
member State.

Members of the House of Lords are disqualified from being members of the House of
Commons, but section 17(1) lifts these disqualifications in relation to membership of
the Assembly.

Anyone who holds office asa Lord Lieutenant, Lieutenant or High Sheriff for any area
in Wales is disqualified from membership but only for any constituency or electoral
region wholly or partly included in that area.
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Section 17: Exceptions and relief from disqualification

82.

83.

85.

Section 17 provides for certain persons to be exempt from certain of the provisionsin
section 16 disqualifying certain persons from membership of the Assembly.

A citizen of the European Union resident in the UK isnot disqualified from membership
of the Assembly under section 3 of the Act of Settlement 1700. Such persons would
otherwise be disqualified under section 16(2).

Subsection (3) permits the Assembly, by resolution, to disregard the disqualification
(or alleged disgualification) of a person on any ground falling within section 16(1) or
section 16(4). To do so it must consider that the grounds for disqualification have been
removed and that it is proper to disregard the disqualification.

Any Assembly resolution to disregard a disqualification under subsection (3) is not to
affect any proceedings under Part 3 of the Representation of the People Act 1983, as
applied by an Order under section 13. Nor can such a resolution enable the Assembly
to disregard any disgualification established in proceedings under section 19 (which
permits an action to be raised in the High Court seeking a declaration that a person who
has been returned as an Assembly member is disqualified).

Section 18: Effect of disqualification

86.

87.

88.

89.

90.

This section sets out the consequences of disqualification in relation both to persons
who are disqualified before they are returned as Assembly members, and to members
who become disqualified during their term of office

If a person is returned as an Assembly member and that person is disqualified from
being an Assembly member, either generally or in relation to the particular constituency
or region, that return is void and the seat is vacant. A seat also becomes vacant where
a person has been validly returned, but then becomes disqualified. These provisions
are subject to the power of the Assembly to give relief from disqualification under
section 17.

Subsections (5), (6) and (7) make special provision as to Assembly members who are
detained in mental institutions or are declared bankrupt.

Subsections (6) and (7) provide that where the provisions in subsection (5) apply, the
disqualified member's seat will not be vacated immediately and therefore, they do
not cease to be a member of the Assembly until the seat is vacant. However, in the
meantime, the member cannot participate in any proceedings of the Assembly, and the
Assembly may resolve to withdraw other rights and privileges.

Subsection (8) protects the validity of any Assembly proceedings where a member is
or becomes disqualified.

Section 19: Judicial proceedings as to disqualification

91.

92.

This section provides for a procedure before the High Court for establishing whether
an Assembly member is disqualified or has been disqualified from membership. It is
similar to the procedure before the Judicial Committee of the Privy Council provided
in relation to disqualification from membership of the House of Commons by section 7
of the House of Commons Disqualification Act 1975, and to the procedure before
the Court of Session in relation to disqualification from the Scottish Parliament under
section 18 of the Scotland Act 1998.

Subsection (1) provides that a person who claims that a member of the Assembly
is, or has (since being elected) been, disqualified may apply to the High Court for a
declaration to that effect (i.e. a court order which establishes and declares that to be
the case). No declaration may be made, however, on grounds which subsisted at the
time of the election if an election petition is pending or has been tried in which the
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disqualification on those grounds is or was an issue or if aresolution has already been
passed by the Assembly under section 17(3) to the effect that the disqualification isto
be disregarded.

An applicant to the court under this section must such give security for the costs of the
proceedings as the court directs, up to a maximum sum of £5000 (the same maximum
sum that an election court may order in relation to a Parliamentary election petition
under Part 3 of the Representation of the People Act 1983). The maximum sum may be
varied by order made by the Welsh Ministers (and which would be subject to annulment
in pursuance of aresolution of the Assembly).

Remuneration, oaths etc.

Section 20: Remuneration of Assembly members

94.

95.

96.

97.

98.

99.

100.

101.

This section provides for the payment of salaries and allowances to current Assembly
members, and for the payment of pensions, gratuities and allowances to former
members and office-holders.

Subsection (1) imposes a duty on the Assembly to provide for the payment of salaries
to Assembly members. The Assembly is free to determine the amount of any salary.

Subsection (2) permits the Assembly to provide for the payment of allowances to
Assembly members. It isfor the Assembly to decide what allowances are payable.

Subsection (3) allows the Assembly to make provision for the payment of pensions,
gratuities or allowances to former Assembly members, and to the former holders of
certain offices (such asthe Presiding Officer and Deputy Presiding Officer) eventhough
they may still remain Assembly members.

Subsection (4) permits the Assembly to include in any provision under subsection (3)
provision for contributions or payments towards pensions, gratuities and allowances.
The Assembly can also make arrangements for the establishment and administration of
one or more pension schemes. It can do this through the Assembly Commission or by
such other means as the Assembly decides.

Payments of salaries, allowances and pensions, etc. to current and past Presiding and
Deputy Presiding Officers are to be charged on the Welsh Consolidated Fund (so that
payment will not need to be authorised annually by the Assembly).

Provision for payments under this section may be made either by the Assembly’s
standing orders or by Assembly resolution and may also be the subject of an Assembly
Measure under Part 3 of the Act. Functions may be conferred on the Assembly
Commission.

Paragraph 12 of Schedule 11 providesfor pay etc, determinations made under sections
16 and 18 of the Government of Wales Act 1998 to continue in force post-repeal of
those section asif they had been made under this section.

Section 21: Limit on salaries of members

102.

This section requires the Assembly to reduce the salary of any Assembly member
who also receives a salary as a Member of Parliament or a Member of the European
Parliament. The amount by which the salary is reduced is a matter for the Assembly.
Expenses paid to Members of the House of Lords do not give rise to areduction since
they are not a salary. The reduction must be either of a particular proportion of the
Assembly member’s salary, or the whole, or a proportion of the other salary or some
other amount.

15


http://www.legislation.gov.uk/id/ukpga/2006/32/section/20
http://www.legislation.gov.uk/id/ukpga/2006/32/section/20/1
http://www.legislation.gov.uk/id/ukpga/2006/32/section/20/2
http://www.legislation.gov.uk/id/ukpga/2006/32/section/20/3
http://www.legislation.gov.uk/id/ukpga/2006/32/section/20/4
http://www.legislation.gov.uk/id/ukpga/2006/32/paragraph/12
http://www.legislation.gov.uk/id/ukpga/2006/32/section/21

103.

These notes refer to the Government of Wales Act 2006
(c.32) which received Royal Assent on 25 July 2006

Provision for the reduction may be made either by the Assembly’s standing orders or
by Assembly resolution and may also be the subject of an Assembly Measure under
Part 3 of the Act. Functions may be conferred on the Assembly Commission.

Section 22: Remuneration: Supplementary

104.

This section makes supplementary provisions about the remuneration of Assembly
members. These include requiring the Assembly to publish annually information on the
total amount paid, and the amounts paid to individual members, by way of salary and
allowances, and also requiring the Assembly Commission, if it has had conferred on it
the function of determining the levels of salaries, allowances, pensions and gratuities,
to publish any determinations it makes as soon as is reasonably practicable.

Section 23: Oath or affirmation of allegiance

105.

106.

Every Assembly member is required by this section to take an oath of allegiance or
to make a corresponding affirmation. Standing orders must specify the person before
whom the oath is to be taken or the affirmation made. If an Assembly member has
aready, since being returned as a member at the last election, taken the oath of
allegiance (or affirmed) in the capacity of a Welsh Minister or Counsel Genera (see
section 55) then the oath or affirmation need not be repeated.

Until amember has taken the oath (or affirmed) that member may not take part in any
proceedings of the Assembly other than those at which the oath istaken (or affirmation
made) or earlier proceedings to elect a Presiding Officer or Deputy Presiding Officer.
Neither may any salary, allowances, pension or gratuity be paid to the member.

Section 24: Assistance to groups of Assembly members

107.

108.

109.

110.

This section requires the Assembly Commission to make paymentsto (or in respect of)
political groups, where the Assembly has so determined, in order to assist Assembly
members belonging to those groups to perform their functions as Assembly members.
Corresponding provision is made in section 34A of the Government of Wales Act 1998
(asinserted by section 158(1) of the Political Parties, Elections and Referendums Act
2000).

Any determination by the Assembly that political groups should receive such payments,
and fixing the amount which each is to receive, must, in order to have effect, be
supported by at least two-thirds of the Assembly members voting.

Standing orders must provide the means of determining to which group, if any, a
member belongs. They can require a political group to have a minimum number of
Assembly Members belonging to it before it is recognised as such.

Standing Orders must provide for publication of every determination under this section
and of information about sums paid to political groups during each financial year.

Presiding Officer and administration

Section 25: Presiding Officer etc.

111

112.

This section provides for the election by the Assembly, at its first meeting after each
general election, of a Presiding Officer and a Deputy Presiding Officer. Unless the
Assembly by a two-thirds majority of those voting resolves otherwise, the Presiding
Officer and the Deputy Presiding Officer must not both belong to the same political
group nor must they both be members of political groups with an executive role (i.e.
groups to which Ministers belong).

The Presiding Officer’s functions under this Act include:
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Section 10(4) Fixing the date of an election in the event of a constituency
vacancy.

Section 11(2) Receiving notification of the filling of a regiona member
vacancy.

Section 15 Receiving notification of amember’s resignation.

Section 24(5) Deciding questions arising under the standing orders about the

political group (if any) to which a member belongs.

Section 27(2)(a) Membership of the National Assembly for Wales Commission
(“the Assembly Commission”).

Section 29(10) Deciding questions arising under provision made in
compliance with section 29 regarding the composition of
committees.

Section 38(5)(a) Receiving natification of the issue of a direction by a Welsh
Minister or the Counsel General to a current or former member
of staff of the Welsh Assembly Government (or person with
an equivalent status) that the person need not give evidence
or produce documents to the Assembly, its committees or sub-
committees.

Section 40(1) Administering the oath or affirmation to anyone giving
evidence in Assembly proceedings.

Section 46(5) Designating a person to act as First Minister (on the
recommendation of the Welsh Ministers) if the First Minister’s
office is vacant, the First Minister is unable to act or the First
Minister has ceased to be an Assembly Member.

Section 47(4) Recommending to Her Majesty the Assembly’ s choice as First
Minister.
Section 97(3) Stating whether the provisions of a proposed Assembly

measure are, in the view of the Presiding Officer, within the
Assembly’ s legidlative competence.

Section 110(3) Stating whether the provisions of an Assembly Bill are, in the
view of the Presiding Officer, withinthe Assembly’ slegidative
competence.

Schedule 2, | Membership of the Assembly Commission.

Paragraph 1(1)

Schedule 2, | Such functions as the Assembly Commission delegates to the

Paragraph 7(a) Presiding Officer.

Schedule 2, | Presiding at meetings of the Assembly Commission.

Paragraph 11(2)

Schedule 8, | Certifying to the Assembly that the Auditor General is unable

Paragraph 8(4)(a) to certify or report on accounts (or statements) in person.

The Presiding Officer holds office until a new Presiding Officer is elected under
subsection (1). The effect is that the Presiding Officer does not cease to hold office
merely because of the dissolution of the Assembly before aWelsh general election. The
Deputy Presiding Officer, on the other hand, holds office only until dissolution of the
Assembly. Either may, however, resign, and each would also cease to hold office upon
ceasing to be an Assembly member otherwise than by virtue of a dissolution (e.g. by
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resignation as an Assembly member) or by being removed from office by resolution
of the Assembly.

The Presiding Officer’s functions may be exercised by the Deputy Presiding Officer
if the Presiding Officer’s office is vacant, or if the Presiding Officer is for any reason
unable to act and the Presiding Officer may, subject to standing orders, authorise the
Deputy Presiding Officer to exercise functions of the Presiding Officer. However, the
requirement in paragraph 11 of Schedule 2 that the Presiding Officer presides over
meetings of the Assembly Commission may not be delegated. If there is no Presiding
Officer in post, or if the Presiding Officer is unable to act, then it is for the Assembly
Commission to appoint another of its members to preside over its meetings.

Under subsection (12) the Assembly may include in its standing orders provision for
another person to exercise the Presiding Officer’s functions in the event that both the
Presiding Officer and Deputy Presiding Officer have either vacated their offices or are
unable to act, but again this provision does not extend to the function of presiding over
Assembly Commission meetings, which is governed by paragraph 11 of Schedule 2 (as
set out above). Standing orders are to determine how such a person is to be chosen.

Standing orders may regulate the participation in Assembly proceedings of the
Presiding Officer and the Deputy Presiding Officer (and anyone exercising the
functions of the Presiding Officer by virtue of provision made under subsection (12)).

No defect in the appointment of a person as Presiding Officer or Deputy Presiding
Officer (or under provision made under subsection (12)), isto affect the validity of any
act of that person in that capacity.

Section 26: Clerk of the Assembly

118.

119.

This section requires the Assembly Commission to appoint a person to be Clerk of the
Assembly. The Commission may authorise any other member of the Assembly staff
can act in place of the Clerk if the Clerk’s office is vacant or if the Clerk is for any
reason unable to act. The Clerk can also authorise any other member of the staff of the
Assembly to exercise functions on behalf of the Clerk.

The Clerk’ s functions under this Act include:

Section 31(8) Responsibility for publishing standing orders.

Section 38(1) Giving notice to persons who are by virtue of Section 37
required to attend the Assembly, its committees or sub-
committees or to produce documents.

Section 99(3) Receiving notification from the Counsel General or from the
Attorney General that aproposed Measureis not to be referred
to the Supreme Court.

Section 100(2)(a) Notifying the Counsel General and the Attorney Genera that
the Assembly has resolved to reconsider a proposed Measure
which has been referred to the Supreme Court and in relation to
which the Supreme Court has made areference to the European
Court of Justice.

Section 101(5) Receiving notification from the Secretary of State that no order
isto be made prohibiting the Clerk from submitting a proposed
Measure for approval by Her Majesty in Council.

Section 102(1) Submission of proposed Assembly Measures which have been
passed by the Assembly for approval by Her Majesty in
Council.
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Section 102(5) Recording the date of the approval by Her Mgjesty in Council
of an Assembly Measure on the text of the Measure.

Section 102(6) Publishing the Order in Council by which an Assembly
Measure is approved.

Section 112(3) Receiving notification from the Counsel Genera or from the
Attorney General that an Assembly Bill is not to be referred to
the Supreme Court.

Section 113(2)(a) Notifying the Counsel General and the Attorney Genera that
the Assembly has resolved to reconsider an Assembly Bill
which has been referred to the Supreme Court and in relation to
which the Supreme Court has made areference to the European
Court of Justice.

Section 114(5) Receiving notification from the Secretary of State that no
order is to be made prohibiting the Clerk from submitting an
Assembly Bill for Royal Assent.

Section 115(1) Submitting Assembly Bills for Royal Assent, receiving
notification of Royal Assent

Section 115(5) Recording the date of Royal Assent on the text of Acts of the
Assembly.

Section 115(6) Notifying the Assembly of the date of Royal Assent to an Act
of the Assembly.

Section 138 Principal accounting officer for the Assembly Commission.

Schedule 2, | Such functions as the Assembly Commission delegates to the

Paragraph 7(b) Clerk.

Section 27: Assembly Commission

120.

121.

122.

123.

124.

This section provides for the establishment, membership and functions of the National
Assembly for Wales Commission (“the Assembly Commission”) which provides the
Assembly (or arranges for the Assembly to be provided) with the staff, property and
services required for the Assembly’s purposes, and which, by virtue of section 41(1)
represents the Assembly in legal proceedings.

The Assembly Commission followsthe pattern of arrangementsin place at Westminster
and in Scotland. The Assembly itself is not a body corporate and the establishment of
the Assembly Commission, which is, enables administrative and legal arrangements
to be made for employing staff, holding property, purchasing services, and generally
entering into contracts for the benefit of the Assembly. It will be required to comply
with any directions given by the Assembly.

The Commission will consist of the Presiding Officer and four other members, who
must all be Assembly members. Standing orders must make provision about the
appointment of the four other members and these provisions must, so far as it is
reasonably practicable to do so, secure that none of those members belong to the same
political group. Detailed arrangements for the Assembly Commission are set out in
Schedule 2.

The Assembly will have power to pass Assembly Measures under Part 3 of the Act
conferring further functions on the Assembly Commission in order to facilitate the
exercise of the Assembly’s own functions.

Part 5 of the Act deals with how the Assembly Commission is to be financed.
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Committees, etc.

Section 28: Committees and sub-committees

125.

126.

127.

This section allows the Assembly by its standing orders, to make provision for the
establishment of committees, and for such committees to establish sub-committees.
Only Assembly members may be members of committees or sub-committees.

Standing orders must make provision about the membership, chairing and procedure of
committees and sub-committees and may make provision for excluding an Assembly
member from the proceedings of a committee or sub-committee if the Assembly
member is not a member of the committee or sub-committee.

Subsection (5) provides that the validity of any proceedings of a committee or sub-
committee is not affected by vacanciesin membership, defects in appointment, or non-
compliance with standing orders relating to procedure.

Section 29: Composition of committees

128.

129.

130.

131.

132.

133.

134.

135.

Section 28(3) providesthat standing orders must, among other things, contain provision
about the membership of committees. Such provision must meet the requirements of
section 29.

Section 29(2) requires the provision in standing orders to secure that appointments to
the places on each committee are, if possible, to be determined by a resolution of the
Assembly which secures that the membership of that committee reflects, so far asis
reasonably practical, the overall representation of political groupsinthe Assembly. The,
standing orders must also secure that, if such aresolution is passed on a vote, it will
only have effect if two — thirds or more of the Assembly members voting support it.

Section 29(3) requires the provision in standing orders to secure that, in the event that
the membership of acommitteeisnot determined by aresolution of the Assembly which
meetsthe criteriain section 29(2) (a) and (b), then appointments to each committee are
made in accordance with the provisions of sub-sections (3) to (7), which are designed
to ensure that places on each committee are allocated to political groupsto reflect their
overall representation in the Assembly

Under those provisions, the allocation of places on committees between different
political groups must be made according to the d' Hondt formula, (another example of
which isthat used in section 9 in order to determine the allocation of electoral region
seats in the Assembly for each region). The d'Hondt formulais also used in section 29
of the Northern Ireland Act 1998 to alocate committee chairs and deputy chairs. The
formulais set out below.

No requirements (other than to make provision in standing orders) are imposed
in relation to the composition of sub-committees, the chairing or the procedure of
committees or sub-committees. Standing orders may make whatever provision is
appropriate in relation to these matters.

The poalitical group (if any) to which each Assembly member belongs is a matter to be
determined by standing orders (section 24(5)) and questions arising asto the application
of standing orders made in pursuance of this section are to be decided by the Presiding
Officer (subsection (10)).

The first place on each committee is allocated to the political group with the largest
number of Assembly members.

The second place is then alocated by comparing the figure X produced in relation to
each political group by the formula:

X=A/ (B+1)
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where;
A = thenumber of seatsin the Assembly currently held by members of the
political group; and
B = the number of places on the committee that are already allocated to

members of that political group.

After thefirst placeis allocated to the largest political group X will be equal to A /2 for
that group and will be equal to A for all the others. The second place on the committee
isto be allocated to the political group which has the highest value for X at this stage.

B is then adjusted for the party to which the second place has been allocated and X
is re-calculated for each political group and the revised value of X for each group is
compared. Once more the political group with the highest value of X is allocated the
next place on the committee.

The processisrepeated until al the places on the committee have been filled. (The size
of committeesisnot regulated by this section and isamatter to be decided in accordance
with standing orders.)

Subsection (8) requires standing orders to specify how ties (i.e. cases where the
calculation produces the same figure for X for two or more political groups) are to be
resolved.

Provision must, under subsection (9), be made in the standing orders for securing, so
far asis reasonably practicable having regard to the total number of committee places
available, that aplaceon at least one committeeisavailablefor every Assembly member
who does hot belong to a political group, and that the total number of committee places
allocated to each political group is at least equal to the number of Assembly members
belonging to that group.

Section 30: Audit Committee

141.

142.

While generaly it will be for the Assembly to decide what committees it wishes to
establish, this section requires the Assembly to have an Audit Committee (or Pwyllgor
Archwilio) in order to discharge certain statutory functions under this Act (such as
taking evidence from any of the persons mentioned in section 143(3) if requested to
do so by the House of Commons Committee of Public Accounts) and other legislation
(such as the Public Audit (Wales) Act 2004). The section allows the Assembly to
rename the Audit Committee and provides that, in the event that the Assembly does so,
references to the Audit Committee in enactments, instruments or documents are to be
read as if they referred to the renamed committee.

This section requires standing orders to specify how many members the Audit
Committeeisto have. Provision madein standing ordersin accordance with section 29,
to aim to secure that the political composition of committees reflects the political
composition of the Assembly, will apply to the Audit Committee. Seats on the Audit
Committee may not be allocated to the First Minister (or anyone acting as such), any
Welsh Minister or Deputy Welsh Minister or to the Counsel General (or anyone acting
as such), and it may not be chaired by an Assembly member belonging to the largest
government party.

Proceedings etc.

Section 31: Standing orders

143.

This section requires Assembly proceedings (which include the proceedings of
committees and sub-committees) to be regulated by standing orders.
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Amongst mattersfor which standing orders must, under provisions of the Act other than
this section itself, expressly make provision are the following:

Section 10(8)

Determining the date on which a constituency vacancy istreated as
occurring.

Section 23(2)

Specifying the person before whom Assembly members are to take
the oath or make the affirmation of allegiance.

Section 27(3)

Appointment of the four members (other than the Presiding Officer,
who is appointed automatically) of the Assembly Commission.

Section 28(3)

Provision about the membership, chairing and procedure of the
Assembly’s committees and their sub-committees — note that such
provision must, in relation to committees, meet the requirements of
section 29.

Section 36

Provisions in relation to registration and declaration of members
interests, prohibition of paid advocacy and for defining (or providing
for the definition by code or protocol) the respective rolesand modes
of description of constituency and regional Assembly members.

Section 98

Procedures for scrutinising proposed Assembly Measures.

Section 111

Procedures for scrutinising Assembly Bills.

The Act also empowers (but does not oblige) standing orders to be made covering,
amongst others, the following matters:

Section 20(6) | Provisions for remuneration of Assembly members (including

@ provisions conferring functions on the Assembly Commission).

Section  21(3) | Provisionsfor limiting the salaries of Assembly members (including

@ provisions conferring functions on the Assembly Commission).

Section 25 Provisions for the exercise of the Presiding Officer’s functions by
the Deputy Presiding Officer, or by any other person where both the
Presiding Officer and Deputy Presiding Officer are unable to act or
their offices are vacant; and participation by the Presiding Officer
and Deputy Presiding Officer in Assembly proceedings.

Section 28(1) | Provision for the appointment of committees to the Assembly, and
for those committees to have the power to appoint sub-committees.

Section 28(4) | Exclusion from the proceedings of Assembly committees and their
sub-committees of Assembly members who are not members of
those committees and sub-committees.

Section 31 Exclusion of members from Assembly proceedings, and withdrawal
of members’ rights and privileges.

Section 34 Participation of the Counsel General (if not an Assembly member)
in Assembly proceedings.

Section  37(7) | Power of committees or sub-committees to call for witnesses and

(b documents.

Section 40(1) | Administration of the oath or affirmation to witnesses in Assembly
proceedings.

Section 40(4) | Payment of allowances and expenses to witnesses in Assembly

proceedings and those producing documents for Assembly
proceedings.
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Section  53(7) | Remuneration of Welsh Ministers, Deputy Welsh Ministers and the
@ Counsel General (including provisions conferring functions on the

Assembly Commission).

Because of the changein the structure and functions of the Assembly the standing orders
relating to the Assembly constituted under GOWA will not be suitablefor usein relation
to the Assembly constituted under this Act. Consequently, new standing orders will
need to be provided in readiness for use by the Assembly at its first meeting after the
May 2007 election.

Paragraph 20 of Schedule 11 sets out how the new standing orders are to be made.
In summary, the new standing orders must be made by the Secretary of State by
no later than 31% March 2007. In making the standing orders, the Secretary of State
must give effect to proposals submitted to the Secretary of State by the Assembly (as
currently established) no later than 28 February 2007, provided that those proposals
have been approved by a two-thirds voting majority in the Assembly. As a minimum,
the standing orders have to include the mandatory provisions required by the Act . Both
the standing orders made by the Secretary of State, and the Assembly’s proposals asto
what provisions they should include, must be made in both English and Welsh.

The standing orders are to have effect as the standing orders for the reconstituted
Assembly at and from its first meeting after the ordinary election in May 2007, unless
and until they are remade or revised by the Assembly in accordance with section 31(7),
which requires any changesto the standing ordersto be approved by atwo-thirdsvoting
majority in the Assembly.

Standing orders must make provision for preserving order in Assembly proceedings,
including provision for preventing conduct that could constitute a criminal offence or
contempt of court and provision for a sub judice rule to prevent matters which are the
subject of ongoing court proceedings to be raised in questions or debate.

Standing orders may include provision for excluding Assembly members from
proceedings and for withdrawing from an Assembly member rights and privileges of
membership.

Standing orders must make provision for Assembly proceedings normally to be held
in public, but alows standing orders to specify circumstances where committee
proceedings may bein private. They may set out conditions with which members of the
public who are attending Assembly proceedings must comply, and can provide for the
exclusion of a member of the public who does not comply with those conditions.

Standing orders must provide for those Assembly proceedings that are held in public
to be reported, and for reports to be published as soon as practicable.

The Assembly may, by resolution supported by at least two-thirds of the members
voting, remake or revise the standing orders. The Clerk of the Assembly must publish
standing orders from time to time.

Section 32: Participation by UK Ministers etc.

154.

This section entitles the Secretary of State for Wales to participate, but not to
vote, in proceedings of the Assembly, and to have access to documents relevant to
those proceedings. Standing orders may make provision for the participation of other
Ministers of the Crown and of civil servantsin proceedings, and for them to have access
to documents and information relevant to their participation. Again there is to be no
entitlement to vote.
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Section 33: Consultation about UK Government’ s legislative programme

155.

This section requires the Secretary of State for Wales, as soon as is reasonably
practicable after the beginning of each Parliamentary session, to consult the Assembly
about the UK Government’ s legislative programme, except to the extent that it appears
to the Secretary of State that consultation on a particular Bill isinappropriate. As part
of such consultation, the Secretary of State must participate in a plenary session of
the Assembly at least once in the session. The Secretary of State can participate by
actually attending the plenary session, or by video link. Where, after the beginning of
the session, it is decided that a Bill should be introduced into Parliament and that Bill
has not been included in the Secretary of State’sinitial consultation with the Assembly,
then the Secretary of State must consult the Assembly about it (unlessit appears to the
Secretary of State to be inappropriate to do so).

Section 34: Participation by Counsel General

156.

157.

Section 49 makes provision about the appointment of the Counsel General to the Welsh
Assembly Government. It does not require the Counsel General to be an Assembly
member. This section makes provision about the participation of the Counsel General,
if not an Assembly member, in the proceedings of the Assembly, including committees
and sub-committees.

The section also alows the Counsel General to decline to answer questions or produce
documents about the operation of the criminal prosecution systemin any particular case,
if the Counsel General considers that to do so might prejudice criminal proceedingsin
the case or otherwise be contrary to the public interest.

Section 35: Equality of treatment

158.

159.

This section requires the Assembly, in the conduct of its proceedings, to give effect,
so far asis both appropriate in the circumstances and is reasonably practicable, to the
principle that the English and Welsh languages should be treated on abasis of equality.

It also requiresthe Assembly to make appropriate arrangements with aview to securing
that Assembly proceedings are conducted with due regard to the principle that there
should be equality of opportunity for all people.

Section 36: I ntegrity

160.

161.

This section requires standing orders to make various kinds of provision to safeguard
standards of integrity in relation to Assembly proceedings, namely:

a) for Assembly members to be required to register certain interests defined by
standing ordersin acompulsory public register of Assembly members’ interests;

b) for an Assembly member who has a financial or other interest, as defined in
standing orders, in a matter to which Assembly proceedings relate, to declare that
interest before taking part in those proceedings;

¢) for preventing or restricting the participation in proceedings of an Assembly
member who has an interest (as defined in standing orders) in the matter to which
those proceedings rel ate;

d) prohibiting Assembly members, from advocating or initiating any cause or matter,
or urging another member to do so, in return for a payment or benefit in kind.

A failure to comply with these provisions of standing orders constitutes a criminal
offence which can be punished, on summary conviction, with afine not exceeding level
5 on the standard scale (at present up to £5,000). Consent of the Director of Public
Prosecutionsis required before a prosecution can be brought.
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The provisions of standing orders under this section areto apply to the Counsel General
even if not an Assembly member.

The Assembly will be able to pass Assembly Measures under Part 3 of the Act on
matters relating to registration of members' interests.

Subsection (6) requires standing orders to make provision, either directly or by a code
or protocol, about the different roles and responsibilities of Assembly constituency and
regional members.

Assembly regional members are to be prohibited from describing themselvesin away
which suggests that they are Assembly constituency members, and vice versa.

Witnesses and documents

Section 37: Power to call

166.

167.

168.

169.

170.

171

172.

173.

This section, together with the associated sections 38, 39 and 40, providesthe Assembly
with powers to require witnesses to appear to give evidence before, or to produce
documents to the Assembly, its committees or their sub-committees.

The Assembly may, under subsection (1), require any person to attend Assembly
proceedings to give evidence, or to produce documents which are in that person’s
possession or control, concerning any matter relevant to the exercise by the Welsh
Ministers of any of their functions and provided the person in question is involved
in the exercise of functions or the carrying on of activities in relation to Wales. It
is anticipated that persons will almost aways attend or produce documents to the
Assembly voluntarily, and that this power will only need to be used very rarely.

“Assembly proceedings’ includes any proceedings of the Assembly, its committees, or
sub-committees.

“Document” is defined by section 40(6) as anything in which information is recorded
in any form. It would therefore include, e.g., avideo recording, a computer hard drive,
afloppy disk, or CD-Rom. Section 40(6) also provides that a person is taken to comply
with arequirement to produce a document on production of a copy of, or an extract of
the relevant part of, the document. The information recorded in the document must be
produced in avisible and legible form.

“Person” isintended to have the same meaning as in the Interpretation Act 1978, i.e.
it appliesto public bodies and officers, aswell as to private bodies such as companies,
trusts etc..

The Assembly cannot impose arequirement under subsection (1) on acurrent or former
Minister of the Crown, or on anyone serving, or who has served, in a Minister of the
Crown’s department, in relation to the exercise of the functions of a Minister of the
Crown.

Under subsection (4) current full-time judges are immune from being required to
give evidence or produce a document under subsection (1). Other current and former
members of courts (e.g. lay magistrates and Recorders), and current or former members
of tribunals, are immune only in relation to the exercise of their functions as such.

Subsections (5) and (6) make special provisionin relation to personswho are current or
former members of staff of the Welsh Assembly Government, or are current or former
secondees. Where such a person is required to give evidence or produce documents
under subsection (1), then any of the Welsh Ministers, the First Minister or the Counsel
Genera can issue a direction that the person summoned need not comply, and that a
specified replacement isto comply instead. Thismeansthat it isfor the Welsh Ministers
to decide which of their staff should appear before the Assembly or its committees.
Welsh Ministers will ultimately be answerable to the Assembly for their decisions to
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direct that a different member of staff from the one identified by the Assembly is to
appear.

The power under subsection (1) may be exercised by the Audit Committee or, with the
authority of the Assembly, by any other committee or sub-committee.

No-one is abliged by this section to answer any question or produce any document
which they would be entitled to refuse to answer or produce in court proceedings in
England and Wales, for example under the privilege against self-incrimination or on
grounds of legal privilege.

Subsection (9) entitles prosecutorsto declineto answer questions or produce documents
about particular criminal prosecutions if authorised by the appropriate officer on the
grounds that to do so might prejudice criminal proceedings in that case, or would be
contrary to the public interest. The appropriate officer for the purpose of subsection (9)
is the Counsel General in cases where the criminal proceedings were instituted by or
on behaf of the Welsh Ministers, the First Minister or the Counsel General and in all
other casesisthe Attorney General.

Section 38: Notice

177.

178.

179.

180.

This section sets out the procedure by which the Assembly exercises its power under
section 37(1) to require persons to attend and give evidence at proceedings, or produce
documents.

Subsections (1) and (2) require the Clerk of the Assembly to give written noticeto those
who are made subject to a requirement under section 37(1), specifying the following
matters:

a) inall cases, whether they are being required to attend to give evidence or produce
documents to the Assembly itself, or to a specified committee or sub-committee;

b) in cases of witnesses required to give evidence, the time and place at which they
must attend, and the subjects about which they are required to give evidence;

¢) in cases of people required to produce documents, the documents which they
need to produce, the deadline for producing them, the person to whom they areto
produce them and the subject concerning which the documents are required.

Noticeisto be sent by registered or recorded delivery post. In the case of an individual,
it isto be sent to that person’s usual or last known address or to an address for service,
where one has been given. In any other case (e.g. alimited company, a health board or
another public body) the naticeisto be sent to the person’ sregistered or principal office.

Subsection (5) provides that where the Welsh Ministers, the First Minister, or the
Counsel General issue a direction under section 37(6) that a particular person is not to
attend or produce documents in response to a requirement under section 37(1), then the
person issuing the direction must give notice of having done so. Where the requirement
to give evidence or produce documents was imposed for the purposes of the Assembly,
notice of a direction under section 37(6) must be given to the Presiding Officer. In
other cases, notice of the direction must be given to the chair of the committee or sub-
committee for the purposes of which the requirement was imposed.

Section 39: Offences

181.

Subsection (1) of this section makesit a criminal offencefor a person to whom anotice
under section 38(1) has been given to:

a) refuse, or fail, without reasonable excuse, to attend proceedings as required by
the notice;
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b) refuse, or fail, without reasonable excuse, to answer any question concerning the
subjects specified in the notice;

c) refuse, or fail, without reasonabl e excuse, to produce adocument which the notice
required to be produced; or

d) intentionally alter, suppress, conceal or destroy any such document.

Subsection (1) is subject to the various grounds on which a person may decline to
answer a question or produce a document (sections 34(3) and 37(5), (6), (8) and (9)).

If a person charged with an offence under subsection (1)(a), (b) or (c) can adduce
evidence of areasonable excuse for the refusal or failure, then it is for the prosecution
to prove that the person did not have such an excuse.

The penalty in the case of a person found guilty of an offence under subsection (1)
is a fine not exceeding level 5 on the standard scale (currently £5,000) or of
imprisonment for up to 51 weeks, or both. (Under transitional provisionsin paragraph
21 of Schedule 11 the maximum term of imprisonment will be three months until
section 281(5) of the Criminal Justice Act 2003 is brought into force.) Offences are
triable summarily.

Certain senior officers of a body corporate (e.g. a company) are personaly liable (in
addition to the body corporate itself) to prosecution where they have consented to or
connived at the commission of an offence or the offenceis attributable to their neglect.

Section 40: General

186.

187.

188.

Under this section the Presiding Officer, or any other person authorised by standing
orders, may require anyone giving evidence in Assembly proceedings to take an oath
(or make an affirmation), and to administer such an oath or affirmation. This section
applies both to a person who has been required to attend and to a person who attends
by invitation.

Subsection (2) creates an offence where a person who has been required by notice under
section 38(1) to attend to give evidence in Assembly proceedings refuses to take the
oath or make an affirmation when required to do so. Anyone found guilty of such an
offence will be liable, on summary conviction, to a fine not exceeding level 5 on the
standard scale (currently £5,000) or up to 51 weeks' imprisonment (again, subject to
a transitional provision limiting the term to three months until section 281(5) of the
Criminal Justice Act 2003 comes into force) or both.

Standing orders may provide for the payment of expenses and allowances to people
who attend to give evidenceto, or produce documentsto, the Assembly, its committees
and their sub-committees, whether or not they were required to do so by a notice under
section 38(1). Standing orders can confer functions in relation to these matters on the
Assembly Commission.

Legal issues

Section 41: Proceedings by or against Assembly etc.

189.

190.

This section makes provision in relation to legal proceedings by and against the
Assembly.

Where proceedings are brought by or against the Assembly these are to be instituted by
or against the Assembly Commission. Proceedings by or against the Presiding Officer,
the Deputy Presiding Officer or any member of the staff of the Assembly are to be
brought by or against the Assembly Commission on their behalf.
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Where proceedings are brought against the Assembly the court may not grant a
mandatory, prohibiting or quashing order or an injunction or make an order for specific
performance. It may instead make a declaration.

A similar restriction appliesto such remediesin legal proceedingsagainst any Assembly
member, the Presiding Officer or Deputy Presiding Officers, members of the staff of the
Assembly or the Assembly Commission, if the effect of granting such aremedy would
be to give relief against the Assembly which could not be given against the Assembly
itself. Thisisintended to prevent the protection for the Assembly being circumvented
by taking action instead against individual members or office-holders. The approachis
similar to that taken in section 21(2) of the Crown Proceedings Act 1947.

The protection would not extend to proceedings taken against Assembly members
arising for example out of their constituency work, since remedies granted in such
proceedings would not be equivalent to remedies granted against the Assembly itself.

The effect of the equivalent provision in Scotland (section 40(4) of the Scotland Act
1998) was considered by the Scottish Court of Session in Whaley v Lord Watson
of Invergowrie 2000 SLT 475 where it was held that it did not prevent an interdict
(equivalent to an injunction) being granted against a MSP from introducing a Bill on
the grounds that he would thereby be breaching some provision of the Scotland Act
1998 (Transitory and Transitional Provisions) (Members Interests) Order 1999 (S|
1999/1350). Asthe Lord President stated at page 482:

“* .. the subsection does not bar a remedy against a member simply because it may
have some consequential effects on the working of the Parliament: the bar applies only
where the interdict against the member would have the effect of granting relief, i.e. a
legal remedy, against the Parliament.”

Subsection (5) provides that the prohibition on certain remedies is not limited to final
orders. So, for example, it would prohibit the granting of an interim injunction against
the Assembly (or the Assembly Commission, in so far asit isacting on the Assembly’s
behalf).

Section 42: Defamation

196.

197.

198.

190.

200.

Thissection replicatesthe provisionsin section 41 of the Scotland Act 1998, rather than
the more detailed provisionsin section 77 of the Government of Wales Act 1998, which
reflected the fact that the Assembly asaunitary corporate body had both legid ative and
executive functions. The protection afforded to the newly constituted Assembly by this
section isintended to be the same asthat afforded to the legidative and scrutinising arm
of the current Assembly by the 1998 Act.

This section confers absolute privilege for the purposes of the law of defamation on
any statement made in Assembly proceedings and on the publication of any statement
under the authority of the Assembly.

The provision isintended to ensure that Assembly members are free to debate and the
Assembly is free to report on matters of public interest without fear of an action for
defamation being raised.

Theprivilege of freedom of speechispart of thelaw and custom of the UK Parliament. It
isalsoreflected in Article 9 of the Bill of Rights 1688-9 which confers on “proceedings
in Parliament” protection from being “impeached or questioned” in any court. No
similar general privilege is conferred upon proceedings in the Assembly. However,
this section and section 43 protect statements made in such proceedings and their
publication against proceedings for defamation and contempt of court.

The regulation-making power in section 42(2) allows the Welsh Ministers to specify
how it may be proved conclusively in legal proceedings that a statement was made
in Assembly proceedings or published under the authority of the Assembly, and
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therefore attracts absolute privilege — for example, by the Clerk of the Assembly
providing certification of the fact. The making of the regulationsis subject to Assembly
affirmative procedure.

The Act contains other provisions which make provision in relation to defamation.

The amendments made to the Defamation Act 1952 and the Defamation Act (Northern
Ireland) 1955 by paragraphs 5 and 6 of Schedule 10 limit privilege in relation to
defamation at elections of Assembly members.

Paragraph 40 of Schedule 10 amends paragraph 11(1)(c) of Schedule 1 to the
Defamation Act 1996 to provide that the reports and statements of any commission,
tribunal, committee or person appointed for the purposes of any inquiry by a Welsh
Ministers or by the Counsel General attract qualified privilege subject to explanation
or contradiction.

Paragraph 19 of Schedule 10 amends section 26(1) of the Public Order Act 1986 to
protect reports of Assembly proceedings against offence under Part 3 of the 1986 Act
relating to racial hatred.

Section 43: Contempt of court

205.

206.

207.

208.

Assembly proceedings, unlike those of the UK Parliament, are subject to the law of
contempt of court. No express provision is needed to make them so, because the law of
contempt of court and particularly the strict liability rulein the Contempt of Court Act
1981 will apply automatically unless expressly disapplied.

This section disapplies the rule of strict liability for contempt of court in relation to
publications made in or for the purposes of Assembly proceedings, or in certain reports
of Assembly proceedings.

Thestrict liability ruleisdefined by section 1 of the Contempt of Court Act 1981 asthat
whereby conduct may be treated as a contempt of court regardless of intent to interfere
with the course of justice in particular legal proceedings. In terms of section 2 of that
Act therule only appliesto a publication which creates asubstantial risk that the course
of justicein active legal proceedingswill be seriously impeded or prejudiced. Section 5
of the Act providesthat the rule does not apply to publications made during adiscussion
in good faith of public affairsif the risk of impediment or prejudice to particular legal
proceedingsis merely incidental to the discussion.

This section is intended to ensure that the Assembly is not prevented from legislating
on any matter merely because anything said or done in proceedings to consider an
Assembly Measure, an Assembly Bill or subordinate legislation might be treated as a
contempt of court under the “strict liability rule”. However, unlike section 42 of the
Scotland Act 1998, the protection afforded by thissection appliesnot just to proceedings
relating to legidation, but to all proceedings of the Assembly, as currently does
section 78 of the Government of Wales Act 1998. Section 31(2) requires standing orders
to include provision “for preventing conduct which would constitute ... a contempt of
court” and asub judice rule.

Section 44: Corrupt practice

200.

210.

The effect of the section is to make members and staff of both the Assembly and the
Assembly Commission subject to liability for criminal offences under the Prevention
of Corruption Acts 1889 to 1916. It does so by making both the Assembly and the
Assembly Commission (by whom staff of the Assembly are employed) public bodies
for the purposes of those Acts.

The Public Bodies Corrupt Practices Act 1889, the Prevention of Corruption Act 1906
and the Prevention of Corruption Act 1916 are known together as the Prevention of
Corruption Acts 1889 to 1916. The Acts create certain offences related to bribery and
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corruption of and by members, officers or servants of local authorities, government
departments and other public bodies in connection with those bodies' business.

The Welsh Ministers, Deputy Welsh Ministers, the Counsel General and their staff will
also be covered by the Prevention of Corruption Acts 1889 to 1916 to the extent that
Ministers of the Crown and Crown servants are covered.

Part 2: Welsh Assembly Gover nment

Overview of Part 2

212.

Part 2 of the Act makes provision establishing the Welsh Assembly Government as a
distinct entity in its own right, authorises Ministers to exercise statutory powers and
places certain statutory duties on them. Ministers will discharge their responsibilities
on behalf of the Crown.

Ministers etc

213.

214.

215.

Sections 45-51 set out in detail the membership and appointment procedures of the
Welsh Assembly Government. The members are the First Minister, who is appointed
by Her Majesty on the nomination of the Assembly; the (other) Welsh Ministers and
Deputy Ministers, who are appointed by the First Minister with Her Mgjesty’ sapproval;
and the Counsel General, who is appointed by Her Majesty on the recommendation of
the First Minister, with the agreement of the Assembly. Ministersand Deputy Ministers
(of whom together there may not be more than twelve) may be removed from office
by the First Minister (or may resign) at any time. The First Minister may with the
agreement of the Assembly recommend to Her Majesty at any time the removal of
the Counsel General; the Counsel General may tender resignation to Her Mgjesty at
any time. Sections 53-55 provide procedures for determining all these office-holders
remuneration, and for their taking an oath (or making an affirmation) on assuming
office.

The Act makes detailed provision to cover circumstances:

a) following a vote of no confidence in the Welsh Ministers (the First Minister
remains in office until a successor is appointed, which must happen within the
specified period of 28 days, but the other Welsh Ministers and Deputy Ministers
arerequired to resign forthwith; the Counsel Genera remainsin office until anew
First Minister is nominated); or

b) where the First Minister’'s office becomes vacant, the First Minister becomes
unable to act or has ceased to be an Assembly Member (the Presiding Officer,
acting on the recommendation of the other Welsh Ministers, designates another
Assembly Member to exercise the functions of the office).

The Assembly Government will be supported by staff who (unlike the staff supporting
the National Assembly itself) are civil servants (section 52).

Exercise of Functions

216.

Under the Act, Ministers will exercise functions in their own right, rather than as
delegates of the Assembly, and statutory functions will in future be expressed to be
exercisable by the “Welsh Ministers’, rather than conferred on the Assembly and then
delegated. Any function conferred on the “Welsh Ministers’ will be exercisable by
the First Minister or any of the other Welsh Ministers individually (but not generally
by the Counsel General, who will not have “portfolio” responsibilities); they will be
assisted in the discharge of their responsibilities by the Deputy Ministers. Paragraphs
30-42 of Schedule 11 make detailed provision transferring the Assembly’s existing
(executive) set of functions, together with the associated property, rightsand liabilities,
to the Welsh Ministers, although Ordersin Council may make alternative provision, for
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exampletransferring specific functionsto the First Minister, the Counsel General, or the
Assembly Commission, or leaving the function (particularly if it is of a predominantly
legidative character) with the Assembly. Once the new arrangements are in place
following the May 2007 elections, Welsh Ministers may acquire further powers:

a) by specific provisionin future Acts of Parliament;

b) by Transfer of Functions Orders (section 58 and Schedule 3 to the Act effectively
re-enact s.22 and Schedule 3 of the 1998 Act, under which Transfer of Functions
Orders have been made hitherto, and section 88 and Schedule 4 transfer
the associated property, rights and liabilities attached to any such transferred
function);

¢) by designation under s.2 of the European Communities Act 1972, in order to
implement requirements of European law; or

d) by specific provision in future Assembly Measures.

Sections 60-65, 69, 70-71 and 83 and 84 provide additional or supplementary powers
enabling the Welsh Ministers to discharge their functions effectively. Most of these
provisions derive from similar provisions in the 1998 Act, with the exception of
section 60. Section 60 empowers the Welsh Ministers to do anything which they
consider is likely to achieve the promotion or improvement of the economic, social or
environmental well-being of Wales. This does not reflect any specific provision of the
1998 Act although local authorities have similar powers under section 2 of the Local
Government Act 2000 as does the Greater London Authority (in a dightly different
form) under section 30 of the Greater London Authority Act 1999.

Duties placed on Ministers

218.

2109.

Under the 1998 Act, the Assembly is required to establish a Partnership Council with
Welsh local government, and establish close working or consultative relations with
the voluntary sector and the business community respectively. Each of these duties
will transfer to the Welsh Ministers under sections 72-75 of the Act , requiring the
Assembly Government to establish stakeholder management relationships with these
respective interests. In the same way, the 1998 Act places duties on the Assembly both
to make arrangements with a view to securing that its functions are exercised with
due regard to equality of opportunity, and to make a scheme setting out how it will
promote sustainable development in the exercise of its functions. Sections 77 and 79
place anal ogous obligations on the Welsh Ministers, while section 78 places obligations
on the Welsh Ministers in relation to the Welsh Language.

Sections 80, 81 and 82 set out limitations on the Welsh Ministers' powersderiving from
international relationsin the fields of Community Law, Human rights, and International
Obligations. These carry forward the provisions of ss.106-108 of the 1998 Act, which
place equivaent limitations on the Assembly.

DETAILED COMMENTARY ON SECTIONSIN PART 2

Government

Section 45: Welsh Assembly Government

220.

This section providesfor the establishment of the Welsh Assembly Government, which
comprises the First Minister (Prif Weinidog), the Welsh Ministers (Gweinidogion
Cymru), the Counsel Genera to the Welsh Assembly Government (Cwnsler
Cyffredinol i Lywodraeth Cynulliad Cymru) and the Deputy Welsh Ministers (Dirprwy
Weinidogion Cymru).
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Ministers, staff, etc

Section 46: The First Minister

221.

222.

This section providesfor the First Minister to be appointed by Her Majesty. Section 47
deals with how the First Minister is chosen. The First Minister may tender resignation
to Her Majesty at any time and ceases to hold office when the resignation is accepted.
TheFirst Minister would also cease to hold office on the appointment of another person
as First Minister.

If the office of the First Minister isvacant (for example through resignation or death of
the First Minister) or if the First Minister has ceased to be a Member of the Assembly
or isfor any reason unable to act, the functions of First Minister will be exercisable by
amember of the Assembly designated for that purpose by the Presiding Officer. Except
where the Assembly has been dissolved or where for any other reason all ministerial
posts are vacant (e.g. because all the Welsh Ministers have resigned), the Presiding
Officer must designate such a person on the recommendation of the Welsh Ministers. A
person so designated as“ acting” First Minister will be capable of continuing to exercise
the functions of the First Minister even if the Assembly is subsequently dissolved.

Section 47: Choice of the First Minister

223.

224.

225.

226.

227.

While section 46 provides for the First Minister to be appointed by Her Majesty, the
person appointed will have been chosen in accordance with this section, which provides
for the Assembly to nominate one of its membersfor appointment as First Minister and
for the Presiding Officer to recommend the appointment of that person to Her Majesty.

Nomination of an Assembly member for appointment as First Minister istriggered by
one of the events mentioned in subsection (2). These are:

a) the holding of apoll at agenera election;

b) the Assembly resolving that the Welsh Ministers no longer enjoy the confidence
of the Assembly;

c) theFirst Minister tendering resignation to Her Majesty;

d) the First Minister dying or becoming permanently unable to act or to tender
resignation;

€) the First Minister ceasing to be a member of the Assembly, other than on a
dissolution (e.g. by resigning from the Assembly).

Once one of these events occurs, the Assembly must nominate a First Minister before
the end of the period of 28 days after the occurrence of the event in question. If another
such event occurs (for example if the holding of a poll at a general election were to
take place within 28 days of a First Minister having tendered resignation) the period is
extended to the end of the period of 28 days after that second event. If the Assembly,
within the 28 day period, resolves under section 5(2) that it should be dissolved, then
the 28 day period ceases and afurther 28 day period for nomination of aFirst Minister
will begin when the poll for the consequent extraordinary general election is held.

If the Assembly failsto make anomination within the period allowed, then the Secretary
of State is required by section 5 to propose a day for the holding of an extraordinary
general election.

Where the Assembly resolves that the Welsh Ministers no longer enjoy the confidence
of the Assembly, sections 48 and 50 providethat all Welsh Ministersand Deputy Welsh
Ministers resign with immediate effect. The First Minister remains in office with all
the functions of that office and of the Welsh Ministers generally, until the Assembly
nominatesaFirst Minister (or re-nominatesthe same person asFirst Minister). The First
Minister could therefore, during that period, appoint Ministers if this were necessary
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for the efficient and effective administration of government, for example in case of
emergencies.

Section 48: Welsh Ministers

228.

229.

Thissection providesfor the appointment of Ministersby the First Minister from among
members of the Assembly. Appointments require the approval of Her Majesty. The
Ministers appointed under this section, together with the First Minister, are known
collectively as “the Welsh Ministers’.

A Minister may be removed from office by the First Minister and may resign at any
time. A Minister must resign if the Assembly resolves that the Welsh Ministers no
longer enjoy the confidence of the Assembly. Subsection (6) provides that a Minister
ceases to hold office immediately upon resigning. A Minister also ceasesto hold office
upon ceasing to be amember of the Assembly other than by virtue of adissolution (e.g.
by resigning as an Assembly Member).

Section 49: The Counsel General

230.

231.

232.

233.

234.

This section provides for there to be a Counsel General who is legal adviser to, and
representative in the courts of, the Welsh Assembly Government. The Counsel General
is appointed by Her Majesty on the recommendation of the First Minister but with
the agreement of the Assembly. The person appointed need not be a member of the
Assembly.

The Counsel Genera is a member of the Welsh Assembly Government but although
the office is of “ministerial” status the holder is not one of “the Welsh Ministers'.

The Counsel General may resign at any time. Unlike Welsh Ministers and Deputy
Welsh Ministers, the Counsel General can only be removed from office by Her Mgjesty
and does not have to resign after a vote of no confidence in the Welsh Ministers. The
Counsel General ceases to hold office on the nomination of a First Minister under
section 47 (but could of course be re-appointed).

Section 34 deals with the participation of the Counsel General in the proceedings
of the Assembly and includes provision enabling the Counsel General to decline to
provide documents or to answer questions about particular criminal cases (the Counsel
General may be conducting criminal proceedings on behalf of the Welsh Assembly
Government) if the Counsel General considers that doing so might prejudice the
proceedings in that case or would otherwise be contrary to the public interest. If the
office of Counsel General isvacant, or if the Counsel General isfor any reason unable
to act, the functions of the office can, under subsection (6) be exercised by a person
designated by the First Minister. Thereisno requirement for Her Majesty’ s approval or
the agreement of the Assembly to this designation. The period during which Counsel
General functions can be exercised by virtue of a designation under subsection (6) is
limited to a maximum of 6 months and a designation comes to an end if a person is
nominated for appointment as First Minister. This ensures that a First Minister who
has been newly appointed is not in a position where there is already an acting Counsel
Genera in office.

A person who is appointed as Counsel General (or designated to exercise the functions
of the office under subsection (6)) cannot also hold, or be appointed to the office of
First Minister, or aWelsh Minister or Deputy Welsh Minister.

Section 50: Deputy Welsh Ministers

235.

This section provides for the appointment of Deputy Welsh Ministers by the First
Minister, with the approval of Her Majesty, from among members of the Assembly.
The function of Deputy Welsh Ministersisto assist the First Minister, Welsh Ministers
or the Counsel General in the exercise of their functions. They may be removed from
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office by the First Minister, may resign at any time and must do so, with immediate
effect, if the Assembly resolvesthat the Wel sh Ministersno longer enjoy the confidence
of the Assembly. A Deputy Welsh Minister also ceases to hold office on ceasing to be
amember of the Assembly other than by reason of a dissolution.

Section 51: Limit on number of Ministers

236.

A limit of 12 is placed on the total number, together, of Welsh Ministers and Deputy
Welsh Ministers (but not including the First Minister or the Counsel General).

Section 52: Staff

237.

238.

239.

240.

This section makes provision as respects persons appointed by the Welsh Ministersto
be members of the staff of the Welsh Assembly Government. Staff are members of the
Home Civil Service and, accordingly, their appointment is subject to the provisions of
the Civil Service Order in Council. Responsibility for the management of such staff
will therefore ultimately remain with the Minister for the Civil Service (i.e. the Prime
Minister) but provision ismade enabling responsibility for their day to day management
to be delegated in the same way as happens for government departments in the UK
Government.

The Welsh Ministers are responsible for payment of salary and allowances to or in
respect of the staff of the Welsh Assembly Government. Section 1(2) and (3) of the
Superannuation Act 1972 have effect asif referencesto a Minister of the Crown (other
than the Minister for the Civil Service) included the Welsh Ministers. This allows
functions relating to civil service pensions to be delegated to the Welsh Ministers.

TheWelsh Ministersarerequired to make paymentsto the Minister for the Civil Service
of such amounts as the Minister for the Civil Service may determine in respect of the
pensions etc. payable to persons who are or have been in service as staff of the Welsh
Assembly Government and in respect of any expenses to be incurred in administering
those pensions etc.. The Welsh Ministers may also, if they so wish, make payments
towards the provision of pensions, allowances and gratuities to or in respect of any
person who is or has been a member of staff of the Welsh Assembly Government.

Subsection (9) gives statutory effect, in relation to the staff of the Welsh Assembly
Government to the application of the “Carltona’ principle (see Carltona Ltd. V.
Commissioners of Works [1948] 2 All ER 560) namely that the functions vested in
the Welsh Ministers (or First Minister or Counsel General) may, in the absence of any
express statutory prohibition, be exercised in their name and under their authority by
officials.

Section 53: Remuneration

241.

242.

This section is one of two on remuneration of members of the Welsh Assembly
Government. It requires the Assembly to make provision for the payment of salaries
to members of the Welsh Assembly Government. That is: the First Minister, Welsh
Ministers, the Counsel General and Deputy Welsh Ministers. The amount of any salary
is a matter for the Assembly to determine. The Assembly can also make provision
for the payment of allowances, pensions and gratuities. In respect of pensions, the
Assembly can provide for contributions or payments towards such pensions or for the
establishment and administration, whether by the Assembly Commission or otherwise,
of a pension scheme or schemes.

Monies required to make payments under this section are payable out of the Welsh
Consolidated Fund and therefore have to be authorised annually by a budget resolution
passed by the Assembly.
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Provision made by the Assembly under this section can be made in the Assembly
Standing Orders or by resolutions of the Assembly and both the Standing Orders and
any such resolutions can confer functions on the Assembly Commission.

The Assembly also has the option of making provision on this matter by way of an
Assembly Measure under Part 3 of this Act.

Section 54: Remuneration: supplementary

245.

246.

247.

248.

Subsection (1) of thissection allowsfor different provisionsto be made under section 53
for different cases. This allows the Assembly to provide for different salaries to be
paid to the First Minister, Welsh Ministers, the Counsel General and Deputy Welsh
Ministers according to the office that they hold in the Welsh Assembly Government.

Subsection (2) places a duty on the Assembly to publish, for each financial year, the
total amount paid to members of the Welsh Assembly Government by way of salaries
and allowances, and the amount of salary and allowances paid to each such individual.
It allows the Assembly to do so by requiring the Assembly Commission to publish the
information, but places no restriction as to the means used by the Assembly to make
thisinformation available.

Subsection (3) places a duty on the Assembly Commission, where the Assembly has
conferred the power to determine salaries, etc under section 53, to publish every
determination of the Assembly Commission asto those matters as soon as possible after
adetermination is made.

Subsection (4) provides that provision made under section 53(3) in respect of pensions
or allowances does not affect pensions or allowances in payment before the provision
was made.

Section 55: Oath or affirmation

249.

This section requires the First Minister, Welsh Ministers and the Counsel General, on
appointment, to take the official oath under the Promissory Oaths Act 1868. It also
requires all members of the Welsh Assembly Government to take the oath of allegiance
unless they have already taken it as a member of the Assembly. No payment of salary
or allowances may be made until the oath(s) is (are) taken. This section further provides
for the oath(s) to be taken before one of the Presiding Judges of the Wales and Chester
Circuit

Section 56: Introduction

250.

This section provides that the Welsh Ministers (and the First Minister and the Counsel
Genera where distinct functions are conferred or imposed specifically on them) are to
have those functions which are conferred or imposed on them by or under the Act itself
or by any other enactment or prerogative instrument.

Section 57: Exercise of functions

251.

This section provides that functions may be conferred or imposed on the Welsh
Ministers by specifying that they are functions of the Welsh Ministers. When thisis
done, those functions will be exercisable by any of the Welsh Ministers (including the
First Minister). Similarly, any act or omission by or in relation to the First Minister or
the other Welsh Ministersis to be treated as an act or omission in relation to each of
them, unless the act or omission relates to a function which isthat of the First Minister
alone. This rule also applies where a function is conferred or imposed on the Counsel
General and that function is exercisable concurrently with the First Minister or the
Welsh Ministers, so that an act or omission in relation to that function is to be treated
as an act or omission of each of them.
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Functions of the First Minister, the Welsh Ministers and the Counsel Genera areto be
exercisable on behalf of the Crown.

Section 58: Transfer of Ministerial functions

253.

254.

255.

256.

This section provides a mechanism for transferring to the Welsh Ministers (or
specifically to the First Minister or to the Counsel General) functions in relation to
Wales which are exercisable by aMinister of the Crown. The transfer isto be by Order
in Council which will require approval by both Houses of Parliament and by the Welsh
Ministers. (Any subsequent Order in Council varying or revoking such an Order would
also require such approval).

TheOrder in Council transferring afunctionto the Welsh Ministers, tothe First Minister
or to the Counsel General may provide for the function to be exercised concurrently
with any other of them.

An Order in Council under this section may, instead of transferring functions to
the Welsh Ministers (etc.) provide for them to be exercisable, in relation to Wales,
concurrently by the Welsh Ministers and by a Minister of the Crown. Where afunction
continuesto be exercisable solely by aMinister of the Crown, an Order in Council may
impose a requirement that the Minister in question, when proposing to exercise that
function in relation to Wales, must first obtain the agreement of the Welsh Ministers
or, aternatively, must first consult them.

A number of detailed provisions about the scope and operation of transfers of functions
under this section are contained in Schedule 3.

Section 59: I mplementation of Community law

257.

258.

This section enables the Welsh Ministers to be designated under section 2(2) of the
European Communities Act 1972, thereby empowering them to make provision within
the scope of the particular designation, to implement Community obligations or to
enable United Kingdom rights under the European Treaties to be enjoyed and for
associated purposes. Unless such provision is made by a Minister of the Crown, or
relates to an English border area or to a cross-border body (and does not relate solely
to functions or activities of that body in relation to Wales), the statutory instrument in
which the provision is contained is not required to be laid before Parliament and to be
subject to annulment in pursuance of a resolution of either House, but it will instead
have to be laid before the Assembly and will be subject to annulment in pursuance of
aresolution of the Assembly.

The section also confers on the Welsh Ministers the power, with the consent of the
Treasury, to make regulations prescribing, or providing for the determination of fees
and charges in respect of services provided by them in pursuance of a Community
obligation. Unless they are made together with a Minister of the Crown, relate to an
English border areaor relateto across-border body (and do not relate solely to functions
or activities of that body in relation to Wales) no Parliamentary procedures areto apply
to such regulations but they will have to be laid before the Assembly instead and will
be subject to annulment in pursuance of aresolution of the Assembly.

Section 60: Promotion etc. of well-being

259.

This section provides the Welsh Ministers with a power to do anything which
they consider is appropriate to achieve the promotion of the economic, socia or
environmental well-being of Wales. The power may be exercised for the benefit of the
whole or any part of Wales or of all or any persons resident or present in Wales. If the
Welsh Ministers consider that it would promote the economic, socia or environmental
well-being of Wales it may aso be exercised in relation to or for the benefit of areas
outside Wales or persons resident or present in any area outside Wales.
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Section 61: Support of culture etc.

260. This section empowers the Welsh Ministers to do anything which they consider
appropriate to support archaeological remains, ancient monuments, buildings and
places of historical or architectural interest, historic wrecks, and museums, galleries,
and libraries in Wales; to support arts and crafts, archives and historical records, other
cultural activities and projects, and sport and recreational activities relating to Wales;
and to support the Welsh language.

Section 62: Representations about any matter affecting Wales

261.  This section enables the Welsh Ministers, the First Minister and the Counsel General
to make appropriate representations about any matter affecting Wales.

Section 63: Consultation about cross-border bodies

262. This section requires any Minister of the Crown who exercises certain functions in
relation to relevant cross-border bodies (i.e. bodies which exercise functions, or carry
on activities, of a public nature both in relation to Wales and elsewhere) to consult
the Welsh Ministers before doing so. The functionsin question are the appointment or
removal of the body or the members or office-holders of the body (unless they are not
concerned in functions in or with respect to Wales) and other functions which might
affect Wales in relation to any matters as respects which the Welsh Ministers may
exercise functions. The requirement does not apply if it is not reasonably practicableto
comply with it (for example because of the urgency of the matter) but in such a case
the Minister of the Crown in question is required to inform the Welsh Ministers of the
action as soon as reasonably practicable and to give reasonsfor it. A failure to comply
with the requirement before taking an action does not affect the validity of that action.

Section 64: Pollsfor ascertaining views of the public

263.  Thissection gives the Welsh Ministers the power to hold a poll in the whole, or in any
part of Wales, for the purpose of ascertaining the views of those polled as to whether or
how the Welsh Ministers should exercise any of their functions (other than the function
of making representations about matters affecting Wales). Orders making provision
about the conduct of such polls may be made by the Welsh Ministers and are subject
to annulment in pursuance of aresolution of the Assembly.

Section 65: Private bills

264.  Under this section the Welsh Ministers will have the power to promote (or to oppose)
any private bill in Parliament.

Section 66: Provision of information to Treasury

265. The Treasury isto have the power under this section to require the Welsh Ministersto
provide the Treasury with information which is in the possession or under the control
of the Welsh Ministers and which is required for the exercise of any of the functions
of the Treasury.

Section 67: Legal proceedings

266.  Under this section the Counsel General, asthe representative of the Welsh Ministersin
the courts, will be ableto institute, defend or appear in any legal proceedingsrelating to
matters with respect to which any functions of the Welsh Ministers, the First Minister
of the Counsel General are exercisable, provided the Counsel General considers it
appropriate to do so for the promotion or protection of the public interest.
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Section 68: Contracts

267.  This section allows the Secretary of State to make an order applying, subject to any
appropriate modifications, the Local Government (Contracts) Act 1997 to contracts
entered into by theWelsh Ministers, the First Minister or the Counsel General. A similar
provision was contained in section 39 of GOWA. The effect of such an order would
be to prevent it being argued in private law proceedings that a contract covered by the
order is ultra vires and therefore unenforceable. Thisisintended to protect contractors
and lenders dealing with the Welsh Assembly Government.

Section 69: Chargesfor documents

268.  Thissection provides that (subject to any other specific enactment relating to charging
for supplying copies of documents or for making documents available for inspection)
the Welsh Ministers may charge for supplying copies of any document or any part of a
document which they publish or make available for public inspection.

Section 70: Financial assistance

269. Thissection givesthe First Minister, the Welsh Ministers and the Counsel General the
power to give financia assistance (whether by grant, loan or guarantee) to any person
engaged in any activity which the Welsh Ministers consider will secure, or help to
secure, the attainment of any objective which they aim to achieve in the exercise of
their functions. Conditions may be attached to such assistance.

Section 71: Supplementary

270.  Thissection makesit clear that the Welsh Ministers, the First Minister and the Counsel
General may do anything which is calculated to facilitate or is conducive or incidental
to the exercise of any of their functions.

“Inclusive’ approach to exercise of functions

Section 72: Partnership Council

271.  TheWelsh Ministers are required by this section to establish a Partnership Council for
Wales whose members, to be appointed by the Welsh Ministers, are to comprise Welsh
Ministers (or Deputy Welsh Ministers) and members of local authorities (including
national park authorities, police authorities, fire and rescue authorities and other
authorities which may be added by order) in Wales. Before appointing local authority
members the Welsh Ministerswill be required to consult appropriate local government
associations. The function of the Council will be to advise the Welsh Ministers on
matters affecting their functions, to make representations on matters affecting, or of
concernto, thoseinvolvedinloca government in Walesand al so to give adviceto those
involved in local government in Wales.

Section 73: Local government scheme

272.  Under this section the Welsh Ministers are required to make, keep under review, and
from time to time remake or revise, alocal government scheme, setting out how they
propose, in the exercise of their functions, to sustain and promote local government in
Wales. When determining the content of the scheme the Welsh Ministers must have
regard to any advice or representations on the part of the Partnership Council. The
scheme, and any revisionsto it must be published and laid before the Assembly as must
an annual report by the Welsh Ministers setting out how the proposals in the scheme
were implemented during the preceding financial year.
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Section 74: Voluntary sector scheme

273.

274.

275.

276.

Under this section the Welsh Ministers are required to make, keep under review, and
from time to time remake or revise, a voluntary sector scheme, setting out how they
propose, in the exercise of their functions, to promote theinterests of relevant voluntary
organisations. The Ministers are under a duty to consult any voluntary organisations
they consider appropriate before they make, remake or revise a scheme.

Relevant voluntary organisations are organisations that are not local authorities or other
public bodies, whose activities are not carried on for profit and which, directly or
indirectly, benefit Wales or a part of Wales.

When determining the content of the scheme the Welsh Ministers must consider how
they intend to exercise their functions in relation to matters which concern or affect
voluntary organisations. The scheme must specify the Ministers proposals to assist
voluntary organisations, their proposals to monitor assistance provided and how they
will consult voluntary organisations about their functions.

The scheme, and any revisions to it, must be published and laid before the Assembly,
as must an annual report by the Welsh Ministers setting out how the proposals in the
scheme were implemented during the preceding financial year.

Section 75: Business scheme

277.

278.

279.

Under this section, the Welsh Ministers must make a busi ness scheme setting out how
they propose to take account of the interests of businessin exercising their functions.
The scheme must specify how the Welsh Ministers propose to carry out consultation
about the exercise of their functions in relation to matters affecting the interests of
business, and how they propose to consider the impact of the exercise of their functions
on the interests of business.

The Welsh Ministers are obliged to keep the business scheme under review and may
remake or revise it. Before making, remaking or revising the scheme, the Welsh
Ministers are obliged to consult such organisations representing business (including
trade unions) and such other organisations, as they consider appropriate. They are
obliged to publish the scheme once made or remade, aswell asrevisionsto the scheme,
and must lay the same before the Assembly.

The Welsh Ministers must publish reports of how the proposals set out in the business
scheme have been implemented. The first report must be published within the two year
period beginning with the day on which the first business scheme is made. Subsequent
reports must be published at intervals of no more than two years. These reports must
be laid before the Assembly.

Section 76: Regulatory impact assessments

280.

281.

282.

Under this section the Welsh Ministers are required to make, keep under review, and
from time to time to remake or revise, a code of practice (“the regulatory impact
assessment code”), setting out their policy on the carrying out of regulatory impact
assessments in relation to Welsh subordinate legislation and on the carrying out of
consultation in connection with regulatory impact assessments. The Ministersare under
aduty to consult such persons as they consider appropriate before they make, remake
or revise a code.

Regulatory impact assessments are assessments as to the likely costs and benefits of
complying with the Welsh subordinate legislation in question.

The regulatory impact assessment code, and any revisions to it, must be published and
laid before the Assembly.
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Section 77: Equality of opportunity

283.

284.

Under this section the Welsh Ministers are required to make arrangements with aview
to securing that their functions are exercised with due regard to the principle that there
should be equality of opportunity for al people.

The Welsh Ministers are also required, after each financial year, to publish and lay
before the Assembly a report containing a statement of the arrangements made under
subsection (1) which had effect during that financial year and an assessment of how
effective they were in promoting equality of opportunity.

Section 78: The Welsh Language

285.

286.

287.

Under this section the Welsh Ministers are required to adopt a Wel sh language strategy
which sets out their proposals for promoting and facilitating the use of the Welsh
Language. The Welsh Ministers are also required to adopt a Welsh language scheme.
The scheme must specify the measures they are proposing to take, for the purpose
of giving effect (as far is appropriate and reasonably practicable) to the principle that
English and Welsh should be treated on a basis of equality in the conduct of public
business in Wales. The scheme applies in relation to the use of Welsh in connection
with the provision of servicesto the public by the Welsh Ministers or by those acting as
servants or agents of the Crown, or by those who are public bodies within the meaning
of Part 2 of the Welsh Language Act 1993.

The Welsh Ministers must keep both the strategy and scheme under review, and may
reviseor replacethemwith new versionsasthey deem appropriate. The Welsh Ministers
must consult such persons as they think appropriate before they adopt or revise a
strategy or scheme. They are also required to publish the scheme and strategy when they
are first adopted, and any new versions or revisions which are subsequently adopted,
and to lay that which is published before the Assembly.

At the end of each financia year the Welsh Ministers must publish a report of how
the proposals in the strategy and scheme were implemented in that financia year. The
report must al so set out how effective theimplementation of the proposalsin the strategy
has been in promoting and facilitating the use of Welsh. A copy of the report must be
laid before the Assembly.

Section 79: Sustainable development

288.

289.

290.

Under this section the Welsh Ministers are required to make, keep under review, and
from time to time remake or revise, a sustainable devel opment scheme, setting out how
they propose, in the exercise of their functions, to promote sustainable development.
The Ministers are under a duty to consult such persons as they consider appropriate
before they make, remake or revise a scheme.

The scheme, and any revisions to it, must be published and laid before the Assembly,
as must an annual report by the Welsh Ministers, setting out how the proposalsin the
scheme were implemented during the preceding financial year.

The Welsh Ministers are also required, in the year after an ordinary general election
is held, or was due to be held under section 3, to publish and lay before the Assembly
a report containing an assessment of how effective the proposals contained in their
scheme have been in promoting sustainable devel opment.

Section 80 : Community law

2901

This section makes it clear that a European Community obligation of the United
Kingdom isalso an obligation of the Welsh Ministers, the First Minister or the Counsel
General if (and so far as) the obligation could be implemented or complied with by the
exercise by the Welsh Ministers etc. of their functions.
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Where, however, the obligation in question is to achieve aresult defined by reference
to a quantity and that quantity relates to the whol e of the United Kingdom or some part
of the United Kingdom which includes a part, or the whole, of Wales this rule does
not apply unless a Minister has, after consultation with the Welsh Ministers, made an
order under this section apportioning the obligation so as to define what contribution
the Welsh Ministers must make to the achievement of that result.

This section also providesthat the Welsh Ministers, First Minister and Counsel General
have no power to make subordinate |egid ation, or to do any other act, if the subordinate
legislation or act is incompatible with Community law or with an obligation imposed
by an order of aMinister of the Crown made under this section.

Section 81: Human Rights

294.

295.

296.

297.

This section provides that the Welsh Ministers, First Minister and Counsel General
have no power to make subordinate legidlation, or to do any other act, if the subordinate
legislation or act isincompatible with the European Convention of Human Rights.

The section also provides that the only persons (apart from the Attorney General, the
Counsel General, the Advocate General for Scotland, Advocate General for Northern
Ireland or the Attorney General for Northern Ireland) who can bring proceedings on the
ground that an act of the Welsh Ministers etc. isincompatible with Convention rights or
rely on Convention rightsin proceedings are personswho are “ victims’ for the purposes
of Article 34 of the Convention. (Article 34 of the convention requires applications
to the European Court of Human Rights to be from “any person, non-governmental
organisation or groups of individuals claiming to be a victim of a violation of a
Convention right”).

The section aso makes clear that an act of the Welsh Ministers etc. is not outside
their powers by reason of being incompatible with Convention rights if that act is not
unlawful under section 6 of the Human Rights Act 1998, i.e. if the act in question was
inevitable as aresult complying with an Act of Parliament.

Further, the section restricts the damageswhich acourt or tribunal may award in respect
of an act incompatible with Convention rights to the damages which could be awarded
if the act was found to be unlawful under section 6 of the Human Rights Act.

Section 82: International obligations etc.

298.

290.

300.

301.

This section relates to international obligations of the United Kingdom which impinge
on functions of the Welsh Ministers (and of the First Minister or Counsel General).

It firstly gives the Secretary of State a power to intervene in order to restrain and
if necessary reverse action by the Welsh Ministers etc. which the Secretary of State
considers to be incompatible with such an obligation. The Welsh Ministers etc. can be
directed by order not to take a proposed action (including the making of subordinate
legislation) and any subordinate legisation which has been made by the Welsh
Ministers etc. (or which was made under powers since transferred to the Welsh
Ministers etc. so that they now have the power to revoke it) may be revoked by order
made by the Secretary of State, which may have retrospective effect.

The Secretary of State may also by order direct the Welsh Ministers etc. to take action
whichiswithintheir powersif thisisnecessary in order to give effect to an international
obligation.

If an international obligation requires aresult to be achieved by reference to a quantity
and that quantity relates to the United Kingdom as a whole, or to a part of the United
Kingdom which includes Wales, the Secretary of State may make an order apportioning
the obligation so as to define what contribution the Welsh Ministers must make to the
achievement of that result.

41


http://www.legislation.gov.uk/id/ukpga/2006/32/section/81
http://www.legislation.gov.uk/id/ukpga/2006/32/section/82

302.

303.

These notes refer to the Government of Wales Act 2006
(c.32) which received Royal Assent on 25 July 2006

Orders under this section, with the exception of orders under subsection (1) directing
that a proposed action should not be taken may only be made after the Secretary of
State has consulted the Welsh Ministers, and the orders must state the reason why they
are being made.

Orders directing the Welsh Ministers etc. not to act in a way which they propose and
those apportioning international obligations are subject to annulment in pursuance of a
resolution of either House of Parliament. Those requiring the Welsh Ministers to take
action and those revoking subordinate | egislation require affirmative resol utions of each
House of Parliament before they can be made.

Section 83: Agency arrangements and provision of services

304.

This section empowers the Welsh Ministers (and the First Minister and Counsel
General) and any Minister of the Crown, government department, public authority or
holder of a public office in England and Wales, to enter into an arrangement under
which each (including their respective staffs) exercisesfunctions of the other. Functions
to which such arrangements may relate may not, however, include functions of making,
confirming or approving subordinate legislation contained in a statutory instrument.
The fact that a party to such an arrangement has made arrangements under it for the
other party to exercise afunction on its behalf does not relieve the former of its legal
responsibility in relation to the exercise of that function.

Section 84: Different exercise of functions by Welsh Ministers etc.

305.

Where an enactment (usually an Act of Parliament) confers a power in relation to
England and to Wales (or in relation to England and Wales and also to some other
territory, such as Scotland) and the power is exercisable in relation to Wales by the
Welsh Ministers (or the First Minister or Counsel General) but in relation to England
by a Minister of the Crown, this section makes it clear that the fact that the power is
exercisable under the same provision does not require it to be exercised in the same
way in relation to both countries or indeed require it to be exercised at all by the Welsh
Ministersetc. inrelationto Wales. In other words the Welsh Ministersetc. may exercise
their discretion as to how to exercise such functions differently from the way in which
the relevant Minister of the Crown exercises the same discretion in relation to England.
However, the provision made by this section is subject to any different provision which
might be made by the enactment etc which gave the power to the Welsh Ministers, First
Minister or Counsel General.

Section 85: Construction of referencesto Ministers and Departments

306.

This section requires references in Acts of Parliament and other enactments or other
documents to a “Minister of the Crown” or to a “government department” to be
construed, where necessary (i.e. where relevant functions have been transferred to
the Welsh Ministers, the First Minister or Counsel General) as references to the
Welsh Ministers etc.. Similarly, references in such Acts or other enactments or other
documentsto property vested in or held for the purposes of a*“government department”
are to be construed as including references to property vested in or held by the Welsh
Ministers etc..

Section 86: Laying of reports and statements

307.

Some Acts of Parliament impose requirements on Ministers of the Crown (and others)
to lay reports or statements befare Parliament. This section makes provision for those
cases where the report or statement to be laid relates to matters in respect of which
functions are exercisable by the Welsh Ministers, the First Minister, the Counsel
Genera or the Assembly Commission, but the function of making or receiving the
report or statement is not one which the Welsh Ministers, the First Minister etc have by
virtue of thisAct. If no functionsin relation to the mattersto which the report relates are
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exercisable any longer by Ministers of the Crown, the requirement to lay the document
before Parliament is to be construed as a requirement to lay it before the Assembly
instead. If a Minister of the Crown still has functions in relation to those matters, the
document must be laid both before Parliament and before the Assembly.

Property, rights and liabilities

Section 87: Property, rights and liabilities of Welsh Ministers etc.

308. This section deals with the holding of property, rights and liabilities of the Welsh
Assembly Government. These may belong to the Welsh Ministers, the First Minister
or to the Counsel General by those names and in each case this has the effect that
they belong to the Welsh Ministers, First Minister of Counsel General for the time
being. References in registers or other documents to property belonging to “the Welsh
Ministers’ etc. are to be read accordingly.

Section 88: Transfer of Ministerial property rights and liabilities

309. This section introduces Schedule 4, which deals with transfers of property rights and
liabilities of Ministers of the Crown to the Welsh Ministers.

Supplementary

Section 89: Rights and liabilities of the Crown in different capacities

310. The Crown was originally regarded as indivisible. The effect of devolution to Wales,
Scotland and Northern Ireland is however that the devolved administrations are, within
the scopes of their respective powers, autonomous even though they exercise their
functions on behalf of the Crown. In practice, therefore, each, together with the United
Kingdom government, is a distinct entity and this section makes it clear that as far as
legal rights and liabilities are concerned, each (“the Crown in right of Her Majesty’s
Government in the United Kingdom”, “the Crown in right of the Welsh Assembly
Government” and so on) is to be treated as having separate legal personality. Property
may be transferred between them, contracts between them may be entered into and they
may be separate partiesto legal proceedings.

Section 90: Documents

311.  This section makes provision in relation to the execution and authentication of legal
documents by or on behalf of the First Minister, the Welsh Ministers or the Counsel
General.

Section 91: Validity of acts

312.  This section ensures that the validity of the acts of a person as First Minister are not
affected by any defect in that person’s nomination by the Assembly and that, similarly,
thevalidity of any act of aperson as Counsel General isnot affected by any defect inthe
Assembly’ s agreement to that person’ s appointment to that office. Similar protectionis
givenin relation to the Presiding Officer and Deputy Presiding Officer (section 25(14),
members of the Assembly Commission (Schedule 2 paragraph 10(b)), and the Auditor
Genera for Wales (Schedule 8 paragraph 1(4)).

Section 92: Official secrets

313.  Thissection providesthat the First Minister (and any person designated to exercise the
functions of the First Minister), the Welsh Ministers, the Counsel General (and any
person designated to exercise the functions of the Counsel General) and Deputy Welsh
Ministers are Crown servants for the purposes of the Official Secrets Act 1989.
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Part 3: Assembly M easures

Overview of Part 3

314.

315.

316.

317.

Part 3 of and Schedule 5 to the Act introduce the new mechanism for enhancing
the Assembly’s legislative powers which was proposed in paragraphs 3.14 to 3.21
of “Better Governance for Wales’. It should be noted that, with minor exceptions
mentioned below, the Act does not itself confer additional legidative powers on the
Assembly; rather, it provides a mechanism whereby such powers can be conferred on
acase by case basis as appropriate, with Parliamentary consent.

The White Paper envisaged that enhanced |legislative competence would be conferred
on the Assembly by way of Orders in Council. Section 95 makes provision for
such Orders in Council. Such an Order in Council confers competence by modifying
Schedule 5. Within that competence asit appearsfrom timeto timein that Schedule, the
Assembly can pass laws known as Assembly Measures in relation to “matters’ set out
in that Schedule (as amended by such Ordersin Council). Such “ matters’ must relateto
one or more of the fields which are also set out in Part 1 of Schedule 5 to the Act. The
Order in Council*® will be able to amend the list of fieldsin relation to which “matters’
can be specified, but it will not be possible for these Orders in Council to add a field,
and so potentially give the Assembly |egidlative competence, if no function in thefield
is exercisable by the Welsh Ministers, the First Minister or the Counsel General.

The effect of an individual Order in Council will be to insert, under the relevant field
heading in Part 1 of Schedule 5, a description of the “matter” in relation to which the
Assembly is to be given enhanced legislative competence, together with any specific
exceptions necessary accurately to defineits scope. Part 2 of Schedule5listsrestrictions
which a provision in an Assembly Measure must not breach if it is to be within
legislative competence. There are exceptions from those restrictions, which are set out
in Part 3 of Scheduleb. In Part 1 of Schedule5, under the heading “Field 13: the National
Assembly for Wales’, several entries are listed on the face of the Act as “matters’ in
relation to which the Assembly may pass Measures. These are the only examples of the
Actitself conferring additional |egislative powers on the Assembly; and the form of the
entries may be taken as a guide to the way in which further “matters’” will be added to
Schedule 5 by future Ordersin Council conferring enhanced legidative competence.

The Act provides for the Assembly and both Houses of Parliament to approve draft
Ordersin Council before they are recommended to be made by Her Mgjesty in Council.
In circumstances where the Welsh Assembly Government has initiated the proposal,
the main procedural stages will normally include:

a) preparation of a proposed draft Order in Council following discussion between
the Welsh Assembly Government, relevant Whitehall Departments, and the
Wales Office. This will focus on ensuring there is clarity about the vires /
scope of the Order in Council and confidence that it will give the necessary
legidlative competence to enable the Assembly Government’s policy objectiveto
be achieved;

b) pre-legidative (non-statutory) scrutiny of a proposed draft Order in Council
by the Assembly and Parliament. The precise nature of pre-legidative scrutiny
undertaken by the National Assembly and Parliament will be a matter for those
two institutions to determine. The processes are not prescribed in the Act
although, in this context, paragraph 3.21 of the White Paper “Better Governance
for Wales’ said “The consideration (i.e,, consideration by Parliamentary
Committees or perhaps a joint Committee of both Houses) could be informed by
understanding the use the Assembly might propose to make of these powersin
the immediate future. However, as the power would be a general and continuing

13 AnOrder in Council, of whatever nature, under Part 3 of the Act can only be made if adraft of the Order in Council has first

been approved by the Assembly and both Houses of Parliament.
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one for that particular policy area, this would serve only as an example of what
could be done; the issue for the Committees and for each House would be the
appropriatenessin general of delegating legidlative authority to the Assembly on
the particular policy area specified in the draft Order in Council”. This stage will
enable modifications to be made to the proposed draft, if required, in the light of
comments made;

c) theformal (statutory) processes for the Assembly and both Houses of Parliament
to give their approval to the fina draft Order in Council, modified as appropriate
following the pre-legidative scrutiny processes. At this stage the draft Order in
Council will not be able to be amended as both the Assembly and Parliament will
need to approve identical text.

When a draft Order in Council has been approved by the Assembly, the First Minister
will be required, as soon as reasonably practicable, to give notice in writing of that fact
to the Secretary of State, who must, by the end of 60 days (not counting days when
Parliament is dissolved or prorogued or adjourned for more than four days) either have
laid the draft Order in Council before both Houses of Parliament or have given the First
Minister written reasons for not being prepared to do so.

Once an Order in Council conferring enhanced legislative powers in relation to a
“matter” has been made, the competence conferred will be of a continuing character;
that is to say, athough a request for such powers may have been stimulated by a
particular project of reform, use by the Assembly of the competence conferred to
address that project will not preclude further Assembly Measures relating to that
matter, again in the future, perhaps with some different policy objective in view. The
Assembly’ s legidative competence under Part 3 of the Act will be the sum total of the
matters listed in Part 1 of Schedule 5 read with the restrictions and exceptions to those
restrictions specified in Parts 2 and 3 of that Schedule respectively.

Assembly legislation made under the legidative competence of the Assembly will be
known as Measures of the National Assembly for Wales. Section 94 specifies the tests
that proposed Assembly Measures must satisfy if they are to be within the legislative
competence of the Assembly. In particular, Measures must relate to one or more of the
matters specified in Part 1 of Schedule 5 and comply with the restrictions set out in Part
2 of Schedule 5. The question whether a particular provision of a Measure relatesto a
matter specified in Part 1 of Schedule5 “isto be determined by referenceto its purpose,
having regard (among other things) toitseffect in all the circumstances’ (section 94(7)).
Within the legidative competence conferred, an Assembly Measure may make any
provision that could be made by Act of Parliament (section 94(1)).

Measures may only make provision in relation to Wales or in relation to functions
relating to Wales (section 94(4)(b)). However, an Assembly Measure may make
provision which applies in relation to England (but not beyond) for the enforcement
of Assembly Measures or which it is appropriate to make for making a provision of a
Measure effective (section 94(5)(a)). Incidental and consequential amendments of the
law applying in relation to England, for example to ensure that the statute book reflects
accurately the effect of changes to the law made by a Measure, will also be possible
(section 94(5)(b)). The Secretary of State’'s power of intervention under section 101
will ensure that the Assembly does not use its powers in away which the Secretary of
State has reasonable grounds to believe would have an adverse effect on operation of
the law applying in England.

Sections 97 and 98 make provision about Assembly proceedingson proposed M easures.
Subject to exceptions for special categories of Measure (see section 98(3)), standing
orders must include provision for general debate and a vote on the principles of a
proposed Measure; for detailed scrutiny of its provisions; and for a final endorsement
of the draft (as reconsidered and amended by the Assembly, if that is the case).
Once Assembly consideration of the proposed Measure is complete, the Clerk of the
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Assembly submits the proposed Measure to Her Mgjesty in Council for approval, and
the Measure is enacted on receiving such approval.

A period of four weeks following completion of the Assembly’s deliberations on
the proposed Measure must elapse before it can be submitted to Her Mgesty for
approval, during which time the Counsel General or the Attorney General may refer
to the Supreme Court any question as to whether the proposed Measure is within the
Assembly’ slegislative competence ; or the Secretary of State may prevent it from being
submitted to Her Majesty if the Secretary of State has reasonable grounds to believe
that its provisions are incompatible with international obligations or the interests of
defence or national security, would have an adverse effect on the operation of the law
as it appliesin England or matters which are not specified in Part 1 of Schedule 5, or
might have a serious adverse impact on water resources or water supply in England, or
the quality of water in England. However, the Clerk may submit a proposed Assembly
Measure for approval by Her Majesty before the end of the four weeks following its
passing, provided that the Clerk has received notifications from the Attorney Genera
and the Counsel General that they are not going to make a reference to the Supreme
Court, and from the Secretary of State that the Secretary of State is not going to make
an order under section 101

Section 98(6) requires the standing orders to provide for Assembly reconsideration of
the proposed Measure provisionsif the Secretary of State intervenes under section 101,
or if the Supreme Court has ruled that the proposed Measure is ultra vires or if the
proposed Measure has been the subject of a reference by the Supreme Court to the
European Court of Justice which has been withdrawn as a result of a request by the
Assembly to be allowed to reconsider the proposed Measure.

DETAILED COMMENTARY ON SECTIONSIN PART 3

Section 93: Assembly Measures

325.

326.

327.

328.

This section confers on the Assembly the power to pass atype of subordinatelegislation
inrelation to Wales called “ Measures of the National Assembly for Wales” in English,
or “Mesurau Cynulliad Cenedlaethol Cymru” in Welsh. They are referred to in this
Act as Assembly Measures. The ultimate right of Parliament to legislate in relation
to Wales, even in principle on a matter over which legisative competence has been
conferred on the Assembly, is preserved.

Assembly Measures will, subject to the limitations set out in this section and in
Schedule 5 as to what provisions they may contain, have the same effect as an Act of
Parliament. In other words they may modify the effect of legislation made or enacted
before or after this Act is enacted, or make entirely new provision.

An Assembly Measure will be enacted (i.e., will become law) when:
(a) it has been passed by the Assembly, or

(b) alternatively, when it has been “approved” by the Assembly, in the case of a
Measure which has been reconsidered in accordance with provision made under
section 98(6),

and it has been approved by Her Majesty in Council (i.e. Her Mgjesty attending a
meeting of the Privy Council).

If an Assembly Measure is enacted, but it then appears that there was some invalidity
or procedural irregularity in the Assembly proceedings which led up to its enactment
(for example, arule in the Assembly’s standing orders was not complied with), the
effect of section 93(3) is that the invalidity or irregularity will not render the Measure
invalid and it will still be law. However, this subsection will not save a purported
Assembly Measure which has not been passed at all by the Assembly because, in those
circumstances, section 93(2) would not have been complied with.
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Assembly Measures are to be judicialy noticed. This means that, if an Assembly
Measureisrelevant in any Court proceedings, the court will apply its provisionswithout
them having to be proved in court by evidence.

Section 94: Legidative competence

330.

331.

332.

333.

334.

335.

336.

337.

338.

The purpose of this section and Schedule 5 is to set out the extent of the Assembly’s
power to pass Measures (the Assembly’s “legislative competence”). Its legidative
competence may be altered by Order in Council under section 95, amending Schedule5.

Provided it complieswith the limits set by this section and by Schedule 5, an Assembly
M easure can have the same effect asan Act of the UK Parliament. In other wordsit can,
for example, modify existing Acts of Parliament or other enactments and it can make
new provision not covered by existing statutes.

Subsection (2) makesit clear that if an Assembly Measure contains a provision which
is outside the Assembly’ s legid ative competence (that is, it goes beyond the limits set
by this section and by Schedule 5, as amended from time to time), that provision has
no legal effect. However, the whole Measure is not rendered invalid, provided that the
provision which is outside legidative competence can be severed from the Measure.

Subsections (3) to (6) set out the ruleswith which aprovisionin aMeasure must comply
in order to be within the Assembly’s legislative competence. It will only be within
competence if it satisfies the criteriain either 94(4) or 94(5), and it also complies with
94(6).

In order to satisfy the criteriain section 94(4):

a) the provision in question must relate to one of the “matters’ specified in Part 1
of Schedule 5; and

b) the provision in question must apply only in relation to Wales, and it must not
confer, impose, change or remove (or give anyone else the power to confer,
impose, change or remove) functions exercisable other than in relation to Wales.

Part 1 of Schedule 5 containsalist of fields, but only one of them (* National Assembly
for Wales”) has any matters specified in relation to it, and those relate to the internal
arrangements of the Assembly. Ordersin Council under section 95 will have the effect
of adding matters under different field headings, thereby enabling the criteria referred
to in (a) above to be satisfied over wider policy areas.

In order to satisfy the criteriain section 94(5):

a) the provision in question must be one which enables a provision of an Assembly
Measure (i.e. onewhichitself satisfiesthe criteriain subsection (4)) to be enforced
or which is otherwise appropriate for making such a provision effective; or

b) the provision in question must be one which isincidental to or consequential on
such aprovision.

Soif aprovision satisfiesthe criteriain subsection (5) it isnot subject to thelimitationin
subsection (4) that aprovisioninaMeasure may only relateto Wales. This, for example,
will enable the Assembly to include in M easures necessary consequential amendments
to Acts of Parliament to make it clear where they no longer apply in relation to Wales
or to include provisions enabling the courts of England and Walesto enforce Assembly
Measures effectively.

In order to comply with section 94(6):

a) the provision in question must comply with restrictions on the Assembly’s
legislative competence which are set out in Part 2 of Schedule 5 to the Act. There
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are exceptions from these restrictions, which are set out in Part 3 of Schedule 5;
and

b) theprovision in question may not “extend” to any jurisdiction other than England
and Wales. (England and Wales is a single lega jurisdiction and Assembly
Measures will form part of the law of that jurisdiction. Although they will only,
with limited exceptions, apply to Wales, they will be able to be enforced by the
courts of England and Wales generally. They will not, however, be able to make
provision forming part of thelaw of other legal jurisdictionssuch as Scotland); and

¢) theprovision in question must not be incompatible with the European Convention
on Human Rights or European Community law.

Subsection (7) lays down the test to be used to decide whether a particular provision
in an Assembly Measure relates to a matter or matters listed in Part 1 of Schedule 5,
and therefore whether it meets the criteriain 94(4)(a). The correct approach will be to
consider the purpose of the provision having regard to itseffect in all the circumstances.

Section 95: Legidlative Competence : supplementary

340.

341.

342.

343.

345.

This section provides a mechanism by which amendments may be made to Schedule 5
to the Act , so as to enhance, restrict or otherwise change the Assembly’s legislative
competence to pass Assembly Measures. Amendments are made by Order in Council,
which can:

a) add to, remove or change the fields set out in Part 1 of Schedule 5;

b) list amatter or afurther matter under afield, or remove or change amatter already
listed;

¢) amend Parts 2 or 3 of Schedule 5, which set out general restrictions on the passing
of Assembly Measures, and exceptions to those restrictions respectively.

A field cannot be added to Schedule 5 if it is one in which no functions are exercisable
by the Welsh Ministers, the First Minister or the Counsel General.

An Order in Council amending Schedule 5 can also make changes to any enactment,
including Acts of the Scottish Parliament and instruments made under those Acts,
prerogative instruments, and other instruments or documents, where those changes are
appropriate in connection with the amendment to Schedule 5.

Ordersin Council under this section can make provisions which apply retrospectively
(i.e., to things which have aready been done). So, for example, this power could be
used to clarify the extent of a matter in Part 1 of Schedule 5, where there has been a
legal challenge to the validity of an Assembly Measure made in relation to that matter,
and thereis aneed for legal certainty about the extent of the matter.

An Order in Council under this section may only be made if the draft of it has been
approved by the Assembly, the House of Commons and the House of Lords. Thus
Parliament retains control over the fields and mattersin relation to which the Assembly
has power to pass Measures.

Once a draft Order in Council has been approved by the Assembly, the First Minister
must, as soon as reasonably practicable, send the Secretary of State written notice of
that fact and a copy of the draft approved by the Assembly. The Secretary of State must
then decide whether to lay the draft Order in Council before Parliament with a view
to obtaining approval of the two Houses. The Secretary of State is not obliged to lay
the draft before Parliament but if the Secretary of State does not do so before the end
of 60 days (not counting days when Parliament is dissolved or prorogued or adjourned
for more than four days) written notice of the reasons for refusing to do so must be
given to the First Minister, who must then lay it before the Assembly. The Assembly
must publish it.
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Under subsection (10), if a change is made to Schedule 5, and thus to the Assembly’s
legislative competence to pass M easures, the changeisto have no effect upon Assembly
M easures which have already been passed (or approved, in the case of Measures which
have been reconsidered and amended) by the Assembly. So even if the powers of the
Assembly were narrowed so as to remove the power to pass a particular Measure it
would remain law. This is subject to the power to make retrospective provision in the
Order in Council.

Section 96: Scrutiny of proposed Ordersin Council

347.  Under this section the Counsel General or the Attorney General may refer a proposed
Order in Council to the Supreme Court for adecision as to whether the matter which it
proposesto add to Part 1 of Schedule 5 relatesto afield listed in that Part.

Procedure

Section 97: Introduction of proposed Assembly Measures

348.

349.

350.

351.

This section imposes certain requirements in relation to the introduction into the
Assembly of proposed Assembly Measures.

A proposed Assembly Measure may, subject to provisions of standing orders, be
introduced by the First Minister, any of the Welsh Ministers, any Deputy Welsh
Minister, the Counsel General or any Assembly Member. Standing orders might restrict
the ability of some of these persons to introduce a proposed M easure.

The person in charge of aproposed Assembly Measure must, on or before the proposed
Measure's introduction, make a statement expressing their view that the provisionsin
the proposed Measure are within the Assembly’ s legislative competence.

The Presiding Officer of the Assembly must on or before introduction of a proposed
Measure, decide whether or not it is within the Assembly’ s legidlative competence and
state that decision.

Section 98: Proceedings on proposed Assembly Measures

352.

353.
354.

355.

356.

357.

This section requires the Assembly’s standing orders to contain certain provisionsin
relation to the consideration and passing (or approval, in the case of Measures which
are reconsidered and amended) of proposed Measures by the Assembly.

Standing orders must ensure that, generally, Measures must pass through three stages.

There must firstly be an opportunity for a general debate about the proposed Measure
by the Assembly, and for Assembly Members to vote on its general principles. This
stage mirrors the Second Reading stage of Billsin the UK Parliament.

There must then be astage involving consideration of, and an opportunity for Assembly
members to vote on, the details of the proposed Measure, corresponding to the
committee stage of a Bill at Westminster.

Finally there must be astage at which members can vote on whether to passthe proposed
Measure in its final form. This is equivalent to the Third Reading of a Parliamentary
Bill.

Standing orders may allow a different procedure in the case of proposed Measures
which fall within certain categories, namely those which restate the law, those which
repeal or revoke spent enactments and “private” proposed Assembly Measures. In
the case of the first two, standing orders may permit a streamlined procedure whilst
in the case of “private” proposed Measures procedures they are likely to include an
opportunity for individuals affected to make representations to the Assembly, asin the
case of private Parliamentary Bills.
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Standing orders must include provision for securing that, except in specified
circumstances (which are left to standing orders to define) a proposed Assembly
Measure can only be passed if the text of the proposed Measure is in both English and
Welsh.

Standing orders must provide for a proposed Measure which has been passed by the
Assembly to be reconsidered in certain circumstances. These are:

a) where the Supreme Court has decided that the proposed Measure is outside
the Assembly’s legislative competence, following the Counsel General or the
Attorney General referring that issue to the Supreme Court under section 99;

b) where the Counsel General or the Attorney General has referred the issue of
whether the proposed Measure is within the Assembly’s legislative competence
to the Supreme Court under section 99, the Supreme Court has then referred an
issue arising out of it to the European Court of Justice for a preliminary ruling,
but the reference to the Supreme Court has been withdrawn following a decision
by the Assembly that it wishes to reconsider the proposed Measure; or

c) wherethe Secretary of State has made an Order under section 101 prohibiting the
Clerk of the Assembly from submitting a proposed Measure for approval by Her
Majesty.

If aproposed Assembly Measure is, upon reconsideration, amended by the Assembly,
then there must be a further final stage at which the amended proposed Assembly
Measure can be approved or rejected by the Assembly.

Section 99: Scrutiny of Proposed Assembly Measures by Supreme Court

361.

362.

This section provides a mechanism through which either the Counsel General or the
Attorney-General can obtain a decision by the Supreme Court as to whether proposed
Assembly Measuresor particular provisions of proposed Assembly Measuresarewithin
the Assembly’s legidlative competence. This may only be done within the four week
period starting with the date the M easure was passed by the Assembly or, in the case of
a Measure which has been reconsidered and approved by the Assembly, starting with
the date the M easure was approved by the Assembly.

If the Counsel General or the Attorney General formally notifies the Clerk that he or
sheisnot going to make such areference then he or sheis afterwards barred from doing
so (unless the proposed Measure has subsequently been reconsidered and approved).

Section 100: ECJ references

363.

Where the Counsel Genera or the Attorney General has referred a proposed Assembly
Measure to the Supreme Court, and the Supreme Court has referred a question in
connection with the matter to the European Court of Justice for a preliminary ruling
then, provided neither of these references has been decided or otherwise disposed of,
the Assembly may opt to reconsider the proposed Measure under provision made under
section 98(6). If it does so the person who referred the proposed M easure to the Supreme
Court (i.e. Counsel General or the Attorney General, as the case may be), must request
the withdrawal of the reference. If, following reconsideration, the proposed Measure
wereto be approved, in an amended form, and the Counsel General or Attorney General
are not satisfied that the amendment has removed the cause for referring the proposed
Measure to the Supreme Court, a fresh reference may be made, within four weeks of
that approval.

Section 101: Power to intervenein certain cases

364.

This section enables the Secretary of State to intervene and, by order which would be
subject to annulment in pursuance of aresolution of either House of Parliament, prohibit
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the Clerk from submitting a proposed Measure for approval by Her Mg esty in Council
if the Secretary of State has reasonable grounds to believe that its provisions:

a) would have an adverse effect on matters which are not within the legidative
competence of the Assembly;

b) might have a serious adverse impact on water resources in England, water supply
in England or the quality of water in England;

¢) would have an adverse effect on the operation of the law asit appliesin England;
or

d) would beincompatiblewith any international obligation or theinterests of defence
or national security.

The first ground set out above on which the Secretary of State may make an order,
appears in the Act in the form “would have an adverse effect on any matter which is
not specified in Part 1 of Schedule 5. Matters which are not specified (i.e., as ones
in respect of which the Assembly has |egid ative competence) include those which are
excepted from a matter that is specified.

Such an order may be made within four weeks of the passing of the proposed Measure,
or of the approval of the proposed Measure following reconsideration under provision
made under section 98(6) or, if areference to the Supreme Court has been made under
section 99, within four weeks of the reference being decided or otherwise disposed of.
If the Secretary of State has formally notified the Clerk that no order is going to be
madein relation to the proposed Measure such an order isbarred in relation to it, unless
the proposed Measure is reconsidered and approved by the Assembly under provision
made under section 98(6) after that notification was given.

Section 102: Approval of proposed Assembly Measures

367.

368.

3609.

370.

Once a proposed Measure has been passed (or approved upon reconsideration) by the
Assembly, itisfor the Clerk to submit it for approval by Her Magjesty in Council

However, the Clerk may not do so:

a) if the Counsdl General or the Attorney Genera is still entitled to refer to the
Supreme Court under section 99 the issue of whether a provision in the proposed
Measure is within the Assembly’s legidative competence (i.e. if the four week
period for doing so has not expired and they are not both barred from making a
reference as aresult of having notified the Clerk that they do not intend to do so);

b) if the Counsel General or the Attorney General has made a reference to the
Supreme Court under section 99 which has not yet been decided or disposed of;

¢) if the Secretary of Stateisstill entitled to make an order under section 101 (seethe
notes to that section) prohibiting the Clerk from submitting the proposed Measure
for approval.

The Clerk may not submit a proposed Measure for approval by Her Majesty in its
unamended form if:

a) the Supreme Court has ruled, on areference under section 99, that the proposed
Measure, or any provision of it, would not be within the Assembly’s legislative
competence; or

b) such a reference has been withdrawn as a result of a decision by the Assembly
that it wishes to reconsider the proposed Measure.

Once Her Mgesty in Council has approved a proposed Measure the Clerk must write
the date of that approval on the text of the Measure, must publish the instrument by
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which Her Mgjesty approved the M easure and must, in accordance with standing orders,
notify the Assembly of the date of that approval.

Part 4: Actsof the Assembly

Overview of Part 4

371.

372.

373.

374.

Following paragraphs 3.22 - 3.29 of “Better Governance for Wales’, this Part of the
Act makes provision for the Assembly to have primary legislative powers across the
broad range of the subjectsin Part 1 of Schedule 7 without the need for further recourse
to Parliament. As the White Paper made clear, such powers will only be conferred on
the Assembly following approval for thisin areferendum, and this Part of the Act aso
makes provision for holding one.

Section 103 of the Act provides for areferendum to be authorised by Order in Council
(and Schedule 6 makes more detailed provision in relation to its organisation), but an
Order in Council may not be submitted to Her Majesty in Council for approval unless
a draft has been approved by both Houses of Parliament and the Assembly; and in
the case of the Assembly, such approval must be demonstrated by Assembly Members
representing not less than two-thirds (i.e. 40) of the Assembly seats voting in support
of themotion. If areferendum isheld and there is majority support for conferring these
powers on the Assembly, the effect of section 105 isthat the Welsh Ministerswould be
able to make a commencement order to bring the relevant “primary power” provisions
into force. Once that is done, the Order in Council/Measure provisions of Part 3 of
the Act will cease to have effect, and the Assembly would in future be able to pass
legislation, to be known as Acts, in relation to one or more of the “subjects’ set out
in Schedule 7.

The White Paper stated that conferring primary legidative powers on the Assembly
would mean that “it would be able to make law on all subjects within its devolved
fields’. That is, the Assembly’s primary legislative powers would extend to those
subjectswhere the Assembly constituted by the Government of Wales Act 1998 already
has executive competence, and would preserve restrictions in particular areas where
they exist now. The Act sets out those subjects, and some restrictions, in Schedule 7.
Section 109 provides Order in Council powers for this Schedule to be updated to take
account of any Measure making powers granted or transfers of functions agreed by
Parliament between enactment and the time when any referendum might bein prospect;
in other words, any referendum would proceed on the basis of an up to date statement
of the scope of the powers to be conferred if the electorate approved of the Assembly
gaining these powers.

Unlike the Scotland Act 1998, the Act defines the scope of the Assembly’s * primary”
legislative powers (after a referendum) by listing the subjects in relation to which the
Assembly would be able to make law, rather than only listing those areas outside its
legislative competence. The reasons for thiswere set out in ajoint Memorandum from
the Secretary of State for Wales and the First Minister for Wales to the Welsh Affairs
Committee'™:

“Under the approach of the Scotland Act 1998 changes to the law which are made by
the Scottish Parliament are not limited to specific subjects. They can include changes
to basic principles of law. For example, the Scottish Parliament has made changesin
land law in Scotland, beginning with the Abolition of Feudal Tenure etc. (Scotland)
Act 2000).

Scotland has its own distinct legal jurisdiction, with its own system of courts, judges,
legal profession and provision for legal education. An ability on the part of its
legislature to change basic principles of law and specific rules relating to subjects

14  Evidence to the Committee, 10 November 2005.
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such as land law which have a general impact across almost all day-to-day activities
is consistent with this situation.

Walesisdifferent. It forms part of a single unified England and Wales jurisdiction with
a common courts system, judges who can act throughout the two countries and lawyers
who are educated and who practice in a way which does not distinguish between
England and Wales. There is no intention to change this. The Assembly is to be able
to make laws which apply in relation to activities in Wales but these will be part of the
general law of the jurisdiction of England and Wales.

Lawyerswho practice in Wales and judges who normally sit in Wales would inevitably
be more familiar with laws which applied only to Wales than their colleagues in
England but they would still be working within a single unified jurisdiction and if, in
the course of a case being heard in England, it were relevant to consider something
done in Wales to which an Assembly Act applied then the court would apply that Act in
exactly the same way as it would apply an Act of Parliament.

If the Assembly had the same general power to legislate asthe Scottish Parliament then
the consequences for the unity of the England and Wales legal jurisdiction would be
considerable. The courts would, as time went by, be increasingly called upon to apply
fundamentally different basic principles of law and rules of law of general application
which were different in Wales from those which applied in England. The practical
consequence would be the need for different systems of legal education, different sets
of judges and lawyers and different courts. England and Wal es would become separ ate
legal jurisdictions.

In order to avoid this result the simplest solution is to follow the Scotland Act 1978
model, limiting the legid ative competence of the Assembly to specified subjects.

The other approach having, in principle, the same effect would be to transfer general
law-making powers to the Assembly but then to reserve fundamental legal principles
and basic legal rulesto the UK Parliament. The view of Parliamentary Counsel is that
such a reservation would be so complex and its effect so uncertain that the alter native of
limiting devolved |egislative competence to specific subjects would be by far the better
approach.

There are further, subsidiary, reasons for adopting the Scotland Act 1978 approachin
relation to Wales. Firstly, the list of reserved subjects which would apply in relation
to Wales would be substantially longer and more complex than that in the Scotland
Act 1998, in that it would need to include subjects such as criminal justice and the
courtswhich are generally devolved in relation to Scotland but not in relation to Wales.
Secondly, the task of formulating a list of devolved subjectsin relation to Wales, which
builds on the executive functions already devolved to the Assembly, is one which can
develop out of the existing pattern of Welsh devolution and is therefore much easier to
accomplish accurately and effectively than would be that of compiling an exhaustive
list of subjectsin relation to which the Assembly does not exer cise executive functions’

Assembly legislation made in exercise of “primary” legislative powers will be known
as Acts. Section 108 specifies the tests that provisions of Acts must satisfy if they are
to be within its legislative competence. In particular, they must relate to one or more
of the subjects in Part 1 of Schedule 7, and not fall within any of the exceptions in
that Part. Restrictions on the use of the Assembly’s powers, within the scope of its
general areaof legislative competence, are set out in Part 2 of Schedule 7. The question
whether a particular provision of an Act relates to a subject is to be determined by
reference to its purpose, having regard (among other things) to its effect in al the
circumstances’ (section 108(7)). Subject to these and other tests being satisfied, an
Assembly Act may make any provision that could be made by Act of Parliament.

Sections 110 and 111 make provision about Assembly proceedings on draft Acts,
which are referred to as Bills. Subject to exceptions for special categories of Bill
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(see section 111(3)), standing orders must include provision for general debate and
a vote on the principles of a Bill; for detailed scrutiny of its provisions; and for a
final endorsement of the Bill (including a final endorsement of a Bill which has been
reconsidered and amended by the Assembly). Once Assembly consideration of the
Bill is complete, the Clerk submits it to Her Majesty for Royal Assent, and the Bill
becomes law on receiving this. But a period of four weeks following completion of
the Assembly’ s deliberations on the Bill must elapse before it can be submitted, during
which time the Counsel General or the Attorney General may refer to the Supreme
Court any question as to the vires of the Bill; or the Secretary of State may prevent it
from being submitted for Royal Assent if the Secretary of State has reasonable grounds
to believe that its provisions are incompatible with international obligations or the
interests of defence or national security, or might have a serious adverse effect on water
resources, water supply or water quality in England, or would have an adverse effect on
the operation of the law as it applies to England, or on non-devolved matters. Section
111(6) requiresthe standing ordersto providefor Assembly reconsideration of theBill’'s
provisions in such circumstances. The Bill may be submitted for Royal Assent before
the end of thefour weeksfollowing its passing by the Assembly, if the Attorney General
and the Counsel General have notified the Clerk that they are not going to make a
reference to the Supreme Court, and the Secretary of State has notified the Clerk that
no order is going to be made under section 114.

DETAILED COMMENTARY ON SECTIONSIN PART 4

Referendum

Section 103: Referendum about commencement of Assembly Act provisions

377.

378.

379.

380.
381.

382.

383.

This section allows a referendum to be held in Wales on whether those sections in the
Act which give the Assembly power to pass Acts (“the Assembly Act provisions’),
should come into force.

If the majority of votersin areferendum vote for the Assembly Act provisionsto come
into force, they areto be brought into force by commencement order made by the Welsh
Ministers.

There is no power to bring the sections into force without the prior approval of the
majority of votersin areferendum.

The section deals with the mechanism for calling areferendum.

Subsection (3) makesit clear that, if the majority of voters vote against the Assembly
Act provisions being brought into force, this will not bar the holding of a later
referendum on the same issue.

Subsection (4) provides that a recommendation to Her Majesty to make an Order
initiating a referendum may only be made if the draft Order has been approved by the
House of Commons, the House of Lords and the Assembly.

Subsection (5) provides that any Assembly resolution to approve a draft Order in
Council will only be effective if the number of Assembly Members voting for it
represent two-thirds or more of the total Assembly seats (as opposed to the total number
of Assembly Members voting).

Section 104: Proposal for referendum by Assembly

384.

385.

This section provides the mechanism under which the First Minister or a Welsh
Minister can initiate a proposal that a referendum be held on bringing the Assembly
Act provisionsinto force.

If a sufficient number of Assembly Members approve the proposal, the Secretary of
State is required, within 120 days, to either lay before Parliament a draft Order in
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Council which will initiate areferendum, or give formal notice refusing to do so which
sets out the reasons for that refusal.

Section 105: Commencement of Assembly Act provisions

386.

387.

388.

The purpose of this section is to give the Welsh Ministers the power, by order, to bring
into force the Assembly Act provisions following endorsement in a referendum.

Subsection (3) allows a commencement order made by the Welsh Ministers to include
provisions modifying other legislation, prerogative instruments, other instruments and
documents, where the Welsh Ministers consider such amendments are appropriate in
connection with the coming into force of the Assembly Act provisions.

Subsection (4) provides that an order made by the Welsh Ministers bringing the
Assembly Act provisionsinto force on a date specified in the order, must be approved
by the Assembly.

Section 106: Effect on Measures of commencement of Assembly Act provisions

389.

390.

391.

Thissection providesthat, as soon asthe Assembly Act provisions have comeinto force
(i.e. under an order made by the Welsh Ministers under section 105), Part 3 of the Act
ceases to have effect.

This means that the Assembly will no longer have the power to pass Assembly
Measures. The vehicle for laws that might formerly have been made by Assembly
Measure will, from then on, be Acts of the Assembly.

However, Assembly Measures which have already been enacted (i.e. passed or
approved by the Assembly, and approved by Her Majesty in Council) will continue to
be law.

Section 107: Acts of the Assembly

392.

393.

394.

395.

396.

397.

This section confers on the Assembly the power to pass legislation in relation to Wales
called “Actsof the National Assembly for Wales’, or “ Deddfau Cynulliad Cenedl aethol
Cymru”. They arereferred to in the Act as Acts of the Assembly.

It also confirms that the power of the UK Parliament to legislate in relation to Wales,
if it chooses to do so, is not affected.

Subsection (1) provides that the National Assembly for Wales may enact Acts of the
Assembly.

Subsection (2) provides that a proposed Act of the Assembly (to be known as a Bill)
will become law when:

a) it has been passed by the Assembly (or “approved” by the Assembly, in the case
of aBill which has been reconsidered), and

b) it hasreceived Royal Assent.

Subsection (3) provides that if, after an Act is enacted, it becomes apparent that there
was some invalidity or procedural irregularity in the Assembly proceedings which led
up to its enactment (for example, a rule in the Assembly’s standing orders was not
complied with), the invalidity or irregularity will not render the Act invalid and it will
still be law. However, it is thought that this subsection will not save a purported Act
which had not been passed by the Assembly at all because, in those circumstances,
section 107 (2) would not have been complied with.

Subsection (4) meansthat, if a particular Act of the Assembly is relevant in any Court
proceedings, its existence and validity need not be proved to the Court in the same way
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that other types of evidence have to be proved to the Court before the Court will take
it into account.

Subsection (5) makesit clear that the UK Parliament is sovereign and retains the power
to make lawsin relation to Wales. Thisis the case even in relation to matters where the
power to pass an Act has been given to the Assembly.

Section 108: Legidative competence

399.

400.

401.

402.

403.

404.

405.

406.

407.

The purpose of this section and Schedule 7 is to set out the extent of the Assembly’s
power to pass Acts. The section calls this the Assembly’s “legislative competence”.
Its legidative competence may be altered by Her Mgjesty making an Order in Council
under section 1009.

Subsection (1) makes it clear that within the limitations imposed by the Act an Act of
the Assembly can have the same effect as an Act of the UK Parliament.

The Assembly’ s power to pass Actswill be limited to the legislative competence given
to it by this Act, which may be modified by Order in Council.

Subsection (2) meansthat if an Act containsaprovisionwhichisoutsidethe Assembly’s
legislative competence, that provision has no legal effect.

Subsections (3) to (6) identify when aprovision of an Act will bewithin the Assembly’s
legislative competence.

It will only be within competence if it satisfies the criteriain either section 108(4) or
108(5), and it complies with section 108(6).

In order to satisfy the criteriain section 108(4):

a) theprovisioninquestion must relateto one or more of the subjectslisted under any
of the headingsin Part 1 of Schedule 7. (Section 109 allows Her Mgjesty to make
Ordersin Council listing further headings and subjectsin Part 1 of Schedule 7, or
changing or removing those which are already there); and

b) the provision in question must not fall within any of the exceptions listed in Part
1 of Schedule 7. For example, a provision in an Act which related to the subject
of the Welsh Language (heading 20 in Part 1 of Schedule 7), but which sought to
legislate on broadcasting would not meet the criteriain section 108(4)(a), because
it would fall within the exception of “broadcasting” under heading 3 in Part 1 of
Schedule 7; and

¢) the provision in question must apply only in relation to Wales, and it must not
confer, impose, change or remove (or give anyone else the power to confer,
impose, change or remove) functionsto be carried out in relation to countries other
than Wales (e.g. England).

In order to satisfy the criteriain section 108(5):

a) the provision in question must be one which allows a provision contained in any
Act of the Assembly (i.e. one which did meet the criteriain section 108(4)) or in
an Assembly Measure, to be enforced, or be one which is otherwise appropriate
for making such a provision effective; or

b) the provision in question must be one which isincidental to or consequential on
a provision contained in any Act of the Assembly or Assembly Measure which
does meet the criteriain section 108(4).

In order to comply with section 108(6):

a) the provision in question must comply with restrictions on the Assembly’s
legislative competence which are set out in Part 2 of Schedule 7 to the Act. There
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are exceptions from these restrictions, which are set out in Part 3 of Schedule 7;
and

b) the provision in question must form part of the law of England and Wales only
(for example, the provision cannot form part of the law of Scotland); and

¢) theprovision in question must not be incompatible with the European Convention
on Human Rights or European Community law.

Subsection (7) lays down the test to be used to decide whether a particular provisionin
an Act of the Assembly relates to a subject listed under any of the headingsin Part 1 of
Schedule 7, and does not fall within any of the exceptions.

The correct approach will be to consider the purpose of the provision having regard to
its effect in all the circumstances.

Section 109: Legidlative competence: supplementary

410.

411.

412.

413.

414.

415.

416.

417.

The purpose of this section isto allow amendmentsto be made to Schedule 7 to the Act,
so asto enhance, restrict or change the Assembly’ slegidlative competence to pass Acts.

Subsection (1) provides that Her Majesty may, by making an Order in Council, add
further subjects and headings to Part 1 of Schedule 7. The Order in Council may also
remove or change subjects or headings already listed.

Her Majesty may also amend Parts 2 and 3 of Schedule 7, which set out general
restrictions on the passing of Bills, and exceptions to those restrictions respectively.

Subsection (2) provides that Orders in Council made by Her Majesty amending
Schedule 7 can aso make changes to enactments, including Acts of the Scottish
Parliament and instruments made under those Acts, prerogative instruments, and other
instruments or documents, where those changes are appropriate in connection with the
amendment to Schedule 7.

Subsection (3) provides that Ordersin Council under this section can make provisions
which apply retrospectively.

For example, this power could be used to clarify the extent of a subject in Part 1 of
Schedule 7, where there has been a legal challenge to the validity of an Act of the
Assembly made in relation to that subject, and there is aneed for legal certainty about
the extent of the subject.

Subsection (4) provides that, except in relation to the first Order in Council amending
Schedule 7 arecommendation to Her Mgjesty to make such an Order must only be made
if the draft Order in Council has been approved by the House of Commons, the House
of Lords and the Assembly.

Subsection (5) makes it clear that if a change is made to Schedule 7, and thus to the
Assembly’ s power to pass Acts, the changeisto have no effect upon Actsalready passed
(or approved, in the case of Acts which have been reconsidered and amended) by the
Assembly. They will remain law. Thisis subject to any retrospective provision that may
be made in the Order in Council.

Procedure

Section 110: Introduction of Assembly Bills

418.

4109.

This section imposes certain requirements in relation to the introduction into the
Assembly of Assembly Bills.

A Bill may, subject to provisions of standing orders, beintroduced by the First Minister,
any of the Welsh Ministers, any Deputy Welsh Minister, the Counsel General or any

57


http://www.legislation.gov.uk/id/ukpga/2006/32/section/108/7
http://www.legislation.gov.uk/id/ukpga/2006/32/section/109
http://www.legislation.gov.uk/id/ukpga/2006/32/section/109/1
http://www.legislation.gov.uk/id/ukpga/2006/32/section/109/2
http://www.legislation.gov.uk/id/ukpga/2006/32/section/109/3
http://www.legislation.gov.uk/id/ukpga/2006/32/section/109/4
http://www.legislation.gov.uk/id/ukpga/2006/32/section/109/5
http://www.legislation.gov.uk/id/ukpga/2006/32/section/110

420.

421.

These notes refer to the Government of Wales Act 2006
(c.32) which received Royal Assent on 25 July 2006

Assembly Member. Standing orders might restrict the ability of some of these persons
to introduce a Bill, for example by requiring Bills giving rise to public expenditure to
be introduced by Ministers.

The person in charge of a Bill must, on or before the Bill’s introduction, make a
statement expressing their view that the provisionsin the Bill are within the Assembly’s
legislative competence.

The Presiding Officer of the Assembly must on or before introduction of aBill, decide
whether or not it iswithinthe Assembly’ slegidlative competence and statethat decision.

Section 111: Proceedings on Bills

422.

423.
424,

425.

426.

427.

428.

429.

This section requires the Assembly’s standing orders to contain certain provisionsin
relation to the consideration and passing (or approval, in the case of Bills which are
reconsidered and amended) of Assembly Bills.

Standing orders must ensure that, generally, Bills must pass through three stages.

Theremust firstly be an opportunity for ageneral debate about the Bill by the Assembly,
and for Assembly Members to vote on its general principles. This stage mirrors the
Second Reading stage of Billsin the UK Parliament.

There must then be astage involving consideration of, and an opportunity for Assembly
members to vote on, the details of the Bill, corresponding to the committee stage of a
Bill at Westminster.

Finally there must be a stage at which members can vote on whether to passthe Bill in
itsfinal form. Thisis equivalent to the Third Reading of a Parliamentary Bill.

Standing orders may allow a different procedure in the case of Bills which fall within
certain categories, namely those which restate the law, those which repeal or revoke
spent enactments and “private” Bills, that is ones which change the law only on a
very localised basis. In the case of the first two, standing orders may well permit a
streamlined procedure whilst in the case of “private” Billsthey arelikely to include an
opportunity for individual s affected to make representations to the Assembly, asin the
case of private Parliamentary Bills.

Standing orders must include provision for securing that, except in specified
circumstances (which are left to standing orders to define) a Bill can only be passed if
the text of the Bill isin both English and Welsh.

Standing orders must provide for a Bill which has been passed by the Assembly to be
reconsidered in certain circumstances. These are:

a) where the Supreme Court has decided that the Bill is outside the Assembly’s
legislative competence, following the Counsel Genera or the Attorney Genera
referring that issue to the Supreme Court under section 112;

b) where the Counsel General or the Attorney General has referred the issue of
whether the Bill iswithin the Assembly’ s |egidative competence to the Supreme
Court under section 113, the Supreme Court has then referred an issue arising out
of it to the European Court of Justice for a preliminary ruling, but the reference
to the Supreme Court has been withdrawn following a decision by the Assembly
that it wishes to reconsider the Bill;

c) where the Secretary of State has made an Order under section 114 prohibiting
the Clerk of the Assembly from submitting a proposed Bill for approval by Her
Majesty.
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If aproposed Assembly Bill is, upon reconsideration, amended by the Assembly, then
theremust be afurther final stage at which the amended Bill can be approved or rejected
by the Assembly.

Section 112: Scrutiny of Bills by Supreme Court

431.

432.

This section provides a mechanism through which either the Counsel Genera or the
Attorney General can obtain a decision by the Supreme Court as to whether a Bill or
particular provisions of a Bill are within the Assembly’s legidative competence. This
may only be done within the four week period starting with the date the Bill was passed
by the Assembly or, in the case of a Bill which has been reconsidered and approved by
the Assembly, starting with the date the Bill was approved by the Assembly.

If the Counsel General or the Attorney General formally notifies the Clerk that he or
sheisnot going to make such areference then he or sheis afterwards barred from doing
so (unless the Bill has subsequently been reconsidered and approved).

Section 113: ECJ references

433.

Where the Counsel General or the Attorney General has referred a Bill to the Supreme
Court, and the Supreme Court has referred a question in connection with the matter
to the European Court of Justice for a preliminary ruling then, provided neither of
these references has been decided or otherwise disposed of, the Assembly may opt
to reconsider the Bill under provision made under section 111(6). If it does so the
person who referred the Bill to the Supreme Court (i.e. Counsel General or the Attorney
General, asthe case may be), must request the withdrawal of thereference. If, following
reconsideration, the Bill were to be approved, in an amended form, and the Counsel
General or Attorney General are not satisfied that the amendment hasremoved the cause
for referring the Bill to the Supreme Court, a fresh reference may be made, within four
weeks of that approval.

Section 114: Power to intervenein certain cases

434,

435.

436.

This section gives the Secretary of State a power to prevent, in certain circumstances,
aBill being submitted for Royal Assent.

Subsection (1) sets out the circumstances in which the Secretary of State may make an
order namely, where the Secretary of State has reasonable grounds to believe that the
Bill contains provisions which :

a) would have an adverse effect upon any matter which is not listed in Part 1 of
Schedule 7 to this Act, or which falls within any of the exceptions listed in that
Part of the Schedule; or

b) might have a serious adverse impact on water resources in England, water supply
in England or the quality of water in England; or

¢) would have an adverse effect on the operation of the law asit appliesin England;
or

d) would be incompatible with any international obligations, or the interests of
defence or national security.

Such an order may be made within four weeks of the passing of the Bill, or of the
approval of the Bill following reconsideration under section 111(6) or, if areferenceto
the Supreme Court has been made under section 112, within four weeks of thereference
being decided or otherwise disposed of. If the Secretary of State has formally notified
the Clerk that no order isgoing to be made in relation to the Bill such an order isbarred
in relation to it (unless the Bill is reconsidered and approved by the Assembly under
section 111(6) after that notification was given).
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Section 114: Royal Assent

437.

438.

430.

Once a Bill has been passed (or approved upon reconsideration) by the Assembly, itis
for the Clerk to submitting it for Roya Assent. The Clerk may not however do so:

a) if the Counsel General or the Attorney General is still entitled to refer to the
Supreme Court under section 112 the issue of whether a provision in the Bill is
within the Assembly’s legislative competence (i.e. if the four week period for
doing so has not expired and they are not both barred from making areference as
aresult of having notified the Clerk that they do not intend to do so);

b) if the Counsel General or the Attorney General has made a reference to the
Supreme Court under section 112 which has not yet been decided or disposed of;

c) if the Secretary of State is still entitled to make an order under section 114 (see
the notes to that section) prohibiting the Clerk from submitting the Bill for Royal
Assent.

The Clerk may not submit aBill for Royal Assent in its unamended form if:

a) the Supreme Court hasruled, on areference under section 112, that the Bill, or any
provision of it, would not be within the Assembly’ s legidative competence; or

b) such a reference has been withdrawn as a result of a decision by the Assembly
that it wishes to reconsider the proposed Bill.

Once Royal Assent has been given the Clerk must write the date of that approval on
the text of the Bill and must, in accordance with standing orders, notify the Assembly
of the date of Royal Assent.

Section 116: Welsh Seal and Letters Patent

440.

This section establishesaWelsh Seal and designatesthe First Minister asitskeeper. The
section also alows provision to be made by an Order in Council about the preparation
and publication of the Letters Patent that signify that Royal Assent has been given to
an Act of the Assembly.

Part 5: Finance

Overview of Part 5

441.

Part 5 putsin place new provisions, dealing with the administration of thefinancesof the
Assembly and the Welsh Ministers. These draw on the relevant sections of the Scotland
Act 1998. But the provisions concerning the manner in which the Assembly will decide
on the spending plans of Welsh Ministers (and others) represent a new model.

The Welsh Consolidated Fund

442.

Section 117 establishes a Welsh Consolidated Fund (WCF). The Fund will receive
payments from the Secretary of State out of moneys voted by Parliament (section 118).
The moneys voted by Parliament to the Secretary of State will be calculated having
regard to the “Barnett Formula’, to determine what is known as the “Welsh Block
Grant”. The Secretary of State will deduct the administrative expenses of the Wales
Office from this, and pay the remainder into the WCF. The Secretary of State will be
required, at least four months before the beginning of each financial year, to prepare
and lay before the Assembly a written statement with an estimate of payments to be
made into the Fund, and to the Welsh Ministers, First Minister and Counsel General,
in that financial year (section 119). Under section 120, provision can be made so that
certain categories of receipts are to be dealt with other than by payment into the WCF,
and section 130 makes provision for receipts paid into the WCF by mistake which need
to be recovered.
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Sections 121 -123 make provision for the Wel sh Ministersto borrow from the Secretary
of State either to cover any short-term deficit in the Fund or to provide a working
balance. The total of such borrowing may not exceed £500m at any given time. The
Secretary of State will be required to prepare accountsin respect of |oans issued under
these powers.

Sections 124-129 are the provisions specifying the processes which must be complied
with for expenditure out of the Fund to be regular. The norm isthat sums may only be
paid out of the WCF on the authority of a Budget resolution passed by the Assembly.
There will be asmall number of instances in which a sum may be paid out of the WCF
without the need for a reference to it in a Budget motion, because the sum has been
“charged on” the Fund by an enactment (for an exampleinthis Act , see section 20(5)).
As stated above, there is aso special provision, in section 130, for monies that were
paid into the WCF by mistake to be paid out of it without the authority of a Budget
resolution. The only other exceptions to the principle that a Budget resolution of the
Assembly isrequired before sums can be spent from the WCF are described in sections
127 and 128 (see below).

Section 125 setsout the requirement for an annual Budget motion (which may be moved
only by the First Minister or another Welsh Minister) seeking authorisation for:

a) theamounts of resourcesthat can be used onthe“ services and purposes’ specified
in the motion,

b) the amounts of accruing resources which may be retained (rather than being paid
into the Welsh Consolidated Fund), and

¢) the amounts of cash that may be issued from the Fund.

Section 126 permits one or more Supplementary Budget motions to be moved to vary
the amount of resources that can be used for specified services and purposes in a
particular financia year, or to add new services and purposes and allocate resources
to them. A Supplementary Budget motion may also vary the amounts of resources that
can beretained instead of being paid into the WCF, or authorise new retentions. Once a
Budget motion has been approved by the Assembly and becomes a Budget resolution,
sums may be paid out of the WCF in support of the services and purposesreferredtoin
the resolution; it will be for the Auditor General for Wales, under section 129, to give
approvalsfor sumsto be paid out, if satisfied that the payment out will bein accordance
with the relevant Budget resolutions.

As mentioned above, sections 127 and 128 provide exceptions to the general principle
of no payments out of the Fund without a Budget resolution (or a provision charging
the payment in question on the WCF). Section 127 deals with the situation where no
Budget resolution has been adopted by the Assembly by the beginning of the relevant
financial year. In the absence of such aresolution, resources for services and purposes
may be used up to a specified level, determined as a fixed percentage of the preceding
financial year's provision for that service or purpose; in this way, a failure by the
Assembly to pass a Budget resolution by the beginning of the financial year will not
automatically lead to the public servicesfunded by the Welsh Ministers exhausting their
resources within afew days of the beginning of the financial year. Section 128 alows
for resources to be used, up to a specified level, in emergency situations where Welsh
Ministers consider the expenditure to be in the public interest and it is not reasonably
practicable, for reasons of urgency, for a Budget motion to be put down to authorise the
expenditure. In such asituation, the Welsh Ministers are required as soon as possible to
lay areport before the Assembly explaining why they considered the action they took
to be necessary.
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Accounts and Audit — Sections 131 — 145

448.

4409,

Provision is made in the Act for the preparation of accounts in respect of the use of
resources by the Welsh Ministers and Counsel General; payments into and out of the
W(CEF; the use of resources by the Assembly Commission; and for the preparation by
the Welsh Ministers of “Whole of Government of Wales accounts’, a concept deriving
from the Government Resources and Accounts Act 2000. The Act defines who are to
be the Accounting Officers for the Welsh Ministers and the Assembly Commission.
The Auditor General for Wales (AGW) has responsibility for examining and certifying
these accounts, and for carrying out examinations into the economy, efficiency and
effectivenesswith which the Welsh Ministers and the Assembly Commission have used
their respective resources in discharging their functions. The AGW can lay before the
Assembly any report made by the AGW in the exercise of these responsihilities, and
must do so in the case of reports on accounts, or where the AGW considers it is in
the public interest to do so (Schedule 8, paragraph 19). The Audit Committee can give
views on what examinations the AGW should carry out and can also under section 143
consider and report itself on the reports and accounts laid before the Assembly by
the AGW. The Comptroller and Auditor General may carry out examinations into the
payments into and out of the WCF, and report the results of such examinations to the
House of Commons and the Assembly.

Section 145 and Schedule 8 to the Act make revised provision for the office of AGW.
In particular, it isfor Her Mgjesty to make appointments to the office of AGW, on the
nomination of the Assembly; but the AGW is not in the exercise of any functions to
be subject to the direction or control of either the Assembly or the Welsh Assembly
Government. The AGW obtains funding by submitting an estimate of the expenses
of carrying out the functions of that office to the Audit Committee. This is then laid
before the Assembly, with any modifications the Committee considers appropriate; but
if modifications are to be proposed, that may only be done following consultation with
the AGW. The Assembly will vote on the resources to be allocated to the AGW as part
of the Budget resolution process, referred to above.

DETAILED COMMENTARY ON SECTIONSIN PART 5

Welsh Consolidated Fund

Section 117: Welsh Consolidated Fund

450.

This section establishes the Welsh Consolidated Fund (WCF), and stipulates that it is
to be held with the Paymaster General. The norm is that sums may only be paid out
of the WCF on the authority of a Budget resolution passed by the Assembly. Thus, the
creation of the WCF provides the mechanism whereby the Assembly will control the
use of resources by the Welsh Ministers and other bodies and offices funded directly
from the WCF.

Payments into Welsh Consolidated Fund

Section 118: Grants

451.

452.

Subsection (1) provides that payments from the Secretary of State, deriving from the
moneys voted to him or her by Parliament, must be paid into the WCF.

Subsection (2) empowers any Minister of the Crown, and any government department,
to make payments to the Welsh Ministers, the First Minister or the Counsel General.
This may happen where, for example, the Welsh Ministers agreeto carry out, in Wales,
afunction of a UK Minister of the Crown. By virtue of section 120(1), such sumswill
normally fall to be paid into the WCF. However, this requirement may be overridden
by the Assembly passing a resolution under section 120(2).
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Section 119: Statement of Estimated Payments

453.

454.

In order to assist the Welsh Ministersin formulating a Budget motion under section 125
and to assist the Assembly in scrutinising that Budget motion, section 119 requires
the Secretary of State to lay a written statement before the Assembly at least four
months before the beginning of each financial year. The statement must contain an
estimate of the total payments that the Secretary of State will pay into the WCF in that
financial year. It must also contain an estimate of how much will be paid to the Welsh
Ministers, the First Minister or the Counsel General in that financial year (whether by
Ministers of the Crown, government departments or other persons), together with any
other information that the Secretary of State considers appropriate (see subsections (1),
(2), (4) and (5)).

Under subsection (3), the statement must also show how much of the Welsh Block
Grant, voted to the Secretary of State for Wales by Parliament, the Secretary of State
proposes to deduct (in particular, to meet the expenses of the Secretary of State’s own
department, the Wales Office), before paying the remainder into the WCF.

Section 120: Destination of Receipts

455.

456.

457.

This section deals with which sums need to be paid into the WCF, and which do not.
The normal position is that sums received by the Welsh Ministers, the First Minister,
the Counsel General, the Assembly Commission, the AGW or the Public Services
Ombudsman for Wales areto be paid into the WCF (because all those bodies and office-
holders are funded out of that Fund - see subsection (1)).

However, there are a number of exceptions to this, namely:

a) wherelegislation (includingthisAct) expressly disappliesthe general requirement
for receipts to be paid into the WCF (see, for an examplein thisAct , Schedule 8,
paragraph 9(3));

b) where the Assembly has resolved that receipts in the relevant category are, in
principle, eligible for retention (as opposed to having to be paid into the WCF)
by the Welsh Ministers, the First Minister, the Counsel General, the Assembly
Commission, the AGW or the Public Services Ombudsman for Wales; a Budget
resolution of the Assembly (for which see section 125) must also have authorised
the maximum amount, up to which the person in question can retain the resources
for the relevant financial year (subsection (2)).

In addition, HM Treasury can effectively override areguirement that sums be paid into
the WCF. The Treasury can make an Order under subsection (3) designating certain
categories of receipt. The consequence of thisisthat the Welsh Ministershaveto pay an
amount equivalent to those receipts into the UK Consolidated Fund, via the Secretary
of Statefor Wales. Thispower of HM Treasury isoutside the Assembly Budget process
(for which see below), because the sums involved are charged on the WCF by virtue
of subsection (6). This means that they are paid automatically out of the WCF, without
the need for Assembly approval in a Budget resolution. Subsection (7) provides that
these Treasury Orders are to be made by negative resolution procedure in the House of
Commons (in accordance with the convention that the Commons a one controls matters
relating to the supply of finance to the executive).

Borrowing

Sections 121-123

458.

Sections 121-123 make provision for the Welsh Ministersto borrow from the Secretary
of State, either to cover ashort term deficit in the WCF, or to provide aworking balance
within that Fund (section 121(1)). The total assets borrowed may not exceed £500
million at any given time (section 122(2)). Thisoverall limit includes|oans made by the
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Secretary of Stateto the National Assembly for Walesas constituted by the Government
of Wales Act 1998, and any other loansissued out of the National Loans Fund whichthe
Assembly isliableto repay, to the extent that these are still outstanding when the Welsh
Ministers come into existence (Schedule 11, paragraph 57). The £5600 million ceiling
can beincreased by the Secretary of State by order, provided that HM Treasury consent
(section 122(3)). Such an Order is subject to affirmative procedure in the House of
Commons (section 122(4)), thus preserving the principl e that that House should control
the supply of money to the executive.

The Assembly will not be able to control, by means of its Budget process, the rate at
which such loans are repaid to the Secretary of State, as HM Treasury may determine
the timing and interest rate of those repayments (section 121(2)), and sums required
for the repayments are “ charged on” the WCF (section 121(3)) (for which see the note
on section 124 below). Sums received by the Secretary of State by way of repayment
will be paid into the National Loans Fund, from which they were originally provided
(section 122(1) and (5)).

Under section 123, the Secretary of Stateis required to prepare, for each financial year,
accountsin respect of loansissued under these provisions. These accountsaretoinclude
any outstanding loans or advances made by the Secretary of State to the Assembly as
constituted by the Government of Wales Act 1998. The accounts are to be sent to the
Comptroller and Auditor General for examination (section 123(2)). The Comptroller
and Auditor General must lay copies of those accounts, and the Comptroller and Auditor
Genera’ s report on them, before each House of Parliament (section 123(3)).

Expenditure

Sections 124, 125, 126, 127, 128, 129 and 130

461.

462.

463.

464.

465.

Sections 124-130 deal with the processes which must be complied with for expenditure
out of the WCFto beregular. Thenormal processisthat sumswill only bepaid out of the
WCF on the authority of a Budget resolution passed by the Assembly (section 124(1)
(b) and section 125). There are three sets of exceptions to this norm.

Thefirstisthat, inasmall number of cases, sumswill have been “charged on” the Fund
by legidlation (for an examplein this Act , see section 20(5)). Sums so charged are paid
out of the Fund automatically, without the need to be approved in a Budget resolution
(although the AGW still has to approve the issue of the sum, having been satisfied that
itisindeed charged on the WCF (section 129 and the final words of section 124(1)).

The second set of exceptions is where the payment out is deemed to have been
authorised by a Budget resolution of the Assembly, by virtue of sections 127 or 128
(for more on which, see below).

The third exception to the norm applies to sums which were paid into the WCF by
mistake — see sections 124(5) and 130.

Payments out of the WCF which have been authorised (or deemed authorised) by a
Budget resolution of the Assembly, still cannot be made except to meet expenditure
of a“relevant person”, or expenditure payable out of the WCF by virtue of legislation
(section 124(2)). A “relevant person” for these purposes is defined, in subsection (3),
asany of:

a) the Welsh Ministers, the First Minister or the Counsel General;
b) the Assembly Commission;

c) the AGW, or

d) the Public Services Ombudsman for Wales
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Sections 125 and 126 set out the process of Budget resolutions. For each financial
year, the First Minister or another Welsh Minister must move a Budget motion in the
Assembly (section 125(1) and (2)). Normally, the Budget resolution for each financial
year will be made by the Assembly in the previous financial year (see section 127(1)).
The Budget motion must seek the Assembly’s approval for:

a) how much, in terms of resources, can be used on the services and purposes
specified in the motion in the financial year to which it relates;

b) how much, in terms of accruing resources, any of the relevant persons (for which
see above) can retain (rather than paying those resources into the WCF) for use
on the services and purposes specified in the motion; and

¢) how much money can be paid out of the WCF in the relevant financial year for
use on those services and purposes.

The “use of resources’, in accepted accounting terminology, means their expenditure,
consumption or reduction in value (section 125(4)). Accruing resources meansincome,
including income from the disposal of capital assets (the latter being known as “non-
operating income”).

There are thus two aspects to a Budget motion. First, it seeks authorisation for the
maximum amount of resources which a relevant person can plan to use on services
and purposes approved in the motion. At that point, the income congtituting accruing
resources may not have materialised in the form of a cash receipt.

Secondly, the motion seeks authorisation for the maximum amount of cash that can be
issued out of the WCF to be spent on the services and purposes referred to.

The Act providesthat, asaminimum, there must be one Budget motion per year, known
as the “annual Budget motion” (section 125(1)). As stated above, this will normally
be moved and passed before the beginning of the financial year to which it relates
(section 127(1)). Supplementary Budget motions may also be moved in relation to a
financial year (section 126). These may be moved before the beginning of the financial
year to which they relate, in the financial year to which they relate, or in a subsequent
financial year. They may vary the amounts of resources to be made available for the
servicesand purposes specifiedin the annual Budget resol ution or they may specify new
services and purposes, and all ocate resources to those. They can also vary the amounts
of resources which any of the relevant persons (see above) can retain, or authorise new
retentions, rather than paying these into the WCF. And finally, as with annual Budget
motions, supplementary Budget motions can seek authority for the AGW to approve
the issue of additional sums of cash out of the WCF, or they can vary the amounts of
cash which the Assembly has already authorised to be issued out of the WCF.

Like annual Budget mations, supplementary Budget motions may be moved only by
the First Minister or another Welsh Minister.

As referred to above, two of the exceptions to the norm that a Budget resolution of
the Assembly is required before sums can be paid out of the WCF are contained in
sections 127 and 128. Section 127 deals with the situation where no Budget resolution
has been adopted by the Assembly by the beginning of the relevant financial year. In
the absence of such a resolution, section 127 provides that resources may be used on
services and purposes, and money issued out of the WCF accordingly, up to a specified
level. Thisleve is determined as a fixed percentage of the preceding financial year's
provision for each such service or purpose. Likewise, any of the relevant persons (for
which see above) can retain resources (rather than paying them into the WCF), up to
the same percentage of the amount of resources that they were authorised to retain in
the preceding financial year. The percentage in question is 75% up to the end of July in
afinancial year. Furthermore, if a Budget resolution for the financial year has still not
been passed by the end of July, then resources can be used, amounts retained, and cash
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issued out of the WCF, up to afurther 20% of the previous year’ s authorised amounts;
that is, up to 95% overall.

Section 128 (Contingencies) is aimed at emergency situations in which:
a) the Welsh Ministers consider expenditure to be necessary in the public interest;
b) that expenditure is not authorised under an existing Budget resolution; and

c) itisnot reasonably practicable, for reasons of urgency, for a Budget motion to be
put down so asto authorise it.

In that situation, section 128 allows resources to be used and cash to be paid out of the
WCF, up to aceiling of 0.5% of the total amount authorised for use by, or 0.5% of the
total amount of cash authorised to be issued to, the relevant person, or pursuant to a
relevant enactment, for the financia year in question. On current figures, this ceiling
would equate to approximately £60 million (in the case of the resource authorisation for
the First Minister, Welsh Ministers and Counsel General). Where the Welsh Ministers
use this power, they must, as soon as possible, lay areport before the Assembly, setting
out the amount of resources and cash involved, and explaining why they considered the
action they took to be necessary (subsection (7)).

Once payments out of the WCF have been authorised (whether by Budget resolution, by
legidlative provision “charging” them on the WCF, or under sections 127, 128 or 130),
they still cannot be made unlessthe AGW has granted an approval to draw (section 129).
Before doing so, the AGW will need to be satisfied that the conditions laid down
in section 124 or section 130 have been met (sections 129(2) and 124(5)). Once an
approval to draw has been granted, the Paymaster General, who holds the WCF, must
make the funds available to the person entitled to them (section 129(4)).

The section makes provision for daily information on payments out of the WCF to
be available to the AGW and the principal accounting officer for the Welsh Ministers
(subsection (5)).

Subsections (6) — (8) make provision concerning the principa accounting officer for
the Welsh Ministers. By subsection (6), this is to be the Permanent Secretary to the
Welsh Assembly Government — i.e. the most senior civil servant serving the Welsh
Assembly Government (see subsection (8)). If there is atemporary vacancy in the post
of Permanent Secretary, or the Permanent Secretary is incapable of acting as principal
accounting officer to the Welsh Ministers — e.g. because of illness— HM Treasury can
appoint atemporary replacement.

Section 131: Welsh Ministers Accounts

478.

479.

480.

Subsection (1) imposes an obligation on the Welsh Ministers to prepare accounts for
each financial year in accordance with directions given to them by HM Treasury. By
virtue of subsection (2), these accounts are to cover thefinancial affairs and transactions
of the Counsel General. By virtue of subsection (3), the Treasury may direct the Welsh
Ministers to include accounts of financial affairs and transactions of other persons.

The Treasury’s power to direct the form of the Welsh Minister’s accounts is based
on provisions in the Government of Wales Act 1998. The Treasury does not have an
equivalent power under the Scotland Act 1998, because the Scottish Parliament has
primary legislative powers which it can use to dictate the form and content of the
accounts of the Scottish Ministers. The power to direct the form of the Welsh Ministers
accounts will remain vested in the Treasury unless and until the Assembly gains the
legislative competence to provide otherwise.

The Welsh Ministers must submit their accountsto the AGW, who must report on them
to the Assembly (subsections (5) and (6), which also lay down the time-scales within
which these actions must be performed). In examining the accounts, the AGW must be
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satisfied that the Welsh Ministers' and the Counsel General’ s expenditure, recorded in
the accounts, was incurred in accordance with the law and with the particular authority
which governsit (for instance, in accordance with the provisions of a Budget resolution
of the Assembly, in so far asit relatesto the Welsh Ministers and the Counsel General).
The AGW must also be satisfied that monies received by the Welsh Ministers or the
Counsel General for a particular purpose or purposes have been used only on that
pUrpose or purposes.

Subsection (8) enables duplication of effort to be avoided, by giving the Treasury a
power, by direction, to relieve the Welsh Ministers of a statutory obligation to prepare
accounts dealing with any matters which the Welsh Ministerswould havetoincludein
accounts which the Treasury have directed them to prepare under this section.

Section 132: Account Relating to Welsh Consolidated Fund

482.

As well as accounts of their own transactions, the Welsh Ministers must prepare an
account of all receipts into and payments out of the Welsh Consolidated Fund in
any financial year (subsection (1)). The account must be prepared in accordance with
directions given to the Welsh Ministers by the Treasury (subsection (2)). The account
must be submitted to the AGW, who must report on it to the Assembly (subsections
(4) and (5), which aso lay down the time-scale within which these actions must be
performed). In examining the account, the AGW must be satisfied that any payments
out of the Welsh Consolidated Fund, referred to in the account, complied with the
conditionslaid down in sections 124 or 130, and that any moniesreceived by the Welsh
Ministers were paid into the Welsh Consolidated Fund, unless they did not have to be
by law (subsection (6)).

Section 133: Accounting Officersfor Welsh Ministers

483.

484.

485.

This section deals with the functions of the principal accounting officer for the Welsh
Ministers, as designated by section 129(6). These functions will also relate to the
finances of the Counsel General.

Essentially, principal accounting officersareresponsiblefor the propriety and regul arity
of the finances of the body in which they hold that office, and for ensuring that that
body uses its resources with economy, efficiency and effectiveness.

The principal accounting officer may designate other members of the staff of the
Welsh Assembly Government asadditional accounting officers, to assistintheprincipal
accounting officer’srole.

Section 134: Accounts of Subsidiaries of Welsh Ministers

486.

487.

This section ensures that the AGW, when examining any accounts of the Welsh
Ministers, has aright of access to documents and information relating to the accounts
of any subsidiary of the Welsh Ministers. The AGW also hastheright to any assistance
or explanation, which the AGW reasonably thinksis necessary in that connection, from
any person holding or accountable for any such document (subsection (1)).

In this context, a“ subsidiary of the Welsh Ministers” means (subsection (4)):

a) abody corporate (such as a limited company) or other undertaking in relation
to which, if the Welsh Ministers were an undertaking for the purposes of
section 259(1) of the Companies Act 1985 (c.6), the Welsh Ministers would be a
parent undertaking for the purposes of section 258 of that Act;

b) atrust of which the Welsh Ministers are settlors; or

¢) acharitable institution of which the Welsh Ministers are founders, but which is
neither a body corporate nor atrust.
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Subsection (2) givesthe Treasury a power to direct asubsidiary of the Welsh Ministers
to include additional information in its accounts. Such a direction would override any
prohibition on theinclusion of that information in accounts of that type (subsection (3)).
There are, for instance, legidative rules, which might be relevant here, on the contents
of company and charity accounts.

Section 135: Examinations into Welsh Ministers Use of Resources

480.

490.

This section gives the AGW power to carry out examinations into the economy,
efficiency and effectiveness with which the Welsh Ministers and the Counsel General
have used their resources in discharging their functions. These are commonly known
as “value for money”, or “VFM” examinations. In doing so, the AGW is not entitled
to question the merits of the policy objectives being pursued by the Welsh Ministers or
the Counsel General (subsection (2)).

Before carrying out any such examinations, the AGW must take into account the views
of the Audit Committee of the Assembly as to what examinations the AGW should
carry out under this provision (subsection (3)). The AGW may, but does not haveto, lay
areport of the results of any such examination before the Assembly (subsection (4)).
The AGW does, however, haveto do so wherethe AGW considersthat itisin the public
interest so to do (Schedule 8, paragraph 19).

Section 136: Examinations by Comptroller and Auditor General

491.

492.

493.

494,

In addition to the AGW’ s scrutiny of accounts of payments into and out of the Welsh
Consolidated Fund, the Comptroller and Auditor General may carry out examinations
into such payments, and report the results to the House of Commons (subsections (1)
and (2)). This is because the Welsh Consolidated Fund will be largely made up of
monies voted by Parliament to the Secretary of State for Wales, and, in Parliament, the
House of Commons controls the supply of finance to the executive.

If the Comptroller and Auditor General makes areport to the House of Commons under
subsection (2) it must be laid before the Assembly at the same time (subsection (3)).

Subsections (4) and (5) deal with the Comptroller and Auditor General’s rights of
access to documents, and to assistance, information or explanations, for the purpose
of carrying out examinations under this section. These rights extend, not only to the
Welsh Ministers, the Counsel General and the Assembly Commission, but to the AGW
and to any other person audited by the AGW, other than a Welsh NHS body within the
meaning given in section 60 of the Public Audit (Wales) Act 2004 (c.23). The reason
for the exclusion of these Welsh NHS bodies is because the Comptroller and Auditor
General is not the statutory auditor of the equivalent bodies in England.

Subsection (6) seeks to avoid unnecessary duplication of effort, by providing that,
before carrying out an examination under this section, the Comptroller and Auditor
General must consult the AGW and take into account any relevant work done or being
done by the AGW.

Section 137: Assembly Commission’s accounts

495.

496.

This section obliges the Assembly Commission to prepare accounts for each financial
year. Asin the case of the Welsh Ministers, the accounts are to be in aform directed
by HM Treasury, which can direct the Assembly Commission to include accounts of
financial affairs and transactions of other persons (subsections (1) and (2)).

The Assembly Commission must submit the accounts to the AGW, who must report
on them to the Assembly (subsections (4) and (5), which aso lay down the time-scale
within which these actions must be taken). In examining the accounts, the AGW must
be sati sfied that the Assembly Commission’ sexpenditure, recorded in the accounts, was
incurred in accordance with the law and with the particular authority which governs it
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(for instance, in accordance with the provisions of a Budget resol ution of the Assembly,
in so far as it relates to the Assembly Commission). The AGW must also be satisfied
that monies received by the Assembly Commission for aparticular purpose or purposes
have been used only on that purpose or purposes.

Section 138: Accounting officersfor Assembly Commission

497.

498.

499.

This section designates the Clerk of the Assembly (see section 26) as the principal
accounting officer for the Assembly Commission (subsection (1)). Accounting officers
are essentially responsible for the propriety and regularity of the finances within their
remit, and for ensuring that the body of which they are the principal accounting officer
uses its resources with economy, efficiency and effectiveness.

If there is a temporary vacancy in the office of Clerk, or if the Clerk is incapable as
acting as principa accounting officer for the Assembly Commission — e.g. because of
illness—HM Treasury can appoint atemporary replacement (subsection (2)).

The principal accounting officer may designate other members of the staff of the
Assembly as additional accounting officers, to assist in the principal accounting
officer’srole.

Section 139: Accounts of subsidiaries of Assembly Commission

500.

501.

502.

This section ensures that the AGW, when examining any accounts of the Assembly
Commission, hasaright of accessto documentsand information relating to the accounts
of any subsidiary it may have. It also gives the AGW a right to any assistance or
explanation which the AGW reasonably thinks is necessary from any person holding
or accountable for such a document (subsection (1)).

In this context, a“ subsidiary of the Assembly Commission” means (subsection (4)):

a) a body corporate (such as a company) or other undertaking (as defined in
section 259(1) of the Companies Act 1985 (c.6), in relation to which the Assembly
Commission is a parent undertaking for the purpose of section 258 of that Act;

b) atrust of which the Assembly Commission is settlor; or

c) acharitableinstitution of which the Assembly Commission isfounder, but which
is neither abody corporate nor atrust (subsection (4)).

Subsection (2) gives the Treasury a power to direct a subsidiary of the Assembly
Commission to include additional information in its accounts. Such a direction would
override any prohibition on the inclusion, in accounts of that type, of that information
(subsection (3)). Legidativeruleson company or charity accounts may berelevant here.

Section 140: Examinations into Assembly Commission’s use of resources

503.

504.

This section gives the AGW power to carry out examinations into the economy,
efficiency and effectiveness with which the Assembly Commission has used its
resources in discharging its functions. These are commonly known as “value for
money”, or “VFM” examinations. In doing so, the AGW is not entitled to question
the merits of the policy objectives being pursued by the Assembly Commission (for
example, a policy concerning recruitment or employment of staff) (subsection (2)).

Before carrying out any such examinations, the AGW must take into account the views
of the Audit Committee of the Assembly as to what examinations the AGW should
carry out under this provision (subsection (3)). The AGW may, but does not haveto, lay
areport of the results of any such examination before the Assembly (subsection (4)).
The AGW does, however, haveto do so wherethe AGW considersthat itisin the public
interest so to do (Schedule 8, paragraph 19).
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Section 141: Whole of government accounts:. Welsh Ministers, and Section
142: Functions of Auditor General

505.

506.

507.
508.

509.

Section 141 makes provision for the preparation, by the Welsh Ministers, of “Whole
of Government accounts’ in relation to Wales. This concept was introduced by the
Government Resources& AccountsAct 2000 (c.20). Itisaset of accountsfor agroup of
bodies, each of which appearsto HM Treasury to exercise functions of a public nature
or to be entirely or substantially funded from public money (section 9(1), Government
Resources & Accounts Act 2000). It can also include information about activities of
other persons or bodies, which appear to the Treasury to be activities of a public
nature (section 9(2), Government Resources & Accounts Act 2000). Such accounts can,
therefore, be used to give atotal picture of thefinancial transactions of the public sector,
or apart of the public sector.

Under section 10(8) of the Government Resources & Accounts Act 2000, as amended
by the Act, the Treasury can make arrangements with the Welsh Ministers to gather
information from bodies designated by the Treasury for the purpose of preparing Whole
of Government accounts in relation to Wales. Where such an arrangement exists, the
Welsh Ministers must prepare a set of accounts for those bodies (subsection (2)). The
accounts may include information about activities which are not activities of bodies
designated by the Treasury, but which appear to the Welsh Ministers to be activities
of a public nature (subsection (3)). Before designating a body, or giving any direction
to it, the Treasury must consult the Welsh Ministers where it thinks appropriate. This
will normally be where the body has activities relating wholly, or in significant parts,
to Wales.

The section makes provision asto theform of the accounts (subsections (2), (4) and (6)).

The Welsh Ministers must send accounts under this section to the AGW by 30"
November in the following financial year, or such other date as they may prescribe by
Order after consulting HM Treasury and the AGW. Thereason for this power to change
the date is that the system of Whole of Government accountsis still relatively new and
aspects of it are still being piloted by the Treasury.

The AGW must examine accounts sent to the AGW under section 141 with aview to
being satisfied that they present atrue and fair view (section 142(1)). The AGW must
then report on the accounts to the Assembly (subsection (2)). This must be done within
four months of the accounts being submitted to the AGW (subsection (2)). The auditors
of the bodies included in the Whole of Government accounts must give the AGW such
information and explanations asthe AGW may reasonably requireto carry out functions
under section 142 (subsection (3)).

Section 143 : Audit Committee Reports

510.

511.

The Audit Committee of the Assembly can consider, and report to the Assembly on,
any accounts, statement of accounts or report laid before the Assembly by the AGW or
the AGW’s own auditor (subsection (1)).

Thus, in addition to the scrutiny of accounts by the AGW, and the AGW’s power to
examine and report on the value for money achieved by the Welsh Ministers or the
Assembly Commission, the Audit Committee may provide a further level of scrutiny,
based on the findings of the AGW. This power of the Audit Committee also extends
to other reports and accounts, and reports of examinations, which the AGW will lay
before the Assembly. These include examinations into the economy, efficiency and
effectiveness with which a body or office specified in Schedule 17 to the Government
of Wales Act 1998 has used its resourcesin discharging its functions, or reports on the
accounts of Welsh NHS bodies, as defined in section 60 of the Public Audit (Wales)
Act 2004 (c.23).
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In addition to these powers of the Audit Committee, the Committee cantake evidence, if
regquested to do so, on behalf of the House of Commons Committee of Public Accounts,
and report its findings to that Committee. The Committee of Public Accounts can take
evidence from devolved Welsh public bodies, and would usually do so on the basis of
areport from the Comptroller and Auditor General (see section 136). The personsfrom
whom the Audit Committee can take evidence under this power are:

a) the principal accounting officer for the Welsh Ministers;
b) the principal accounting officer for the Assembly Commission, and

¢) any additional accounting officer designated by either of them.

Section 144: Publication of Accounts and Audit Reports etc

513.

514.

This section imposes an obligation on the Assembly to publish the documents referred
to in subsection (2) as soon after they are laid before the Assembly as is reasonably
practicable.

The documents in question are:

a) any accounts, statement of accounts or reports laid before the Assembly by the
AGW;

b) any accounts or reports laid before the Assembly by the AGW' s own auditor;

¢) any report laid beforethe Assembly by the Audit Committee under section 143(1),
i.e. areport by the Audit Committee on any accounts, statement of accounts or
report laid before the Assembly by the AGW or the AGW’ s own auditor; and

d) the annual estimate prepared by the AGW of the income and expenses of the
AGW’ s office for the following financial year, submitted to the Audit Committee
under paragraph 12(1) of Schedule 8 to the Act , as amended by the Audit
Committeeif applicable.

Section 145: Auditor General

515.

516.

This section provides for the continuation of the office of Auditor General for Wales or
Archwilydd Cyffredinol Cymru. The office was first established by section 90 of the
Government of Wales Act 1998 (c.38).

Schedule 8 makes other provision concerning the office of AGW.

Part 6: Miscellaneous and Supplementary

Overview of Part 6

517.

518.

519.

520.

Part 6 of the Act deals with Miscellaneous and Supplementary matters; only some of
these are referred to here.

The provisions(ss.116-118) in the 1998 Act relating to Welsh public records are carried
forward into this Act , with amendments. These take account of the changes being
implemented by thisAct , together with other changesin public administrationin Wales
(so for exampl e the records of the newly-created Welsh Centre for Health are included
as Welsh public records).

In the same way, the existing provisions in Schedule 8 of the 1998 Act on legal
proceedings on “Devolution issues’ are carried forward into the new Act as Schedule
9, but the provisions are updated to take account of the creation of the Supreme Court
by the Constitutional Reform Act 2005.

Sections 150, 151 and 153 deal with issues potentially arising as a result of use by
the Assembly of its Measure-making or Act-making powers. Section 150 (which is
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based on s.104 of the Scotland Act 1998) authorises the Secretary of State to make
orders amending legislation or any other instrument or document consequential upon
an Assembly Measure or Act or ancther piece of subordinate legislation relating to
Wales. The purpose of thisis to enable the Secretary of State to ensure that the statute
book for England and Wales maintains general consistency and coherence, and that
guestions as to the meaning of legidation (other than that made by the Assembly) are
not inadvertently raised as a result of any Measure adopted by the Assembly. Section
151 issimilarly a“tidying-up” power, enabling Her Majesty in Council to make orders
to deal with any consequences of possible ultraviresaction by the Assembly in exercise
of itslegidative functions. Section 153 carries forward, with amendments, the existing
provision (s. 110) of the 1998 Act, enabling courts or tribunals, in circumstances where
they have concluded that either the Assembly or the Welsh Ministers have gone beyond
their legidative powers, to make orders limiting or removing the retrospective effect
of any such conclusion.

Finally, sections 154 and 156 provide guidance to the courts on the interpretation
of Assembly legislation. By section 156, and following s.122 of the 1998 Act, the
English and Welsh texts of legislation are to be treated as of equal standing. Section
154 authorises a court to “read down” Assembly legislation, so far as that is possible,
in order to be able to conclude that a provisioninissueisintra vires.

DETAILED COMMENTARY ON SECTIONSIN PART 6

Welsh public records

Section 146: Status of Welsh public records

522.

523.

524.

This section carriesthrough, with some amendments, the provision made by section 116
of the Government of Wales Act 1998. The effect of the section is that Welsh public
records, as defined by section 148, are governed by the Public Records Act 1958
until such time as the Lord Chancellor makes an order under section 147 imposing
or conferring functions in respect of them (for example, a duty to preserve them) on
either the Welsh Ministers, or amember of staff of the Welsh Assembly Government.
The Public Records Act 1958 provides for the preservation and safe-keeping of public
records. Rights of access to such records are now governed by the Freedom of
Information Act 2000.

However, under the definition in section 148, the records of the Assembly and the
Assembly Commission are not Welsh public records. Therefore, the Lord Chancellor
cannot make an order under section 147 imposing a duty on the Welsh Ministers
or a member of staff of the Welsh Assembly Government to preserve those records.
Furthermore, those records are not public recordsfor the purposes of the Public Records
Act 1958. Accordingly, in analogy with the position in respect of the records of the UK
Parliament and the Scottish Parliament, the Assembly and the Assembly Commission
will be responsible for their own records, and are not subject to a statutory regime in
relation to the records’ maintenance. However, under this Act , the Assembly and the
Assembly Commission will both be subject to the access to information regime in the
Freedom of Information Act 2000.

Recordswhich are records of the Assembly constituted under the Government of Wales
Act 1998, but which are to transfer to the Welsh Ministers, the First Minister or the
Counsel General by virtue of paragraphs 38 and 39 of Schedule 11 of this Act (unless
an Order in Council makes alternative provision, records connected with a function
which is transferred under this Act to the Welsh Ministers, the First Minister or the
Counsel General will transfer to the sametransferee), are Welsh public recordsby virtue
of section 148(1)(a). Accordingly, by virtue of section 146 they will be subject to the
provisionsof the Public Records Act 1958 until such time asthe Lord Chancellor makes
an order under section 147. Records of the Assembly constituted under GoOWA which
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have not transferred to the Welsh Ministers will be the responsibility of the Assembly/
Assembly Commission.

Section 147: Transfer of responsibility

525.  This section replicates the Lord Chancellor’s order-making power under section 117
of the Government of Wales Act 1998 except in so far as post-separation the duty
to preserve Welsh public records can only be imposed on the Welsh Assembly
Government rather than on the Assembly.

526. ItallowsthelLord Chancellor (whoisotherwiseresponsiblefor Welsh public records by
virtue of section 146 and the Public Records Act 1958) to confer or impose functions,
including responsibility for the preservation and safe-keeping of such records on the
Welsh Ministers, or on amember of staff of the Welsh Assembly Government.

527.  The Lord Chancellor must consult the Welsh Ministers before making an order under
this section.

Section 148: Meaning of “Welsh public records’

528.  This section defines “Welsh public records’. The Lord Chancellor can make an order
under this section designating other records as “Welsh public records’, but cannot
do so in respect of certain records, including those of the Assembly or the Assembly
Commission.

Miscellaneous

Section 149: Resolution of devolution issue

529.  This section gives effect to Schedule 9, which makes detailed provision about the
resolution of devolution issues.

Section 150: Power to make consequential provision

530. This section enables the UK Government to make subordinate legislation to deal with
the consequences of provision made by or under ‘Welsh legidation’.

531. The section enables the Secretary of State by order, to make provision which he
considers appropriate in consegquence of any provision made by or under an Assembly
Measure or Act, or any provision of subordinate legislation made, confirmed or
approved (or purporting to be made, confirmed or approved) by the Welsh Ministers,
the First Minister or the Counsel General, or any provision of subordinate legislation
made, confirmed or approved (or purporting to be made, confirmed or approved) by
a person other than a Minister of the Crown under an Act of Parliament where the
statutory instrument is required to be laid before the Assembly.

532. An order under this section can make provision having retrospective effect and may
modify any enactment, prerogative instrument or other instrument or document asis
considered appropriate by the Secretary of State. Orders under this section are subject
to negative procedure in Parliament (i.e. they can be annulled after being made by a
resolution of either House of Parliament) unlessthey modify an Act, in which casethey
are subject to affirmative procedure (i.e. they cannot be made unless they have first
been laid before and approved in draft by aresolution of both Houses of Parliament).

Section 151: Power to remedy ultra vires acts

533.  ThissectionenablesHer Majesty by Order in Council to make provisionin consequence
of an Assembly Measure or Act or an exercise by any person of a function imposed
or conferred by Assembly Measure or Act which is, or is suspected to be, outside the
competence of the Assembly or person. Such provision could be given retrospective
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effect to enable third parties to be put in the position they thought they were in before
a defect was discovered.

An Order in Council under this section can make any modifications as Her Majesty
considers appropriate to remedy any enactment (including an Act of the Scottish
Parliament or an instrument made under such an Act) , prerogative instrument or other
instrument or document. However, where the proposed modifications are amendments
to or repeals of Acts, adraft statutory instrument has to be approved by aresolution of
both Houses of Parliament before a recommendation can be made to Her Majesty to
make the Order in Council.

In circumstanceswherethe Secretary of State has used hispower in section 150 to make
modifications of enactments, instruments or documents (see the note to that section),
in consequence of an Assembly Measure, an Act of the Assembly or subordinate
legislation made under such Measure or Act, but it is subsequently considered that the
Measure or Act in question (including the Act or Measure under which the subordinate
legidlation was made) was outside the Assembly’s legidative competence, the power
in section 151 may be used by Her Mgesty to reverse or modify any consequential
modifications made in exercise of the power under section 150. Such reversal or
maodification of the modifications may be considered appropriate in consequence of the
Measure or Act which is considered to be beyond competence.

Section 152: Intervention in case of functionsrelating to water etc.

536.

Thissection allowsthe Secretary of Stateto intervenewherethe exercise of (or failureto
exercise) devolved functions by the First Minister, the Welsh Ministers or the Counsel
General, or by anyone else upon whom such functions have been conferred by an
Assembly Measure or Act, might have a serious adverse impact on water resources,
supply or quality in England. The intervention is to take the form of a notice to the
person(s) on whom such functions are conferred. The Environment Agency and any
water or sewerage undertaker concerned in the case must also be notified that the
Secretary of Stateisintervening. The effect of the noticeisto allow that the Secretary of
State to exercise the relevant function instead of the person(s) on whomiit is conferred.
The notice must explain why the Secretary of State is intervening. It can also make
provision about the effect of actions previously taken by the person(s) on whom the
function is conferred, and extend the time for the taking of steps in relation to that
function by the Secretary of State, or any other person.

Section 153: Power to vary retrospective decisions

537.

538.

539.

This section providesfor acourt or tribunal to remove, or limit any retrospective effect,
or suspend any such effect, of a decision by it that an Assembly Measure or Act or a
provision of it isoutside the Assembly’ s competence, or that aprovision of subordinate
legislation made (or purported to be made) under an Assembly Measure or Act of the
Assembly, or by the Welsh Ministers, the First Minister or the Counsel General is
outside the power to make that subordinate legislation..

The section also provides that one of the criteria the court or tribunal must take into
account when determining whether to use this power isthe extent to which third parties
would otherwise be adversely affected.

The section also provides that if a court or tribunal is considering using this power
it must in certain circumstances give notice of that fact to the Attorney General and
the Counsel General in relation to proceedingsin England and Wales, to the Advocate
General for Scotland in relation to proceedingsin Scotland and to the Advocate General
for Northern Ireland in relation to proceedings in Northern Ireland. The appropriate
person may then become a party to the proceedings so far as they relate to the making
of the order. The section enables the court or tribunal to take into account and award
the whole or part of the additional expense incurred as a result of the participation of
an appropriate person to the person who incurred them.
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540.  Provision for court procedures applying for the purposes of this section can be made
under any power to make provision for regulating procedure before any court and
tribunal. Such provision would include, for example, how to determine the time within
which any noticeisto be given.

Section 154: Interpretation of legislation

541.  This section makes provision for the interpretation of a proposed Assembly Measure,
an Assembly Measure, an Act or Bill of the Assembly, and of subordinate legislation
made, confirmed or approved or purporting to be made, confirmed or approved under
an Assembly Measure or Act of the Assembly. The purpose of the section is to enable
the courtsto give effect to such legislation, wherever possible, rather than to invalidate
it merely because it could be read in such a way as to be outside the competence or
powers under which it was made.

542. It providesthat, in such case, the legidation isto be read as narrowly asisrequired for
it to be considered to be within competence or powers (if such areading is possible)
and isto have effect according to that narrow reading.

Section 155: Functions exercisablein relation to Wales

543.  Thissection alows Her Majesty to make Ordersin Council specifying functionswhich
are, or are not, for such purposes as the Order may specify:

a) exercisable by the First Minister, the Welsh Ministers or the Counsel General; or
b) exercisablein relation to Wales.

544.  Orders under this section are subject to negative procedure in Parliament, (i.e. they can
be annulled after being made by a resolution of either House of Parliament).

Section 156: English and Welsh texts of legislation

545.  This section confers equal validity on the English and Welsh texts of legislation
(including Assembly Actsand Measures, and subordinate | egislation) made bilingually.

546. It also contains a provision allowing the Welsh Ministers to provide by order (subject
to the prior approval of the Assembly by formal resolution) that particular Welsh words
and phrases in Assembly Measures or Acts, or in subordinate legislation made under
them or by the Welsh Ministers, are to have the same meaning as the English words
and phrases specified in relation to them in the order. The purpose of this provision is
to ensure that the legislation has the same effect in both languages.

Section 157: Orders and directions

547.  This section contains provision applicable to any power in the Act to make orders. It
providesthat the Welsh Ministers' and a Minister of the Crown’s powers under the Act
to make orders are to be exercisable by statutory instrument. It also provides that any
power under the Act to give adirection includes apower to vary or revokethe direction.

Section 158: I nterpretation
548.  This section defines terms used in the Act.

Section 159: Index of defined expressions

549.  Thissection containsalist of expressionswhich are defined or explained in the Act and
notes the provisions where such definitions or explanations are to be found.
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Section 160: Minor and consequential amendments

550.

551.

This section introduces Schedule 10 which contains minor and consequential
amendments to other legislation that follow from the provisions of this Act. It enables
the Secretary of State by order to make further amendments, in consequence of thisAct,
to legislation which was made before, or was made in the same Parliamentary session
as, this Act.

The section al so providesfor amechanism that ensuresthat the Secretary of State cannot
make an order making consequential amendments to another Act, unless the order has
been approved by both Houses of Parliament. The mechanism is that the Secretary of
State must lay a draft of the order before both Houses of Parliament, and cannot make
the order until both Houses have made a resolution approving the draft order. If the
order does not contain amendments to Acts, aresolution of either House of Parliament
can annul that order after it has been made.

Section 161: Commencement

552.

553.

This section provides that, subject to the following exceptions, the provisions of this
Act come into force immediately after the Assembly ordinary election in 2007. The
exceptions are as follows.

Provisions which come into force on the date of Royal Assent:

Section Effect

Schedule 2,| Para5 allows the Assembly Commission to promote awareness of
paras 5, 6 and 12 | the Assembly election system, and of the current or any pending
system of devolved government in Wales.

Para 6 alows the Assembly Commission to provide financial
assistanceto the Electoral Commission to promote awareness of the
Assembly election system and the system of devolved government
in Wales.

Para 12 allows Her Mgjesty to make an Order in Council providing
for the Assembly Commission to betreated to any extent asaCrown
body for the purposes of any enactment.

Sections 95| Section 95 allows Her Magesty to amend Schedule 5 by Order
and 96, and|in Council. Schedule 5 contains the matters in relation to which
Schedule 5 the Assembly may pass Assembly Measures, together with general
restrictions on such legislative competence and exceptions from
those restrictions.

Section 96 permits the Counsel General or the Attorney General to
refer a proposed Order under section 95 to the Supreme Court to
decide whether any matter that the proposed Order would add to
Part 1 of Schedule 5 relates to afield listed in that Part.

Section 109 and | Section 109 allows Her Majesty to amend Schedule 7 by Order
Schedule 7 in Council. Schedule 7 contains the subjects (including exceptions
from those subjects) in relation to which the Assembly would
be able to pass Acts of the Assembly if the majority of voters
in a referendum voted for the Assembly to have such powers.
The Schedule also contains general restrictions on such legislative
competence and exceptions from those restrictions.

Section 119, | Requirement for the Secretary of State to make awritten estimateto

and repeal by
Schedule 12 of

the Assembly of payments to be made into the Welsh Consolidated
Fund, and to the Welsh Ministers, First Minister and Counsel
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Section

Effect

section 81 of
GoWA

General, at least four months before the beginning of the financia
year.

The purpose of commencing this provision on the date of Royal
Assent isto allow the Secretary of Stateto producewritten estimates
of payments in sufficient time to enable the “old” Assembly
established under GoWA to set the budget for financial year
2007-08.

Repeal of antecedent provision under s.81 GoWA.

Section 120 (3)
and (7)

Provision allowing the Treasury to designate by order that, in
respect of certain sums received by or on behaf of the Welsh
Ministersand others(e.g. the Auditor General) the Welsh Ministers
are required to pay an equivalent sum into the UK Consolidated
Fund, viathe Secretary of State.

Section 125
and repeal by
Schedule 12 of
section 86 of
GoWA

Requirement for an annual Budget motion, and repeal of provision
requiring Assembly constituted under GOWA to make an annual
statement of proposed expenditure.

The provisions in Section 125 are commenced from Royal Assent
to enable the “old” Assembly constituted under GoWA to set an
annual Budget for financial year 2007-' 08.

Sections 157 to| General provisions about orders and directions; interpretation; and
159 index of defined expressions.

Section 160 (2) | Power for the Secretary of Stateto make consequential amendments
to (4) to other enactments.

The amendment | Provision in relation to financial assistance which may be provided
made to | by the Assembly Commission to the Electoral Commission under
section 13 of the | paragraph 6 of Schedule 2 to this Act.

Political Parties,

Elections and

Referendums

Act 2000

(PPERA), by

paragraph 61 of

Schedule 10

This section Provides for when the provisions of thisAct come into force.
Section 162 and | Transitional provisions, transitory provisions and savings, together
Schedule 11 with power for the Secretary of State to make other such provisions.
Repeal by | Repeal of provision disqualifying from Assembly membership
Schedule 12 | anyone who has been disqualified from being a local authority

of s.12(2)(d)
GoWA

member under ss. 17(2)(b) or 18(7) of the Audit Commission Act
1998. Those sections are now spent.

Sections 164 to
166

Extent, Financia Provision and short title.

Provisions which come into force on 1% April 2007:

Sections 117
and 118, and
repeal by

Establishing the Welsh Consolidated Fund, and requiring the
Secretary of State to make paymentsinto it from time to time.

Repeal of antecedent provision under s.80 GoWA.
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Schedule 12 of
s.80 GoWA

Section 120(1) | Provisions relating to payments into, and payments chargeable on,
and (2), (4) to|the Welsh Consolidated Fund.

(6) and (8) and
the repea by
Schedule 12 of
section 84 of
GoWA

Sections 121 | Provisionsallowing the Welsh Ministersto borrow money from the
and 122, and| Secretary of State.

repea bY Repeal of antecedent provision under 82 GOWA
Schedule 12 of | ReP provision under s. OWA.

s.82 GoWA

Section 124, | Provisions specifying when payments can be made out of the Welsh
and repeal by | Consolidated Fund.

Schedule 12 of —

ss. 85(1) and 89 Repeal of antecedent provision under s.85(1) and 89 GoWA.
GoWA

Section 126 Section 126 allows one or more supplementary Budget motions to
be moved in any financial year.

Sections 128 Section 128 permits payments to be made out of the Welsh
and 129 Consolidated Fund without a budget resolution in an emergency
situation. Section 129 requires approval to draw from the Auditor
General for Wales before any payment can be made out of the
Welsh Consolidated Fund.

Schedule 10 The amendments made to the Local Government, Planning and
Land Act 1980, the Local Government Finance Act 1988 and the
Housing Act 1988, consequential upon the creation of the Welsh
Consolidated Fund.

Provisions which come into force immediately after the day on which the first First
Minister is appointed under section 46, unless they were brought into force on Royal
Assent or on 13 April 2007 as set out above, and subject to section 161 (6), which makes
provision asto when certain repeals of GOWA will comeinto force

a) Any provision so far as it relates to functions of the First Minister, the Welsh
Ministers, the Counsel General or the Assembly Commission,

b) Any provision so far as it relates to the Auditor General or the Comptroller and
Auditor General,

¢) Any other provision whichisan amendment to GoOWA 1998 made by Schedule 10
to thisAct,

d) Repealsby Schedule 12 of provisions which fall to be repealed as a consequence
of provisions which fall within sections 161 (4) (a), (b) or (c).

The repeal by Schedule 12 of sections 83, 88, 93(8), 97 and 101A of GoWA, and of
other provisions of that Act so far as they relate to those sections, is dealt with by
section 161 (6).

The repeals come into force when those sections (which make various provisions in
relation to the preparation of accounts by the Assembly and by the Secretary of State)
have been complied with for the financial year ending 31% March 2007 (and for earlier
financial years), and sections 123, 131, 132 and 141 do not apply for that financial year.
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The Assembly Act provisions and provisions relating to the holding of a referendum
on those provisions, come into force as follows:

a) The“Assembly Act provisions’ are defined by section 103(8) as sections 107 and
108, and sections 110 to 115.

b) Sections107 and 108 givethe Assembly primary legislative powers, itslegislative
competence being set out in section 108 and Schedule 7. These powers are
exercisable by the passing of Acts of the Assembly. Sections 110 to 115 set out
related procedural provisions.

¢) Sections 103 and 105 come into force immediately after the Welsh ordinary
electionin 2007. Section 103 providesfor the holding of areferendum on whether
the Assembly Act provisions should be brought into force. Section 105 provides
that if the mgjority of voters in such areferendum vote in favour of bringing the
Assembly Act provisionsinto force, then the Welsh Ministers can bring them into
force on such date asthey may specify by making acommencement order. Section
104, which deals with proposals by the Assembly that a referendum should be
held, comes into force on the first appointment of aFirst Minister under the Act .

Section 162: Transitional etc. provision

559.

560.

561.

This section gives effect to Schedule 11, which contains transitional and transitory
provisions and savings. It also confers a general power on the Secretary of State to
make, by order, any other transitional, transitory or saving provision which appears
appropriate, including savings from the effect of amendments, repeals or revocations
of legislation made by this Act. This power is not limited by Schedule 11, and orders
made under this section can modify that Schedule.

The provisions made in Schedule 11 and in any order under this section are subject
to sections 16 and 17 of the Interpretation Act 1978 . Section 16 of that Act makes
general provisions about the effect of repeals, e.g. saving the validity of anything done
or any right incurred under a previous enactment prior to itsrepeal . Section 17 provides
that where an Act repeals and re-enacts a previous enactment, unless the contrary
intention appears, any reference in any other enactment to the repealed enactment
shall be construed as one to the re-enacted provision. It also provides that subordinate
legidlation, or other things done under the repealed enactment, are to have effect as if
made or done under the re-enacted provision.

Orders under this section are subject to negative parliamentary procedure, unless they
amend or repeal any of paragraphs 30 to 35, 50 and 51 of Schedule 11 to this Act, in
which case they are subject to affirmative parliamentary procedure.

Section 163: Repeals and revocations

562.

This section introduces Schedule 12.

Section 165: Extent

563.

The Act 's substantive provisions extend (with limited exceptions) to the whole of
the United Kingdom athough its practical application will be confined almost entirely
to Wales. The provisions which do not extend to the whole of the United Kingdom
are section 36(7) to (9), section 39 and section 40(2) and (3). These provisions create
criminal offences and extend only to England and Wales. Where the Act makes
consequential amendments, these have the same extent asthat of the statutes amended.

Section 166: Short title

564.

This section provides the title by which reference may be made to this Act in other
legislation.
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Schedule 1: Alteration of Assembly Electoral Regions

565.

566.

567.

Section 2 of the Act says, among other things, how the Assembly electoral regions are
delineated and how many seats will be allocated to each.

Alterations may need to be made to those regions, and to the numbers of seats all ocated
to those regions, as a consequence of changes to parliamentary constituencies.

This Schedul e deal swith making alterationsin such circumstances. However, until such
time as the functions of the Boundary Commission for Wales are transferred to the
Electoral Commission, and functions are conferred on the Boundary Committee for
Wales, by the coming into force of section 16 (1) of the Political Parties, Elections
and Referendums Act 2000 for those purposes, the Schedule is to have effect with the
modifications set out in paragraph 1 of Schedule 11.

Paragraph 1 —Introduction

Paragraph 1(2)

568.

569.

570.

571.

572.

573.

Sub-sections 3(1) and 3(2) of the Parliamentary Constituencies Act 1986 require the
Electoral Commission to keep under review the representation of England, Scotland,
Wales and Northern Ireland in the House of Commons, and to make regular reports to
the Secretary of State about the representation of the whole of each of those parts of the
United Kingdom (for example, the whole of Wales).

Sub-section 3 (3) of the Parliamentary Constituencies Act 1986 also givesthe Electoral
Commission the power to report to the Secretary of State on a particular area (for
example, a specific area of Wales), showing the constituencies into which it thinks the
area should be divided, in order to ensure compliance with rules which are set out in
Schedule 2 to the Parliamentary Constituencies Act 1986.

The effect of sub-section 3A (1) of the Parliamentary Constituencies Act 1986 is that
where the Electoral Commission intends to consider making a report under sub-

section 3(1) or sub-section 3(2) of that Act, the Boundary Committee for Wales
must carry out areview.

The purpose of the review by the Boundary Committee for Walesisto enableit to make
recommendations to the Electoral Commission about what it should put in its report to
the Secretary of State.

Under sub-section 3A(2) of the Parliamentary Constituencies Act 1986, the Boundary
Committee for Wales must put its recommendations in a report to the Electoral
Commission.

Paragraph 1(2) of Schedule 1 to this Act says that Schedule 1 will apply where the
Electoral Commission intends to consider making a report in respect of the whole of
Wales, or a part of Wales under section 3 of the Parliamentary Constituencies Act
1986 and, therefore, the Boundary Committee for Wales is under a duty to make
recommendations to the Electoral Commission about what the report should say.

Paragraph 2 - Assembly electoral region issue

Paragraphs 2(1) and 2(2)

574.

575.

Paragraph 9 of this Schedule sets out rules which must be followed in relation to the
delineation of Assembly electoral regions, and the allocation of regional seats to those
regions.

If the Boundary Committee for Wales has provisionaly decided upon some
recommendations which it is minded to put in a report to the Electoral Commission,
and which would involve altering any parliamentary constituency in Wales, it must also
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consider whether there needsto be any alteration to the Assembly electoral regions, or to
the allocation of seatsto those regions, in order to ensure that the rulesin paragraph 9 of
this Schedule would still be complied with, following those aterationsto parliamentary
constituencies (“the Assembly electoral region issue”).

Paragraph 3 - Notice of Committee’ s proposed recommendations

576. This paragraph requires the Boundary Committee to publish notice of its
recommendations in each electoral region affected.

Paragraph 3(1)

577.  For the purposes of this paragraph, a recommendation which “affects” an Assembly
electoral region need not be a recommendation that the region should be

altered. A recommendation that a region should not be atered also counts as a
recommendation that affects aregion.

Paragraph 3(2)
578.  Thissayswhat must be in the notice. The notice must:

a) say what the effect of the Boundary Committee for Wales' proposed
recommendations will be;

b) if the Boundary Committee is recommending a change to an electoral region, say
where the public can inspect a copy of the recommendations. There must be at
least one place of ingpection in each constituency which falls within the electoral
region;

c) explain that if anyone wishes to express a view about the recommendations they
may do so by writing to the Boundary Committee. Their letter must be received
by the Committee within one month of the date of publication of the notice.

Paragraph 3(3)

579. The Boundary Committee for Wales must take into account any views which are
received by it within the one month time limit.

Paragraph 3(4)

580. This says what must happen if, after the newspaper notice has been published, the
Committee changes any of its recommendations in respect of an electoral region
(including where it has made the change after taking into account views expressed to
it following publication of the newspaper notice).

581.  The Committee must publish another notice in a newspaper which is readily available
in the electoral region to which the changed recommendations relate. The notice must:

a) say what the effect of the changed recommendations would be;

b) if a changed recommendation would have the effect of altering an Assembly
electoral region, say where the public can inspect a copy of the recommendation.
There must be at least one place of inspection in each constituency which falls
within the electoral region;

c) explain that if anyone wishes to express a view about the changed
recommendations they may do so by writing to the Boundary Committee. Their
letter must be received by the Committee within one month of the date of
publication of the notice.
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Paragraph 3(5)

582. However, where the effect of the Boundary Committee’ s recommendation (original or
revised) is only to alter the number of regional seats for a region, and the resulting
number of regional seats for all the regions would be exactly divisible by 5, the
Committee does not have to publish a newspaper notice.

Paragraph 3(6)

583. However, if the Boundary Committee’s proposed recommendations ( origina or
revised) would result in the total number of seatsfor all the Assembly electoral regions
not being exactly divisible by 5, then the recommendation will necessarily affect all
the electoral regions.

584. Therefore, the Boundary Committee must publish newspaper notices which comply
with paragraph 3(2) of this Schedule in all the electoral regions. The effect on each
region must be stated in the notice. The Boundary Committee is under a duty to take
into account any views expressed following publication of the notice.

Paragraph 4 - Local inquiries

585.  This paragraph enables the Boundary Committee to hold alocal inquiry in respect of
the Assembly electoral region or regions.

Paragraph 4(6)

586. The person appointed to hold the local inquiry has the powers to summon withesses
that are set out in sub-section 250(2) of the Local Government Act 1972.

587.  The person holding the inquiry may issue a summons requiring someone to attend the
inquiry at a particular time and place, and to give evidence or produce documents of a
specified nature. The documents must be ones which arein his custody or control, and
which relate to any matter which isin issue at the inquiry.

588.  The person holding theinquiry can take evidence on oath, and may administer the oath.
589.  Witnesses who have been summoned to attend must have their expenses paid.

590. Sub-section 250(3) of the Local Government Act 1972 aso applies to inquiries
held under this paragraph, and this creates offences about deliberately disobeying
summonses, and deliberately altering, suppressing, concealing, or destroying evidence.

591.  The offences are summary only. The maximum fine for the offencesis level 3 on the
standard scale, or imprisonment for up to six months, or both.

Paragraph 5 — Committee’ s Report

592.  Thisparagraph requiresthe Committee' s report to contain the recommendations which
they propose should be included in the Electoral Commission’sreport under paragraph
8 of this Schedule.

Paragraph 6 — Consideration of the Committee’ s Report by the Commission

General

593.  Under section 3A(3) of the Parliamentary Constituencies Act 1986, when the Electoral
Commission receives the recommendations of the Boundary Committee in relation to
parliamentary constituencies, the Commission may :

a) accept all the Committee’ srecommendations and include them in itsreport to the
Secretary of State;
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b) agree changes to the recommendations with the Committee, and then include the
changed recommendations in its report; or

C) reject the recommendations
If it rejects the recommendations, it must either:

a) requiretheBoundary Committeeto reconsider them, with aview to the Committee
submitting different recommendations to the Commission; or

b) requirethe Committee to carry out afresh review of the whole or part of the area
it had originally reviewed; or

¢) only in a case where the purpose of the Boundary Committee's review was to
enable the Electoral Commission to submit a report under section 3(3) of the
Parliamentary Constituencies Act, take no further action.

A report under section 3 (3) of the Parliamentary Constituencies Act 1986 is the one
whichthe Electoral Commission has power to submit to the Secretary of Stateinrelation
toaparticular areaof the United Kingdom, making recommendations about the division
of that area into parliamentary constituencies, in order to ensure that rules set out in
Schedule 2 to the Parliamentary Constituencies Act are complied with.

Paragraph 6(1)

596.

Paragraph 6(1) says that the Electoral Commission has the same powers (with any
necessary modifications) in relation to recommendations by the Boundary Committee
about Assembly electoral regions, as it has in relation to recommendations about
parliamentary constituencies (i.e., those set out in section 3A(3) of the Parliamentary
Constituencies Act 1986 and explained above).

Paragraphs 6(2) to (4)

597.

598.

599.
600.

These paragraphs say that if the Electoral Commission is minded to use its powers
in section 3A (3) (b) and (c) of the Parliamentary Constituencies Act 1986 (these
are the powers of acceptance with agreed changes, or regjection), in relation to
recommendations by the Boundary Committee about Assembly electoral regions, then
it must have regard to any views expressed in response to the Committee' s newspaper
notice.

If the Commission is minded to use those powersin relation to only part of an electoral
region, then the views to which it must have regard are those which relate to that part.

It must also have regard to the findings of any local inquiry which was held.

If the Commission is minded to use its powers in relation to only part of an electoral
region, then the findings of any local inquiry to which it must have regard are those
which relate to that part.

Paragraph 7 — Directions by Commission to the Committee

601.

602.

603.

This applies section 3A (4) of the Parliamentary Constituencies Act 1986 with a
modification.

When the Boundary Committee is carrying out its duties under the Parliamentary
Constituencies Act 1986, it must comply with any directions which the Electoral
Commission givesto it.

The effect of the modification is that the Boundary Committee must only follow them
if it can do so and still ensure compliance with the rulesin paragraph 9 of this Schedule
(i.e., the rules which must be followed in relation to the delineation of Assembly
electora regions, and the allocation of regional seats to those regions).
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Paragraph 8 — Commission’s Report

604.  This paragraph deals with what happens if the Electoral Commission submits to the
Secretary of State a report under section 3(1) of the Parliamentary Constituencies Act
1986 which recommends alterations in parliamentary constituencies in Wales, or a
report under section 3(3) of that Act which relates to any constituency in Wales.

Paragraph 8(1)

605.  The report under section 3 (3) of the Parliamentary Constituencies Act 1986 is one
which says what constituencies the Electoral Commission think an area should be
divided into, in order to comply with rules that are set out in paragraphs 1 to 6 of
Schedule 2 to the Parliamentary Constituencies Act 1986.

Paragraph 9 - Rules

General

606. The rules in paragraph 9 apply to the Boundary Committee's consideration of the
Assembly electoral region issue and the Electoral Commission’s report under section 3
of the Parliamentary Constituencies Act 1986.

Paragraph 9(1)

Therulesareasfollows:

607. Thewhole of an Assembly constituency must be contained in the same electoral region.
It must not straddle two or more regions.

608. Theelectoral regions must contain a similar number of electors, so far asis reasonably
practicable. There may be special geographical factors which mean that this is not
reasonably practicable, and these can be taken into account.

609. Thenumber of regional seats must be half the number of Assembly constituencies. For
example, if there are 40 constituencies, there must be 20 regional seats.

610. However, if the number of constituencies can’t be divided exactly by 2 (e.g. 39), oneis
added to the number of constituency seats, and then that number is divided by 2.

611. For example, if there were 39 constituencies, “1” would be added to 39, to give 40, and
40 would then be divided by 2 - so the number of regional seats would be 20.

612. The number of seatsin each electoral region will be the total number of regional seats
inthe Assembly, divided by 5. Therefore, if the total number of regional seatsis 20, the
number of regional seatsin Assembly electoral region “A” will be 4.

Paragraph 9(2)

613. However, if the total number of regiona seats cannot be divided exactly by 5 (for
example, 19), the next highest number which can be divided exactly by 5 is identified
(for example, if the total number of regional seats was 19, that next highest number
would be 15.)

614. Thisisthen subtracted from the total number of regiona seats (in the above example,
15 would be subtracted from 19, leaving 4).

Paragraph 9(3)
615. Theresult (4, in the above example) isthe number of residual seats.
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Paragraph 9(4)

616.

Only oneresidual seat can be allocated to each electoral region.

Paragraph 9(5)

617.

618.

The next highest number below the total number of regional seatswhich can be divided
exactly by 5 is then taken again. In the above example of 19 regional seats, it was 15.
Thisisthen divided by 5. In this example, the result would be 3.

For each electora region, that number is then added to the number of Assembly
constituencies in the region. The result is then divided into the number of electorsin
that region.

Paragraph 9(6)

619.

620.

621.

Taking the above example again, if the number of electors in electora region A is
130,000, and the number of constituenciesin theregionis 10, 130,000 is divided by 13
(10 + 3), giving aresult of 10,000.

The results which this calculation produces for each region are then compared. The
residual seats are then allocated. It is desirable that the residual seats are allocated to
the regions in respect of which this calculation produced the highest results, and this
should be taken into account when the residual seats are allocated.

If an electoral region is not alocated a residual seat, the number of regional seats it
has will just be one fifth of the next highest figure to the total number of regional seats
which can be divided exactly by 5. In the example of 19 regional seats, the next highest
number would 15, which when divided by 5 gives 3 regional seats.

Paragraph 10 — Ordersin Council giving effect to Commission reports

Paragraph 10(1)

622.

623.

Recommendations of the Electoral Commission are put into effect by an Order in
Council, made under the Parliamentary Constituencies Act 1986.

Where parts of the Order relate to parliamentary constituencies, and parts relate to
Assembly regions, those parts can come into force on different dates.

Paragraph 10(2)

624.

However, where an Order has come into force altering Assembly electoral regions, any
constituency by-elections, or the filling of vacancies in regional seats will take place
on the basis of the old electoral regions. Voters will only vote on the basis of the new
electoral regions at the next general election.

Paragraph 11 — I nterpretation: the regional electorate

Paragraph 11(1) to 11(3)

625.

626.

627.

It is necessary for the Electoral Commission and the Boundary Committee to identify
theregional electorate figure for each region, when they are considering whether there
needs to be any alteration to the Assembly electoral regions to ensure the rules in
paragraph 9 of this Schedule are still complied with.

This paragraph defines what the Commission and the Committee should take as the
regional electorate figure.

For each Assembly electoral region, it is the total number of persons who are on a
register of local government electors at addresses which fall within that Assembly
electoral region, on a specific date.
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The specific date (“the enumeration date” referred to in paragraph 11 (2)) isthe date on
which the notice appeared in the London Gazette, saying that the Electoral Commission
intends to issue a report into parliamentary constituencies under the Parliamentary
Constituencies Act 1986. The Electoral Commission has a duty to publish the notice
under section 5 (1) of that Act.

Paragraph 12: Interpretation: general

Paragraph 12

629.

630.

631.

632.

When this Schedule refers to "the Assembly electoral region issue’, it means
the question the Boundary Committee are obliged to consider as to whether any
recommendations they are making about alterations to parliamentary constituencies
require any alterations to Assembly electoral regions, or to the allocation of Assembly
regional seats.

There is a clarification of the meaning which should be given to the phrase
“recommendation” in this Schedule. It can mean both a recommendation that an
dteration is made, and a recommendation that no alteration is made, unless it is clear
from the context in which it is used that it only means a recommendation that an
alteration be made.

The effect of this clarification means that, for example, in paragraph 3 (2) () of this
Schedule “recommendation” would include both a recommendation for a

change to an Assembly electoral region, and a recommendation for no change to
an electoral region.

In contrast, when paragraph 3 (2) (b) refers to “a copy of the recommendations’
being open to inspection, it is clear from the first part of that sub-paragraph that
“recommendations” is only intended to refer to those recommendations which are for
achange to an electoral region.

Schedule 2: Assembly Commission

633.

634.

Schedule 2 makes further detailed provision about the National Assembly for Wales
Commission (“the Assembly Commission”), which is established by Section 27. This
Schedule coversthe membership, property, staff, powers, duties, proceedingsand status
of the Assembly Commission.

The Schedule appliesthe principles of sustainable devel opment, equality of opportunity
and equal trestment of the English and Welsh languagesto the exercise of the Assembly
Commission’s functions. It also provides a power for the Assembly Commission to
promote public awareness of the current or pending system of devolved government in
Wales, and the system for the election of Assembly members.

Membership

Paragraph 1

635.

636.

Paragraph 1(1) provides that unless the Presiding Officer ceases to be an Assembly
member (otherwise than by reason of a dissolution of the Assembly), the Presiding
Officer continuesto hold office asamember of the Assembly Commission until another
person is elected to the office of Presiding Officer (under section 25).

Paragraphs 1(2) and (3) provide that the four other members of the Assembly
Commission appointed under section 27(3) remain in office, including after a
dissolution, until areplacement is appointed. They would only cease to be amember of
the Assembly Commission if they died, became disqualified from being an Assembly
member, resigned their seat as an Assembly member or their office as a member of the
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Assembly Commission, or were removed from the Assembly Commission by resolution
of the Assembly.

637.  Thus the effect of paragraph 1 is to allow the Assembly Commission to continue to
function during a dissolution.
Property

Paragraph 2

638.

639.

Staff

Thisprovidesthat the Assembly Commission hasthe power to acquire, hold and dispose
of property.

By virtue of paragraph 28 of Schedule 10 to the Act , which inserts section 166C and
166D into the Copyright, Designs and Patents Act 1988, the Assembly Commission
is the first owner of the copyright in proposed Measures and Bills introduced into the
Assembly.

Paragraph 3

640.
641.

642.

643.

645.

646.

647.

648.

Paragraph 3(1) gives the Assembly Commission the power to appoint staff.

Paragraph 3(2) provides that staff employed by the Assembly Commission, including
the Clerk of the Assembly, are referred to in the Act as the members of the staff of
the Assembly.

Paragraph 3(3) providesthat staff of the Assembly are not Crown servants, and therefore
they arenot civil servants. However, paragraph 12(2)(a) (see below) allowsHer Majesty
by Order in Council to provide for the purposes of any enactment that Assembly
Commission employees be treated as Crown servants.

So, for example, an Order in Council could provide for employment by the Assembly
Commission to be treated as “Crown employment” for the purposes of certain
provisions of the Data Protection Act 1998, as is the case in relation to employees of
the Scottish Parliamentary Corporate Body.

Paragraph 3(4) requires the procedures for recruiting and selecting staff of the
Assembly, and the terms and conditions on which they are employed (including
salaries), to be broadly in line with those for civil servants serving the Welsh Assembly
Government.

In genera this will require the Assembly Commission to adopt procedures broadly
corresponding to the Civil Service Recruitment Code, and the Civil Service Code made
under it, so as to ensure fair and open recruitment and selection of staff on merit, and
upholding the political impartiality of staff.

However, asis the case with civil service recruitment, there can be exceptionsto these
principles e.g. in appointing special advisers, in relation to recruitment of disabled
persons, or in relation to certain categories of staff with Welsh language qualifications.
Thus the Assembly Commission will enjoy asimilar degree of flexibility to the Welsh
Assembly Government in these matters.

Staff seconded in or out of the Assembly post-separation will retain their pre-existing
employment status, i.e. civil servants working for the Welsh Assembly Government
who are seconded to work at the Assembly will retain their status as civil servants.

Paragraph 3(5)-(8) dealswith salaries, expenses and pensionsetc. The Commissionisto
pay the salaries and expenses of the staff of the Assembly. The Assembly Commission
will be ableto make arrangementsfor the payment of pensions, gratuities or allowances
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to former employees (sub-paragraph (6)), and in particular can make contributions
towards such payments (sub-paragraph (7)).

The effect of sub-paragraph (8) is that staff of the Assembly can be covered by the
Principal Civil Service Pension Scheme (as can staff of the Assembly Commission’s
Scottish equivalent, the Scottish Parliamentary Corporate Body). Sub-paragraph (9)
require payments to the Minister for the Civil Service in respect of Assembly staff
members’ participation in that scheme to be made by the Assembly Commission.

Powers

Paragraph 4

650.

651.

652.

Paragraph 4(1) and (2) provide that the Assembly Commission can do anything which
it considers necessary or appropriate for the purposes of, or in connection with, its
functions. The Assembly Commission’s functions, as set out in Section 27(4) are
the provision of property, staff and services to the Assembly, though the Assembly
can confer further functions on the Assembly Commission by Assembly Measure. In
particular under sub-paragraph (2) the Assembly Commission has power to enter into
contracts; to charge for goods and services; to invest money not immediately required
for the discharge of its functions; and to accept gifts. Paragraph 4(3) providesthat gifts
to the Assembly (e.g. by visiting heads of state) vest in the Assembly Commission.

Paragraph 4(4) allows the Assembly Commission to sell goods or provide services to
the public, or to make arrangements for doing so.

Paragraph 4(5) and (6) allow the Assembly Commission to borrow money (but
only in sterling) in order to meet a temporary shortfal in sums available to meet
its expenditure. This includes a power to enter into an overdraft arrangement. The
Assembly Commission can only borrow money in accordance with specia or general
directions given by the Assembly under section 27(6). Thus the borrowing power is
conditional upon the Assembly’s prior approval.

Promotion of awareness of election system and devolved government

Paragraphs5and 6

653.

654.

655.

Paragraph 5(1) gives the Assembly Commission its own specific power to promote
public awareness of Assembly elections and the system of devolved government in
Wales. This includes (by sub-paragraph (2)) a power to promote awareness of any
newly enacted systemsnot yet inforce. Paragraph 5(3) givesthe Assembly Commission
a genera discretion as to how it carries out this power, but specifically permits it to
carry out public education or information programmes, or to make grantsfacilitating the
production of such programmes by other persons or bodies. The Assembly Commission
can impose conditions on such grants as it thinks fit (sub-paragraph (4)).

Paragraph 6 allows the Assembly Commission to provide financial assistance to the
Electoral Commission so as to promote public awareness of Assembly elections and
the system of devolved government in Wales.

The powersin paragraphs 5 and 6 would permit, among other things, the promotion of
public awareness about Assembly electionsand devolved government in Walesthrough
cross-border media (e.g. radio and television transmissions, “mobile” advertisements
on trains etc.).
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Delegation

Paragraph 7

656.  Paragraph 7 alows the Assembly Commission to delegate any of its functions to the
Presiding Officer or to the Clerk of the Assembly. The Presiding Officer can authorise
the Deputy Presiding Officer to exercise these functions (subject to section 25(11) and
paragraph 11 of this Schedule). The Clerk can authorise other Assembly staff to exercise
hisg/her functions (section 26(4)).

Principlesin accordance with which functions are to be exercised

Paragraph 8

657.  Paragraph 8(1) requires the Assembly Commission to make appropriate arrangements
with aview to securing that its functions are exercised with due regard to the principle
of equality of opportunity for all people.

658.  Paragraph 8(2) obliges the Assembly Commission to have due regard to the principle
of promoting sustainable development in exercising its functions.

659. Paragraph 8(3) requires it to give effect to the principle of egqua treatment of the
English and Welsh languages in the exercise of its functions, so far as is appropriate
and reasonably practicable.

660. These duties are subject to the Assembly’s power under section 27(6) to give general
and specific directionsto the Assembly Commission about the exercise of itsfunctions.

Annual report

Paragraph 9

661. Paragraph 9 provides that the Assembly Commission must, after each financial year,
publish and lay before the Assembly a report on the exercise of its functions during
that financial year.

662. The Assembly can flesh out the detail of this duty through Assembly directions under
section 27(6). For example, it can direct what the report isto cover, and give directions
so that the timetable for the report’ s publication and laying before the Assembly tiesin
with the Assembly’s own audit timetable.

Validity of acts

Paragraph 10

663. Paragraph 10 preserves the validity of any act of the Assembly Commission against
any vacancy among its members, any defect in their appointment or any lack of
qualification for their membership. It is intended to preclude legal challenge to the
Assembly Commission on these grounds.

Proceedings

Paragraph 11

664. Paragraph 11 provides that the Assembly Commission is free to set its own rules of
procedure (sub-paragraph (1)), save that its meetings must be presided over by the
Presiding Officer, unless that office is vacant or the Presiding Officer is unable to act,
in which case the Assembly Commission can appoint ancther of its membersto preside
over the meeting (sub-paragraph (2)).
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Crown status

Paragraph 12

665.

666.

667.

668.

669.

The Assembly Commission is not a Crown body asit is exercising functions on behal f
of the Assembly, rather than on behalf of the Welsh Assembly Government (whose
Ministers exercise functions on behalf of the Crown).

Paragraph 12(1) provides that Her Majesty can make Orders in Council that provide
for the Assembly Commission to be treated as a Crown body for the purpose of any
enactment. In particular the Order in Council may (sub-paragraph (2)) provide for
employment by the Assembly Commission to be treated as Crown employment; or for
land held, used or managed by the Assembly Commission, or operations carried out
by them, to be treated as Crown land or operations. This mirrors provision made in
relation to the Parliamentary corporate bodies of the House of Commons and the House
of Lords, and that made in relation to the Scottish Parliamentary Corporate Body.

The Scottish Parliamentary Corporate Body (Crown Status) Order 1999 (Sl 1999/677)
isan example of what such an Order in Council may cover. It providesfor that Body to
be treated as a Crown body for the purposes of various enactments relating to planning,
building legidlation, fire precautions, VAT and data protection.

Paragraph 12(3) provides that “Crown body” means a servant or agent of the Crown
and includes a government department.

Paragraph 12(4) provides that an Order in Council which requires the Assembly
Commission to be treated as a Crown body under any enactment can be annulled by a
resolution of either House of Parliament, or by resolution of the Assembly.

Schedule 3: Transfer Etc. of Functions; Further Provisions

Part 1: Functionstransferable etc.

670.

671.

672.

673.

Paragraph 1 provides that an Order in Council under section 58 may make provision
about any Ministerial function, including one created after the passing of the Act.
However, this does not apply to functions of the Secretary of State under the Act itself,
other than the power to vary the date of an Assembly general election under section 4.

Paragraph 2 provides that afunction of aMinister of the Crown whichisexercisablein
relation to the Welsh language or to any other aspect of Welsh cultureisto be regarded
as exercisablein relation to Wales.

Paragraph 3 extends the power to make provision by Order in Council under section 58
to include provision about Ministerial functionsin relation to cross-border bodies (i.e.
bodies exercising functions or carrying on activitiesin or with respect to Wales or part
of Walesbut also with respect to other areas) and in relation to English border areas(i.e.
parts of England adjoining Wales). In the case of English border areas the power will
however only be able to be exercised in relation to functions relating to certain water
matters, and only if the Order in Council (or an earlier one) has made corresponding
provision about that function so far as exercisablein relation to Wales or part of Wales
adjoining England.

Paragraph 4 enables an Order in Council under section 58 to impose on Ministers of
the Crown a duty to consult the Welsh Ministers before exercising certain functionsin
relation to that part of the sea adjacent to Wales but beyond the 12-mile limit.

Part 2: Exercise of transferred functions

674.

Where a power to make subordinate legislation has been transferred to the Welsh
Ministers, paragraph 5 provides that it may still be exercised by the Minister of the
Crown from whom it was transferred, for the purpose of implementing, or enabling
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the implementation of ,any European Community obligations of the United Kingdom,
enabling UK rights under Community law to be exercised and for ancillary purposes.

An Order in Council transferring a function to the Welsh Ministers, the First Minister
or the Counsel General in relation to a cross-border body or to an English border area,
or providing for such afunction to be exercisable concurrently by the Welsh Ministers
etc and aMinister of the Crown may, under paragraph 6, provide that the function may
only be exercised by the Welsh Ministers etc with the agreement of, or after consulting,
aMinister of the Crown.

Where a function is transferred to the Welsh Ministers, First Minister or Counsel
General, and the Minister of the Crown from whom it isto be transferred was required,
before exercising it, to obtain the agreement of, or consult with, another Minister of
the Crown or to obtain the authorisation of Parliament, paragraph 7 provides that the
requirement in question is not to apply to the Welsh Ministers etc unless the Order in
Council transferring the function provides that it should. Where an Order in Council
directsthat afunction isto be exercisable by the Welsh Ministers etc concurrently with
aMinister of the Crown, and such arequirement applies to the exercise of that function
by the Minister of the Crown, then paragraph 7 provides that the Order in Council may
providethat it isto be exercisable by the Welsh Ministersetc freefrom that requirement.

Paragraph 8 provides that an Order in Council under section 58 making a function
exercisable by the Welsh Ministers, the First Minister or the Counsel General, may
make the exercise of the function subject to consultation with, or authorisation from,
the Assembly or the Assembly Commission. It also confirms that an Order in Council
under section 58 making a function exercisable by the Welsh Ministers, First Minister
or Counsel General, can require the Welsh Ministers etc to lay a report before the
Assembly or send documents to the Clerk to the Assembly, in connection with the
exercise of that function.

Paragraph 9 makes provision for Assembly procedures (and in some cases
Parliamentary procedures) to apply to subordinate legislation made (or approved or
confirmed) by the Welsh Ministers, First Minister or Counsel General under powers
transferred to them or otherwise made exercisable by them under an Order in Council
under section 58, in those caseswhere aMinister of the Crown would have been subject
to Parliamentary procedures when making, approving or confirming legislation under
those powers.

Where an instrument contains provision to be made (etc.) by the Welsh Ministers, First
Minister or Counsel General together with a Minister of the Crown, or which relates
to an English border area or a cross-border body (other than one which only relates to
the functions of that body in relation to Wales), any Parliamentary procedure (i.e. any
requirement to lay a draft of the legidation before Parliament and any requirement to
obtain the approval of either or each House of Parliament before making it or any power
of either or each House to annul it by resolution) is to continue to apply (in addition
to any Assembly procedure).

Provisions which require instruments made by Ministers of the Crown to be confirmed
by Act of Parliament (“provisiona orders’) or which apply special parliamentary
procedure to an order are not to apply when they are made by the Welsh Ministers,
First Minister or Counsel Genera instead, unless either one of the situations referred
to in the previous paragraph above applies or, in the case of a “specia parliamentary
procedure” order, the Order in Council empowering the Welsh Ministers etc to makethe
order in question specifically requires it. Equivalent Assembly procedures laid down
by Assembly standing orders are to apply instead.

Subject to the above, subordinate legislation made by the Welsh Ministers, First
Minister or Counsel General under powers conferred on them by an Order in Council
under section 58 isto be subject to Assembly procedures equivalent to the Parliamentary
procedures which would have applied it been made by a Minister of the Crown, i.e.
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“affirmative” or “negative’ procedure as the case may be, substituting a requirement
for approval or liability to annulment by resolution of the Assembly for approval or
annulment by resolution of either or each House of Parliament. The standing orders of
the Assembly are to make detailed provision for the relevant procedures.

Paragraph 10 providesthat where afunction of making or receiving areport or statement
was subject to arequirement to lay thereport before Parliament, and an Order in Council
under section 58 makes that function exercisable by the Welsh Ministers, First Minister
or Counsel General, the requirement to lay the report before Parliament applies asif it
was arequirement to lay the report before the Assembly

Paragraph 11 makes provision about certain powers to lend money which may be
transferred to the Welsh Ministers by Order in Council under section 58. Where, prior
to transfer, the sums required to make such loans were required to be charged on the
National Loans Fund, this paragraph provides that they are instead to be charged on
the Welsh Consolidated Fund. Similarly, where the repayments of such loans were
formerly paid into the National Loans Fund, they are instead to be paid into the Welsh
Consolidated Fund.

Paragraph 11 also makes provision in relation to existing loans, made by Ministers of
the Crown out of the National Loans Fund prior to transfer. Upon transfer of the power
to the Welsh Ministers, repayments of, and payments of interest on, the outstanding
loans are to be paid into the Welsh Consolidated Fund, via the Welsh Ministers. The
outstanding principal amounts on such loans at the date of transfer are to be treated as
loans made by the Secretary of State to the Welsh Ministers, who are obliged to repay
these amounts to the Secretary of State for payment into the National Loans Fund. Itis
at the Treasury’ s discretion to set the dates and methods of repayment to the Secretary
of State, and to set the rates and times at which interest must be paid to the Secretary
of State.

Part 3: Supplementary

685.

686.

Paragraph 12 makesit clear that where the provisions of section 58 and Schedule 3 refer
to Ministers of the Crown the reference includes Ministers of the Crown acting jointly,
officers of a Minister of the Crown or of a government department and that functions
of such an officer may be transferred to officers of the Welsh Assembly Government.

Paragraph 13 makes it clear that a transfer of a function to the Welsh Ministers,
First Minister or Counsel General, or the imposition on a Minister or the Crown of a
requirement to obtain the agreement of, or to consult, the Welsh Ministers etc before
exercising a function does not affect the validity of anything done by or in relation to
that Minister of the Crown before the transfer or imposition of that requirement.

Schedule 4: Transfers of Ministerial Property, Rightsand Liabilities

Transfers of Ministerial Property, Rightsand Liabilities

687.

688.

This schedule provides that where an Order in Council under section 58 transfers
functions from Ministers of the Crown to the First Minister, the Welsh Ministers or
the Counsel General, any connected property, rights and liabilities (except employment
rights and liabilities relating to Crown employment) are transferred along with those
functions, unless the Order in Council provides otherwise.

Anything relating to atransferred function, or to property, rightsor liabilitiestransferred
along with the function, and which was in the process of being done by or in relation
to the Minister of the Crown when the function transferred, may be continued by or in
relation to the transferee of the function. Anything done by Ministers of the Crown in
relation to such functions, property, rights and liabilities pre-transfer continues to have
effect asif it had been done by the transferee.
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Instruments, contracts and legal proceedings relating to transferred functions, property,
rights and liabilities continue to have effect post-transfer with the transferee of the
function substituted for the Minister of the Crown.

The Secretary of State can aso, by order, make specific transfers of property, rightsand
liabilities, or make transfers of property, rights and liabilities of a specific description,
from Ministers of the Crown to the First Minister, the Welsh Ministers or the Counsel
General. Such an order can include provisions creating interestsin, or rights over, each
other’s property, and provisions creating new rights and liabilities between the First
Minister, the Welsh Ministers or the Counsel General on the one hand and Ministers
of the Crown on the other.

The Secretary of State can also make orders to provide for the continuation by, or in
relation to, the Welsh Minister, First Minister or Counsel General of things commenced
by or in relation to a Minister of the Crown. He may also by order provide that any
specific thing done by aMinister of the Crown haseffect asif done by the First Minister,
the Welsh Ministers or the Counsel General; and can make orders substituting the First
Minister, the Welsh Ministers or the Counsel General for Ministers of the Crownin any
specific contracts, legal proceedings, or instruments.

Paragraph 4 provides that the Secretary of State can issue certificates as conclusive
proof that property has been transferred under this Schedule, and providesthat transfers
of property, rights or liabilities by or under Schedule 4 override any provision which
would restrict such transfers.

Schedule 5: Assembly Measures

Part 1: Matters

693.

694.

This Part of the Schedule lists the matters, and the fields within which they fall, to
which a provision in an Assembly Measure must relate if it is to satisfy the criteriain
section 94 (4) (a). Section 95 allows this Schedule to be amended by Order in Council
so asto add, remove or change fields and matters. A field cannot be added if

the Welsh Ministers, the First Minister or the Counsel General have no functions
in that field.

The only matters listed at the passing of this Act are ones which fall within the
field “the National Assembly for Wales'. The matters are concerned with Assembly
Members (for example, remuneration and complaints), conferring certain functions on
the Assembly Commission, theinterpretation of the Welsh texts of Assembly Measures
etc and procedures for the consideration of proposed private Assembly Measures.

Parts 2 and 3: General Restrictions and Exceptions

695.

696.

Part 2 of the Schedulelists restrictionswhich aprovision in an Assembly Measure must
not breach. If it does breach any of them, then the provision is outside the Assembly’s
legislative competence and is not law (section 94 (6) (a)). The restrictions are subject
to exceptions from the restrictions, and these are set out in Part 3 of this Schedule.

In particular, the restrictions, read with the exceptions:

a) prevent functionsof aMinister of the Crown (including functions of the Treasury)
being added to, removed or changed by or under a M easure without the Secretary
of State’ s consent;

b) limit the penaltieswhich can beimposed for criminal offences created by or under
aMeasure;

¢) protect specified legislation (including certain provisionsin this Act), and certain
classes of legidlative provision from being modified by or under a Measure;
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d) protect any functions of the Comptroller and Auditor General from modification
by or under an Assembly Measure without the Secretary of State's consent.

Schedule 6: Referendums on Commencement of Assembly Act Provisions

697.

698.
699.

Section 103 alows a referendum to be held in Wales on whether certain sections in
this Act , which give the Assembly power to pass Acts, (referred to in thisAct as “the
Assembly Act provisions’) should come into force.

The referendum isinitiated by Her Majesty making an Order in Council.

This schedule makes detailed provisionsin relation to the referendum.

Paragraph 1: Entitlement to vote

700.

The persons entitled to vote in areferendum are those who would be entitled to votein
an Assembly General Election which, in turn, are those who would be entitled in local
government electionsin Wales.

Paragraph 2: Conduct etc of referendums

701.

702.

The Order in Council that Her Majesty may make under section 103 initiating the
referendum may also contain other provisions relating to the referendum.

The Order in Council may, among other things, apply to the referendum other
legislation which relates to elections, referendums or donations (gifts to, payments of
expenses of registered political parties etc) as defined in Part 4 of the Political Parties,
Elections and Referendums Act 2000.

Paragraph 3: Referendum Question and Statement

703.

704.

705.

706.

Paragraph 3 requires the Order in Council to set out the question which voters in the
referendum are to be asked.

In addition, if the question on the ballot paper is going to be preceded by a statement
(e.g. an explanation of the effect of bringing the Assembly Act provisionsinto force),
the statement must be set out in the Order in Council.

The effect of section 104(4) of the Political Parties, Elections and Referendums Act
2000 is that the Secretary of State must, at the time when the draft Order in Council is
laid before both Houses of Parliament for approval, also lay areport which contains any
views expressed by the Electoral Commission on how easily the referendum question
or preceding statement can be understood.

Paragraph 3 (3) requires the Secretary of State to send a copy of the same report to
the First Minister before, or at the same time, as the Secretary of State lays it before
Parliament. Paragraph 3 (4) requires the First Minister to lay that report before the
Assembly as soon as reasonably practicable after he has received it from the Secretary
of State.

Paragraph 4: Date of Referendum

707.
708.

709.

Paragraph 4(1) requires the Order in Council to specify the date of the referendum.

Paragraph 4(2) gives the Secretary of State the power to change the date of the
referendum, provided that the Welsh Ministers consent to the change.

Paragraph 4(4) says that an order made by the Secretary of State changing the date of
areferendum is subject to negative Parliamentary procedure.
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Paragraph 5: Referendum Period

710.

711.

Section 102 of the Political Parties, Elections and Referendums Act 2000 provides for
a “referendum period ” to be laid down for referendums covered by the 2000 Act.
The referendum period is relevant for various provisions under the 2000 Act, such as
applying restrictions on incurring referendum expenses.

This paragraph says that the Order in Council must set out the referendum period
relating to the referendum on bringing into force the Assembly Act provisions.

Paragraph 6: Combination of Polls

712.

Paragraph 6 allows a referendum to be combined with any election (e.g., a loca
government election) or other referendum due to be held. The Order in Council can
include provisions relating to the holding of such combined polls.

Paragraph 7: Encouraging voting

713.

The Order in Council can authorise or require the Electoral Commission to do things
to encourage voting in the referendum.

Paragraph 8: Provision of information to voters

714.

715.

716.

717.

718.

719.

720.

The effect of section 108 of the Political Parties, Elections and Referendums Act 2000
is that, in a referendum on the coming into force of the Assembly Act provisions,
the Electoral Commission can designate two persons or organisations, which meet
certain criteria, as eligible to receive financial and other assistance to assist with their
campaigns — one which will be campaigning for the Assembly Act provisions to come
into force, and one which will be campaigning against them coming into force.

The purpose of this provision is to help to ensure that voters in a referendum have
adequate information about the issue on which they areto vote and about the arguments
for and against the possible outcomes.

Paragraph 8 (2) says that if the Electoral Commission has not, by the appropriate
day (see note to paragraph 8 (4)), made a designation of a person or organisation
campaigning for the Assembly Act provisions coming into force, and one campaigning
against them coming in to force, then it can itself take steps to ensure that voters are
adequately informed about both sides of the argument.

Paragraph 8(4) : Under section 109(6) of the Political Parties, Elections and
Referendums Act 2000, the Secretary of State can make an order varying the deadline
by which a person or organisation can apply to be designated to receive assistance, and
the deadline by which the Electoral Commission has to decide their application.

Paragraph 8 (4) saysthat if the Secretary of State has made such an order, then the day
that the order specifiesisthe appropriate day.

If the Secretary of State does not make an order, and the Electora Commission has
received, by the 29" day of the referendum period:

a) at least one application from a person/organisation campaigning for the Assembly
Act provisions coming into force; and

b) at least one application from a person/organisation campaigning against the
Assembly Act provisions coming into force, then the appropriate day is the 43rd
day of the referendum period.

Otherwise, the appropriate day is the 29" day of the referendum period.
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Paragraph 9: Referendum Material

721.  Section 126 of the Political Parties, Elections and Referendums Act 2000 lays down
reguirements about what must appear on referendum material.

722.  This paragraph says that these requirements do not apply to any material which is
required to be published by the Order in Council which initiates the referendum.

Paragraphs 10 and 11: Funding and Accounts

723.  Paragraphs10and 11 say that the Order in Council must say how thereferendumisto be
funded. It may say that it isto be charged on or payable out of the Welsh Consolidated
Fund. It must also deal with arrangements for the preparation and audit of accounts
relating to the funding of the referendum.

Paragraph 12: No legal challenge to referendum result

724.  Theeffect of thisparagraph isthat proceedings questioning the number of ballot papers
counted or votes cast in a referendum must be brought by judicial review. The claim
must be filed before the end of the permitted period set out in paragraph 12(2).

Schedule 7: Acts of the Assembly

Part 1: Subjects

725.  This Part of the Schedule lists the subjects to which a provision in an Act of the
Assembly must relate if it is to satisfy the criteriain section 108(4)(a). It also lists the
exceptions within which a provision in an Act of the Assembly must not fall, if itisto
satisfy section 108(4)(a).

Parts 2 and 3: General Restrictions and Exceptions

726. Part 2 of the Schedule lists restrictions which a provision in an Act of the Assembly
must not breach (section 108(6)(a)). If it does breach any of them, then the provision
is outside the Assembly’s legislative competence and is not law. The restrictions are
subject to exceptions from the restrictions, and these are set out in Part 3 of this
Schedule.

727.  Inparticular, the restrictions, read with the exceptions:

a) prevent functionsof aMinister of the Crown which pre-date the coming into force
of the Assembly Act provisions, being removed or changed by or under an Act of
the Assembly, unless the Secretary of State has given his consent, or the removal
or change isincidental to, or consequential on another provision contained in an
Act of the Assembly;

b) prevent functions being conferred or imposed upon a Minister of the Crown by or
under an Act of the Assembly without the Secretary of State’'s consent;

c) protect specified legislation (including certain provisionsin thisAct ), and certain
classes of |egislative provision from being modified by or under an Act;

d) protect functions of the Comptroller and Auditor General from modification
without the Secretary of State’'s consent.

Schedule 8: Auditor General for Wales

728.  Schedule 8 makes revised provision for the office of Auditor General for Wales
(“AGW?"). The provisions of the schedule largely replicate the equivalent provisions
in the Government of Wales Act 1998 (¢.38), which are marked for repeal. However,
a notable change is that the AGW is now to be appointed by Her Majesty on the
nomination of the Assembly (under the Government of Wales Act 1998, there was
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no need for any such nomination, although the Assembly was, in practice, consulted
informally).

Before nominating the prospective AGW, the Assembly must be satisfied that
reasonable consultation has been carried out with bodies representing the interests of
local government bodies in Wales (as defined in section 12(1) of the Public Audit
(Wales) Act 2004 (c.23). Thisis because of the AGW'’s functions in relation to those
bodies. For instance, under the Public Audit (Wales) Act 2004, the AGW appoints the
auditor of the accounts of those bodies, and has functions under the best value regime
created by Part 1 of the Local Government Act 1999 (c.27).

Paragraph 2 deals with the tenure of the AGW. The length of the appointment is not
to a specified age or for a specified term, but is set by Her Majesty when she appoints
the AGW. The AGW can resign, by requesting Her Majesty to be relieved from office.
Her Mgjesty can aso relieve an AGW from office if Sheis satisfied that the AGW is
medically incapable of performing the functions of the office (and also incapable of
asking to berelieved of it). In addition, Her Majesty may remove a person from office
as AGW on the grounds of misbehaviour. This cannot be done, however, unless the
Assembly has resolved that a recommendation to this effect should be made to Her
Majesty. The resolution must be passed by at least two thirds of the total number of
Assembly Members (not merely two-thirds of those voting on the motion).

Paragraph 3 protects the independence of the AGW, providing that neither the
Assembly nor the Welsh Assembly Government can direct or control the manner in
which the AGW exercises the functions of the office.

Paragraph 3 also providesthat the AGW isnot to be regarded as a Crown servant, other
than for the purposes of the Official Secrets Act 1989 (c.6).

Paragraph 4 provides that the AGW is a corporation sole.
Paragraph 5 deals with the process for sealing documents by the AGW.

Paragraph 6 provides for the AGW'’s salary, and the Assembly’s contribution to the
AGW’s pension provision, as well as the pensions of former AGWS, to be charged on
the Welsh Consolidated Fund (that is, these amounts will be governed by the terms of
appointment of the AGW and will not be subject to annual approval by the Assembly
in Budget resolutions tabled by the Welsh Ministers).

Paragraph 7 makes provision regarding staff of the AGW. These provisions are closely
based on the equivalent ones in the Government of Wales Act 1998, which are to be
repealed.

Paragraph 8 is also closely based on equivalent provisionsin the Government of Wales
Act 1998. It deals with the ability of the AGW to delegate the exercise of functions to
members of staff or persons providing servicesto the AGW. In both cases, the AGW'’s
authorisation will be needed. Such a delegation does not affect the responsibility of the
AGW for the manner in which that function is exercised. The AGW cannot, however,
delegate the function of certifying or reporting on accounts which are required to be
laid before the Assembly, unlessthe Presiding Officer has certified that AGW isunable
to do thisin person. Even if the Presiding Officer has so certified, the del egation ceases
when the office of AGW falls vacant; the expectation would be that the new AGW
would exercise the remaining aspect of the function in person, once appointed.

Paragraph 9 (1) providesthat any compensation for breach of afunction by the AGW is
to be charged on the Welsh Consolidated Fund (i.e. is not to be subject to the approval
of the Assembly in a Budget resolution).

Sub-paragraphs (3) and (4) provide that income which the AGW has earned through
the exercise of functions related to local government in Wales is to be retained by the
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AGW and ploughed back into carrying out those functions (rather than paid into the
Welsh Consolidated Fund or being available for the AGW to use for other purposes).

Paragraph 10 continues provision made in the Government of Wales Act 1998 for the
AGW to be able to borrow money in order to cover a short-term deficit in funds.

Paragraph 11 deals with the AGW'’s powers to charge fees, which are equivalent to
existing provisions in the Government of Wales Act 1998.

Paragraph 12 sets out the process whereby the AGW seeks annual funding for hisor her
Office. Thislargely replicates provisions of the Government of Wales Act 1998 which
are to be repealed; the only change of substance is that the Audit Committee of the
Assembly is now able to make modificationsto the AGW' s estimate without reference
to the Secretary of State for Wales. The Audit Committee must, however, consult the
AGW before laying an estimate containing such modifications before the Assembly.

Paragraph 13 imposes obligations on the AGW in relation to preparing accounts.
Paragraph 14 deals with the auditor of the accounts of the AGW.

Paragraph 15 sets out the time-scal e within which the AGW’ saccounts must be audited,
and also the auditor’ s rights of access to documents and information.

Paragraph 16 provides that the Accounting Officer for the Wales Audit Office is the
AGW (“the Wales Audit Office” means the AGW and members of staff). Provision is
also made for the appointment of atemporary Accounting Officer.

Paragraph 17 sets out the AGW’ srights of accessto documents, information, assistance
and explanation for the purposes of the AGW'’ s functions under the Act . These replace
the equivalent provisions of the Government of Wales Act 1998.

Paragraph 18 provides that, where the Welsh Ministers have the power to appoint the
auditor of a person or body, they can appoint the AGW to be that auditor , even where
the AGW would not meet the normal criteriafor that position. (But the Welsh Ministers
cannot appoint the AGW to audit his or her own accounts). There is also provision
for the AGW to audit accounts or carry out value for money examinations under a
tripartite agreement between the AGW, the person or body in question, and either the
Welsh Ministersor aMinister of the Crown. Further, paragraph 18 providesthat wherea
function of preparing accountsistransferred to the Welsh Ministersby Order in Council
under section 58 of the Act , the Secretary of State may by order transfer to the AGW
any function of the Comptroller and Auditor General in relation to those accounts.

Paragraph 18 (8) deals with the AGW’s functions in relation to information provided
to the Treasury for the preparation of Whole of Government accounts under section 10
of the Government Resources and Accounts Act 2000 (c. 20).

Paragraph 19 replaces the equivalent provisions of the Government of Wales Act 1998
in respect of the AGW's power to report to the public on any matter coming to the
AGW'’s notice while carrying out the AGW’ s functions. This power of report does not
apply wherethe AGW is carrying out afunction at the request of, or by agreement with,
the person or body in question. Such reports must be laid before the Assembly.

Paragraph 20 replaces the equivalent provisions of the Government of Wales Act 1998
inrespect of the AGW’ sduty to certify certain claims, returns, accountsand cal cul ations
at the request of defined public sector bodiesin Wales.

Paragraph 21 sets out the ancillary powers of the AGW. Again, these replace the
equivalent provisions of the Government of Wales Act 1998.
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Schedule 9: Devolution I ssues

Part 1

Preliminary

753.

754.

Part 2

Paragraph 1 defines “devolution issues’ to include questions of both the legidative
competence of the Assembly in relations to Acts and Measures which it has passed
and the executive competence of the Welsh Assembly Government. It aso includes
alleged failures by the Welsh Assembly Government to comply with its obligations
under European Community law, or the European Convention on Human Rights.

Paragraph 2 allows courts and tribunals a discretion not to treat a contention about any
of the matters covered by paragraph 1 as a devolution issue, where it appears to the
court or tribunal hearing the proceedings that the contention is frivolous or vexatious.

Proceedingsin England and Wales

755.

756.

757.

758.

759.

Paragraph 4 provides that the Counsel General or the Attorney General can institute
proceedings to decide a devolution issue. Where proceedings are brought by the
Attorney General, then the Counsel General is entitled to defend them.

This does not prevent other people from bringing or defending such proceedings, but
where they do so then the Attorney General and the Counsel General must be notified
of the proceedings, and are entitled to take part in them (paragraph 5).

Paragraph 29(2)(a) gives both the Attorney General and the Counsel General a genera
power to require courts and tribunal s to refer devolution issuesin proceedings to which
they are a party to the Supreme Court.

Paragraphs 6-11 set out further procedures by which devolution issues can be referred
upwards from courts of first instance to the higher courts for resol ution.

There are different procedures depending on whether the issue arises in criminal
proceedings or civil proceedings (by virtue of paragraph 1(2), this includes al non-
criminal proceedings), and the court in which proceedings originate.

Civil proceedingsin the magistrates courts

760.

A magistrates’ court can refer devolution issueswhich arisein civil proceedings before
it to the High Court (paragraph 6) to decide. Appealsfrom the High Court’ sdecision on
such areference lie direct to the Supreme Court (paragraph 11), subject to permission
to appeal having been granted by either the High Court or the Supreme Court.

Civil proceedings begun in other courts

761.

762.

Where civil proceedings are begun in courts other than a magistrates' court (e.g. the
County Court, the High Court), those courts can refer any devolution issues direct to
the Court of Appeal (paragraph 7(1)). The Court of Appeal’s decision can be appealed
to the Supreme Court, subject to permission having been granted by either the Court of
Appeal or the Supreme Court (paragraph 11).

Paragraph 10 alows the Court of Appeal to refer a devolution issue to the Supreme
Court of itsown volition, where such an issue has arisen in proceedings before the Court
of Appeal other than on areference under this Part (for example, on an appeal from a
first instance decision of the High Court in which the devolution issue was not raised).

99


http://www.legislation.gov.uk/id/ukpga/2006/32/schedule/9
http://www.legislation.gov.uk/id/ukpga/2006/32/schedule/9/part/1
http://www.legislation.gov.uk/id/ukpga/2006/32/paragraph/1
http://www.legislation.gov.uk/id/ukpga/2006/32/paragraph/2
http://www.legislation.gov.uk/id/ukpga/2006/32/schedule/9/part/2
http://www.legislation.gov.uk/id/ukpga/2006/32/paragraph/4
http://www.legislation.gov.uk/id/ukpga/2006/32/paragraph/29/2/a
http://www.legislation.gov.uk/id/ukpga/2006/32/paragraph/6
http://www.legislation.gov.uk/id/ukpga/2006/32/paragraph/10

These notes refer to the Government of Wales Act 2006
(c.32) which received Royal Assent on 25 July 2006

Tribunal proceedings

763.  Any tribunal (as defined by section 158(1)) can refer a devolution issue direct to the
Court of Appeal. Tribunals from which there is no appeal must make such a reference
(paragraph 8). In either case, the Court of Appeal’s decision can be appealed to the
Supreme Court, subject to permission having been granted by either the Court of Appeal
or the Supreme Court (paragraph 11).

Criminal proceedings —summary

764. The magistrates court can refer a devolution issue to the High Court (paragraph
9(a)). An appea from the High Court’s decision lies to the Supreme Court, subject
to permission having been granted by either the High Court or the Supreme Court

(paragraph 11).
Criminal proceedings—on indictment

765.  The Crown court can refer adevolution issue direct to the Court of Appeal (paragraph
9(b)). The Court of Appeal’s decision can be appealed to the Supreme Court, subject
to permission having been granted by either the Court of Appeal or the Supreme Court

(paragraph 11).
Part 3

Proceedingsin Scotland

766.  Paragraph 13 providesthat the Advocate General for Scotland can institute proceedings
in Scotland to decide a devolution issue. Where proceedings are brought by the
Advocate General, then the Counsel General is entitled to defend them.

767.  This does not prevent other people from bringing or defending such proceedings, but
wherethey do so then the Advocate General for Scotland and the Counsel General must
be notified of the proceedings, and are entitled to take part in them (paragraph 14).

768.  Paragraph 29(2)(b) givesthe Advocate General for Scotland ageneral power to require
courts and tribunals to refer devolution issues in proceedings to which the Advocate
General is a party to the Supreme Court.

769.  Paragraphs 15-21 set out further procedures by which devolution issues can be referred
upwards from Scottish courts of first instance to the higher courts for resol ution.

770. There are different procedures depending on whether the issue arises in criminal
proceedings or civil proceedings (by virtue of paragraph 1(2), this includes al non-
criminal proceedings), and the court in which proceedings originate.

Civil proceedingsin a court consisting of three or more judges of the Court of

Session

771.  Suchacourt can refer adevolution issue, which arisesin proceedings beforeit direct to
the Supreme Court of itsown valition (paragraph 18). If the court does not make such a
reference but decides the issue itself, an appeal against its decision liesto the Supreme
Court, subject to permission having been granted either by the court whose decisionis
being appealed or by the Supreme Court (paragraph 21(b))

Civil proceedings begun in other courts

772.  Wherecivil proceedingsare begunin other courts, those courts can refer any devolution
issues direct to the Inner House of the Court of Session (paragraph 15). An apped
against the Court of Session’s decision on such a reference lies to the Supreme Court

(paragraph 20).
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Tribunal proceedings

773.  Any tribuna (as defined by section 158(1)) in Scotland can refer a devolution issue
direct to the Inner House of the Court of Session. Tribunals from which there is no
appeal must make such areference (paragraph 16). In either case, the Court of Session’s
decision can be appealed to the Supreme Court (paragraph 20).

Criminal proceedingsin a court consisting of two or more judges of the High Court
of Judticiary

774.  Such acourt can refer a devolution issue direct to the Supreme Court (paragraph 18),
where such anissue has arisen in criminal proceedings before the court other than on a
reference under this Part. If the court does not make such areferencein such a case but
decidestheissueitself, an appeal against its decision liesto the Supreme Court, subject
to permission having been granted either by the court whose decision is being appealed
or by the Supreme Court (paragraph 21(a)).

Criminal proceedings — other Scottish courts

775.  Scottish courts which do not consist of two or more judges of the High Court of
Justiciary can refer devolution issues to that Court. An appeal against the High Court
of Justiciary’s decision on such a reference lies to the Supreme Court, subject to
permission having been granted either by the High Court of Justiciary or by the Supreme
Court (paragraph 21(a)).

Part 4

Proceedingsin Northern Ireland

776.  Paragraph 23 provides that the Advocate General for Northern Ireland can institute
proceedings in Northern Ireland to decide a devolution issue. Where proceedings are
brought by the Advocate General, then the Counsel General is entitled to defend them.

777.  This does not prevent other people from bringing or defending such proceedings, but
where they do so then the Advocate General for Northern Ireland and the Counsel
General must be notified of the proceedings, and are entitled to take part in them

(paragraph 24).
778.  Paragraph 29(2)(c) gives the Advocate General for Northern Ireland a general power

to require courts and tribunals to refer devolution issues in proceedings to which the
Advocate General is aparty to the Supreme Court.

779.  Paragraphs 25-28 set out further procedures by which devolution issues can be referred
upwards from Northern Irish courts of first instance to the higher courts for resolution.

Court proceedings (civil and criminal)

780.  Courts below the Court of Appeal in Northern Ireland can refer devolution issues to
that Court (paragraph 25). Appeals against the Court of Appeal in Northern Ireland’s
decisions on such references lie to the Supreme Court, subject to permission to appeal
having been granted either by that Court or by the Court of Appeal in Northern Ireland

(paragraph 28).

781.  Paragraph 27 provides that where a devolution issue has arisen in proceedings before
the Court of Appeal in Northern Ireland other than on a reference under this Part, that
Court can refer the issue to the Supreme Court of its own volition.

Tribunal proceedings

782.  Any tribunal (as defined by section 158(1)) in Northern Ireland can refer a devolution
issue direct to the Court of Appeal in Northern Ireland. Tribunals from which there
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is no appeal must make such a reference (paragraph 26). In either case, the Court of
Appeal in Northern Ireland’ s decision can be appeal ed to the Supreme Court, subject to
permission to appeal having been granted either by that Court or by the Court of Appeal
in Northern Ireland (paragraph 28).

Part 5

General

783. Paragraph 30 enables the Attorney General or the Counsel General to refer any
devolution issue, which is not being litigated to the Supreme Court.

784.  The Attorney General must notify the Counsel General that such areference has been
made where it concerns the proposed exercise of a function by the Welsh Assembly
Government, who must then refrain from exercising the function as proposed until the
reference has been decided or disposed of.

785.  Paragraph 31 provides that in awarding costs to litigants, courts and tribunals can take
into account any additional expenses incurred as a result of joining into proceedings
the Attorney General, the Counsel General, or the Advocates General for Scotland or
Northern Ireland.

786. Paragraph 32 allows genera court procedure rules and practice directions to make

further provision about the procedure on devolution issues.

Schedule 10: Minor and Consequential Amendments

787.

This Schedule contains the minor and consequential amendments to other enactments
necessitated by the provisions of thisAct .

Schedule 11: Transitional Provisions

788.

This Schedule contains detailed provisions dealing with the arrangements necessary to
ensure an effective transition from the exercise of functions by the National Assembly
for Wales constituted by the Government of Wales Act 1998 (for the purposes of this
Schedule, “the old Assembly”) to the new National Assembly constituted by this Act
and to the Welsh Ministers.

Paragraph 1: Alteration of Assembly electoral regions

789.

790.

Schedule 1 deals with the making of alterations to the Assembly electoral regions
and to the numbers of seats allocated to those regions, as a consequence of changes
to the parliamentary constituencies in Wales. The Schedule places requirements on
the Electoral Commission and the Boundary Committee for Wales (both of which are
established under the Political Parties, Elections and Referendums Act 2000 (PPERA))
in relation to the consideration of the issue of whether any alteration would be required
in the Assembly electoral regions, or in the allocation of seats to those regions, as a
consequence of aterations to any parliamentary constituencies in Wales which may be
made (referred to in Schedule 1 as “the Assembly electoral region issue”).

Paragraph 1 of Schedule 11 provides that Schedule 1 is to have effect with certain
modifications, until such time as the functions of the Boundary Commission for
Wales are transferred to the Electoral Commission, and functions are conferred on
the Boundary Committee for Wales, by the coming into force of section 16 (1) of
PPERA for those purposes. As applied with the modifications, Schedule 1 will not
contain provisionswhich relate to functions of the Electoral Commission and Boundary
Committee for Wales which are not in force, and will impose requirements in relation
to the Assembly electoral region issue on the Boundary Commission for Wales.
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Paragraph 2: 2007 election to be election to Assembly constituted under this Act

791. Most of the provisions of the Act are to come into force immediately after the Welsh
general election to be held in May 2007. This paragraph, (together with those which
follow it), enable that election, although generally held under the existing Government
of Wales Act 1998, to be an election to the Assembly as newly constituted and to take
account of the changes to electoral arrangements, and other associated reforms, for
which this Act provides.

Paragraph 3: First meeting after 2007 ordinary election

792.  This paragraph provides for the date of the first meeting of this Assembly to be set by
order made by the ‘old Assembly’ but that date must be within seven days of the Welsh
general election.

Paragraph 4: Date of 2011 election

793.  Thisparagraph providesfor the date of the first ordinary Welsh general held after 2007
to be calculated by reference to the 2007 election. That is, that general election will be
held in 2011.

Paragraphs 5 and 6: No dual constituency and regional candidacy

794.  These paragraphs amend GoWA to prevent dual candidacy (see section 7(5) and (6) of
this Act ), ensuring that candidates for election to the Assembly in the 2007 election
cannot stand for election both as a member for a constituency and as a member for an
electora region. An individual will only be able to be a candidate to be elected to the
Assembly to represent either a constituency or aregion.

Paragraph 7: Electoral region vacancies before first general election

795.  This paragraph provides that, for the period after the 2007 ordinary Welsh general
election but before the ordinary Welsh general election to be held in 2011, section 11
(which deals with electoral region vacancies) is to be read as making reference to
members elected at the ordinary election of 2007 and to that election.

Paragraph 8: Election orders

796. This paragraph provides for an order made under section 11 of GoWA, which isin
force immediately before the repeal of that section, to continue to have effect until itis
replaced by an order made under this Act .

Paragraph 9: Term of office of Assembly members

797.  This paragraph provides that, for the period after the 2007 ordinary Welsh general
election and until the ordinary Welsh general election to be held in 2011, section 14
(which deals with term of office of Assembly members) is to be read as making
reference to members elected at the ordinary election of 2007 and to that el ection.

Paragraph 10: Disgualification orders

798.  This paragraph provides that an Order in Council made under section 12(1)(b) GoOWA
(designating offices which disqualify persons from being Assembly members) which
isin forceimmediately before the repeal of that section, will continue to have effect in
relation to this Assembly until it is replaced by an order made under this Act .

Paragraph 11: Disgualification of Lords of Appeal in Ordinary

799. This paragraph disgualifies a Lord of Appea in Ordinary from being an Assembly
member, thereby applying to those disqualified from election in 2007 a minor
adjustment made by the Act .
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Paragraphs 12 and 13: Remuneration of Assembly members

800. Paragraph 12 provides that determinations made under section 16 GoWA, which have
effect as to salaries and alowances payable to the Assembly First Secretary, other
Assembly Secretaries, the Presiding Officer and Deputy Presiding Officer, the leader
of the largest political party not represented in the executive committee and other
Assembly members, which are in force immediately before the repeal of that section,
continue to have effect until replaced by a determination under this Act and apply,
respectively, to the First Minister, the Welsh Ministers, to the Presiding Officer and
Deputy Presiding Officer, to the leader of the largest political group not represented in
the Welsh Assembly Government and to other Assembly members.

801. Paragraph 13 providesthat an order made under section 17 of GoOWA providing for the
reduction of salary payable to an Assembly member (to take into account any salary
that member may receive as a Member of the UK or European Parliaments) continues
to have effect in relation to this Assembly until replaced by provision made under
section 21 of this Act.

Paragraph 14: Publication of information about remuneration of Assembly
members

802.  This paragraph ensures that the Assembly (as constituted under the Act ) is to have
responsibility for publication of information about remuneration of Assembly members
relation to the financia year 2006-07 (i.e. relating to thelast year of the“ old Assembly”
and its members). The extent of the duty is limited to that to which the “old Assembly”
was under as opposed to the wider duty of publication under this Act .

Paragraph 15: Assistance to groups of Assembly members

803.  This paragraph ensures that a determination made under section 34A GoWA, whichis
in force immediately before the repeal of that section, will continue to have effect in
relation to the Assembly until replaced by provision made under this Act.

Paragraph 16: First Presiding Officer

804.  This paragraph ensures that the holding of the 2007 election triggers the duty of the
Assembly to elect a Presiding Officer and Deputy Presiding Officer.

Paragraph 17: First Clerk

805.  This paragraph provides that the person who is the Clerk to the old Assembly (a post
defined by the old Assembly’s standing orders rather than GoWA itself) is to be the
Clerk of the Assembly for the purpose of functions under this Act until the Assembly’s
first Clerk is appointed by the Assembly Commission.

Paragraph 18: Promotion of awareness of election system and devolved government

806.  This paragraph provides that paragraphs 5 and 6 of Schedule 2 (which authorise the
Assembly Commission to promote awareness of the election system and devolved
government either directly or by financial support for the Electoral Commission) have
effect until the appointment of aFirst Minister under thisAct ) asif thereferenceto the
Commission were areference to the old Assembly.

Paragraph 19: Crown status of Assembly Commission

807.  Thiseffect of this paragraph is that if, before the first appointment of a First Minister
under section 46, Her Majesty makes an Order in Council under paragraph 12 (1) of
Schedule 2 providing for the Assembly Commission to be treated as a Crown body for
the purposes of an enactment, the statutory instrument containing the Order may be
annulled only by either House of Parliament. Where an Order is made after the first
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appointment under section 46, the statutory instrument in which it is contained may
also be annulled by the Assembly.

Paragraph 20: Standing Orders

808.

809.

810.

811.

This paragraph places a duty on the Secretary of State to make and publish, in English
and Welsh, standing orders which are to govern the proceedings of the Assembly
constituted under this Act and to do so before the ordinary Welsh general election is
held in 2007 (i.e. by 31% March 2007 at the |atest).

These standing orders will be needed in order to ensure that the Assembly constituted
under this Act will, from the very beginning, have a set of standing orders which will
enable it to operate the new arrangements made by this Act and which comply with its
various mandatory regquirements.

The aim of the Secretary of State is, however, to ensure that the old Assembly has the
greatest practicable role in the process of formulating the standing orders in question
and the Act therefore provides that the Secretary of State must give effect to any
proposals made by the old Assembly which have been approved by two thirds of the
Assembly members voting on the proposal in question and which have reached the
Secretary of State no later than 28 February 2007.

Once made, the standing orders will be capable of being revised or re-made by the
Assembly in accordance with section 31, i.e. with the support of at least two-thirds of
Assembly members.

Paragraph 21: Witnesses and documents: penalties

812.

Sections 39(4) and 40(3)(b) fix the maximum terms of imprisonment which can be
imposed for offences under sections 39(1) and 40(2), respectively. These are framed
by reference to provisions relating to sentencing which are contained in section 281(5)
of the Criminal Justice Act 2003. Since that section is not yet in force, provision has
to be made for fixing these maximum terms by reference to the present law, with the
effect that until section 281(5) of the 2003 Act comesinto force, the maximum isto be
3 months rather than 51 weeks. (The provisions of the 2003 Act mean that the effect
of aterm of imprisonment of 51 weeks will not, once section 281(5) of that Actisin
force, be directly comparable to aterm of equal nominal length under the existing law.)

Paragraphs 22 to 25: Exercise of functions before appointment of first First
Minister

813.

814.

815.

816.

These paragraphs ensure that governmental functions of the old Assembly can continue
to be exercised during “the initial period”, that is, the period beginning at the start of
polling day 2007 (when all members of the existing Assembly, including Assembly
Ministers, would normally ceaseto be able to exercise those functions) and ending with
the appointment of a First Minister.

Thisis done by ensuring that membership of the old Assembly does not, in relation to
certain office-holders, cease until the end of the initial period. These office-holders are
the Assembly First Secretary, the Assembly Secretaries (i.e. members of the“ Assembly
Government”) and al so the Presiding Officer, provided these persons are candidates for
election to the Assembly as constituted under thisAct .

These persons will however cease to be treated as members of the Assembly if they
are not re-elected or if they are disgualified from being members of the Assembly as
re-constituted.

Paragraph 23 provides that during the initial period, functions of the Assembly
constituted under GOWA (cther than those which are the subject of paragraph 24) will
be exercisable by the person who was First Secretary immediately before the beginning
of the initial period, provided he or she is still an Assembly member. If that person
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is no longer a member of the Assembly, or the office of First Secretary was vacant
immediately before the beginning of the initial period, the functions are exercisable by
a person who was an Assembly Secretary at that time, is an Assembly member and
who has been designated to exercise the functions by the other Secretaries. The First
Secretary (or the other Secretary designated to act as such) will be able to delegate
functions exercisable to one of the other Secretaries or to staff and functions del egated
to Secretaries will be able to be further delegated by them to staff.

Where functions are delegated to staff, the head of the Assembly staff (the Permanent
Secretary) makes the arrangements for the exercise of those functions. Any condition,
restriction or limitation which applied to the exercise of afunction before the beginning
of election day 2007 applies equally to the exercise of that function during the initial
period.

Paragraph 24 maintains the distinction between the parliamentary and executive sides
of the existing Assembly. It provides that functions of the Assembly constituted under
GoWA which were delegated to its House Committee are to be exercisable during the
initial period by the person who was the presiding officer immediately before election
day or, if that person does not qualify to betreated as continuing in office, or ceasesto be
so qualified, by the person who wasthe Clerk of the old Assembly. The presiding officer
(or theclerk) will be ableto del egate functionsto staff of the Assembly. Wherefunctions
aredelegated to staff, the person who wasthe Clerk of the Assembly immediately before
the beginning of the initial period is to make the arrangements for the exercise of the
functions. Any condition, restriction or limitation which applied to the exercise of a
function before the beginning of election day applies to the exercise of that function
during theinitial period.

Paragraph 25 providesthat subordinate legidlation isto be made, confirmed or approved
during theinitial period by being signed by the person exercising the relevant function.
Any such legidation is not subject to the normal Assembly procedures but the Clerk
will be required to lay it before the Assembly as soon as reasonably practicable after
the end of the initial period.

Paragraphs 26 to 28: Saving for existing instruments conferring or imposing
functions

820.

These paragraphs ensure that transfers of functions to the old Assembly under the
provisions of GoWA, and various miscellaneous provisions in relation to those
functions, continue in force so as to enable subordinate | egislation made under them to
be amended or revoked, and other kinds of action to be taken in relation to the exercise
of those functions, even though the provisions of GoWA under which the functionsin
question were conferred on the old Assembly have been repealed by this Act.

Paragraph 29: First nomination of First Minister

821.

This paragraph ensures that the Assembly’ s duty to nominate a person for appointment
asFirst Minister under section 47(2)(a) istriggered by the holding of the Welsh general
election in 2007.

Paragraphs 30 to 32: Transfer of Assembly functions

Paragraph 30

822.

Sub-paragraph (1) providesthat, subject to theimportant exceptions provided for under
paragraph 31, all the functions of the old Assembly are to transfer to the

Welsh Ministers at the end of the initial period (i.e. upon appointment of a First
Minister).
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Sub-paragraph (2) provides that the functions which will transfer are functions which
were exercisable by the old Assembly by virtue of an Order in Council made under
section 22 of GOWA, or asaresult of a designation under section 2(2) of the European
Communities Act 1972 (by virtue of section 29(1) GowWA), and which were so
exercisable immediately before the first appointment of a First Minister. If there are
further functions conferred or imposed on the old Assembly which were exercisable
by it immediately before the first appointment of a First Minister, these will aso be
transferred to the Welsh Ministers. For the purposes of this paragraph, a function
is “exercisable” even if the statutory provision which transferred the function to, or
conferred or imposed it on, the old Assembly has not yet come into force.

Paragraph 31

824.

825.

826.

Sub-paragraph (1) provides for functions of the old Assembly to be excepted from the
general transfer made by paragraph 30. The mechanism for achieving this is for Her
Majesty to make the necessary provision by Order in Council. The kind of provision
which can be made includes transfer any of the above functions specifically to the First
Minister or the Counsel Genera instead of to “the Welsh Ministers’. Functions may
also be transferred to the Assembly Commission or to the Assembly itself but these
may not involve functions of making, confirming or approving subordinate legislation.
Such an Order in Council can also provide for functions transferred to be exercisable
concurrently with another of these persons or bodies or subject to agreement of or after
consultation with the Assembly Commission.

Where a function is one of making, confirming or approving subordinate legislation
then, although it cannot be left with the Assembly (since “ delegated” legidation isthe
province of the Welsh Ministers), an Order in Council under paragraph 31(2) and (4)
can, instead, amend Schedule 5 to the Act so as to enable the Assembly to legislate on
the matter by Measure instead. This will enable the subject-matter of any framework
powers conferred or imposed on the Assembly in other Act s passed in the same session
as this Act to be “converted” into legidative competence so that the Assembly can
legislate by way of Measure about the matter. In exercising the power in paragraph 31
(2) and (4) to “convert” such powers into legislative competence, the scheme of Part
3 of this Act be an important factor to take into consideration when determining under
paragraph 29(2) what modifications are to be made to the power in the “conversion”
process.

The paragraph makes detailed provisions for the consents and approvals which must
be obtained before an Order in Council under it can be made. For example, an Order
“converting” afunction of the Assembly constituted under GoOWA to make secondary
legidlation, into apower of the Assembly to pass M easures on the matter, would require
the approval of the Assembly constituted under GoWA, and would aso have to belaid
before Parliament and be subject to annulment in pursuance of a resolution of either
House.

Paragraph 32

827.

This paragraph provides that references in enactments, prerogative instruments and
other documents to the Assembly constituted under GOWA, are to be construed as
references to the Welsh Ministers, First Minister, the Counsel General, the Assembly
Commission or the Assembly constituted under this Act , as appropriate, to the extent
necessary for the purpose or in consequence of the exercise by those persons of a
function which they have as aresult of paragraph 30 or 31 of this Schedule.

Paragraph 33: Functionstransferred by Order in Council under s.22 GoWA 1998:
Parliamentary and Assembly procedures

828.

Ministerial functions of making subordinate legislation conferred by Act of Parliament
are, with some exceptions, subject to Parliamentary procedures. These
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may either be affirmative (requiring specific Parliamentary endorsement) or
negative (subject to annulment if a Parliamentary motion requires this).

Subject to limited exceptions, the old Assembly, where such functions were transferred
to it by Order in Council under section 22 of GoWA, is required to give specific
approval to subordinate legidation made in its name. Under this Act , these functions
of making subordinate legislation under Act of Parliament will transfer to the Welsh
Ministers. The Act therefore needs to make provision for imposing on such functions
equivalent Assembly procedures (affirmative or negative) or to make it clear that no
such procedure at all is to apply (for example in relation to certain local or temporary
orders). Thisisthe function of this paragraph.

Generaly, an equivalent procedure is to apply - the Assembly equivalent of
the Parliamentary procedures which applied immediately before the function was
transferred to the old Assembly - to the making of subordinate legislation by aMinister
of the Crown. So, if a Minister of the Crown is required by the Act of Parliament in
guestion to obtain approval of Parliament before making subordinate legislation under
a particular provision of that Act, the Welsh Ministers are to be required to obtain
Assembly approval instead.

In some cases Parliamentary procedureswill still apply, asisthe case under GOWA, to
certain legidation made by the Welsh Ministers, in addition to any relevant Assembly
procedures. So, where an instrument contains legislation relating to an English border
area or to a cross border body (if, in the latter case, the legidation relates to functions
other than solely in relation to Wales) Parliamentary procedures apply. Additionally, if
an Order in Council transferred a legislation making function to the old Assembly and
expressly made it subject to special Parliamentary procedure or to a requirement that
the order be confirmed by Act of Parliament, the exercise of that function by the Welsh
Ministers etc. will continue to be subject to that procedure.

Paragraphs 34 and 35: Functions conferred or imposed by pre-commencement
enactment: Parliamentary and Assembly procedures

832.

833.

834.

835.

These paragraphs deal with the different situation of functions of making subordinate
legislation which were directly conferred (or imposed) on the ‘old Assembly’ by an
enactment (usually an Act of Parliament) before the commencement of this Act , and
which are now to be exercisable by the Welsh Ministers, the First Minister or the
Counsel General. They cover two distinct kinds of situations: firstly those where a
Minister of the Crown has acorresponding function in relation to England to that which
will be exercisable by the Welsh Ministersin relation to Wales and secondly wherethis
is not the case, i.e. the function is unique to Wales.

If thereisaparticular Parliamentary procedure which appliesto subordinate legislation
made by aMinister of the Crowninrelation to England, and acorresponding functionis
exercisable in relation to Wales by the Welsh Ministers, then the equivalent Assembly
procedure to that Parliamentary procedure (affirmative or negative as the case may be
or, sometimes, the equivalent under Assembly procedures of “special Parliamentary
procedure”) isto apply.

If Parliamentary procedures applied to a legidation making function of a Minister of
the Crown and to the exercise of the corresponding function by the Welsh Ministers,
the First Minister and the Counsel General, both the Parliamentary procedure and an
equivalent Assembly procedurewill apply when the Welsh Ministers, the First Minister
or the Counsel General exercise the function.

Paragraph 35 provides for the procedures applying to afunction of making subordinate
legislation which falls into the other category of those directly conferred (or imposed)
on the ‘old Assembly’ namely those where no Minister of the Crown has a
corresponding function in relation to England.
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The paragraph specifies what Assembly procedures are to apply in such a case.
Unless a procedure is specified in relation to such function, noneisto apply.

If subordinate legidlation is to be made by virtue of a function listed in Table 1, it is
subject to being laid before and approved by a resolution of the Assembly beforeiit is
made.

If subordinate legidationismade by virtue of afunction listedin Table 2, it must belaid
before the Assembly and can be annulled in pursuance of aresolution of the Assembly.

However, the provisions made in paragraphs 34 and 35 do not apply where functions
of making subordinate |legislation have been transferred to the Welsh Ministers, which
were formerly functions of the Assembly constituted under GOWA as the result of a
designation made under section 2 (2) of the European Communities Act 1972. In those
circumstances, section 59 of this Act determines Assembly procedurein relation to the
making of subordinate |legislation.

Paragraphs 36 and 37: Transfers of Assembly functions: laying of reports and
statements

841.

842.

Paragraphs 36 and 37 apply in relation to former Assembly functions of making or
receiving reports or statements which are now exercisable by the Welsh Ministers,
the First Minister, the Counsel General or the Assembly Commission, because those
functions have been transferred to one of the latter group by paragraph 30 of this
Schedule, or by an Order in Council under paragraph 31. Where such functions are
ones which were made exercisable by the old Assembly by an Order in Council under
section 22 of GOWA and, prior to that, were subject to a statutory requirement to
lay the report or statement before Parliament, then that requirement applies to the
Welsh Ministers etc asif the reference to Parliament was a reference to the Assembly
constituted under this Act.

Where such functions are ones which were conferred or imposed on the old Assembly
by legidlation which was passed or made prior to thefirst appointment of aFirst Minister
under this Act , and that legidlation required the old Assembly to publish the report or
statement, then a copy of the report or statement must be laid before the Assembly.

Paragraph 38 to 42: Transfers of Assembly functions: property, rights and
liabilities

843.

845.

846.

These paragraphs make provision for the transfer of property, rights and liabilities of
the old Assembly in connection with those functions which transfer to (or are conferred
or imposed on) the Welsh Ministers, the First Minister, the Counsel Genera or the
Assembly Commission.

Generally, property, rights and liabilities in connection with a function vest in the
person or body in whom the relevant function is vested. Thisincludes any instruments,
contracts or legal proceedings (made or commenced before the transfer) in relationto a
function or to property, rights and liabilitiesin connection with afunction, except rights
and liabilitiesunder acontract of employment of amember of staff of the old Assembly.

Paragraph 40 makes provision for Her Mgjesty, by Order in Council, to provide for the
general rule above not to apply in relation to some cases, or to apply only in some cases
or to apply with modifications. No recommendation can be made to Her Mgesty to
make such an order unless a draft of the order has been laid before and approved by a
resolution of each House of Parliament and the Assembly.

Paragraph 41 makes provision for the Secretary of State, by order, to provide for
the transfer of specified property, rights or liabilities of the ‘old Assembly’ (but not
property, rightsor liabilities under acontract of employment of amember of staff of that
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Assembly) to the Welsh Ministers etc. or to the Assembly Commission. Either House
of Parliament can, by resolution, annul an order made under this paragraph.

Paragraph 42 provides that a certificate of the Secretary of State that any property has
been transferred by paragraph 39 or 41 is conclusive evidence of the transfer.

The paragraph further providesthat transfers under paragraphs 39 and 41 have effect in
relation to property, rightsor liabilitiesto which they apply despite any provision which
would otherwise prevent, penalise or restrict the transfer of the property or liabilities
and that aright of pre-emption, right of return or other similar right is not to operate or
become exercisable as a result of any such transfer of property or rights. Further, any
such right has effect in the case of any such transfer asif the transferee were the same
person in law asthe transferor and asif no transfer of property had taken place.

Additionally, paragraph 42 provides for just compensation to be paid to any personin
respect of a right which would have operated in favour of (or be exercisable by) that
person but which in consequence of paragraph 40(3) cannot subsequently operate in
the person’s favour (or be exercisable by the person). Any compensation payableisto
be paid by the transferor, transferee or both.

The Secretary of State can, by order, provide for the determination of any disputes as
to whether, to whom or by whom such compensation is to be paid, and how much that
compensation should be. Any such order can be annulled by aresolution of either House
of Parliament.

Paragraph 43: Staff of the Assembly

851.

852.

853.

854.

This paragraph provides that from the beginning of the day after the appointment of
a First Minister, staff of the old Assembly are to be deemed to have been appointed
as members of staff of the Welsh Assembly Government. This is subject to a power
of the Secretary of State, by order, to make a scheme for the transfer of staff to the
Assembly, by transferring to the Assembly Commission the rights and liabilities of
listed employees under their contracts of employment.

Any such transfer does not break the relevant employee’s employment and the transfer
scheme must provide for the terms and conditions of the employee’s employment with
the Commission to be no less favourable to the employee than they were immediately
before the transfer.

If an employee listed in the scheme objects to becoming employed by the Assembly
Commission, therewill be no transfer of that employee but the employee’ s contract will
be terminated at the beginning of the day after a First Minister is appointed. However,
the employee will not be treated for any purpose as having been dismissed.

Before making an order under this paragraph, the Secretary of State must consult the
old Assembly and such an order can be annulled by a resolution of either House of
Parliament.

Paragraph 44: Powersto lend money

855.

856.

857.

This paragraph deals with a power to lend money which was transferred to the old
Assembly by an Order in Council under s. 22 GoWA and which is transferred to the
Welsh Ministers under paragraph 30 of this Schedule.

The paragraph provides that any sums which would be required for the purpose of, or
as aresult of, the exercise of such a power to beissued by the Treasury out of, or to be
paidinto, the National L oans Fund areto beinstead charged on the Welsh Consolidated
Fund (WCEF) or to be paid into that Fund.

Where a power was exercised by a Minister of the Crown before its transfer to the old
Assembly, or was exercised by the old Assembly after transfer and the sums required
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were issued by the Treasury out of the National Loans Fund, the paragraph further
provides that repayment of aloan is to be paid to the Welsh Ministers and by them
into the WCF. However, amounts received by the Welsh Ministers in repayment of
principal are treated (on the date of transfer of the power to them) as loans made to
the Welsh Ministers by the Secretary of State and have to be repaid to the Secretary of
State at such rates and times as the Treasury may determine. The amounts paid are to
be charged on the WCF and corresponding receipts by the Secretary of State are to be
paid into the National Loans Fund.

858. Thereis apower for Her Majesty, by Order in Council, to disapply this paragraph in
relation to any power to lend money but no recommendation to Her Majesty to make an
order can be made unless a copy of the statutory instrument has been laid and approved
by aresolution of each House of Parliament.

Paragraph 45: Local Government scheme

859.  This paragraph provides for the local government scheme made by the old Assembly
under section 113(1) of GoOWA to continue to have effect (with appropriate
modifications) as if made under this Act .

Paragraph 46: Voluntary sector scheme

860. This paragraph provides for the voluntary sector scheme made by the old Assembly
under section 114(1) of GoWA to continue to have effect (with appropriate
modifications) as if made under this Act.

Paragraph 47: Equality of opportunity arrangements

861. This paragraph provides for equality of opportunity arrangements made by the old
Assembly under section 120(1) of GoOWA to continue to have effect (with appropriate
modifications) asif made under this Act.

Paragraph 48: Welsh Language Strategy and Scheme

862.  Section 78(1) requiresthe Welsh Ministers to adopt a Welsh Language strategy, which
must set out how the Welsh Ministers propose to promote and facilitate the use of the
Welsh language. Paragraph 48 provides that when section 78 comes into force (which
will be immediately after the first appointment of a First Minister under section 46),
then the National Action Plan for aBilingual Wales (or laith Pawb), in whatever form
it exists at that time, is to operate with appropriate modifications from then on as if it
were a Welsh Language strategy adopted under section 78(1). In addition, any Welsh
language scheme which the Assembly constituted under GOWA has adopted under
section 21 of the Welsh Language Act 1993 and which is in force when section 78
comesinto force, isto operate with appropriate modifications from then on asif it were
aWelsh language scheme adopted under section 78(2).

863. Theeffect of paragraph 48(3) isthat the Welsh Ministers are not required to re- publish
the National Action Plan for aBilingual Wales, nor any Welsh language scheme, which
isoperating asif made under section 78. The effect of paragraph 48(4) isthat the Welsh
Ministers are not required to publish a report under section 78(8) in relation to the
financial year ending 31 March 2007.

Paragraph 49: Sustainable development scheme

864. This paragraph provides for the sustainable development scheme made by the old
Assembly under section 121(1) of GoOWA to continue to have effect (with appropriate
modifications) asif made under this Act.
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Paragraph 50 and 51: Ordersin Council amending Schedule 5

865. These paragraphs provide for sections 95 and 96 to have effect with modifications
until the beginning of the day after the day in which a First Minister is appointed.
Sections 95 and 96 come into force on Royal Assent, in order to allow Schedule 5
(and therefore the Assembly’ s |egislative competence to pass Assembly Measures) to
be modified between Royal Assent and the Act coming fully into effect in May 2007.
The modifications which this paragraph applies are necessary to allow sections 95 and
96 to operate in advance of May 2007.

Paragraph 52: Assembly Measures. criminal penalties

866.  Thisparagraph providesthat, until the coming into force of sections 281(5) and 154(1)
of the Criminal Justice Act 2003, the maximum term of imprisonment which can be
imposed on conviction of an offence (whether summary or triable either way) under
an Assembly Measure is six months (again making provision for the different rulesin
relation to sentencing which apply until those provisions of the 2003 Act come into
force).

Paragraph 53: Welsh Consolidated Fund

867.  Thisparagraph imposes aduty on the old Assembly to pay, on 2 April 2007, all monies
standing to its credit immediately before that day into the Welsh Consolidated Fund.

Paragraph 54: Grants

868.  Thisparagraph ensuresthat section 118(2), that is, the power of Ministers of the Crown
to make payments to the Welsh Ministers, has effect as a power to make payments to
the old Assembly (including that Assembly as it continues in existence by virtue of
Schedule 11, paragraph 22) until the first First Minister is appointed under the Act.

Paragraph 55: Statement of estimated payments

869. Thisparagraph providesthat in relation to the financial year beginning on 1 April 2007,
section 119 has effect al'so in relation to the old Assembly, so that the Secretary of State
isrequired to lay awritten statement of estimated payments before that Assembly, and
toinclude, in that statement, estimated payments destined for the old Assembly.

Paragraph 56: Destination of receipts

870.  This paragraph provides that section 120 (which governs which sums need to be paid
into the Welsh Consolidated Fund and which do not) has effect, until the first First
Minister is appointed under the Act , as if references to the Welsh Ministers etc. and
to the Assembly Commission were references to the old Assembly. It also alows the
old Assembly to make the initial decision as to which receipts can be retained, rather
than paid into the Welsh Consolidated Fund.

Paragraph 57: Borrowing

871. This paragraph provides that section 121 has effect, until the first First Minister is
appointed under the Act, as if the references to the Welsh Ministers were references
to the old Assembly. This allows the old Assembly to continue to borrow from the
Secretary of State, if necessary, until it completely ceases to exist. It further makes
provision for relevant amounts outstanding immediately before 1 April 2007 to be
treated as outstanding (and therefore counting towards the maximum that can be
borrowed from the Secretary of State) asif borrowed under the section.
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Paragraphs 58 and 59: Payments out of the Welsh Consolidated Fund

872.  Paragraph 58 provides that section 124 has effect, until the first First Minister is
appointed under the Act, asif the reference to the Welsh Ministers etc. or the Assembly
Commission were references to the old Assembly. This gives alegal basis for sumsto
be paid out of the Welsh Consolidated Fund to meet expenditure of the old Assembly.

873.  Paragraph 59 makes transitional provision in respect of certain minor amendments
made to other Acts, in Schedule 10 of the Act . Those amendments come into force on
1% April 2007. They provide that, where the Welsh Ministers are guaranteeing certain
loans, the sums required for fulfilling the guarantee will be charged on the Welsh
Consolidated Fund, rather than on the UK Consolidated Fund, and that sums required
by the Welsh Ministers for the making of payments under Part 3 (Non-Domestic
Rating: Distribution) of Schedule 8 to the Local Government Finance Act 1988 will be
charged on the Wel sh Consolidated Fund. Paragraph 59 operates so that, until the Welsh
Ministers comeinto existence at the end of theinitial period, sumsrequired for fulfilling
guarantees given by the old Assembly under the provisions in question, or for making
payments which that Assembly is required to make under Part 3 of Schedule 8 to the
Local Government Finance Act 1988 will also be charged on the Welsh Consolidated
Fund.

Paragraph 60: Annual Budget motions

874.  This paragraph provides that the requirement that a Budget resolution of the Assembly
be passed before sums can be paid out of the Welsh Consolidated Fund etc. can be
satisfied by aresolution of the old Assembly so far as section 125 has effect in relation
to the financial year beginning on 1 April 2007.

Paragraph 61: Supplementary Budget motions

875.  Thisparagraph ensuresthat in so far as section 126 has effect in relation to the financial
year beginning on 1 April 2007, supplementary Budget motions can be moved in the
old Assembly (except as it continues in existence during the initial period). Where a
supplementary Budget motion under the Act is moved in the old Assembly, references
to the First Minister or aWelsh Minister are to members of the “executive committee’
under GoOWA.

Paragraph 62: Contingencies

876.  This paragraph provides that the power to use resources or to have cash paid out of the
Welsh Consolidated Fund for an emergency situation (any such amounts not having
been approved under a Budget resolution), applies to the old Assembly until the first
First Minister is appointed under the Act . Paragraph 62 limits to £50 million the total
amount that can be used during that period. The overall ceiling for the financial year,
set down in section 128, still applies.

Paragraph 63: Approvalsto draw

877.  This paragraph provides that the provisions in section 129, requiring the approval of
the Auditor General before payments can be made out of the Welsh Consolidated Fund,
apply to the old Assembly until the first First Minister is appointed under the Act.

Paragraph 64: Auditor General

878.  Thisparagraph providesthat the person whoimmediately beforetherepeal of section 90
GoWA isthe Auditor General for Wales, isto be taken, after such repeal, to have been
appointed under paragraph 1 of Schedule 8.
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Paragraph 65: Advocate General for Northern Ireland

879.  This paragraph makes provision necessary for the period before the coming into force
of section 27 (1) the Justice (Northern Ireland) Act 2002.

Paragraphs 66 and 67: The Supreme Court

880. These paragraphs make provision necessary for the period before the coming into force
of section 23(1) of the Constitutional Reform Act 2005.

Schedule 12: Repeals and Revocations

881. This Schedule makes the usual provision for repeals and revocations of other
enactments consequent upon this Act.

COMMENCEMENT

882.  The provisions of the Act when enacted will be brought into effect immediately after
the Welsh general election in 2007, except the foll owing sections which are the subject
of special commencement provisions:

Provisions which come into force on Royal Assent:

883.  Schedule 2, paragraphs 5, 6 and 12 (promotion of awareness of Assembly elections
etc.) ; Sections 95 and 96, and Schedule 5 (power to amend Schedule 5, which details
the extent of the Measure-making competence); Section 109 and Schedule 7 (power
to amend Schedule 7 which details the extent of primary legisative competence);
Section 119 (requires written estimate of payments to be made by Secretary of State);
Section 120 (3) and (7) (designation by Treasury of receipts); Section 125 (requirement
of annual Budget motion); Sections 157-159, 160(2)-(4), 161-162, 164-166, the
amendment made by paragraph 61 of Schedule 10 in section 13 of the Political Parties,
Electionsand Referendums Act 2000, Schedule 11 ( varioustransitional etc provisions),
and various consequentia repeals under Schedule 12.

Provisions which comeinto force on 1% April 2007:

884.  Sections 117, 118, 120(1) and (2), (4) to (6) and (8), 121, 122, and 124 all of which
make provisionsin relation to the Welsh Consolidated Fund.

885.  Section 126, which allows one or more supplementary Budget motions to be moved in
any financia year, and sections 128 and 129.

886. Amendments made to the Local Government, Planning and Land Act 1980, the
Local Government Finance Act 1988 and the Housing Act 1988 by Schedule 10,
consequentia upon the creation of the Welsh Consolidated Fund.

887. Therepeal by Schedule 12 of sections 80, 82, 84, 85 (1) and 89 of GoWA.

Provisions which come into force immediately after the first appointment of a First
Minister under section 46:

888.  Unlessaready brought into force on Royal Assent or on 1% April 2007 by section 161,
and subject to section 161(6), which makes provision a to when certain repeals of
GoWA will come into force, any provision which relates to functions of the First
Minister, the Welsh Ministers, the Counsel General or the Assembly Commission,
any provision relating to the Auditor General or the Comptroller and Auditor General,
provisions which consist of an amendment to GoWA by schedule 10 and any repeals
by Schedule 12 of provisions which fall to be repealed as consequence of provisions
which fall within sections 161 (a), (b) or ().
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Repeal by Schedule 12 of sections 83, 88, 93(8), 97 and 101A GoWA:

889.  These repeals come into force when those sections (which make various provisionsin
relation to the preparation of accounts by the Assembly and by the Secretary of State)
have been complied with for the financial year ending 31% March 2007 ( and for earlier
financial years), and sections 123, 131, 132 and 141 do not apply for that financial year.

Assembly Act provisions:

890.  Sections 103 and 105 come into force immediately after the Welsh general electionin
2007. Section 103 provides for the holding of a referendum on whether the Assembly
Act provisions (Sections 107-108 and Sections 110-115) should be brought into force.
Section 105 provides that if the majority of votersin such areferendum vote in favour
of bringing the Assembly Act provisionsinto force, then the Welsh Ministers can bring
them into force on such date as they may specify by making a commencement order.
Section 104 comes into force (by virtue of section 161 (4) (@)) on the first appointment
of aFirst Minister under the Act .

GLOSSARY OF TERMS

891. Inthese Explanatory Notes, theterms set out in the left-hand column of the table below
have the meanings attributed to them in the right-hand column of the table.

AGW the Auditor General for Wales
Assembly the National Assembly for Wales
Clerk the Clerk of the Assembly as described in

section 26 of the Act
First Minister as described in sections 46 and 47 of the Act
GoWA Government of Wales Act 1998

As established by section 23 of the
Constitutional Reform Act 2005, once that
section isbrought into force by an order made
by the Secretary of State under section 148 of
that Act.

Until section 23 of the Constitutional Reform
Act 2005 is brought into force, references to
the Supreme Court shall be modified as set
out in paragraphs 66 and 67 of Schedule 11.

as described in section 48 of the Act

Supreme Court

WEelsh Ministers

HANSARD REFERENCES

Thefollowing table sets out the dates and Hansard referencesfor each stage of thisAct’s
passage through Parliament.

Stage Date Hansard reference

House of Commons

Introduction 8 December 2005 Vol. 440 Col. 1020

Second Reading 9 January 2006 Vol. 441 Cols. 22 - 126
Committee of the whole 23 January 2006 Vol. 441 Cols. 1167 — 1274
House 24 January 2006 Vol. 441 Cols. 1326 - 1403
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Stage Date Hansard reference
30 January 2006 Vol.442 Cols. 41-138
Report and Third Reading 27 February 2006 Vol. 443 Cols. 28 - 94
28 February 2006 Vol. 443 Coals. 133- 229
Commons Consideration of | 18 July 2006 Vol. 449 Cols. 191 —241
Lords Amendments
House of Lords
Introduction 1 March 2006 Vol. 679 Col. 258
Second Reading 22 March 2006 Vol. 680 Cols. 261 - 328
Committee of the whole 19 April 2006 Vol. 680 Cols. 1058 —1114
House and 1128 - 1154
3 May 2006 Vol. 681 Cols. 483 —562,
6 June 2006 Vol. 682 Cols. 1138 -1197,
and 1215 — 1252
Report 27 June 2006 Vol. 683 Cols. 1109 — 1157
and 1164 — 1184
28 June 2006 Vol. 683 Cols. 1220 — 1252
and 1269 — 1312
Third Reading 13 July 2006 Vol. 684 Cols. 837 -871
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