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SEXUAL OFFENCESACT 2003

EXPLANATORY NOTES

COMMENTARY ON SECTIONS

Part 1: Sexual Offences

Section 78: " Sexual"

145.

146.

147.

Section 78 defines "sexual” for the purposes of this Part. This definition is relevant to
many of the offences under this Part. For example, section 2(1)(b) refersto penetration
which is sexua and section 3(1)(b) refersto touching which is sexual.

There aretwo dternative limbsto the definition of “sexual” in section 78. Paragraph (a)
coversactivity that the reasonable person woul d always consider to be sexual because of
its nature, such as sexual intercourse. Paragraph (b) covers activity that the reasonable
personwould consider, because of itsnature, may or may not be sexual depending onthe
circumstancesor theintentions of the person carryingit out, or both: for example, digital
penetration of the vagina may be sexua or may be carried out for a medical reason.
Where the activity is, for example, ora sex, it seems likely that the reasonable person
would only need to consider the nature of the activity to determine that it is sexual.
But where it is digital penetration of the vagina, the reasonable person would need to
consider the nature of the activity (it may or may not be sexual), the circumstancesin
whichitiscarried out (eg adoctor’ s surgery) and the purpose of any of the participants
(if the doctor’ spurposeis medical, the activity will not be sexual; if the doctor’ spurpose
issexual, the activity also islikely to be sexual).

If, from looking at the nature of the activity, it would not appear to the reasonable
person that the activity might be sexual, the activity does not meet the test in either
paragraph (a) or (b), evenif aparticular individual may obtain sexual gratification from
carrying out the activity. The effect of thisisthat obscure fetishes do not fall within the
definition of sexual activity.
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