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COURTSACT 2003

EXPLANATORY NOTES

COMMENTARY ON SECTIONS: PART 2

The commission of the peace and local justice areas

Section 7: The commission of the peace for England and Wales

40.

41.

This section replaces the provision contained in sections 1 and 3 of the JPA 1997, for
the issue of commissions of the peace to each commission area, but with changes to
reflect the fact that commission areas are abolished by this Act,. The section refers to
asingle commission of the peace, which will cover England and Wales, in place of the
current 42 separate commissions.

The section restates the provision that the commission is to be issued under the Grest
Seal, and that it shall be addressed generally rather than to individual justices.

Section 8: Local justice areas

42.

43.

Section 8 places aduty on the Lord Chancellor to divide England and Wales into areas
to be known as local justice areas and gives him the power to make orders altering
such areas. Before making such an order the Lord Chancellor must consult magistrates
assigned to an area affected by the changes, and any local councils and courts boards
similarly affected. This section, in effect, makes the same provision as parts of sections
4, 33 and 34 of the JPA 1997 (which isrepealed by section 6(4)), but changes the name
‘petty sessions areas’ to local justice areas. The name ‘local justice area’ is considered
to be amore modern and more appropriate title for these areas. An initial order setting
up local justice areas will simply be laid in Parliament and will not be subject to the
negative resol ution procedure, on the basisthat by virtue of Schedule 9, it will simply be
renaming petty sessions areas aslocal justice areas and will not change any boundaries.
Subsequent orders altering areas will be subject to negative resolution.

Schedule 8 contains a number of consequential amendments. References to petty
sessions and commission areas in existing legislation can have the effect of
geographically linking particular cases to the area specified. Where possiblethislink is
to be removed and instead where cases will be heard will be determined in accordance
with directions issued by the Lord Chancellor, subject to the concurrence of the Lord
Chief Justice. The directions, given under powers contained in section 30, are likely to
reflect the policy that whilst in general cases will be heard in the local justice areain
which the offence was committed, or where the defendant lives, other factors will also
be liable to be taken into account. These considerations will include the availability of
court resources and the whereabouts of victims or other interested parties, including
defendants and witnesses.
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Lay Justices

Section 9: Meaning of “lay justice’

44,

45.

The purpose of this section is to clarify, throughout the Act, the difference between
references to justices of the peace and lay justices.

The title of justice of the peace still applies to lay justices; but technically it may
refer equally to alay justice and to a District Judge (Magistrates Courts). For clarity
throughout this Act the term “lay justice” has been used in those sections where a
District Judge (Magistrates Courts) is not meant to be included in the provision.
Although existing legidation, and the Act, refersto lay justices, they are also popularly
known as “lay magistrates’, the expression used in these notes.

Section 10: Appointment of lay justices etc

46.

47.

48.

49.

50.

51.

This section makes similar provision to section 5(1) of the JPA 1997. However, it lays
a new duty on the Lord Chancellor to assign every lay justice to a local justice area
(for purposes which, it is envisaged, will include local organisation, training, selection
for specialist work, pastoral care and discipling). There is no equivalent to this new
power of assignment. The existence of the bench isimplicit in current statute in the
provisions governing el ectionsfor bench chairmen and deputy chairmen. Justices could
be assigned to more than one area if appropriate, and the Lord Chancellor would be
able to transfer justices to other areas.

This section clarifies that assignment to a local justice areais not to limit jurisdiction
to that area. However, the section also provides that if ajustice is to act outside his
normal place of sitting heis to do so in accordance with arrangements. It is envisaged
that these would be informal in nature. In practice it would be unrealistic that ajustice
would sit in an unaccustomed area save by prior arrangement between courts and with
his agreement.

Aslay magistrateswill no longer have ajurisdiction limited to acommission area, there
will no longer be the statutory residence qualifications for assignment (section 6 of the
JPA 1997). Itisenvisaged, however, that Advisory Committees (who advise the Lord
Chancellor on appointments of lay magistrates) will continue, under guidance from the
Lord Chancellor, to recommend that lay magistrates be assigned to thelocal justice area
in which they reside unless there is good reason to do otherwise (for example, should
an applicant find it easier to sit where he or sheworks rather than where he or shelives).

A further effect of the repeal of the JPA 1997, and the provision made by this section,
isto transfer the current responsibilities of the Chancellor of the Duchy of Lancaster, in
respect of the appointment of lay magistrates within the Duchy, to the Lord Chancellor.

The section also provides that the Lord Chancellor may make rules prescribing training
courses that justices would complete before exercising such jurisdictions as may be
specified. Thisprovisionisdesigned to clarify the Lord Chancellor’ s power to prescribe
training —thisisfelt to be advisablein the future context that MCCswill no longer have
responsibility for training lay magistrates.

The section also brings the other jurisdictions of a lay magistrate into line with the
family and youth jurisdictions, where thereis an existing power for the L ord Chancellor
to set out requirements for those jurisdictionsin rules.
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Section 11: Resignation and removal of lay justices

Section 12: The supplemental list

Section 13: Entry of namesin the supplemental list

Section 14: Removal of names from the supplemental list

52.

53.

55.

56.

57.

These sections replace sections 7 to 9, of the JPA 1997, together with the provision in
section 5 relating to the removal of lay justices from office. They provide that a lay
justice may resign, set out the grounds on which justicesmay be removed from office,
and re-enact (with some changes) the provision that lay justices shall be entered onto
a supplemental list on reaching the age of 70, and thereafter cease to exercise office
asjustices.

Section 11 provides for the removal of justices from office specifying that they may
be removed on the grounds of misbehaviour, incapacity, neglect of duty and persistent
failure to meet prescribed competences. (There are currently competences laid down
for lay magistrates, against which they are appraised, and it is envisaged that these
competenceswill beformalised by direction.) At present thereisno statutory restriction
on the grounds on which they may be removed.

Thefunction of the supplemental list under these sectionsisdifferent fromitsfunctions
under the JPA 1997: it has lost its disciplinary function, and is now intended to be
simply a recognition of the service given by lay magistrates. For that reason it is no
longer specified that the Lord Chancellor may place justices on the List on the ground
of neglect of duty — thisis now a ground for removal under section 11. The ability,
however, for justices to be entered in the list after long service, even if they have not
reached the age of 70, has been retained under section 13(4).

Additionally, these sections no longer provide statutory authority for supplemental list
justices to perform certain acts (such as the signing of passport photographs), as the
majority of the acts specified no longer require statutory authority. The sections also
remove the provision that aretired lay magistrate may still act as ajudge in the Crown
Court (if authorised) until the age of 72.

Where ajustice is in the middle of hearing a case, or still serving as bench chair, on
reaching 70, his name need not go on the list until the end of the case or of his term
aschair.

A further effect of the repea of the JPA 1997, and the provision of this section, is
to transfer the current responsibilities of the Chancellor of the Duchy of Lancaster, in
respect of the supplemental list within the Duchy, to the Lord Chancellor.

Section 15: Lay Justices’ Allowances

58.

This section makes similar provision to section 10 of the JPA 1997, which allows the
Lord Chancellor to determine and to pay allowances for lay magistrates, and to make
regulations in respect of the administration of this section.

Section 16: Records of lay justices

59.

60.

This section makes similar provision to section 25 of the JPA 1997, that the Lord
Chancellor appoint keepers of the rolls to keep records of local lay magistrates.
The statute has been modified, however, to accord with the changes to geographical
administrative boundaries brought about by this Act.

AsthisAct abolishes commission areas, akeeper of therolls must be appointed for each
local justice area rather than each commission area. The Lord Chancellor may (and it
is envisaged that he will) appoint the same person to be keeper of the rolls for more
than one local justice area.
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61. The requirement that the appointee be ajustice has been removed, asthere are no longer
any officeswhose holders are ex-officio justices (traditional ly appointeesto these posts
would have been ex-officio justices by virtue of holding high office).

62. A further effect of the repeal of the JPA 1997, and the provision of this section, is
to transfer the current responsibilities of the Chancellor of the Duchy of Lancaster, in
respect of keepers of the rolls within the Duchy, to the Lord Chancellor.

Chairman and deputy chairmen and the bench
Section 17: Chairman and deputy chairmen: selection

Section 18: Rightsto preside and size of bench
63. These sections make similar provision to sections 22 and 24 of the JPA 1997.

64. Section 17 provides for the lay magistrates of a local justice area to elect from their
number a Chairman and one or more Deputy Chairmen, and confers a rule-making
power as to how thiswill operate.

65. Section 18 sets out the circumstances in which a Chairman or Deputy Chairman may
have aright to preside in court, or to chair ameeting of justices, and when he may not.
The section also provides the Lord Chancellor with a rule-making power asto the size
of abench of lay justices.

Supplementary provisions about the bench

Section 19: Training, development and appraisal of lay justices

66. The purpose of this section is to give statutory backing to the role of Bench Training
and Development Committees (BTDCSs) in the training, appraisal and development of
lay justices.

67. The section providesthat rules made by the Lord Chancellor may make provision about
the training, development and appraisal of lay justices, and related matters. However,
the main use which is currently envisaged of this rule-making power isto formalise the
position of BTDCs.

68. Subsection (3) sets out a new statutory obligation on the Lord Chancellor to provide
training and training materials for lay magistrates, where he reguires them to undergo
training; lay magistrates will have a new statutory assurance in this regard.

Section 20: Rules

69. Section 20 provides that the Lord Chancellor must consult with the appropriate rule
committees before making the rules relating to lay magistrates contained in Part 2 (i.e.
pursuant to the powers under sections 10, 17, 18 and 19).

Section 21: Duty to consult lay justices on matters affecting them etc.

70. This section requires the Lord Chancellor to take all reasonable and practicable stepsto
ensurethat lay justices are kept informed on mattersthat affect them in the performance
of their dutiesin alocal justice area, and that their views will be taken on such matters.

District Judges (Magistrates Courts)

Section 22: Appointment etc.

71. This section makes similar provision to sections 10A(1), (3) and (4) of the JPA
1997 (as amended by the AJA 1999). These provide for the appointment by the
Lord Chancellor of District Judges (Magistrates Courts), qualification requirements,
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payment of allowances, and removal from office. This section also replaces provisions
in section 69 of the JPA 1997, which provides for the swearing-in of District Judges
(Magistrates’ Courts) — consequential amendments will require them to be sworn in by
a Circuit Judge or High Court Judge.

Section 23: Senior District Judge (Chief Magistrate)

72. This section replaces section 10A(2) of the JPA 1997 (as amended by the AJA 1999)
which deals with the appointment of a Senior District Judge and a Deputy Senior
District Judge.

73. The section allows the Lord Chancellor to appoint one of the District Judges
(Magistrates’ Courts) to bethe Senior District Judge, and if the Lord Chancellor decides
to do this, he may appoint another District Judge (Magistrates’ Courts) to be hisor her
deputy. The main function of the Senior District Judgeisjudicial administration.

74, This section differs from the current legislation in that the Lord Chancellor will have
a discretion, rather than a duty, to appoint a Senior District Judge (Chief Magistrate)
and Deputy. This is because the Government has accepted the Auld Review's
recommendation that, the role of the Senior District Judge should be reviewed, both as
toitsfunctions and its necessity. However, it isenvisaged that in the short term at least
the Senior District Judge will continue to play an important role in the management of
the District Judges (Magistrates Courts).

Section 24: Deputy District Judges (Magistrates Courts)

75. Subsections (1), (3), (4) and (5) makes similar provision to section 10B of the JPA
1997 (as amended by the AJA 1999). This section provides for the appointment by
theLord Chancellor of Deputy District Judges (Magistrates Courts), their qualification
requirements, payment of allowances, removal from office, and their treatment as
though full-time District Judges (Magistrates Courts).  Subsection (2) replaces
provision in section 69 of the JPA 1997, which providesfor the swearing-in of a Deputy
District Judge (Magistrates’ Courts) - conseguential amendments will reguire them to
be sworn in by a Circuit Judge or High Court Judge.

Section 25: District Judges (Magistrates Courts) as justices of the peace

76. This section makes similar provision to section 10C(1) and (2) of the JPA 1997. Its
purpose is to provide that the jurisdiction of a District Judge (Magistrates Courts)
includes the jurisdiction of alay magistrate.

Section 26: District Judges (Magistrates' Courts) able to act alone

77. This section makes similar provision to section 10E of the JPA 1997, and makes clear
that certain restrictionsin the MCA 1980 do not apply to a District Judge (Magistrates
Courts) sitting alone.

Justices' clerks and assistant clerks

Section 27: Justices clerks and assistant clerks

78. Section 27 provides for the Lord Chancellor to appoint and designate staff of the new
courtsagency to bejustices’ clerksand assistantsto justices’ clerks. A person cannot be
designated as a justices' clerk unless he or she meets the requirements of this section,
which replicates section 43 of the JPA 1997. Section 27 empowersthe Lord Chancellor
to make regulations setting out the requirements that a person must fulfil if he or she
isto be designated as an assistant to ajustices' clerk. Section 27 also allows the Lord
Chancellor to enter into contracts for the provision of assistant clerks. The work of
assistant clerks provided under such contracts would be limited to advising lay justices
and would not extend to exercising the powers of asinglejustice, for which the assistant
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would require the specific authority of ajustices’ clerk. This reflects current practice
in the magistrates’ courts.

Section 27 placesaduty on the Lord Chancellor to assignjustices' clerksto oneor more
local justice areas. It a so empowersthe Lord Chancellor to change aclerk’ sassignment
and move him or her to another area. However, before changing a clerk’ s assignment,
the Lord Chancellor must first consult the lay magistrates, via their bench chairman,
assigned to the same local justice area as the clerk.

Section 28: Functions

80.

Section 28 re-models section 45 of the JPA 1997 on the functions and powers of
justices' clerks and assistant clerks. Currently section 144 of the MCA 1980 allowsthe
Lord Chancellor to make rules which, among other things, regulate and prescribe the
procedure and practiceto befollowed by justices clerks. The Lord Chancellor currently
makes rules on the advice of, or after consultation with the Magistrates' Courts Rules
Committee, but he will also now consult the Criminal Procedure Rule Committee and
the Family Procedure Rule Committee before making rules about justices’ clerks under
this section.

Section 29: I ndependence

81.

Section 29 makes the provision corresponding to section 48 of the JPA, which provides
for the independence of justices' clerks when giving legal advice or performing the
functions of asingle justice. It provides that when exercising such functions, justices
clerks shall not be subject to the direction of the Lord Chancellor, (rather than JCEsS,
as under the JPA) or any other person or body. The section gives the same guarantee
of independence to assistant clerks.

Places, dates and times of sittings

Section 30: Places, dates and times of sittings

82.

83.

Section 30 empowersthe Lord Chancellor to direct where and when magistrates’ courts
areto sit. Thiswould alow magistrates courts business to be conducted at any place
in England and Wales. In making such directions hewill be under aduty to haveregard
to the need to make court-houses accessible by persons resident in each local justice
area. The places at which magistrates courts sit and the days and times at which they
sit would be determined in accordance with directions made by the Lord Chancellor.
Thiswould bring magistrates' courtsinto line with the Crown Court, High Court, Court
of Appeal and county courts. The power to determine when magistrates’ courts sit is
likely to be used as an emergency measure only.

There is no longer to be a distinction between petty-sessional court-houses
(section 150(1) MCA 1980), occasiona court-houses (section 147 MCA 1980) and
any other court-houses or places, which may be appointed as petty-sessional court-
houses. Lay magistrates are to have full jurisdiction wherever they sit. The restriction
on magistrates’ courts and licensing justices sitting on licensed premisesis removed by
the Licensing Act 2003.

This section also allows the Lord Chancellor, with the concurrence of the Lord Chief
Justice, to give directions as to the distribution and transfer of magistrates’ courts
business, excluding family proceedings. Such directions are necessary in light of the
changes to the jurisdiction of lay justices and magistrates’ courts and the provision
allowing for the transfer of cases between magistrates courts. Where a person is
charged with an offence, the prosecuting authority will decide which court that person
should appear before, in line with these directions. The directions may in particul ar say
that the defendant should be taken to a court in alocal justice area: where the offence
is aleged to have been committed; where the person charged with the offence resides;
where any witnesses reside; or where similar cases are dealt with.
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Protection and indemnification of justices and justices' clerks

Section 31: Immunity for acts within jurisdiction

Section 32: Immunity for certain acts beyond jurisdiction

Section 33:Striking out proceedings where action prohibited

85.

These sections make similar provision to sections 51, 52 and 53 of the JPA 1997.
Section 31 provides immunity against action brought against justices of the peace in
proceedings arising from the execution of their duty. It also givesimmunity to justices
clerks and those appointed to assist a justices’ clerk in proceedings which arise from
their exercise, in accordance with rules made under section 28, of a function which
could be exercised by a single justice of the peace. Section 32 excludes proceedings
in which bad faith is proved and makes clear that the immunity does not apply where
thejustice, clerk or assistant himself is the subject of criminal proceedings. Section 33
provides that proceedings brought in circumstances where a justice or justices' clerk
has immunity may be struck out.

Section 34: Costsin legal proceedings

86.

Section 34 makes similar provision to section 53A of the JPA 1997, with minor
amendments. This section givesjustices of the peaceand their clerks statutory immunity
against being ordered to pay the costs of legal actions arising out of the conduct of their
judicial functions, unlessit is proved that they acted in bad faith. The section empowers
the court to order the Lord Chancellor to pay any costs that, but for the provision of
the section, it would have ordered against the justice or clerk. The section also provides
for the Lord Chancellor to make regulations covering when the court isto exercise the
power to award costs and how those costs are to be determined.

Section 35: Indemnity

87.

Section 35 makes similar provision to section 54 of the JPA 1997 with some
amendments. This section reflectsthefact that in future the Lord Chancellor, rather than
amagistrates courts committee, may indemnify justices of the peace, justices’ clerks
and their assistants against costs ordersin any proceedings, not only proceedings taken
against them. The section also removes the right of appeal to a person appointed by
the Lord Chancellor against adecision by aMCC to refuse to indemnify a person under
thissection. Thisisbecausein futurethe Lord Chancellor will decide whether aperson
should be indemnified. A person unhappy with a decision by the Lord Chancellor to
refuseto indemnify themwould, however, haverecoursetojudicial review proceedings.

Fines officers and designated officers

Section 36: Fines Officers

88.

This section provides for the Lord Chancellor to designate fines officers who may be
appointed or provided under contract by the Lord Chancellor and whose role will beto
manage the collection and enforcement of fines. Fines officers will play akey rolein
the operation of the fine enforcement scheme in Schedule 5.

Section 37: Designated officers and magistrates courts

89.

Section 37 alows the Lord Chancellor to designate members of staff of the courts
agency in order to perform certain statutory functionsin relation to the business of the
magistrates courts. Many of these functions are currently assigned to JCEs and are
administrative in nature. Schedule 8 makes appropriate consequential amendments to
other Acts of Parliament.
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Application of receipts of magistrates courts etc.
Section 38: Application of receipts of designated officers
Section 39: Limits to requirements about application of receipts

Section40: Regulations about payments, accounting and banking by designated
officers

90. Sections 38 and 39 make similar provision to section 60 of the JPA 1997, amended
to reflect the fact that the post of JCE will cease to exist. The sections instead make
reference to sums received by a designated officer. Section 40 contains provisions
similar to section 60A of the JPA and will alow the Lord Chancellor, with the
concurrence of the Treasury, to make regulations about the payment, accounting for
and banking of money paid to designated officers in the magistrates’ courts.

Miscellaneous

Section 41: Disgualification of justices who are members of local authorities

1. This section makes similar provision to section 66 of the JPA 1997: which providesfor
the disgualification of lay magistrates who are members of local authoritiesfrom acting
in casesinvolving the relevant local authority.

Section 42: Effect of Act of Settlement on existing justices of the peace

92. This section retrospectively validates the appointments of a number of foreign lay
magistrates appointed before 31 January 2002 in unwitting breach of the nationality
regquirements of the Act of Settlement 1700, and allows them to resume their role as
lay magistrates. Their actions as magistrates prior to thislegidation are not invalidated.
The section also ensures that the restrictions in the Act of Settlement do not apply to
appointments made after this Act received the Royal Assent.

93. The Act of Settlement 1700 imposes restrictions as to who may be employed in the
service of the Crown. Section 3 of this Act applied to lay magistrates, meaning that any
non-UK, Eire or Commonwealth nationals sitting as lay magistrates were doing so in
violation of this Act

Part 3: Magistrates Courts

Summary

94, This Part makes anumber of changesto the jurisdiction and procedures of magistrates
courts, designed to increase flexibility and efficiency in the disposal of the business of
the courts.
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