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INCOME TAX (EARNINGS
AND PENSIONS) ACT 2003

EXPLANATORY NOTES

COMMENTARY ON SECTIONS

27.

28.
29.

30.

At the end of the commentary there is more detailed supporting material in three

annexes.

Annex 1 contains details of the minor changes in the law made by the Act.

Annex 2 gives notes on technical points of interpretation of the sections. These notes
concentrate on points where it may not be immediately apparent that the Act preserves
the effect of the existing law.

Annex 3 contains a table of destinations for the Extra-Statutory Concessions to which
this Act gives statutory effect.

Glossary

31.

The commentary uses a number of abbreviations. They are listed below.

APS approved profit sharing

CAA 2001 the Capital Allowances Act 2001

CSOP company share option plan

CTSA Corporation Tax Self Assessment

EMIs enterprise management incentives

ESC extra-statutory concession

FA 1971 Finance Act 1971 (and similarly FA 1985 and so on)
F(No.2)A Finance (No. 2) Act

ICTA the Income and Corporation Taxes Act 1988

ICTA 1970 the Income and Corporation Taxes Act 1970

ITA 1918 the Income Tax Act 1918 (and similarly ITA 1945)
NIC National Insurance contributions

PAYE Pay AsYou Earn

PSA PAY E settlement agreement

SAYE Save AsYou Earn

SE manual the Inland Revenue's Schedule E manual — references to

paragraphs in the manual take the form SE 12345
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S.1.1993/744 the Income Tax (Employments) Regulations 1993 (“the PAYE
regulations’)

SIPs share incentive plans

TCGA1992 the Taxation of Chargeable Gains Act 1992

TMA 1970 the Taxes Management Act 1970

VAT value added tax

32. Thereis alist of abbreviations used in the Act at the start of Schedule 1 to this Act.
Part 1: Overview

Section 1: Overview of contents of this Act

33. This section summarises the charges to tax and other matters covered inthe Act. It a'so
provides, insubsection (2), the link to the general charge to income tax in section 1(1)
of ICTA. Itisnew.

Section 2: Abbreviations and defined expressions

34. Thisisanother new section. It providesinformation on whereto find lists of the various
abbreviations and defined expressions used in this Act.

Part 2: Employment income: charge to tax
Chapter 1: Introduction

Section 3: Structure of employment income Parts

35. This section sets out what isin Parts 2 to 7 of this Act and provides “the employment
income Parts” as a collective label for them. It is new.

Section 4: “Employment” for the purposes of the employment income Parts

36. This section is new. It casts some light on what is meant by “employment”. It is not
an attempt to delineate the boundary between employment and self-employment. That
boundary depends on fact and the degree to which a number of indicators exist. This
section is simply intended to confirm that employments that are clearly nowhere near
that boundary are squarely within this Act, by providing a non-exhaustive definition.

37. This change of approach is explained in detail in Note 1 in Annex 2.

Section 5: Application to offices and office-holders

38. This section sets out that the employment income Parts apply to offices and office-
holders in the same way as they apply to employments and employees.

39. Subsection (3) provides a non-exhaustive definition of the term “office”. It is based
on guidelines derived from case law. This change in approach is explained in detail in
Note 1 in Annex 2.

Chapter 2: Tax on employment income

Section 6: Nature of charge to tax on employment income

40. This section provides in subsection (1) that the charge to tax on employment income
under Part 2 is split into a charge to tax on “genera earnings’ and “specific
employment income”. The labels “employment income”, “general earnings’ and
“gpecific employment income” are new, and are explained in section 7.
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Subsection (2) provides a signpost to section 9 which sets out how to work out the
amount of general earnings or specific employment income that is charged to tax in a
particular tax year.

Subsection (3) is a pointer to Chapters 4 and 5 which derive from the Cases of
Schedule E. Those Chapters set out the rules relating to residence, domicile etc that
apply to general earnings. Those Chapters have no application to “ specific employment
income”.

Subsection (4) provides asignpost to section 13 which in turn makes clear whoisliable
for tax under this Part.

Subsections (1) to (4) are new, although subsection (1) derivesin part from paragraphs
1 and 5 of section 19(1) of ICTA.

Subsection (5) provides the one exception to the basic rule that employment income
is charged to tax on income from employments. This Act replaces all charges to tax
under Schedule E, but there is one category of income from employment that is not
charged to tax under Schedule E. The employment duties of specified types of divers
and diving supervisors are treated as if they constitute a trade and are charged to tax
under Schedule D. Subsection (5) of this section reflects the effect of section 314(1) of
ICTA inremoving the income from employment of those divers and diving instructors
from the scope of Schedule E.

Section 7: Meaning of “employment income’, “general earnings’ and “ specific
employment income”

46.

47.

This section sets out the definitions of these terms introduced in the preceding section.
It isnew. See Notes 2 and3 in Annex 2.

Those Notes explainin full why it is necessary to distinguish between the two elements
to the employment income charged in this Part. Thefirst element is“general earnings’,
which relate to “emoluments’ brought into charge by paragraph 1 of section 19(1)
of ICTA. The basis of assessment for “general earnings’ depends on the residence,
ordinary residence and domicile status of the employee. The second element, “ specific
employment income”, relatesto the free-standing charges under Schedul e E, chargeable
under paragraph 5 of section 19(1) of ICTA. The basis of assessment for “specific
employment income” is blind to issues of residence, ordinary residence and domicile.

Section 8: Meaning of “exempt income”

48.

This section provides the definition of exempt income for the purposes of the
employment income Parts. It is new.

Chapter 3: Operation of tax charge

Section 9: Amount of employment income charged to tax

49.

50.

51.

Thisis anew section that explains what amounts are charged to tax for each stream of
employment income. Subsection (2) setsout that for earnings, the amount charged to tax
is“net taxable earnings’ — thisis another new label. It describes the amount of income
from the employment that has been allocated to a particular tax year by reference to the
timing rules as determined by the Cases of Schedule E in section 19(1) of ICTA (now
contained in Chapters 4 and 5 of this Part), less any available deductions.

Subsection (3) explains where to find the mechanics of how to calculate net taxable
earnings in the following provisions of Part 2.

Subsection (4) setsout that, for specific employment income, the amount charged to tax
is “net taxable specific income” — this is another new label. It is the amount allocated
to that year by the relevant provisions |less any available deductions.
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52. Subsection (5) explains where to find the mechanics of how to calculate net taxable
specific income in the following provisions of this Chapter.

53. Subsection (6) makes it clear that tax may only be charged under this Chapter for a
particular year on taxable earnings and taxable specific income. Paragraph (a)derives
from the closing words of paragraph 1 of section 19(1) of ICTA. Paragraph (b) is new.

Section 10: Meaning of “taxable earnings’ and “ taxable specific income”

54, “Taxable earnings’ and “taxable specific income” are two more new labels to help
identify income at the various stages from when it arisesto when it becomes chargeable
to tax in a particular tax year. This section explains each of those terms, setting out
where to find the other provisions that set out particular rules for arriving at either
“taxable earnings’ or “taxable specific income”.

Section 11: Calculation of “ net taxable earnings’
55. Subsection (1) sets out how to calculate “ net taxable earnings’ in atax year.
56. This explicit explanation of the calculation is new. See Note 4 in Annex 2.

57. The definition of “DE” isapointer to the comprehensivelist of al deductions available
from earningswhich appearsin the opening Chapter of the Part dealing with deductions.

58. Subsection (3) is a signpost to what happens in the exceptional case that loss relief is
available.

59. Subsection (4) gives effect to the general proposition that deductions may only be made
from the earnings of the employment to which they relate. For example, section 198(1)

sys:

(1) If the holder of an office or employment is obliged to incur and defray out of the
emoluments of the office or employment

() qualifying travelling expenses, or

(b) any amount (other than qualifying travelling expenses) expended wholly,
exclusively and necessarily in the performance of the duties of the employment,

(c) there may bededucted from the emolumentsto be assessed the amount so incurred
and defrayed.

60. It is clear from such wording that in order to arrive at “net taxable earnings’ where
there is more than one employment, there must be a separate calculation for each
employment.

Section 12: Calculation of “ net taxable specific income’

61. This section performs a similar function to section 11 but in respect of specific
employment income, and so uses different letters of the alphabet to designate the two
elements of the calculation. Like section 11, it is new. See Note 4 in Annex 2.

Section 13: Person liable for tax

62. This section identifies the person liable for tax on the various kinds of employment
income, and the various circumstances in which that tax charge arises. Subsections (1)
to (3) are new. See Note 5in Annex 2.

63. Although theideaof identifying the person liable for tax on employment incomeisnew,
it does not change the current position where the employer has the primary liability to
deduct tax under the PAY E provisions. Under ICTA employees are liable for the tax,
but are entitled to pay only the net amount after taking off payments on account and
deductions at source (see section 59B of TMA 1970).
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64. Subsections (4) and (5) set out who is liable for tax on earnings received or remitted
to the United Kingdom after the employee’s death. They derive from section 202A(3)
of ICTA.

Chapter 4: Taxable earnings: rules applying to employee resident, ordinarily
resident and domiciled in UK

Overview

65. This Chapter sets out how to work out the amount of general earnings from an
employment which are charged to tax in aparticular tax year if the employeeisresident,
ordinarily resident and domiciled in the United Kingdom. Under ICTA such employees
come within Case | of Schedule E.

66. This category of employees represents the vast majority of the people who are taxed
in the United Kingdom on their employment income. All the rules relating to such
employees appear together in one Chapter, leaving al the provisionsfor casesinvolving
anon-UK element, such as non-resident employees or income representing chargeable
overseas earnings (“foreign emoluments’ in the language of ICTA), to be covered in
Chapter 5. Thismeansthat the bulk of employeesand their adviserswill haveto read no
further than Chapter 4 of this Part to determine the amount of general earnings charged
totax in ayear.

67. This approach does mean that some of the supplementary rules (for example about the
meaning of receipt of money earnings) appear in both Chapters4 and 5. Theaim isthat
the reader will only have to look at one chapter to be able to work out what are the
taxable earningsin any given year for any given employment.

Section 14: Taxable earnings under this Chapter: introduction

68. This introductory section sets out how the Chapter deals with the calculation of the
taxable earnings in a year for an employee who is resident, ordinarily resident and
domiciled in the United Kingdom. It is new.

Section 15: Earnings for year when employee resident, ordinarily resident and
domiciled in UK

69. This section sets out the basic rule that the taxable earnings in such a year are all
general earnings received in that year. It derives from Case | of Schedule E as set out
in paragraph 1 of section 19(1) and section 202A(1) of ICTA.

70. Subsection (3) sets out the rule that the receipts basis is not affected by the fact that
earnings may relate to adifferent tax year to that in which they arereceived or to ayear
when the employment is not held. It derives from section 202A(2) of ICTA.

Section 16: Meaning of earnings“for” atax year

71. This section explains what is meant by earnings “for” atax year. It is a new section
in response to requests made during the consultation leading up to this Act which
suggested that it would be a good idea to have this kind of clarification about what
earnings are “for” atax year. See Note 6 in Annex 2.

72. Subsection (2) identifies the period that the earnings are “for”, and subsections (3) and
(4) explain how to work out the tax year that the earnings are “for” on the basis of the
period determined in subsection (2). If the period spans more than one tax year then
the earnings for that period should be apportioned between those years on a just and
reasonable basis.

73. Some of the provisions in Part 3 that operate to treat income as earnings specify the
year “for” which the income should be so treated. Subsection (5) makes it clear that
section 16 does not displace the effect of those provisionsin Part 3.
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Section 17: Treatment of earningsfor year in which employment not held

74.

75.

76.

This section sets out how earnings from an employment should be treated if they would
otherwise be considered as earnings for ayear before or after that employment is held.
It derives from paragraph 4A of section 19(1).

The rule in section 17 applies only to “general earnings’, ie emoluments or amounts
treated as emoluments, thus subject to the Cases of Schedule E as set out in paragraph
1 of section 19(1) of ICTA.

Where the Schedule E legidation provides that an amount shall be treated as an
emolument of an employment only if provided in ayear when the employment is held,
this Act reproduces that limitation. The sections in the benefits code make it clear that
such amounts or benefits will only be treated as earnings if they are paid/provided in
a year in which the employment is held. If they are paid/provided at any other time
they will not be treated as earnings and will be outside the “general earnings’ to which
section 17 applies.Subsection (4) makes it clear that this section does not apply in
connection with determining amounts to be treated as earnings under the benefits code.
See Note 7 in Annex 2.

Section 18: Receipt of money earnings

7.

78.

This section sets out the rules for determining when money earnings should be treated
as received, providing for the first time asingle rule for al money earnings. It derives
from the first half of section 202B of ICTA. Seedso Change 1 in Annex 1.

Subsection (3) provides the definition of “director” used for this purpose. It derives
from section 202B(5) of ICTA.

Section 19: Receipt of non-money earnings

79.

This section sets out the rules for determining when non-money earnings should
be treated as received, excluding any money earnings. The section derives from
section 202B (7) to (11) of ICTA. The exclusion of money earnings is new. See also
Change 2in Annex 1.

Chapter 5: Taxable earnings: rules applying to employee resident, ordinarily
resident or domiciled outside UK

Overview

80.

81.

This Chapter setsout, in cases not covered by Chapter 4, how to determine what general
earnings from an employment are within the charge to UK tax in any particular year.
The rules are set out for each category of employee in succession.

Theresidence, ordinary residence or domicile status and the place of and, in some cases,
nature of duties are all relevant in determining the tax treatment of earnings. In the
Schedule E legidlation these factors and their consequences are somewhat condensed
and do not appear in any logical order. This Chapter is organised so that an employee
can easily see which sections apply to the earningsfor ayear becausethey all containin
the heading a description of which residence, ordinary residence or domicile conditions
apply and (if applicable) what type of earnings the section appliesto.

Section 20: Taxable earnings under this Chapter: introduction

82.

Thisintroductory section sets out how the Chapter deals with the calculation of taxable
earnings in a year when the employee is resident, ordinarily resident or domiciled
outside the United Kingdom, showing which section applies in which combination of
circumstances. For example, an employee who is resident and ordinarily resident, but
not domiciled, in the United Kingdom, can see from subsection (1)(a) and (b) that
sections 21 and 22 are the sectionsto usein cal cul ating taxable earningsfor theyear. The
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list in subsection (1) also makesit clear that there are separate rulesin separate sections
to deal with chargeable overseas earnings, UK-based earnings and foreign earnings.
Each of these terms is defined in the section dealing with that kind of earnings. This
introductory material is new.

Section 21: Earningsfor year when employee resident and ordinarily resident, but
not domiciled, in UK, except chargeable overseas earnings

83.

85.

86.

This section deals with those earnings that are, under the Schedule E legislation,
still within Case | because they are not excepted from it as “foreign emoluments’
by the operation of section 192 of ICTA. The label “overseas earnings’ replaces
“foreign emoluments” to describe earningsfor ayear in which the employeeisresident
and ordinarily resident but not domiciled in the United Kingdom that are from an
employment with a foreign employer where the duties are all performed outside the
United Kingdom.

This section derives from section 202A (1) of ICTA and appears as a separate category
for the first time here. See Note 8 in Annex 2.

Subsection (3) sets out the rule that the receipts basis is not affected by the fact that
earnings may relate to adifferent tax year to that in which they arereceived or to ayear
when the employment is not held. It derives from section 202A(2) of ICTA.

Subsection (4) isasignpost to section 23 which describes how to cal culate the amount
of chargeable overseas earnings to be excluded from this section.

Section 22: Chargeable overseas earnings for year when employee resident and
ordinarily resident, but not domiciled, in UK

87.

88.

89.

90.

91.

92.

This section dealswith those earnings that the Schedul e E |egisl ation exceptsfrom Case
| as“foreign emoluments’ by virtue of section 192 of ICTA.

Subsections (1) and (2) explain that, where this section applies, “taxable earnings’ are
the full amount of overseas chargeable earnings that are remitted to the UK. See Note
9in Annex 2.

Subsection (3) sets out the rule that the remittance basisis not affected by the fact that
the earnings may relate to a different tax year to that in which they are remitted or to
a year when the employment is not held. It derives from section 202A(2) of ICTA.
It also includes a signpost to possible relief under section 35 in the cases of delayed
remittances.

Subsection (4) isasignpost to section 23 which describes how to cal culate the amount
of chargeable overseas earnings within this section.

Normally, any deductions available would be subtracted from taxable earnings, under
section 11 to give “net taxable earnings’ — the amount chargeable to tax in that
year. However, deductions have already been taken off in arriving at the amount of
“chargeable overseas earnings’ according to the calculation set out in section 23.
Subsection (5) sets out that deductions taken off in arriving at “chargeable overseas
earnings’ should not be taken off again in arriving at the “ net taxable earnings’ relating
to those chargeable overseas earnings.

Those deductions are, however, still available to set against any taxable earnings that
remain subject to section 21. See Note 8 in Annex 2.

Section 23: Calculation of “ chargeable overseas earnings’

93.

This section sets out what overseas earnings are and how to calculate “chargeable
overseas earnings’. It derives from the description of “foreign emoluments” set out in
section 192 of ICTA.
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Section 192(5) of ICTA says that the amount of the excepted emoluments is the
amount remaining after any capital allowance and after any deductions under a series
of listed provisions. Those listed provisions do not include al the provisions under
which deductions could be allowed if one were simply computing an amount of taxable
income. It is not clear why some provisions are mentioned and others not.

Section 192(5) has therefore been rewritten in section 23(3) of the Act to allow a
person’s “overseas earnings’ to be reduced by any deductions. See Change 3 in Annex
1. An example may serve to illustrate the effect of this change:

Suppose a taxpayer has foreign emoluments (overseas earnings) of £1,000, and
deductions within the section 192(5) list of £200 plus other deductions of £100.

Under section 192(5) of ICTA the amount of foreign emoluments excluded from Case
| would be £800, leaving £200 chargeable under Case | against which £200 of the
taxpayer’ stotal £300 deductions can be set. The net result is Case | charge = Nil, Case
I11 charge = £800.

Under the rewritten legislation the amount of chargeable overseas earnings within
section 22 would be £700, leaving £300 within section 21 against which all of the
taxpayer’s total £300 deductions can be set. The net result is section 21 charge = Nil,
section 22 charge = £700.

The outcomeis clearly in the taxpayer’ s favour.

Section 24: Limit on chargeable overseas earnings where duties of associated
employment performed in UK

100.

101.

102.

This section contains the anti-avoidance rules for earnings from associated
employments. They derive from paragraph 2 of Schedule 12 to ICTA.

The effect of these rules is to limit the amount of overseas earnings taxed on the
remittance basis because of the operation of sections 22 and 23 in cases where there
are associated employments. The reference in subsection (3) to “section 23(3)” means
that this section adopts the same approach as described in paragraph 95. See Change
3inAnnex 1.

Where this section does apply alimit to the amount of general earnings computed under
section 23 to be within section 22, any excess of the overseas earnings above that limit
fallswithin section 21. Thisis set out in subsection (7).

Section 25: UK-based earnings for year when employee resident, but not ordinarily
resident, in UK

103.

104.

105.

This section sets out how to calcul ate the taxable earnings in ayear when the employee
is resident but not ordinarily resident in the UK, and whose earnings are in respect of
duties performed in the UK or from overseas Crown employment subject to UK tax
(defined in section 28).

These rules derive from paragraph 1 of section 19(1) (Case |l of Schedule E),
section 132(4)(a) and section 202A(1)(a) of ICTA. See also Note 10 in Annex 2.

Subsection (3) sets out the rule that the receipts basis is not affected by the fact that the
earnings may relate to a different tax year to that in which they are received or to atax
year when the employment is not held. It derives from section 202A(2) of ICTA.

Section 26: Foreign earnings for year when employee resident, but not ordinarily
resident, in UK

106.

This section sets out how to calcul ate the taxable earnings in ayear when the employee
isresident but not ordinarily resident in the United Kingdom, when those earnings are
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neither in respect of duties performed in the United Kingdom nor from overseas Crown
employment subject to UK tax, and so not within section 25.

These rules derive from paragraph 1 of section 19(1) (Case Ill of Schedule E) and
section 202A(1)(b) of ICTA. See dso Note 9 in Annex 2.

Subsection (3) sets out the rule that the remittance basisis not affected by the fact that
the earnings may relate to a different tax year to that in which they are remitted or to a
year when the employment is not held. It derives from section 202A(2) of ICTA.

Section 27: UK-based earnings for year when employee not resident in UK

109.

110.

This section sets out what earnings are taxable earnings in a year when the employee
is not resident in the United Kingdom. These rules derive from paragraph 1 of
section 19(1) (Case |l of Schedule E), section 132(4)(a) and section 202A(1)(a) of
ICTA. See aso Note 10 in Annex 2.

Subsection (3) sets out the rule that the receipts basisis not affected by the fact that the
earnings may relate to a different tax year to that in which they are received or to atax
year when the employment is not held. It derives from section 202A(2) of ICTA.

Section 28: Meaning of “general earnings from overseas Crown employment
subject to UK tax”

111

112.

This section explains what is meant by “qualifying earnings from overseas Crown
employment subject to UK tax” in sections 25 to 27. It derives from section 132(4)(a)
of ICTA. See aso Note 10 in Annex 2.

Subsections (5) to (8) derive from ESC A25. That concession operates to remove from
the scope of UK income tax locally engaged low paid staff employed overseas by the
Crown, in accordance with long-standing practice and in keeping with international
treaty obligations. See Change 4 in Annex 1.

Section 29: Meaning of earnings“for” atax year

113.

114.

115.

This section explains what is meant by earnings “for” atax year. It is a new section
in response to requests made during the consultation leading up to this Act which
suggested that it would be a good idea to have this kind of clarification about what
earnings are “for” atax year. See Note 6 in Annex 2. The counterpart to this section
in Chapter 4 is section 16.

Subsection (2) identifies the period that the earnings are “for”, and subsections (3) and
(4) explain how to work out the tax year that the earnings are “for” on the basis of the
period determined in subsection (2). If the period spans more than one tax year then
the earnings for that period should be apportioned between those years on a just and
reasonable basis.

Some of the provisions in Part 3 that operate to treat income as earnings specify the
year “for” which the income should be so treated. Subsection (5) makes it clear that
section 29 does not displace the effect of those provisionsin Part 3.

Section 30: Treatment of earningsfor year in which employment not held

116.

117.

This section sets out how earnings from an employment should betreated if they would
otherwise be considered as earnings for ayear before or after that employment is held.
It derives from paragraph 4A of section 19(1) of ICTA. Its counterpart in Chapter 4
issection 17.

Where the Schedule E legidation provides that an amount shall be treated as an
emolument of an employment only if provided in ayear when the employment is held,
this Act reproduces that limitation. The sections in the benefits code make it clear that
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such amounts or benefits will only be treated as earnings if they are paid/providedin a
year in which the employment is held. If they are paid/provided at any other time they
will not betreated as earningsand will be outside“general earnings’ to which section 30
applies. Subsection (4) makesit clear that this section does not apply in connection with
determining amounts to be treated as earnings under the benefits code. See Note 7 in
Annex 2.

Section 31: Receipt of money earnings

118.

Thissection sets out the rulesfor determining when money earnings should betreated as
received, providing for thefirst timeasinglerulefor all money earnings. It derivesfrom
the first half of section 202B of ICTA. See also Change 1 in Annex 1. Its counterpart
in Chapter 4 is section 18.

Section 32: Receipt of non-money earnings

119.

This section sets out the rules for determining when non-money earnings should
be treated as received, excluding any money earnings. The section derives from
section 202B(7) to (11) of ICTA. The exclusion of money earningsis new. See Change
2in Annex 1. The counterpart to this section in Chapter 4 is section 19.

Section 33: Earnings remitted to the UK

120.

121.

122.

123.

124.

125.

126.

This section deals with the remittance of general earnings to the United Kingdom.
This is relevant for general earnings charged under section 22 (chargeable overseas
earnings for year when employee resident and ordinarily resident, but not domiciled, in
the United Kingdom) and general earnings charged under section 26 (foreign earnings
for year when employee resident, but not ordinarily resident, in the United Kingdom).

Subsection (2) derives from section 132(5) of ICTA. Apart from using the term
“remitted to” in place of “received in”, the conditions are expressed in the same
language. General earnings are treated as remitted to the United Kingdom if they are
paid, used or enjoyed in the United Kingdom, or transmitted or brought to the United
Kingdom in any manner or form.

Section 132(5) also contains a cross-reference to certain anti-avoidance measures
contained in section 65(6) to (9) of ICTA dealing with constructive remittances to the
United Kingdom that would not otherwise fall to be taxed under the general rule.

Instead of a cross-reference to those provisions, section 65(6) to (9) of ICTA have
specifically rewritten, as they apply to remittances of general earnings, in subsections
(3) to (7) of this section, and in section 34.

The provisions are concerned with anti-avoidance measures to counter the practice of
taking out loans in the United Kingdom and subsequently arranging for the debt (or
interest on the debt) to be repaid abroad out of unremitted general earnings. They also
apply to loans taken out outside the United Kingdom, where the money borrowed is
subsequently received inthe United Kingdom. The provisionsonly apply if the taxpayer
is ordinarily resident in the United Kingdom.

Subsection (3) states that the general earnings of a person who is ordinarily resident in
the United Kingdom will betreated as remitted to the United Kingdom at the time when
the general earnings are used outside the United Kingdom in or towards satisfying a
UK-linked debt.

Subsection (4) explains what is meant by this new label “UK-linked debt”. It is: (a)
a debt for money lent to the employee in the United Kingdom, or for the interest on
money so lent; (b) adebt for money lent to the employee outside the United Kingdom
and received in the United Kingdom or (c) a debt incurred satisfying a debt falling
within (a) or (b).
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Subsection (5) states that, for debts falling within subsection (4)(b) or (c), it is
immaterial whether the money lent isreceived into the United Kingdom before or after
the general earnings are used to repay the debt. But, in the case of money received into
the United Kingdom after the general earnings are used to repay the debt, the general
earnings will not be treated as being remitted to the United Kingdom until the money
lent isreceived there.

Subsection (6) extends the meaning of the reference to money being “received” in the
United Kingdom in subsections (4) and (5) to include money being “brought to” the
United Kingdom.

Subsection (7) is a pointer to the provisions of section 34, which also concern UK-
linked debts.

Section 34: Earnings remitted to the UK: further provisions about UK-linked debts

130.
131.

132.

133.

134.

135.

This section contains more provisions about UK-linked debts.

Subsection (2) sets out the rules for determining when a person, defined as the
“borrower”, will be treated for the purposes of the section as using the earnings towards
satisfying a debt. Two conditions must be met, Conditions A and B.

Condition A isthat the earnings are so dealt with that the lender holds money or property
representing the earnings in such a way that the money or property is available to the
lender to satisfy, or reduce, the debt. Thisis set out in subsection (3).

Subsection (4) sets out Condition B, that thereis an arrangement between borrower and
lender such that the quantum of the outstanding debt or the timing of the repayment of
the debt depends on the amount or value the lender holds as mentioned in subsection (3).

Subsection (5) explains when a debt for money lent can be treated as incurred towards
satisfying another debt.

Subsection (6) extends the meaning of lender to include any person for the time being
entitled to repayment and subsection (7) extends the meaning of “satisfy” (also for the
purposes of section 33) to mean satisfy wholly or in part.

Section 35: Relief for delayed remittances

136.

137.
138.

139.

140.

141.

This section providesrelief for employeeswhose earnings are taxable when remitted to
the United Kingdom and who have been unableto remit their earningsin an earlier year
because of local law or the impossibility of obtaining currency that could be transferred
to the United Kingdom.

It derives from section 585 of ICTA.

Subsection (1) allows aclaim for relief for delayed remittances. The claim may be for
al or part of the delayed remittances. See Change 5 in Annex 1.

Subsection (2) defines “delayed remittances’ as earnings which are taxable when
remitted to the United Kingdom, were received in an earlier year but remitted to the
United Kingdom in a later year and which could not have been remitted before that
later year.

Section 585 refersto income “arising”. Thisbecomes “incomereceived” in this section
to reflect the receipts basis used for Schedule E. See Change 6 in Annex 1.

In section 585(1)(c) the third condition for a claim to be made is that the inability to
transfer the income to the United Kingdom “was not due to any want of reasonable
endeavours’ on the part of the employee. This condition has been omitted in rewriting
this subsection. See Change 5in Annex 1.
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The final condition in section 585(1)(b) is the impossibility of obtaining foreign
currency in that territory. “Foreign currency” has been rewritten in subsection 2(c)(iii)
as " currency other than the currency of that country or territory”. See Note 11 in Annex
2.

In rewriting that same condition the words “that could be transferred to the United
Kingdom” have been added. See Change 5 in Annex 1.

Subsection (3) explainsthe result of the claim for relief. The amount chargeable for the
tax year inwhich the delayed remittances arereceived in the United Kingdom isreduced
and the amount of the reduction becomes chargeable for an earlier year. The amount
allocated to earlier yearsisin accordance with either subsection (4) or an election under
section 36 (election in respect of delayed remittances).

Subsection (4) sets out the allocation to tax yearsif no election is made. In cases where
the employment income of only one year cannot be remitted the amount of the income
remitted in alater year istreated asif it had been remitted in the year in which it was
received. The same applies when there is more than one year in which the income was
received.

Section 36: Election in respect of delayed remittances

146.

147.

148.
149.

150.
151

152.

153.
154.

This section sets out in detail how the election allowed by section 35(3)(b) operates. It
isnew. See Change 7 in Annex 1.

Subsection (1) explains that the section applies when a claim is made and the claimant
has blocked earnings.

Subsection (2) defines “blocked earnings’.

Subsection (3) allows the claimant to decide to which year the delayed remittances are
to be alocated.

Subsection (4) places arestriction on the tax year to which the income can be allocated.

Subsection (5) requires the amount to be allocated to a particular year to be specified
in the election if more than one year is specified.

Subsection (6) requires that the amounts allocated to an earlier year must not exceed
the amount of earnings which could not be remitted in that year.

Subsection (7) makes the election part of the claim and irrevocable.

Subsection (8) ensures that personal representatives are able to make the election.

Section 37: Claimsfor relief on delayed remittances

155.
156.
157.
158.

159.

160.

161.

This section sets out the administrative provisions regarding the claim under section 35.
It derives from section 585 of ICTA.
Subsection (1) sets out the time limit within which the claim must be made.

Subsection (2) alows tax adjustments to be made for earlier years to implement the
claim and election.

Subsection (3) overrides anything in the Income Tax Acts which would otherwise
prevent the adjustments from being made, such as time limits.

Subsection (4) allows the claim to be made by the personal representatives of someone
who would have been entitled to make it.

Subsection (5) provides for the collection and repayment of tax in the case of someone
who has died. The personal representatives are liable in respect of the tax which has
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become chargeable for an earlier year. Thisisthe case, because of subsection (3), even
where that year is otherwise time-barred.

162.  Subsection (6) providesfor additional tax to be assessed on the personal representatives
and to be a debt of the estate.

Section 38: Earningsfor period of absence from employment

163.  The place where the duties of an employment are performed is relevant in determining
which section in Chapter 5 applies for the purposes of calculating the taxable earnings
for the year. This section sets out how to treat earnings for a period of absence from
the employment, when there are, of course, no duties performed. It derives from
section 132(1) of ICTA.

Section 39: Dutiesin UK merely incidental to duties outside UK

164. This section sets out that if the duties of the employment are performed outside
the United Kingdom but there are some incidental duties performed in the United
Kingdom, then those incidental duties are to be treated as being performed outside the
United Kingdom. This section does not apply to employees claiming a deduction from
seafarer’s earnings, for which a separate rule appears in the Chapter dealing with that
deduction. This section derives from section 132(2) and (3) of ICTA.

Section 40: Duties on board vesseal or aircraft

165. This section sets out the rules for deciding where duties should be treated as being
performed if they take place on avessel or an aircraft. It derives from section 132(4)(b)
of ICTA. Subsections (3) to (6) set out the rule for the treatment of seafarers carrying
out duties on a ship. This derives from paragraph 5 of Schedule 12 to ICTA.

166. “Ship” takesits everyday meaning, subject to the exception in respect of an “offshore
installation” as provided by the Mineral Workings (Offshore Installations) Act 1971.
Further guidance on the meaning of those terms is given in the Inland Revenue
Schedule E manual at paragraphs SE 33221 to 33222.

Section 41: Employment in UK sector of continental shelf

167. This section sets out that earnings from certain activities performed in the United
Kingdom sector of the continental shelf are to be treated as earnings from duties
performed in the United Kingdom. It derives from section 830(5) of ICTA.

Chapter 6: Disputes asto domicile or residence

Overview

168. Thetwo sections 42 and 43 provide the means for an appeal against a decision by the
Board of Inland Revenue concerning a person’s ordinary residence or domicile status
in the United Kingdom. The sections derive from section 207 of ICTA.

Section 42: Board to determine dispute asto domicile or ordinary residence

169.  Subsection (1) introduces the purpose of the section. The phrase “isor has been” caters
for the possibility that the dispute may relateto the person’ sdomicile or residence status
in atax year prior to the dispute arising.

170.  Subsection (2) provides the means to start the process of reconciling a disagreement
about the status of the employee. Either side can ask for referenceto the Board of Inland
Revenue. A ruling would then be issued giving the Board’ s decision on the matter.

171.  Subsection (3) lists the provisions which rewrite paragraph 1 of Schedule E — and
section 192 of ICTA. In rewriting Schedule E a structure has been applied which
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uses residence, domicile and place of performance of duties to identify the basis of
chargeability and year of charge. The term “foreign emoluments” is not used, nor an
equivalent to that label, as used in section 192 of ICTA. Instead a full description of
the status of employer and employee is given, which leads to certain earnings being
excluded from chargeability. This subsection includes a list of all those provisions
which rewrite or are dependent on “foreign emoluments’ aswell asthose which rewrite
the Cases of Schedule E. Three of the provisions based on section 192(1) of ICTA aso
contain areference to “ordinary residence” which is not derived from that section, nor
from paragraph 1 of Schedule E.

Disputesrelating to al these provisionswill now be covered by section 42. See Change
8inAnnex 1.

Section 43: Appeal against Board's decision on domicile or ordinary residence

173.

174.

This section provides an appeal procedure where someone is aggrieved by the ruling
of the Board of Inland Revenue made under section 42. Under section 207 of ICTA an
application may be made for the question to be heard and determined by the Special
Commissionersin “like manner as an appeal”.

On the grounds that similar processes should be the same (ie they should all be
appeals),subsection (1) givestheright of appeal to a person who has received notice of
the Board' s decision. This alows the person in question to take the matter further. The
change to a straightforward appeal procedure is intended to simplify matters. Section
48(2) of TMA 1970 providesthat various provisions of that Act asregards proceedings
before the Commissioners apply to “appeals other than appeals against assessments”
and to “proceedings...to be heard and determined in the same way as an appea”.
Thereisno real differencein law or practice between provisions that refer to an appeal
and those that refer to proceedings where the Special Commissioners shall “hear and
determine the matter in like manner as an appeal”. See Change 9 in Annex 1.

Chapter 7: Application of provisions to agency workers

Overview

175.

176.

In broad terms, workers must normally be engaged under either acontract of service(in
which case they are employed) or a contract for services (in which case they are self-
employed). However, some workers may be contracted to an agency to perform duties
for the agency’ s client. This Chapter, deriving from section 134 of ICTA, provides that
the remuneration of such agency workersistreated asif it is employment income.

The rules have been restructured into four sections. There is an increased focus in
subsection (2)(a) of section 44 on the agency contract (defined in section 47) under
which the services provided to the client are treated as duties of an employment held
by the worker with the agency. The agency pays the remuneration in anormal case.

Section 44: Treatment of workers supplied by agencies

177.
178.

179.

This section derives from section 134(1), (4) and (5) of ICTA.

The conditions are set out in subsection (1). These have been set out in more colloquial
English (personally providing services instead of rendering personal services) and in
the case of subsection (1)(c), it has been made more obviousthat the person supervising
the manner of the work is not specified.

If al of the conditionsin this Chapter are satisfied, then it operates so that:

» the services provided by the worker under an agency contract are treated as the
performance of the duties of an employment with the agency; and

» theremuneration receivable is treated as earnings from that employment.
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Thewordsin brackets in subsection (2)(b), which provide that the remuneration which
is treated as earnings of an employment includes any remuneration paid by the client,
derive from section 134(4) of ICTA.

The extrafocus on the agency contract is achieved by the definition of this being taken
to section 47 and more significantly by the words “with the agency” in the last part of
section 44(2)(a). The duties (the services provided to the client) are the deemed duties
of an employment held with the agency. See Change 10 in Annex 1.

Section 45: Arrangements with agencies

182.

183.

This derives from section 134(5), (the reference to “excluded services’), and from
section 134(6) of ICTA. The provision is aimed at remuneration paid by the agency
while an agency worker is on their books, for a period in which the worker is not
assigned to any particular client.

This section refers to “a third person (“the agency”)” in place of the phrase “another
person” used in ICTA. See Change 11 in Annex 1.

Section 46: Cases involving unincor porated bodies etc.

184.

185.

This section ensures that the agency rules apply in circumstances where the worker isa
partner or member of an unincorporated body. They also apply in the situation in which
the worker is a member of the agency itself, eg a professional association.

It derives from section 134(2) and (3) of ICTA.

Section 47: Interpretation of this Chapter

186.

187.

188.

This section provides definitions of terms used in this Chapter. The agency contract is
defined intermsderiving from section 134(1)(a) and (b). The scope of excluded services
is set out in subsection (2) and derives from section 134(5) of ICTA.

There is a definition of remuneration in subsection (3) which derives from
section 134(7) of ICTA. This section draws on the language of section 62, which
defines earnings in relation to an employment, but with its reference to “every
form of payment” the scope appears wider. The section 62 definition is limited to
money or money’s worth. The definition here is restricted, however, by the words of
subsection (3)(a). This makes it clear that the purpose is to capture remuneration that
would have been taxed had the worker been an employee of the agency or the client,
but no more than that.

As with section 62 the language of this definition has been modernised, for example
removing the word “perquisites’, while retaining the import of the source legislation.

Chapter 8: Application of provisions to workersunder arrangements made by

intermediaries

Overview

189. The provisions in this Chapter are commonly known as the “service company
provisions’.

190. The material in this Chapter derives from Schedule 12 to FA 2000 and follows much
the same order as that Schedule. References in the notes on this Chapter to paragraphs
are all references to paragraphs of Schedule 12 to FA 2000 unless otherwise stated.

191.  ThisChapter doesnot include anythingin respect of paragraphs 17 or 18, which concern

the computation of profits of the intermediary and are to be dealt with in the rewrite of
the trading income provisions.
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This Chapter also excludes the material from paragraph 23, which is a transitional
provision.

Section 48: Scope of this Chapter

193.

194.

Subsection (1) of this section providesfor the Chapter to have effect where the services
of aworker are provided through an intermediary.

Subsection (2) sets out that Chapter 7 of this Part, treatment of workers supplied by
agencies, and section 555 of ICTA, paymentsto non-resident entertainers or sportsmen,
both have priority over this Chapter. It derives from paragraphs 6 and 24.

Section 49: Engagements to which this Chapter applies

195.

196.

197.

198.

199.

200.

201.

Subsection (1) sets out when the provisions of the Chapter apply. It derives from
paragraph 1(1). There arethree d ementsto be satisfied in order for the Chapter to apply:

* an individual (“the worker”) personaly performs, or is under an obligation to
perform, services for the purposes of abusiness carried on by another person (*the
client”)

» the services are provided not under a contract directly between the client and the
worker but under arrangements involving athird party (“the intermediary”), and

e the circumstances are such that, if the services were provided under a contract
directly between the worker and the client, the worker would be regarded for
income tax purposes as an employee of the client.

Subsection (2) expands on the interpretation of “business’ given in section 61 for the
purposes of subsection (1)(a). That interpretation only extends to trades, professions,
vocations and Schedule A businesses. Thiswould not normally include the activities of,
say, aGovernment Department delivering public services, so subsection (2) isneeded to
bring in the other instances where individual s provide services through intermediaries.
It derives from paragraph 1(2).

Subsection (3) expands on the meaning of “third party” used in subsection (1)(b). If
the intermediary is a partnership, the worker would be a member of that partnership —
subsection (3) is needed to make sure that such a partnership (or other unincorporated
association) counts as a third party for the purposes of subsection (1)(b). This material
derives from the paragraph 1(1)(b).

Subsection (4) ensures that the wide phrase “the circumstances’ used in subsection (1)
(¢) can include the terms on which the services are provided and the contractual
arrangements under which they are provided throughout the whole chain of
relationships between worker and client, rather than focusing only on the contract to
which the worker is a party. This provision is drawn from paragraph 1(4).

This Chapter does not include the material in paragraph 1(5). That sub-paragraph said:

The fact that the worker holds an office with the client does not affect the application
of this Schedule.

Even without such a statement, the fact that aworker holds an office with the client has
no relevance to the operation of these provisions. See Note 12 in Annex 2.

Subsection (5) brings forward the explanation of the label “engagement to which this
Chapter applies’. In Schedule 12 to FA 2000 the equivalent term is not explained
until paragraph 21(1), although it is used several timesin the early paragraphs of that
Schedule.
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Section 50: Worker treated as receiving earnings from employment

202.

203.

204.

205.

206.

Subsection (1) describes what happens when all the relevant conditions (as set out
in sections 51, 52 and 53) are met and the provisions of the Chapter apply. Where
thereis, in any tax year, a payment (or right to receive such payment) for servicesin
circumstances as set out in section 49, and that payment is not chargeable to tax as
employment income, then the intermediary is treated as making a deemed payment
to the worker. That deemed payment is chargeable to income tax as earnings. (Later
sectionsin this Chapter explain how to calculate the deemed payment).

The most notable change in this subsection from its source in paragraph 2(1) of
Schedule 12 to FA 2000 is the new name for what was “the deemed Schedule E
payment”, which has been shortened in common usage of that |egislation to “the deemed
payment”. To chime in with the language of Chapter 2 of this Part, thisis now “the
deemed employment payment”.

Subsection (2) sets out that a single deemed employment payment is treated as being
made in respect of al engagements in relation to which the intermediary is treated as
making a payment to the worker during the year. This derives from paragraph 2(3).

Subsection (3) sets out when the single payment mentioned in subsection (2) should be
treated as being made. This derives from paragraph 2(2).

Subsection (4) introduces the label “relevant engagements’, which means any
engagements in relation to which the intermediary is treated as making a payment to
the worker during the year. This derives from paragraph 2(3).

Section 51: Conditions of liability where intermediary is a company

207.

208.

209.

210.

211.

As suggested by the heading, this section is only of interest if the intermediary is a
company. It derives from paragraph 3.

Subsection (1) sets out one negative condition and two alternative positive conditions.
The negative condition is that the intermediary should not be an associated company
of the client. If the intermediary is associated with the client then this Chapter will not

apply.

Subsection (2) sets out a special test for whether the company is associated with the
client for the purposes of this paragraph. It derives from paragraph 3(2).

Itincorporatesaminor changeto thelaw. Thenormal meaning of “ associated company”
isgivenin section 416 of ICTA. That definition saysthat two companies are associated
if one has control of the other, or if they are both controlled by the same person or
persons. Itisimported for the purposes of this Chapter by section 61. But paragraph 3(2)
only envisages common control under a maximum of two people - the worker and
another person. This subsection widens the definition of “associated company” for the
purposes of section 51 to include companies that are under the common control of the
worker together with more than one other person. See Change 12 in Annex 1.

One of the positive conditions mentioned in subsection (1) is that the worker has a
material interest in the company. This catches the most obvious cases where acompany
isbeing used as an intermediary, where the worker has some say in the operation of the
company. Subsection (4) sets out the definition of “material interest” for this purpose.
That definition includes a reference to “a participator”, a term which is defined in
subsection (5).

Section 52: Conditions of liability where intermediary is a partnership

212.

As suggested by the heading, this section is only of interest if the intermediary is a
partnership. It derives from paragraph 4.
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Subsection (2) sets out the situations where liability may arise because the worker has
asay in the operation of the partnership, whether that is because:

» theworker (alone or with relatives) is entitled to more than 60% of the profits of
the partnership;

* most of the profits of the partnership come from one client (or that client’s
associates) in respect of services provided by the worker to which this Chapter

applies; or

» the worker is a member of the partnership whose share of partnership profits is
based on the amount of income generated by his’her provision of servicesto which
this Chapter applies.

The alternative test set out in subsection (3) is designed to catch the cases where
the worker is not paid as a member of the intermediary partnership, but rather as an
individual. This condition looks at what is actually going on between the worker, the
intermediary and the client. Itissatisfied if theworker receives (or isentitled to receive)
direct from the intermediary something that can reasonably be taken to be remuneration
for services provided to the client.

Section 53: Conditions of liability where intermediary is an individual

215.

Thissectionisonly of interest where the intermediary isan individual. It isdrawn from
paragraph 4. The condition looks at what is actually going on between the worker, the
intermediary and theclient. It issatisfied if theworker receives (or isentitled to receive)
direct from the intermediary something that can reasonably be taken to be remuneration
for services provided to the client.

Section 54: Calculation of deemed employment payment

216.

217.

218.

2109.

220.

221.

222.

223.

224.

Subsection (1) sets out a method statement to show how to calculate the deemed
employment payment. It derives from paragraph 7.

Seps1and 2 contain across-reference to section 55, so that readers know whereto find
out what amount should be taken into account in respect of any benefits.

After Sep 2, al theremaining steps deduct various amounts. Step 3 contains a statement
to the effect that if the result of that, or any later step, is nil or a negative amount, then
thereis no deemed employment payment.

Sep 3 also contains a cross-reference to the deductions provisions in Chapters 1to 5
of Part 5 so that the reader can see where to look to find out what kind of expenses
may be deducted.

Sep 8 of the method statement explains the operations involved in deducting the
notional national insurance contributions.

The method statement concludes with a statement that the result represents the deemed
employment payment.

Subsection (2) explains what to include in Sep 1 of the calculation of the deemed
payment if the intermediary has received amounts under deduction of tax because of
the operation of section 559 of ICTA (sub-contractors in the construction industry). It
is drawn from paragraph 8.

Subsection (3) provides that amounts deducted at Step 3 of the method statement may
include certain reimbursed expenses. This derives from section 38(2) of FA 2002.

Subsection (4) and (5) provide that mileage allowance relief may be included in
amounts deducted at Step 3 of the method statement. This derives from paragraph 7B
asintroduced by section 38(2) of FA 2002.
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Subsection (6) is new. It applies for the purposes of working out the amount to be
deducted at Sep 3 of the method statement in respect of travel expenses. Entitlement to
travel expenses depends on whether or not aworkplace is “temporary” and where the
worker is based over the course of the employment. Subsection (6) allows such travel
expenses to be deducted at Sep 3 as would have been available during the combined
period of all the relevant engagements as if that combined period was a continuous
employment with the intermediary. This new rule is a minor change to the law. See
Change 13 in Annex 1.

Subsection (7) allows for mileage allowance payments or passenger payments to be
deducted at Step 7 of the method statement. This derives from paragraph 7B as
introduced by section 38(2) of FA 2002.

It is quite likely that the intermediary will receive payments from the client to cover
the services of more than one worker or to cover the services of a worker and other
things (such as materias, reimbursed fees to third parties etc). Subsection (8) sets out
that in such a case any apportionment required to arrive at the amount attributable to
the services of asingle worker should be on ajust and reasonable basis. It derivesfrom

paragraph 9.

Section 55: Application of rulesrelating to earnings from employment

228.

229.

230.

This section explains how to arrive at the amountsto be used in the various steps of the
method statement outlined in section 54(1). It derives from paragraph 10. Broadly it
specifies that the normal rules for computing employment income should apply when
working out the amounts to go into the method statement.

One place where paragraph 10 departs slightly from the normal rule for employment
income is in sub-paragraph (5), which deals with the time that a payment or benefit
should be treated as received. This reads:

((5) A payment or benefit istreated as received-

(@) inthe case of a payment or cash benefit, when payment is made of or account of
the payment or benefit;

in the case of a non-cash benefit, when it is used or enjoyed.
Subsection (5) of this section provides a more detailed explanation of when a non-cash

benefit should be treated as received. Thisis a minor change to the law. See Change
14in Annex 1.

Section 56: Application of Income Tax Actsin relation to deemed employment

231

This section ensures that the deemed employment payment is treated in exactly the
same manner as if it were an actual payment of salary made by the intermediary, as
employer, to the worker as employee. It derives from paragraph 11.

Section 57: Earlier date of deemed employment payment in certain cases

232.

233.

234.

As set out in section 50(3) the basic timing rule for the deemed payment is that it is
treated as being made at the end of the tax year in question. This section sets out what
earlier date should be taken for payment of the deemed payment if there is a break in
the worker-intermediary relationship during the tax year in question. It derives from
paragraph 12, as amended by section 38(3) of FA 2002.

Subsection (1) sets the scene and says that where there is such abreak (relevant event),
then the deemed payment is treated as being made immediately before it, or before the
first of them if there are more than one.

Subsection (2) liststhe kinds of break inthe worker-intermediary rel ationship that count
as relevant events if the intermediary is a company. Subsections (3) and (4) list the
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kinds of break in the worker-intermediary relationship that count as relevant events
where the intermediary is a partnership and where the intermediary is an individual.

Subsection (5) emphasises that this section only affects the time at which the deemed
payment is treated as being made. It does not affect the calculation of the deemed
payment, which is still based on amounts received in the tax year.

Section 58: Relief in case of distributions by intermediary

236.

237.

238.

239.

Where the intermediary is a company, it may pay distributions to the worker if the
worker is ashareholder in the company. Since April 1999, UK companies have not had
to pay ACT on distributions made. But the recipient of any distributionsis taxable on
them under Schedule F. So there is a possibility of double taxation in that the worker
might have to pay tax under Schedule E on the deemed payment as well as on the
actual amount of any distributions received. This section allows an intermediary that
is a company to make a claim for relief to remove the possibility of double taxation.
It derives from paragraph 13.

Subsection (2) describes how a claim to relief under this section should be made. It
includes a statement of the time limit for such a claim. Thereis no specified time limit
for making the claim in Schedule 12. This means the default time limit for claims (in
section 43 of TMA 1970) applies, so that the claim must be made not more than five
years following the 31 January following the tax year during which the distribution is
made. That time limit is reproduced here to save users having to refer to another Act.

Subsection (3) describesthemethod of delivery of therelief claimed. It allowsthe Inland
Revenue to direct that the relief be given by whatever means appears appropriate.

Subsection (4) makes it clear that in a case where there is a distribution and a deemed
employment payment, it is the distribution that is reduced, by setting the employment
income payment against it.

Section 59: Provisions applicable to multiple intermediaries

240.
241.

242.

243.

There may be a chain of intermediaries between the worker and the client.

Subsections (2) and (3) contain provisions derived from paragraph 16 concerning
the intermediaries’ responsibility to operate PAY E on deemed payments made to the
worker. Subsection (2) makes all the relevant intermediaries involved in the same
relevant engagement jointly and severaly liable for amounts due as a result of the
operation of PAY E on the deemed payment in respect of the engagement common to
all the intermediaries, plus (if applicable) any other relevant engagements. Subsection
(3) provides a get-out for any intermediaries who have not received any payments
or benefits in respect of the common relevant engagement or any other relevant
engagement.

Subsections (4) and (5) prevent any double counting of amounts when calculating the
deemed payments of the intermediaries where there is more than one intermediary. It
applies where there has been some kind of payment (or benefit provided) from one
relevant intermediary to another in respect of arelevant engagement. In such acase, a
reduction is made in the amount to be taken into account at Seps 1 and2 of the deemed
payment calculation. This material derives from paragraph 15.

Subsection (6) says that, subject to subsections (2) to (5), the Chapter applies to each
intermediary separately. Subsection (7) explainsthelabel “relevant intermediary”, used
in this section. These two subsections derive from paragraph 14.

Section 60: Meaning of “ associate”

244,

This section deals with the meaning of “associate”. Thisterm is used in sections 50(1)
(b), 51(3)(a) and (b) and 52(2)(b)(ii). It derives from paragraph 19.
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The definition of an employee benefit trust now appearsin Chapter 11 of Part 7.

Section 61: I nterpretation

246.
247.
248.

249.

250.

Thisinterpretative section derives from paragraph 21.
Subsection (1) points out where the various terms used in the Chapter are defined.

Subsection (2) ensures that any payments or benefits received or receivable from a
partnership or unincorporated association include any that apersonisor may be entitled
to receive in his capacity as a member of that partnership or association.

Subsection (3) treats anything done by or in relation to an associate of an intermediary
asif it were done by or in relation to the intermediary. It also treats anything provided
to an individual’s family or household as if it were provided to the individual .

Subsection (4) treats (for the purposes of this Chapter) a man and a woman who live
together as husband and wife as if they were married to each other. This extends into
the definition of “associate” (defined in section 60(1) as having the same meaning as
in section 417(3) and (4) of ICTA).

Part 3: Employment income: ear nings and benefits etc. treated as earnings

Chapter 1: Earnings

Section 62: Earnings

251

252.

This section sets out what constitutes the primary ingredient of employment income:
earnings. It derives from section 131 of ICTA. The “money’s worth” principle
incorporated in subsection (2) derives from long-established case law. See Note 13 in
Annex 2.

The definition of earnings incorporates several suggestions received during the
consultation process leading up to this Act to bring the language more up to date. In
particular “emolument” does not now appear until subsection (2)(c).

Chapter 2: Taxable benefits: the benefits code

Overview

253.

254.

255.

256.

Before 1948 there was no | egisl ation specific to benefits. Benefitswere only chargeable
to tax if they fell within the definition of emoluments, that isif they were “perquisites
and profits whatsoever”.

It was established by case law in Tennant v Smith (1892) 3 TC 158 that a hon-cash
benefit given by an employer to an employee because of the employment would only
be a chargeable emolument if it was “money’s worth”.

Finance Act 1948 brought in the first charge based on the cost of provision of benefits.
Over the years that followed many additional provisions were introduced dealing with
specific benefits, plus a number of ESCs and statements of practice. Many of the
benefits provisions apply only to those with annual earnings of £8,500 or more.

The benefits code, set out in Chapters 2 to 11 of this Part, provides a coherent structure
for al those provisions. There is now only a minority of employees earning less than
£8,500. Accordingly, it seems more logical to apply the rules to everyone and then to
exclude the “lower-paid”.

e Chapter 2 provides the introduction to the benefits code

» Chapters 3 to 9 contain the provisions that identify a specific type of benefit and
explain how to calculate the appropriate taxable amount.
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e Chapter 10isa*“sweep-up” provision, bringing in anything not in Chapters 3to 9.

» Chapter 11 identifies employees who count as “lower-paid” and explains which
chapters do not apply to them.

The introduction of a coherent benefits code, applying to all except the “lower-paid’
is new.

The sections of ICTA which treat amounts as emoluments and from which Chapters 3
— 10 and sections 222 and 223 of this Act derive make no mention of the year “for”
which they are so treated other than in section 162(5) and section 162(6). Instead a
variety of terms are used. In Chapter 2 of Part 5 of ICTA the term is “treated as an
emolument and accordingly chargeable to income tax under Schedule E”. In those
sections which are not in Chapter 2 of Part 5 the terms used are “treated as having
received an emolument” — sections 141 and 142, “assessable to income tax under
Schedule E” — section 144A and “treated for the purposes of Schedule E as being in
receipt of an emolument” — sections 145 and 146.

All of these terms provide the route into the Cases of Schedule E, so that either the
receipts or remittance basis applies to the emoluments. The structure of Chapter 3 of
Part 2 of this Act requires identification of what are general earnings for atax year so
that the provisions of Chapter 4 or 5 of Part 2 can be used to find the tax year in which
the earnings are received or remitted.

What isimplicit in the relevant sections of ICTA has been made explicit in this Act by
stating for which year the amounts are treated as earnings in the following provisions:-

—  Section 72 (Sumsin respect of expenses treated as earnings)
—  Section 81 (Benefit of cash voucher treated as earnings)

—  Section 87 (Benefit of non-cash voucher treated as earnings)
—  Section 94 (Benefit of credit-token treated as earnings)

—  Section 102 (Benefit of living accommodation treated as earnings)
—  Section 120 (Benefit of car treated as earnings)

—  Section 149 (Benefit of car fuel treated as earnings)

—  Section 154 (Benefit of van treated as earnings)

—  Section 175 (Benefit of taxable cheap loan treated as earnings)
—  Section 188 (Release or writing off of loan treated as earnings)
—  Section 193 (Application of section 175 to notional 10an)

—  Section 203 (Cash equivalent of benefit treated as earnings)
—  Section 222 (Payments by employer on account of tax)

—  Section 223 (Payments on account of director’ s tax)

This change in approach is described more fully in Note 7 in Annex 2.

Section 63; The benefits code

262.

This section explains which chapters of this Part come together to form the benefits
code. It isnew.
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Section 64: Relationship between earnings and benefits code

263.  Thissection providesarulefor the case where two amounts would otherwise be treated
as earnings in respect of the same benefit, one under section 62 (earnings) of this Act
and the other under the benefits code.

264.  Subsections (1) and (2) derive from Inland Revenue practice, as set out in SE 21640.
See Change 15 in Annex 1.

265. Subsections (3) to (5) deal with the exceptions to the rule in subsections (1) and (2),
giving the provisions which apply within the relevant chapters of the benefits code.

Section 65: Dispensations relating to benefits within provisions not applicable to
lower-paid employment

266.  This section, in defined circumstances and subject to certain conditions being met,
disapplies the provisions of the benefits code for specified payments, benefits or
facilities provided for employees. That reduces the administrative burden on the person
responsible for dealing with the payroll aspects of the employee’s employment and on
the Inland Revenue. It also means that less information needs to be included in the
employee's self-assessment return. This section derives from section 166 of ICTA.

267.  Thissection isin Chapter 2 of Part 3, which is headed “ Taxable benefits: the benefits
code’. That is an appropriate location because a dispensation is closely linked with the
benefits code and is only applicable to an employee who is not lower-paid.

268. In subsection (1) the reference to “the inspector” in the source legidation has been
replaced by the reference to “the Inland Revenue’. See Change 158 in Annex 1.

269. Subsection (1)(a) has the words “to or” inserted before “for”, in relation to payments
made to employees. That reflects how the Inland Revenue apply the source legislation,
even though it is not quite so worded.

270.  Subsection (4) uses the term “dispensation” for the notice that the Inland Revenue
gives to the person who has sought it, to authorise the application of this section to the
specified payments, benefitsor facilities. The section a so characteri sesthe di spensation
as anotice, which, by virtue of the definition of that word in section 832(1) of ICTA,
means that it must be in writing. Taken together these two changes formalise the
common name for the authorisation given and confirm the current practice that it must
be in writing. See Change 16 in Annex 1.

271.  Subsection (6) has a minor change to the process for the revocation of a dispensation
that has been given. Instead of requiring notice of the change to be “served” on the
person to whom the dispensation was given the provision now requiresit to be“given”.
See Change 16 in Annex 1.

Section 66: Meaning of “employment” and related expressions

272.  This section sets out the meaning of “employment” and related expressions for the
purposes of the benefits code. It derives from section 168(2) of ICTA.

Section 67: Meaning of “director” and “ full-time working director”

273.  Thissection provides definitions of “director” and “full-time working director” for the
purposes of the benefits code. It derives from section 168(8) to (10) of ICTA.

Section 68: Meaning of “material interest” in a company

274.  Thissection providesthe definition of “material interest” in acompany for the purposes
of the benefits code. It derives from section 168(11) of ICTA.
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Section 69: Extended meaning of “ control”

275.  This section provides the definition of “control” for the purposes of the benefits code.
It derives from section 168(12) of ICTA.

Chapter 3: Taxable benefits. expenses payments

Overview

276.  This Chapter deals with the charge to tax on expenses as taxable benefits. The Chapter
applies to any employee other than those excluded under Chapter 11 of Part 3 of this
Act.

Section 70: Sumsin respect of expenses

277.  This section derives from section 153 of ICTA and gives the two occasions when the
charge to tax on sums paid in respect of expenses applies.

278.  Subsection (1), which derivesfrom section 153(1), dealswith thefirst occasion. It states
that this Chapter applies to a sum paid in respect of expenses to an employee in atax
year. The sum must be paid “by reason of the employment”. That expression is defined
in section 71 of this Act.

279.  Subsection (2), which derives from section 153(3), deals with the second occasion. It
statesthat this Chapter applieswhen asumis*“paid away” by an employeein atax year
where the conditions set out in paragraphs (a), (b) and (c) apply. The condition under
(c) refers to the fact that the sum is paid away “in respect of expenses’. See Change
17 in Annex 1.

280. If al or part of the sum which is put at the disposal of the employee in respect of
expensesis paid away, but not in respect of expenses, the tax charge may be as earnings
in section 62 of this Act or as an amount treated as earnings by virtue of Chapter 10 of
Part 3 of this Act (Taxable benefits: residual liability to charge).

281.  Subsections (3) and (4) apply for the purposes of sums paid under subsection (1) or
paid away under subsection (2). They makeit explicit that, if the employment isheld at
sometimein the tax year in which the sum is paid to the employee or paid away by the
employee, itisimmaterial whether or not the employment isheld at the time of payment.
Subsection (4) further clarifiesthis proposition by stating that referencesto an employee
may therefore include a former or a prospective employee. These provisions derive
from and clarify the meaning of the words “where in any year a person is employed”
found in section 153(1). See Note 14 in Annex 2.

282.  Subsection (5) derivesfrom thewordsin section 153(1) “ apart from this section, are not
chargeable to tax as hisincome”. The most likely charge will be as earnings by virtue
of section 62 of this Act. An example of thisisaround sum expenses allowance.

Section 71: Meaning of paid or put at disposal by reason of the employment

283.  Thissection derives from section 168(3) of ICTA. It provides a definition of the words
“by reason of the employment” for the purposes of this Chapter.

Section 72: Sumsin respect of expenses treated as earnings
284.  Thissection derives from section 153(1) and (2) of ICTA.

285.  Subsection (1) derives from part of section 153(1). In addition, the tax year for which
the sums are treated as earnings is specified here. See Note 7 in Annex 2.

286.  Subsections(2) and (3) derive from section 153(2) and indicate that deductions allowed
by the provisions listed in subsection (3) may be claimed in respect of the sums treated
as earnings.
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Chapter 4: Taxable benefits: vouchers and credit-tokens

Overview

287.

288.
289.

290.

This Chapter sets out the amount charged on the benefit of certain cash vouchers,
non-cash vouchers and credit-tokens which are provided by reason of an employee's
employment. The cash equivalent of the benefit is treated as earnings from the
employment.

The sections in this Chapter derive from sections 141 to 144 of ICTA.

Chapter 6 of Part 4 of this Act contains anumber of exemptions from the charge on the
benefit of vouchers and credit-tokens.

This Chapter isnot listed in section 216 of this Act (provisions not applicable to lower-
paid employments). L ower-paid employees are therefore not excluded from the charge.

Section 73: Cash vouchersto which this Chapter applies

291.

292.

293.

This section sets out the cash vouchers to which this Chapter applies. It derives from
section 143(1) of ICTA.

If an employer who is an individual provides such a voucher for personal reasons, it
is not regarded as provided by reason of the employment. The disregard of vouchers
provided by anindividual for personal reasonsisaminor changeto thelaw. See Change
18 in Annex 1.

Subsection (3) determines the time of receipt for a cash voucher appropriated to the
employee. Thisis particularly relevant for the operation of PAYE.

Section 74: Provision for, or receipt by, member of employee’ s family

294.

295.

This section extends provision for or receipt by the employee of a cash voucher
to provision for or receipt by a member of the employee’'s family. It derives from
section 144(4) of ICTA.

“Members of the employee’sfamily” is defined in section 721(4) of this Act.

Section 75: Meaning of “ cash voucher”

296.

297.

298.

290.

This section defines “cash voucher” for the purposes of this Chapter. It derives from
section 143(3) of ICTA.

Subsection (1) sets out the definition. It does not require a cash voucher to be
exchangeablewholly for cash. The amount of cash must be “not substantially lessthan”
the cost to the employer. “ Substantially” is not defined.

The section makes it explicit that the “voucher” provided at the expense of the person
bearing the cost includes a “stamp or similar document”. Thisisimplicit in ICTA by
virtue of section 143(3). See Note 15 in Annex 2.

Subsection (2) further clarifieswhat is or is not a cash voucher for the purposes of this
Chapter. A voucher which is not a “cash voucher” may be a “non-cash voucher” to
which section 82 of this Act applies.

Section 76: Sickness benefits-related voucher

300.

This section modifies the meaning of “cash voucher” where the expense incurred by
the provider of the voucher includes costs of providing sickness benefits and the sum
of money for which the voucher can be exchanged is substantially less than the total
cost to the provider. It derives from section 143(4) of ICTA.
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301. The modification effectively removes the sickness benefits element when testing
whether the voucher is a cash voucher.

302.  Subsection (1) sets out the circumstances in which the section applies.

303.  Subsection (2) providestwo formulae to be used in determining whether the voucher is
a cash voucher. The use of the formulae is best illustrated by examples:-

Example 1
The exchange sum E is £60.
The provision expense PE is £150

The cost of providing the sickness benefitsis £90.

£150(Pe) — £60(E) = £90

The cost of providing the sickness benefitsis £90, so D = £90.
Putting these values into the formula: £150(PE) — £90(D) = £60
£60(E) = £150(PE) — £90(D), so the voucher is a cash voucher.

Example 2

The exchange sum E is £60.

The provision expense PE is £150

The cost of providing the sickness benefitsis £85.

£150(Pe) - £60(E) = £90

The cost of providing the sickness benefitsis £85, so D = £85

Putting these values into the formula: £150(PE) — £85(D) = £65

£60(E) is not substantially less than £65, so the voucher is a cash voucher.

Example 3

The exchange sum E is £50

The provision expense PE is £150

The cost of providing the sickness benefitsis £60.

£150(Pe) — £50(E) = £100

The cost of providing the sickness benefitsis £60, so D = £60.

Putting these values into the formula: £150(PE) — £60(D) = £90

£50(E) is substantially less than £90, so the voucher is not a cash voucher.
304.  Subsection (3) defines “sickness benefits’ for the purposes of the section.

Section 77: Apportionment of cost of provision of voucher

305.  Thissection provides arule for apportionment of the expense incurred by the provider
where vouchersare provided for two or more employees. It derivesfrom section 144(3)
of ICTA.
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As in section 75 of this Act, this section makes explicit that the “voucher” provided
at the expense of the person bearing the cost includes a“stamp or similar document”.
See Note 15 in Annex 2.

Section 78: Voucher made available to public generally

307.

308.

This section excepts a cash voucher from the application of this Chapter where the
voucher ismade availableto the public generally and the employee (or family member)
does not get it on preferential terms.

This exception isaminor change to the law. See Change 18 in Annex 1.

Section 79: Voucher issued under approved scheme

300.

310.

This section excepts a cash voucher from the application of this Chapter where an
employee receives the voucher under an Inland Revenue approved scheme. Such an
approved scheme provides for deduction of income tax under PAYE. The practical
effect of approval of a scheme is that tax is deducted when the voucher is exchanged
instead of when it is received. This section derives from section 143(5) of ICTA.

The section reflects existing administrative practice when it refers to approval by the
“Inland Revenue” rather than “the Board”. This is a minor change in the law. See
Change 158 in Annex 1.

Section 80: Vouchers where payment of sums exempt from tax

311

This section derives from section 143(3) of ICTA which providesthat certain vouchers
are not included in cash vouchers. This section prevents the application of any
provisions of this Chapter to such vouchers. In paragraph (a) of this section the words
in section 143(3)(a) which say the sum intended to be obtained is “mentioned in the
document” have been omitted as unnecessary since, if it is “intended to enable the
person to obtain”, it must be mentioned in the document.

Section 81: Benefit of cash voucher treated as earnings

312.

313.

314.

This section provides the means of charging the benefit of the voucher to income tax.
It derives from section 143(1) of ICTA.

Subsection (1) treats the cash equivalent of that benefit as earnings from the
employment. Amounts treated as earnings under this Chapter are employment income
charged under Part 2 of thisAct. They are earningsfor thetax year in which the voucher
isreceived — see Note 7 in Annex 2. For the purposes of Chapters4 and 5 of Part 2 they
are treated as received in that year — see sections 19(2) and 32(2) of this Act.

Subsection (2) defines “cash equivalent” as the sum of money for which the voucher
may be exchanged.

Section 82: Non-cash vouchersto which this Chapter applies

315.

316.

This section sets out the non-cash vouchers to which this Chapter applies. It derives
from section 141 of ICTA.

If an employer who is an individual provides such a voucher for persona reasons, it
is not regarded as provided by reason of the employment. The disregard of vouchers
provided by anindividual for personal reasonsisaminor changeto thelaw. See Change
18 in Annex 1.
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Section 83: Provision for, or receipt by, member of employee’s family

317.

This section extends provision for or receipt by the employee of a non-cash voucher
to provision for or receipt by a member of the employee’'s family. It derives from
section 144(4) of ICTA.

Section 84: Meaning of “non-cash voucher”

318.

3109.

320.

321.

322.

This section defines “non-cash voucher” for the purposes of this Chapter. It derives
from section 141(7) of ICTA.

Subsection (1) sets out the definition in terms of three types of voucher, but excludes
a cash voucher.

Subsection (2) further clarifies what is a non-cash voucher for the purposes of this
Chapter.

Subsection (3) defines “transport voucher”. The definition of a “transport voucher”
reflects the fact that it may only have to be shown, rather than exchanged, to obtain
services.

Subsection (4) defines “cheque voucher” as a cheque intended for use in payment
for goods and services. It describes a particular type of cheque which is limited in
its purpose. The distinction is made between that and non-cash vouchers to prevent
any argument that the type of voucher which required completion of the amount, and
perhaps a signature as well, did not fall within the definition of non-cash voucher.
That definition of non-cash voucher is extended by the definition of cheque voucher to
include such deviations from the norm.

Section 85: Non-cash voucher made available to public generally

323.

324.

This section excepts a non-cash voucher from the application of this Chapter where the
voucher ismade availableto the public generally and the employee (or family member)
does not get it on preferential terms.

This exception isaminor change to the law. See Change 18 in Annex 1.

Section 86: Transport vouchers under pr(-:~26th March 1982 arrangements

325.

326.

327.

This section excepts atransport voucher from the application of this Chapter whereitis
provided, under arrangements in operation on 25 March 1982, to enable an employee
(or family member) to obtain cheap or freetravel provided by their employer or another
passenger transport undertaking. It derives from section 141(6) of ICTA.

Where atransport voucher, such as a season ticket, is provided other than under such
arrangements, the benefit of the voucher is chargeable to tax.

Paragraph 27 of Schedule 24 to F A 1994 provided for the exception to continue for
employees of British Rail transferred to new rail franchises following privatisation.
Paragraph 224 of Part 2 of Schedule 6 to this Act makes consequential amendments
to those provisions.

Section 87: Benefit of non-cash voucher treated as earnings

328.

329.

The section provides the means of charging the benefit of the voucher to income tax.
It derives from section 141 of ICTA.

Subsection (1) treats the cash equivalent of that benefit as earnings from the
employment. Amounts treated as earnings under this Chapter are employment income
charged under Part 2 of thisAct. They are earningsfor thetax year in which the voucher
is received — see Note 7 in Annex 2. For the purposes of Chapters 4 and 5 of Part 2
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they are treated as received in the tax year mentioned in section 88 of this Act - see
sections 19(3) and 32(3) of this Act.

330.  Subsection (2) defines“cash equivalent” asthe net cost of provision after deducting the
amount made good by the employee.

331.  Subsections (3) and (4) define “cost of provision”.

332.  Subsection (5) provides an apportionment rule.

Section 88: Year in which earnings treated as received

333.  Thissection gives the timing rules for the receipt of the amount treated as earnings. It
derives from section 141(1) and (2) of ICTA.

334.  Subsection (1) dealswith non-cash vouchers other than cheque vouchers. In most cases
the cost of provision will have been incurred before the voucher is received. The
earningswill therefore betreated asreceived in the year in which the employeereceives
thevoucher. If that isnot the case and the cost of provisionisincurred at alater time, the
amount will not be known. That may cause a particular problem if the amount cannot be
ascertained until atax year after the voucher isreceived. This section definesthe receipt
for the purposes of sections 19 and 32 of this Act as being at the time the cost is known.

335.  Subsections (2) and (3) are provisions specific to chegque vouchers which provide a
similar rule to that for other non-cash vouchers.

Section 89:; Reduction for meal vouchers

336. This section excepts, subject to the conditions of the exception, 15 pence for each
working day on which ameal voucher is provided to an employee. It derivesfrom ESC
A2 (*luncheon vouchers™), but adapts the ESC to meet the terms of this Chapter.

337.  Subsection (3) excludes an overlap with the exemption in section 266(3) of this Act for
a non-cash voucher, equivaent to the exemption for direct provision in section 317 of
this Act (subsidised meals).

338. Legidating ESC A2 isaminor change to the law. See Change 19 in Annex 1.

Section 90: Credit-tokens to which this Chapter applies

339.  This section sets out the credit-tokens to which this Chapter applies similarly to the
provisionsin section 73 of this Act for cash vouchers and in section 82 of this Act for
non-cash vouchers. It derives from section 142(1) of ICTA.

340. Wherean employer whoisanindividua gives such acredit-token for personal reasons,
it is not regarded as provided by reason of the employment.

341. Thedisregard of credit-tokensprovided by anindividual for personal reasonsisaminor
change to the law. See Change 18 in Annex 1.

Section 91: Provision for, or use by, member of employee's family

342.  Thissection extendsprovisionfor or use of acredit-token by the employee, to provision
for, or use by a member of the employee’'s family. It derives from section 144(4) and
(4A) of ICTA.

Section 92: Meaning of “credit-token”
343.  Thissection defines “credit-token” for the purposes of this Chapter.
344.  Subsection (1) provides the definition. It derives from section 142(4) of ICTA.

345.  Subsections (2) and (3) amplify the definition for particular circumstances.
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Subsection (4) excludes cash and non-cash vouchers from the definition.

Section 93: Credit-token made available to public generally

347.

348.

Thissection exceptsacredit-token from the application of this Chapter wherethe credit-
token is made available to the public generally and the employee (or family member)
does not get it on preferential terms.

This exception isaminor change to the law. See Change 18 in Annex 1.

Section 94: Benefit of credit-token treated as earnings

349.

350.

351.

352.

353.
354.

355.

This section provides the means of charging the benefit of the token to income tax. It
derives from section 142(1) of ICTA.

Subsection (1) treats the cash equivalent of that benefit as earnings from the
employment. Amounts treated as earnings under this Chapter are employment income
charged under Part 2 of this Act. They are earnings for the tax year in which the credit-
token is used — see Note 7 in Annex 2. For the purposes of Chapters 4 and 5 of Part 2
they are treated as received in that year — see sections 19(2) and 32(2) of this Act.

The timing rule for receipt of the cash equivalent of credit-tokens is different from
that for non-cash vouchers. The focus is on when the token is used. This is because
expense is incurred each time a credit-token is used, even if it is not paid at that time.
Regardless of when the provider of the credit-token pays for the goods or services, the
amountstreated as earnings for the tax year in which the credit-token is used are treated
asreceived in that year.

Subsection (2) defines “cash equivalent” as the net cost of provision after deducting
any amount made good by the employee.

Subsection (3) defines* cost of provision™.

Subsection (4) provides an apportionment rule equivalent to that in sections 77
and 87(6) of this Act.

Section 91 of this Act, along with this section, extends the charge to treat the benefit of
use of acredit-token by amember of the employee’ sfamily asearnings of the employee.

Section 95: Disregard for money, goods or services obtained

356.

357.
358.

359.

360.

361.

This section eliminates any charge on the money or money’ sworth or cost of the goods
or services received in exchange for vouchers, or through the use of a credit-token,
where the cash equivalent of the benefit is treated as earnings under this Chapter (or
would be, but for a dispensation under section 96) of this Act.

It derives from sections 141(1)(b), 142(1)(b) and 143(1)(b) of ICTA.

Subsection (1) setsout the circumstancesin which this section operates. The addition of
subsection (1)(b) prevents the goods and services obtained by use of the voucher being
within Chapter 10 of Part 3 of thisAct if adispensationisgiven. Thisisaminor change
to the law. See Change 20 in Annex 1.

Subsection (2) provides that the money, goods or services obtained are disregarded for
the purposes of the Income Tax Acts.

That disregard extends to goods or services obtained through use of a cash voucher.
Normally, a cash voucher is exchanged for a sum of money and tax is charged on that
sum. If goods or services are provided, tax will not be charged on the value of those
goods or services.

Extending that disregard to goods and services obtained by use of a cash voucher isa
minor change to the law. See Change 20 in Annex 1.
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The disregard has been extended to things obtained by the use of vouchers and tokens
in certain cases where the benefit thus obtained itself is exempt and that exemption
depends on the goods and services obtained by the use of the vouchers or tokens
themselvesbeing exempt if obtained direct. (The exemptionsin guestion arethose given
by section 266(1)(a) or (e) of this Act (exemption of non-cash voucher where used to
obtain parking provision or third party entertainment), section 267 of this Act where
subsection (2)(a) or (f) of that section applies (exemption of credit-token where used
to obtain parking provision or third party entertainment) and section 268 of this Act
(exemption of non-cash voucher or credit-token where used for incidental overnight
expenses)). It is simpler to extend the disregard in this way than to allow the things
obtained by the use of these vouchers and tokensto fall into other charging provisions,
only to be exempted by the exemptions that apply in those cases.

Subsection (3) ensures that deductions available under sections 362 and 363 of this Act
(deductions where non-cash voucher or credit-token provided) are not affected by the
disregard.

Subsection (4) clarifies the application of the disregard for transport vouchers.

Section 96: Dispensations relating to vouchers or credit-tokens

365.

366.
367.

368.

369.

370.
371

372.

This section provides for the Inland Revenue to give a notice (commonly called a
dispensation) where they are satisfied that no additional tax is payable under the
provisions of this Chapter. The section also provides for such noticesto be revoked and
for the tax charge to apply accordingly.

This section derives from section 144(1) and (2) of ICTA.

Subsection (1) sets out when the section applies, which is when a person applies for a
dispensation. The reference to the Inland Revenue replaces references to the inspector.
See Change 158 in Annex 1.

Subsection (2) requires the Inland Revenue to give a dispensation if they are satisfied
that no additional tax would arise in the particular circumstances from the application
of this Chapter.

Subsection (3) defines “dispensation”. That term is the commonly used name for
the written notification that the Inland Revenue gives the employer to authorise the
application of the provisionsin this section to the benefit of vouchers and credit-tokens.
The section also characterises the dispensation as a notice which, by virtue of the
definition of that word in section 832(1) of ICTA, meansthat it must beinwriting. These
two changes to formalise the common name for the authorisation given and to require
that it must be in writing are minor changes to the law. See Change 16 in Annex 1.

Subsection (4) sets out the effect of a dispensation.

Subsections (5) to (8) authorisethe Inland Revenueto revoke adispensation “if intheir
opinion there is reason to do so”, and set out the consequences of such a revocation.
The consequences depend on the date from which the revocation has effect (which may
be as far back as the date the dispensation was given).

A notice revoking a dispensation is “given” rather than “served”. Thisisin line with
current practice and consistent with the usage for noticesin CAA 2001. Thisisaminor
change to the law. See Change 16 in Annex 1.

Chapter 5: Taxable benefits: living accommodation

Overview

373.

This Chapter deals with the benefit which arises from the provision of living
accommodation. It begins by defining in what circumstances the Chapter applies. It
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then sets out the circumstances in which it does not apply, so that anyone who falls
within the exceptions does not need to go any further. The Chapter then deals with the
method of calculating the cash equivalent of the benefit. It derives from sections 145,
146 and 146A of ICTA.

Section 97: Living accommodation to which this Chapter applies

374.  Thissection sets out the general statement to indicate that when living accommodation
is provided for an employee this Chapter applies.

375.  Subsection (2) prevents a charge arising on family and household members living at
homewho are employed by the home-owner whoisanindividual. It also coversthe case
where the living accommodation is not the family home, and the employer is providing
the accommodation in a capacity other than as employer.

376.  This section derives from sections 145(1), (6), (7), 146(1)(a) and (10) of ICTA.

Section 98: Accommodation provided by local authority

377.  This section provides for an exception to prevent a charge where a local authority
employee is provided with accommodation and the conditions are met.

378. It derivesfrom sections 145(7)(b) and 146(10) of ICTA.

Section 99: Accommaodation provided for performance of duties

379. This section sets out two exemptions from the charge on provided living
accommodation. The exemptions derive from sections 145(4)(a) and (b) of ICTA.

380. These exemptions apply to directors only if the conditions set out in subsections (3) to
(5) are met. Thisrider to the exemptions derives from section 145(5) and (8) of ICTA.

381. When the exemptions in this section or that in section 98 of this Act apply, there are
further exemptions which may be available by virtue of sections 314 and 315 in Part 4
of thisAct.

Section 100: Accommodation provided asresult of security threat

382.  This section ensures that living accommodation provided because of a specia threat
to an employee does not give rise to a charge to tax. It derives from section 145(4)(c)
of ICTA.

Section 101: Chevening House

383. This section provides an exemption from a charge to tax on provided living
accommodation for a nominated person occupying Chevening House. It derives from
section 147 of ICTA.

Section 102: Benefit of living accommodation treated as earnings

384.  This section makes the cash equivalent of the benefit of the living accommodation
chargeable to tax, by treating it as earnings. It derives from sections 145(1) and 146(1)
of ICTA.

385.  Subsection (1) setsout theyear for which the cash equivalent isto be treated asearnings.
See Note 7 in Annex 2.

386. The period for which the cash equivalent is calculated is given the label “the taxable
period’. See Note 16 in Annex 2.
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Section 103: Method of calculating cash equivalent

387. Thisisasignpost section, introducing sections 104 to 106. It also sets out whereto find
the meaning of various terms used throughout this Chapter. It is new.

Section 104: General rulefor calculating cost of providing accommodation

388.  This section sets out the method for determining whether the cost of providing the
accommodation exceeds £75,000. It contains material deriving from section 146(4), (5)
and (11) of ICTA.

Section 105: Cash equivalent: cost of accommodation not over £75,000

389. This section sets out how to calculate the cash equivalent of the benefit of provided
living accommodation costing no more than £75,000. It derives from section 145(1)
and (2) of ICTA.

Section 106: Cash equivalent: cost of accommodation over £75,000

390. This section sets out how to calculate the cash equivalent of the benefit of provided
living accommodation costing more than £75,000 by means of a method statement as
Set out in subsection (2). It derives from section 146(1) to (5) and (11) of ICTA.

391. Sep 1 caculates the basic charge under section 105 of this Act. This includes taking
into account any sums made good by the employee, as provided for in section 105(5).

392. Sep 2 calculates the additional yearly rent of the accommodation based on the extent
to which the cost of providing the property exceeds £75,000.

393.  Sep 3 reduces the additional yearly rent to that for “the taxable period”.

394.  Sep 4 brings together the results of Steps 1 and 3 and also allows any excess of rent
paid to be brought into account.

395.  Subsection (3) defines excess rent and sets out the circumstances in which it can be
taken into account at Step 4.

Section 107: Special rulefor calculating cost of providing accommodation

396. If a property has been owned for some time before the year in which the benefit
of provided living accommodation arises, the value of the property may have risen
significantly. This section substitutes market value for cost in certain circumstances. It
derives from section 146(4) to (6) and (11) of ICTA.

397. Thisrule appliesonly for the purposes of the calculation in section 106 of this Act, and
does not have any application to accommodation within section 105 of this Act.

398.  Subsection (3) sets out how to calculate the cost of providing the accommodation.
Consultation leading up to this Act has resulted in the addition in paragraph (a) to the
definition of P in respect of payments made. See Change 21 in Annex 1.

399.  Section 146(8) of ICTA provides that section 146(6) does not apply if the employee
first occupied the property before 1983. Due to the length of time since that date the
provision is now in paragraph 21(1) of Schedule 7 to this Act.

Section 108: Cash equivalent: accommodation provided for more than one
employee

400. Thissection alows an apportionment of the cash equivalent when the accommodation
is provided for more than one employee. It derives from ESC A91A. See Change 22
in Annex 1.
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Section 109: Priority of this Chapter over Chapter 1 of this Part

401.

402.

This section applies in the event that there is a possibility of a charge both under
Chapter 1 and under this Chapter in respect of the same living accommodation.

This section ensures that the charge under this Chapter takes precedence. If the amount
of earnings that would be chargeable by virtue of section 62 of this Act is less than
the amount of the cash equivalent under this Chapter, then the cash equivalent applies.
If the earnings exceed the cash equivalent, only the excess is treated as earnings. The
section derives from section 146A of ICTA.

Section 110: Meaning of “annual value’

403.

404.

405.

406.

407.

408.

400.

This section defines “annual value” for the purposes of this Chapter. It derives from
section 837 of ICTA which in turn draws on section 23 of the General Rate Act 1967
(although that Act was repealed in 1988).

This section does not affect the Inland Revenue practice of using the gross rateable
value as a proxy for “annual value’. That practice will continue. The main use of this
section is to provide guidance on how to arrive at the annua value of properties for
which rent is not paid and in practice is only needed in cases where no gross rateable
value can be found.

Subsection (1) defines “annual value’. Section 837(1) refers to “rates and taxes” on
the premises. This section includes a fuller and more updated description of domestic
property charges: “taxes, rates or charges’. See Change 24 in Annex 1.

The following subsections set out the adjustments to make in order to arrive at the rent
to be used for living accommodation. They derive from section 23 of the General Rate
Act 1967 which was repealed in 1988. As a consequence of that repeal the reference
to that Act in section 837(2) has not been included in this section. Instead the general
thrust of the rules has been rewritten here. See Change 23 in Annex 1.

Subsection (2) applies in relation to subsection (1). It ensures that the annual value
does not include the cost of anything which is not provided in the case of unfurnished
property. This is important in cases where the only available comparisons are rents
paid for fully furnished and serviced properties. If, in considering what the rent
of the accommodation would be, the nearest comparison is rent for a property for
which services are provided at an inclusive rent, in order to reduce the rent to that
for unfurnished, non-serviced accommodation the cost of the services provided are
deducted. This meansthat if there is a profit element in the provision of the servicesiit
istreated asrent in arriving at the annua value.

Subsections (3) and (4) extend the process of comparison and adjustment. They follow
the thrust of section 23(3) and (4) of General Rate Act 1967 which ensured that when
a property is valued by reference to comparative rents of similar properties the value
was not distorted by the existence (in the comparative case) of separate payments for
services in addition to what one might call the basic rent. In particular it added the
separate payments to the rental payments and allowed for certain deductions to be
made. It did not allow any deduction in computing the value based on a comparative
rent for amounts paid in respect of repairs, insurance or maintenance of other property
belonging to or occupied by the landlord. In the case of payments for other types of
services only the cost element of them was deducted. These subsections follow that
method of comparison and adjustment.

Subsection (5) has the effect that the services whose cost of provision may be deducted
are those which are not normally met by a landlord in the provision of unfurnished
property. Again, thewording is not derived directly from section 23 of the General Rate
Act 1967 but follows the general thrust of provisions of that section.
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410. This section does not affect the limited exemption in section 315 which applies to
the amount of earnings or the amount treated as earnings based on the cost of certain
services

Section 111: Disputes asto annual value

411.  This section sets out the procedure for resolution of disputes about the annual value
of accommodation for the purposes of this Chapter. It derives from section 837(3) of
ICTA.

Section 112: Meaning of “ person involved in providing the accommodation”

412.  Thisdefinition makes it clear that it is necessary to ook beyond the employer and the
apparent owner of an interest in the accommodation. Thisis anti-avoidance legidlation
to counter schemeswhich depressthe cost to theempl oyer by using intermediate owners
of interests. It derives from section 146(7) of ICTA.

Section 113: Meaning of “the property”

413.  This section simply confirms that “the property” means the living accommodation in
guestion. It derives from section 146(11) of ICTA.

Chapter 6: Taxable benefits: cars, vans and related benefits

Overview

414.  Employees may be taxable on the benefit of the availability for private use of acar or
van, or car fuel that their employers provide. If so, the cash equivalent of the benefit
is taxed as the employee' s earnings.

415.  This Chapter contains the rules to calculate the cash equivalent of that benefit.
416.  Sections114to 119 set out the basic principles of the car, car fuel and van benefit rules.

417.  Sections 120 and 121 provide for the cash equivalent of the car benefit to be taxed as
earnings and the method for calculating that cash equivalent.

418.  Sections 122 to 148 give detailed rules in support of the calculation of the cash
equivalent of the car benefit.

419.  Sections 149 to 153 deal likewise with car fuel benefits.
420.  Sections 154 to 166 deal likewise with van benefits.
421.  Sections 167 and 168 give special rulesthat apply to pool vehicles.

422,  Section 169 deals with situations where the same employer employs more than one
member of afamily or household.

423.  Section 170 provides for the Treasury to make orders relating to provisions in this
Chapter.

424.  Sections 171 and 172 give definitions.

Section 114: Cars, vans and related benefits

425.  This section sets out the scope of this Chapter and gives signposts to the groups of
provisions dealing with the various aspects of the car, car fuel and van benefit rules.
The section derives from sections 157(1) and 159AA(1) of ICTA.

426.  Subsection (1) states when this Chapter applies.
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Subsection (1)(b) avoids the use of the phrase “the employee's employment”.
Section 66(2)(a) of this Act identifies for this (and for other sections) the employee to
whose employment the legidlation applies.

Subsection (2) gives signposts to the groups of provisions applying to car, fuel and van
benefits.

Subsection (3) prevents a double tax charge arising on car, car fuel or van benefits.

Subsection (4) gives signposts to provisions providing exceptions to the main rules.

Section 115: Meaning of “car” and “van”

431.

432.
433.

This section defines* car” and “van” and related termsfor the purposes of this Chapter.
The section derives from parts of sections 168(5) and 168(5A) of ICTA.

Subsection (1) defines“car” and “van”.

Subsection (2) defines termsrelevant only to the definitions of “car” and “van”, so that
all such terms are located together.

Section 116: Meaning of when car or van is available to employee

434,

435.

436.

437.

It is the availability to an employee of a car or van for private use that may give
rise to a tax charge. This section explains what a car or van being available to an
employee means. The section derives from sections 168A(12), 168AA(4), 168B(8),
168C(3) and 168F(10), paragraph 10 of Schedule 6 and paragraph 12 of Schedule 6A
to ICTA.

Subsection (1) extends the meaning of a car or van being available to an employee to
include its being made available to members of the employee’ s family or household.

Subsection (2) defines when such cars first became available at all and when they are
last available in the year.

Subsection (3) provides that this section does not apply to section 138 of this Act. That
section therefore applies only to an employee who is disabled and not to members of
that employee’ s family or household as well.

Section 117: Meaning of car or van made available by reason of employment

438.

To give rise to atax charge, the car or van must be made available to the employee
by reason of the employment. This section provides that a car or van made available
by an employer is regarded as made available by reason of the employment unless
the circumstances in paragraphs (a) and (b) apply. The section derives from part of
section 168(6) of ICTA.

Section 118: Availability for private use

439.

440.

441.

This section explains what is meant by availability for private use of a car or van. The
section derives from parts of section 168(5), 168(5A), and 168(6) of ICTA.

Subsection (1) providesthat the car or vanisregarded as available for private use unless
the circumstances in paragraphs (a) and (b) apply.

Subsection (2) defines “ private use’.

Section 119: Where alternative to benefit of car offered

442.

This section identifies the relationship between this Chapter and the provisions in
Chapter 1 of Part 3 of this Act. The section derives from section 157A of ICTA.
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Section 120: Benefit of car treated as earnings

443.

445,

This section provides that the cash equivalent of the benefit arising from the provision
of a car is treated as an employee's earnings. The section derives from part of
section 157(1) of ICTA.

Subsection (1) brings the cash equivalent of the car benefit into charge as part of the
employee's earnings. The rewrite of the source legislation has clarified the timing of
the charge. See Note 7 in Annex 2.

Subsection (2) alows concise expression in this Chapter of the link between the
employee and the taxabl e benefit.

Section 121: Method of calculating the cash equivalent of the benefit of a car

446.

447.
448.
4409,

This section states how to calculate the cash equivalent of the car benefit. The section
derives from sections 157(2) and 168G(1) and paragraph 1 of Schedule 6 to ICTA.

Subsection (1) setsout the stepsinvolved inthe cal culation by using amethod statement.
Subsection (2) gives signposts to two special cases when the calculation is modified.

Subsection (3) gives a signpost to the reduction that may be made when employees
share acar.

Section 122: The price of the car

450.

This section states what is meant by “the price of the car” and, in particular, introduces
the concept of “the notional price” for the case where acar has no list price. It linksto
other provisionsfor the calculation of the cash equivalent of the car benefit. The section
derives from part of section 168A(1) of ICTA.

Section 123: Thelist price of a car

451.

452.

453.

454.

This section deals with the most common case where there is a published list price for
acar. The section derives from section 168A(2) and part of section 168A(9) of ICTA.

Subsection (1) defines“list price” by referring to the characteristics of an ordinary retail
sde.

Thephrase“ (asthe case may be)”, from section 168A (2), isretained asthe simplest way
of determining whose list price isto be taken. The user looks first to the manufacturer,
secondly to the importer and thirdly to the distributor to find alist price.

Subsection (2) makesit clear that “list price” includes delivery charges and taxes.

Section 124: The notional price of a car with no list price

455.

456.

457.

This section deals with the less common case where there is no published list price
within section 123. Thelegislation then fallsback on the concept of the* notional price”.
The section derives from section 168A(8) and part of section 168A(9) of ICTA.

Subsection (1) defines the “notional price” of a car and the assumptions to be made
in determining it. Those assumptions reflect the circumstances listed in section 123(1)
where thereisan actual list price.

Subsection (2) makesit clear that anctional price must, like alist price, include delivery
charges and taxes.

Section 125: Meaning of “accessory” and related terms

458.

This section defines “accessory” . The section derives from parts of sections 168A(9),
(10) and (11), 168AB(1) and (4), 168B(8), 168C(3), 168D(5) and 168F(9) of ICTA.
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Subsection (1) defines “ qualifying accessory”.
Subsection (2) lists certain items that are not treated as accessories.
Subsection (3) states an exception to one item in subsection (2).

Subsection (4) distinguishes between a “standard accessory” and a “non-standard
accessory” . Theterm “equivalent to” in the definition of “standard accessory” does not
mean “identical to”. It accommodates slight changes to the specification of particular
models of cars, which manufacturers may make from time to time but which do not
result in changes to their published prices.

Section 126: Amounts taken into account in respect of accessories

463.

464.

465.

466.
467.
468.

4609.

This section identifies the types of accessories for which the prices are added at Step 2
of the calculation in section 121(1) of this Act. The section derives from parts of
sections 168A(1), (4), (5), (6) and (7), 168B(1), (2) and (3), and 168C(1), (2) and (4)
of ICTA.

Section 168A(3) of ICTA (which deals with a car to which only standard accessories
were fitted at the time it was first made available to the employee) has not been
rewritten. It seems unnecessary given that standard accessories (as defined in
section 168A(9)(c)) are necessarily taken into account when ascertaining thelist price of
the car under section 168A(2). The structure of the new method statement in section 121
is such that, having ascertained the list price of the car under Step 1, Step 2 is only
concerned with adding on the price of accessories not included in that price.

Subsection (1) states the basic rule and introduces the terms “initial extra accessory”
and “later accessory”.

Subsection (2) defines “initial extra accessory”.
Subsection (3) defines “later accessory”.

Subsection (4) identifies the price of the accessory asthelist price or, if thereisno list
price, a notional price. This follows the same approach as for the car in section 122
of thisAct.

Subsection (5) gives a signpost to a modifying rule that applies when accessories are
replaced.

Section 127: Thelist price of an accessory

470.

471.

472.

This section defines the list price of an accessory. The section derives from parts of
sections 168A(4), (5), (6) and (7), 168B(2) and 168C(2) of ICTA.

Subsection (1) givesthe rule when the accessory isan “initial extraaccessory”. Thelist
price is the published price of either the manufacturer, importer or distributor of the
car or, when there is no such published price, the published price of the manufacturer,
importer or distributor of the accessory in anormal, retail sale.

Subsection (2) givesthe rule when the accessory isa“later accessory”. Thelist priceis
the published price of the manufacturer, importer or distributor of the accessory.

Section 128: Accessory: published price of the car manufacturer etc.

473.

474.

This section states how to arrive at the price of an accessory, when it is derived from
the published price of the manufacturer, importer or distributor of the car. The section
derives from parts of section 168A(4) and (9) of ICTA.

Subsection (1) gives the main definition. As in section 123 of this Act (see
paragraph 453) the phrase“ (asthe case may be)” from the sourcelegislation isretained.
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Subsection (2) defines“inclusiveprice”. Car tax isexcluded fromthe“rel evant taxes” to
betaken into account in arriving at the price of the accessory in subsection (2)(b). Thatis
becauseit is clear from the context of section 168A that, when applied to an accessory,
the reference in section 168A(9) to “any car tax” is irrelevant when considering the
“inclusive price” of the accessory as defined in section 168A(9)(a).

Section 129: Accessory: published price of the accessory manufacturer etc.

476.

477.

478.

479.

480.

This section states how to arrive at the price of an accessory when it is derived from
the published price of the manufacturer, importer or distributor of the accessory. The
section derives from parts of section 168B(4), (6) and (7) and section 168C(4) of ICTA.

Subsection (1) definesthe “ published price of the manufacturer, importer or distributor
of the accessory”. Asin section 123 of this Act (see paragraph 453), the phrase “ (asthe
case may be)” from the source legislation is retained.

Subsection (2) defines “inclusive price”. Car tax is excluded from the “relevant taxes”
to be taken into account in arriving at the price of the accessory in subsection (2)(b).
That reproduces the effect of section 168B(7)(b), which differs from section 168A(9)
in that respect.

Subsection (2)(c) contrasts with section 128(2)(c) in identifying the person by whom
the fitting charge is made. That reflects section 168B(6).

Subsection (3) states an interpretation rule for this section about timing. The reference
to“time” here (and in subsection (1)(e) to which it relates) contrasts with the reference
to“day” in section 128(1)(€). That reflects the distinction between section 168A(9)(b),
which refersto “day” and section 168B(4), which refersto “time”. A brand new car is
generally on sale prior to itsfirst registration. The act of registration often resultsin an
immediate lossin value. Thisisequally true of an optional accessory provided with the
car by the car manufacturer. The legislation adopts the price of such an accessory in
relation to the day immediately before first registration asit does for the car itself (see
section 123(1)(e) of thisAct). In the case of an accessory that is made by someone other
than the car manufacturer that may not be appropriate. That is because the accessory
might be attached to the car only on the first day the accessory goes on sale. So this
section refers to a particular time rather than a particular day.

Section 130: The notional price of an accessory

481.

482.

483.

484.

485.

This section defines the “notional price” of an accessory. It applies when an accessory
does not have a list price. The section derives from section 168B(5), (6) and (7) and
section 168C(4) of ICTA.

Subsection (1) definesthe notional price of the accessory by setting out the assumptions
to be made in determining it. Those assumptions reflect the circumstances listed in
section 129(1) where thereis an actual list price.

Subsection (2) defines “inclusive price” to reflect what is referred to in section 129(2)
when there is an actual list price.

Subsection (2)(c) follows section 129(2)(c) inidentifying the person by whom thefitting
chargeis made. That reflects section 168B(6).

Subsection (3) follows the timing rule in section 129(3).

Section 131: Replacement accessories

486.

This section sets out the rules for calculating the cash equivalent of a replacement
accessory. The section derives from the Income Tax (Car Benefits) (Replacement
Accessories) Regulations 1994 (Sl 1994 No 777). Those Regul ations were made under
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powers provided by section 168E of ICTA. Asthereis no longer any reason to retain
those powers, section 168E has not been rewritten.

Subsection (1) states when the section applies.
Subsection (2) applies when the new accessory is not superior to the old accessory.

Subsection (3) applies when the new accessory is superior to the old accessory and the
conditions in subsection (4) are met.

Subsection (4) states the conditions referred to in subsection (3).
Subsection (5) states what is meant by “superior” in this section.

Subsection (6) states what is meant by the “price of an accessory” in this section.

Section 132: Capital contributions by employee

493.

494,

495,
496.

This section provides for the deduction that can be made at Step 3 of section 121(1) of
this Act in calculating the cash equivalent of the car benefit. The section derives from
section 168D(1), (2), (3) and (4) of ICTA.

Subsection (1) states when the section applies. That is when the employee contributes
to the capital cost of the car or its qualifying accessories.

Subsection (2) states for which tax years the deduction can be made.

Subsection (3) states the maximum deduction that can be made under this section for
any tax year.

Section 133: How to determine the “ appropriate percentage’

497.

498.

499.

500.

This section is the first of a group of ten defining “the appropriate percentage” to be
used in Step 6 of section 121(1) of this Act to calculate the cash equivalent of the car
benefit. The “appropriate percentage” depends on the type of car involved, when it was
first registered, what fuel or fuels it uses and whether it has a CO2 emissions figure.
The section derives from paragraph 2 of Schedule 6to ICTA.

Subsection (1) identifies the date of the car’s first registration as the initial governing
factor.

Subsection (2) applies different provisions to cars first registered after
31 December 1997, depending on whether or not they have aCO2 emissionsfigure and/
or whether they are diesels. It gives signposts to the relevant provisionsin each case.

Subsection (3) givesasignpost to the provision that appliesif the car wasfirst registered
before 1 January 1998.

Section 134: Meaning of car with or without a CO2 emissions figure

501.

502.

503.

This section determines whether a car is a car with or without a CO2 emissions figure
for the purposes of these provisions. The section derives from parts of paragraphs 3(1)
and (2), 5 and 5C(1) of Schedule 6to ICTA.

Subsection (1) defines a“car with a CO2 emissions figure” by reference to its date of
first registration and other sectionsthat specify aCO2 emissionsfigurefor the particular
combination of car type and date of first registration.

Subsection (2) defines a* car without a CO2 emissions figure” by reference to its date
of first registration, not being a car within subsection (1).
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Section 135: Car with a CO2 emissions figure: pre-October 1999 registration

504.

505.

506.

This section gives a rule to determine the CO2 emissions figure for certain cars first
registered after 31 December 1997 and before 1 October 1999. The section derivesfrom
parts of paragraph 3(1) and (2) of Schedule 6to ICTA.

Subsections (1) and (2) define a CO2 emissions figure by reference to the appropriate
European or United Kingdom certification schemes that were in place at the time of a
first registration that occurred on or after 1 January 1998 and before 1 October 1999.

Subsection (3) makes this section subject to a further rule that applies to the provision
of an automatic car for an employee who is disabled.

Section 136: Car with a CO2 emissionsfigure: post-September 1999 registration

507.

508.

500.

This section gives a rule to determine the CO2 emissions figure for certain cars first
registered after 30 September 1999. The section derives from parts of paragraph 3(1)
and (2) of Schedule 6to ICTA.

Subsections (1) and (2) define the CO2 emissionsfigure by referenceto the appropriate
European or United Kingdom certification schemes that were in place at the time of a
first registration on or after 1 October 1999.

Subsection (3) makes this section subject to further rules that apply to the provision of
a car capable of running on more than one type of fud or of an automatic car for an
employee who is disabled.

Section 137: Car with a CO2 emissionsfigure: bi-fuel cars

510.

511.

512.
513.

This section gives a CO2 emissions figure for bi-fuel cars (cars capable of running on
morethan onetype of fudl) first registered after 31 December 1999. Such carswill have
at least two CO2 emissionsfigures. The section derivesfrom paragraph 5 of Schedule 6
to ICTA.

Subsection (1) refers to the CO2 emissions figures of a bi-fuel car by reference to the
appropriate European or United Kingdom certification schemes that were in place at
the time of afirst registration after 31 December 1999.

Subsection (2) determines which figure must be used.

Subsection (3) makes this section subject to a further rule that applies to the provision
of an automatic car for an employee who is disabled.

Section 138: Car with a CO2 emissions figure: automatic car for a disabled
employee

514.

515.

516.

517.

518.

This section gives a speciad rule for identifying the CO2 emissions figure for
an automatic car provided for a disabled employee. The section derives from
paragraph 5A(1), (2), (3) and (4) of Schedule 6to ICTA.

The CO2 emissions figure for an automatic car is generally higher than for its manual
equivalent. So as not to penalise a disabled employee whose disablement means that
the car he or she drives must have an automatic gearbox, this section provides that the
CO2 emissions figure to be used is that of the nearest equivalent manual version of
the car.

Subsection (1) states when the section applies. This subsection refers to the employee
as“E” to avoid repeated use of the word “employee”.

Subsection (2) provides for the substitution of the CO2 emissions figure of the manual
equivalent of the automatic car if it islower.

Subsection (3) defines “ equivalent manual car”.
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519.  Subsection (4) definesacar with automatic transmission. This subsection incorporatesa
suggestion made during the process of consultation leading up to thisAct. Thedefinition
turnson the central ideathat an automatic car isacar that does not have aclutch needing
to be operated by some physical action by the driver.

520. Subsection (5) avoids the use of the phrase “the employee’'s employment”. This
provision contrasts with section 116(1) of this Act in that it only appliesto a car made
available to the employee personally and not to members of the employee’s family or
household.

Section 139: Car with a CO2 emissionsfigure: the appropriate percentage

521. This section identifies the “appropriate percentage” to be used at Sep 6 in
section 121(1) of this Act to caculate the cash equivalent for a car that has a
CO2 emissions figure. The section derives from paragraphs 3(3), (4) and (5), and 4(1)
and (3) of Schedule 6to ICTA.

522.  Subsection (1) statesthe starting point for arriving at the appropriate percentage, which
isthe car's CO2 emissions figure.

523.  Subsection (2) givesthe appropriate percentage if the car’s CO2 emissions figureis no
higher than “the lower threshold”. Thisisthe “basic percentage”, initially set at 15%.

524.  Subsection (3) gives the appropriate percentage if the car's CO2 emissions figure is
higher than “the lower threshold”. The basic percentage isincreased by one percentage
point for each additional (full) five grams per kilometre of CO2 emitted, up to a
maximum appropriate percentage of 35%. The reference in paragraph 3(4) to “the
basic percentage increased by 1%" is rewritten as “the basic percentage increased by
one percentage point”. That makes the intention of the legislation clearer, as it avoids
any suggestion that the “minimum percentage” must be increased by 1% of itself
(to 15.15%).

525.  Subsection (4) stateswhat is “the lower threshold” for different tax years.

526.  Subsection (5) provides for the rounding down of the car’'s CO2 emissions figure to
the nearest multiple of five. Its effect is that the basic percentage is increased under
subsection (3)(a) by one percentage point only for every additiona full five grams per
kilometre of CO2 emitted.

527.  Subsection (6) makes the section subject to other provisions relating to diesel cars and
to Treasury powers to amend the amounts involved.

Section 140: Car without a CO2 emissions figure: the appropriate percentage

528.  Thissection givesthe“ appropriate percentage’ to be used at Step 6 in section 121(1) of
thisAct to calculate the cash equivalent for acar first registered after 31 December 1997
that does not, for whatever reason, have a CO2 emissions figure. The section derives
from paragraphs 5C(2), (3) and (4) and 5G of Schedule 6 to ICTA.

529.  Subsection (1) applies the section to determine the appropriate percentage for cars
without a CO2 emissions figure. They include, for example, electrically propelled cars
and carswith an internal combustion engine that does not have one reciprocating piston
or more.

530. Subsection (2) applies to cars with an internal combustion engine that does have one
reciprocating piston or more. The appropriate percentage increases with engine size.

531.  Subsection (3) gives the appropriate percentage for cars not within subsection (2).

532. Subsection (4) defines an “electrically propelled vehicle” for the purposes of this
section.
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Subsection (5) makes the section subject to other provisions relating to diesel cars and
to any regulations made under Treasury powers to amend the amounts involved.

Section 141: Diesel cars: the appropriate percentage

534.

535.

536.

537.
538.

This section givesthe “ appropriate percentage” to be used at Siep 6 in section 121(1) to
calculate the cash equivalent for adiesel car. The section derivesfrom paragraph 5D(1),
(2) and (4) of Schedule 6to ICTA.

Subsection (1) statestowhich carsthe section applies, namely diesel carsfirst registered
after 31 December 1997.

Subsection (2) uses a method statement to set out the steps in the calculation of the
appropriate percentage.

Subsection (3) defines “diesel car” for the purposes of this section.

Subsection (4) makes the section subject to any regulations made under Treasury
powers to amend the amounts involved.

Section 142: Car first registered before 1st January 1998: the appropriate
percentage

539.

540.

541.

542.
543.

This section gives the “ appropriate percentage” to be used at Sep 6 in section 121(1)
of this Act to calculate the cash equivalent for a car registered before 1 January 1998.
Such cars are less likely to have arecognised CO2 emissions figure, so a different and
consistent basis is used for all such cars. The section derives from paragraphs 5F(1),
(2) and (3) and 5G of Schedule 6to ICTA.

Subsection (1) states to which cars the section applies, namely those first registered
before 1 January 1998.

Subsection (2) applies to cars with an internal combustion engine that has one
reciprocating piston or more. The appropriate percentage increases with engine size.
For carsdriven by an internal combustion engine with one reciprocating piston or more
the “appropriate percentage” is the same, irrespective of the fuel used.

Subsection (3) gives the appropriate percentage for cars not within subsection (2).

Subsection (4) defines an “electrically propelled vehicle” for the purposes of this
section.

Section 143: Deduction for periods when car unavailable

544,

545.
546.

547.
548.

This section quantifies a deduction that can be made at Sep 7 of section 121(1) of this
Actin calculating the cash equivalent, because acar isnot available at sometime during
thetax year. The section derivesfrom part of paragraph 6 and paragraph 9 of Schedule 6
to ICTA.

Subsection (1) provides for the deduction.

Subsection (2) defines the periods of non-availability. They cover the period from the
beginning of the tax year involved to the date on which the car first became available
and the period from the date when the car ceased permanently to be available to the end
of the tax year. There can also be one or more periods of temporary non-availability for
each period of continuous non-availability of 30 days or more. Such periods can span
two tax years, ie the 30 days or more do not have to fall wholly within one tax year.

Subsection (3) gives aformulato calculate the appropriate deduction.

Subsection (4) makes this section subject to a further provision that applies if the car
istemporarily replaced.
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Section 144: Deduction for paymentsfor private use

549.

550.

551.

552.

553.

554.

This section provides for a deduction to be made in calculating the cash equivalent at
Sep 8 of section 121(1) of this Act, to take account of the employee having paid for
private use of the car. The section derives from paragraph 7 of Schedule 6 to ICTA.

Subsection (1) states when the section applies. That is when, as a condition of the car
being made available for private use, the employee is required to pay, and does pay,
for that private use.

The words “(whether by way of deduction from earnings or otherwise)” have been
retained as they remove a potential area of doubt about whether a deduction from
earnings can amount to a payment. The same approach is used in sections 159(1)(a)
and 165(1)(a) of this Act.

Subsections (2) and (3) provide for the deduction of the appropriate amount at Step 8
of the calculation in section 121(1).

Subsection (4) extends the section to private use of acar by amember of theemployee's
family or household.

Subsection (5) makes this section subject to a further provision that applies if the car
istemporarily replaced.

Section 145: Modification of provisionswhere car temporarily replaced

555.

556.

557.

558.

This section modifies the effect of the two previous sections if a car is
temporarily replaced. The section derives from the Income Tax (Replacement Cars)
Regulations 1994 (SI 1994 No 778). Those Regulations were made under powers
provided by paragraph 8 of Schedule 6 to ICTA. Asthereis no longer any reason to
retain those powers, that paragraph has not been rewritten.

Subsections (1) to (3) dea with the conditions to be met for the section to apply.
Condition A in subsection (2) relatesto the quality of the replacement car as compared
with the car it replaces. This Act uses a slightly different form of wording from the
source legislation. See Change 25 in Annex 1.

Subsection (4) makes the necessary modifications to sections 143 and 144 of this Act
when this section applies.

Subsection (5) defines “materially better”. The possible introduction of a numerical
measure of improvement (a maximum percentage increase above the interim sum,
for example) to remove the inherent uncertainty of “materially” was considered but
rejected. That approach might produce “hard cases’. It is better to retain the flexibility
that a common sense interpretation of “materially” allows.

Section 146: Carsthat run on road fuel gas

559.

560.
561.

This section provides for a deduction to be made from the price of the car at Step 1 of
the calculation of the cash equivalent in section 121(1) of this Act if the car has been
manufactured to run on road fuel gas and is not abi-fuel car. The deduction that can be
made is the amount that is reasonably attributabl e to the car being manufactured to run
on road fuel gas, rather than only on petrol. The section derives from section 168AB(2)
and (4) of ICTA.

Subsection (1) states when the section applies.

Subsection (2) provides for the appropriate deduction from the price arrived at after
Sep 1 of the calculation in section 121(1). Thisis aslight variation on the calculation
used in the source legislation. See Change 26 in Annex 1.
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Section 147: Classic cars: 15 years of age or more

562.

563.

564.

565.

566.
567.

This section provides for modifications to the calculation of the cash equivalent of the
car benefit in section 121(1) of this Act if the car is a classic car. The section derives
from section 168F(1) to (8) of ICTA.

The section heading emphasises that the provision applies to modern classics as well
as to vintage or veteran cars.

Subsection (1) states when the section applies by reference to the age and market value
of the car. A car that is 15 or more years old, with a market value of £15,000 or more
and in excess of the amount carried forward from Step 3 of the “normal” calculationin
section 121(1) falls within this provision.

Subsection (2) applies the modification provided for in this section to the calculation
in section 121(1). Thisisthe substitution of the market value (after adjustment for any
capital contributions by the employee) of the car on the last day of the tax year involved
(or thelast day the car isavailable to the employeein that year, if earlier) for the amount
arrived at after Step 3 under the normal cal culation method.

Subsections (3) and (4) define the market value of the car.

Subsections (5) to (7) provide for adeduction (limited to £5,000 in any tax year) from
the market value to reflect any capital contributions by the employee.

Section 148: Reduction of cash equivalent where car is shared

568.

569.

570.

571.

572.

573.

574.
575.

This section providesfor areduction of the cash equivalent of the benefit of acar where
that car is shared by at least two employees who are chargeable to tax in respect of its
availability. This section derives from paragraph 3 of ESC A71.

The concession was couched in terms of the apportionment of “a single car benefit
charge”. This Act adopts a different approach by providing for a reduction of the
relevant cash equivalent for each employee to whom the section applies. See item B
of Change 27 in Annex 1.

This section, by virtue of the provisions in section 5, applies to office-holders as well
as employees. Seeitem D of Change 27 in Annex 1.

Subsection (1) states when the section applies. That is when two or more employees
are chargeable to tax in respect of the provision of the car (of which they each have
shared private use) by their employer. No reduction will be necessary if the car isshared
between one such an employee and another employee who is not chargeable in respect
of the provision of the car. That is because therewill be only one cash equivalent arising
from the provision of the car.

Converting the concession to legidation has produced a subtle change to how
section 218 of this Act (which determines whether an employee is lower-paid) will
apply, compared with how the source legislation in section 167(2) of ICTA worked
with the concession. See item C of Change 27 in Annex 1.

Subsection (2) provides for the reduction of each employee's cash equivalent of the
car benefit, initially calculated ignoring the fact that the car is shared, on a just and
reasonable basis. See item B in Change 27 in Annex 1.

Subsection (3) modifies how subsection (2) is to be interpreted.

Subsection (4) extends the section to cover private use of a car by a member of the
employee’s family or household.
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Section 149: Benefit of car fuel treated as earnings

576.

577.

578.

579.

580.

581.

This section brings into charge, as an employee’s earnings, the cash equivaent of the
benefit arising from the provision of fuel for a car to which section 120 of this Act
applies. The section derives from section 158(1), (9) and part of (3) of ICTA.

Subsection (1) states the main principle, which is that any fuel benefit associated with
acar benefit is taxed as earnings. The rewrite of the source legislation has clarified the
timing of the charge. See Note 7 in Annex 2.

Subsection (1)(b) now refers to “that person”, rather than “the employee” to avoid a
repetitive reference to “the employee” that might have been regarded as indicating
that the car must have been made available by reason of the same employment as that
providing the car fuel. There is no such stipulation on the face of section 158(1) of
ICTA.

Subsection (2) appliesthe provisionsthat determine how the cash equivalent of the fuel
benefit is calculated.

Subsection (3) gives examples of what constitutes the provision of fuel. The definitions
of “non-cash voucher” and “ credit-token” used in subsection (3)(b) and (3)(c) arelisted
in Schedule 1 to this Act.

Subsection (4) excludes the provision of electrical energy from the benefit charge.

Section 150: Car fuel: calculating the cash equivalent

582.

583.

584.

585.

This section defines the cash equivalent of the benefit of the provision of car fuel. The
section derives from section 158(2) of ICTA.

Subsection (1) gives the basis of caculation, which is to take the “appropriate
percentage” of £14,400.

Subsection (2) states the meaning of “appropriate percentage” in this section. That is
the same percentage asis used to calcul ate the cash equivalent of the car for which the
fuel is provided.

Subsection (3) gives signposts to three sections that modify the cash equivalent in
particular circumstances.

Section 151: Car fuel: nil cash equivalent

586.

587.

588.

589.

This section prevents a benefits charge when there is no private use of fuel or the
employee pays for the private use. The section derives from section 158(6) of ICTA.

Subsection (1) provides that the cash equivalent will be nil if either of the conditions
defined in subsections (2) or (3) is met.

Subsection (2) applies to cases where the employeeisrequired to pay for, and does pay
for, al fuel for private use.

Subsection (3) applies when fuel is provided only for business travel.

Section 152: Car fuel: proportionate reduction of cash equivalent

590.

591.
592.

This section provides for a proportionate reduction in the cash equivalent of the fuel
benefit for particular circumstances, which may apply during part of atax year. This
section derives from section 158(5), (6A), (6B), and (8) of ICTA.

Subsection (1) applies when the car for which the fuel is provided is unavailable.

Subsection (2) covers circumstances where the fuel is not available for private use or
its cost hasto be and is reimbursed by the employee.
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Subsection (3) is to prevent unintended advantage being obtained from the legislation
by repeated changes in the circumstances that apply to the provision of the fuel.

Subsection (4) gives a formula to calculate the reduced cash equivalent. The formula
uses “Y”, defined as “the number of days in the tax year in question”, instead of the
fixed figureof “365” in the sourcelegidation. That copesautomatically with leap years.
Seeitem A of Change 28 in Annex 1.

Section 153: Car fuel: reduction of cash equivalent

595.

This section providesfor areduction of the cash equivalent of the fuel benefit in certain
circumstances when a car is shared. The section isnew. It isan extension of the change
referred to in paragraph 569. Seeitems B and D of Change 27 in Annex 1.

Section 154: Benefit of van treated as earnings

596.

This section states the principle that the cash equivalent of the benefit arising from the
provision of a van is treated as the employee’s earnings from the employment. The
section reflects the approach in section 120 of this Act, the corresponding section for
cars. The section derives from section 159AA (1) of ICTA. The rewrite of the source
legislation has clarified the timing of the charge. SeeNote 7in Annex 2. Seeasoitem A
of Change 2 in Annex 1 in relation to when the earnings are treated as received.

Section 155: Method of calculating the cash equivalent of the benefit of a van

597.

598.

590.

600.

601.

602.

603.

604.

This section states the principles involved in calculating the cash equivalent of the
benefit of a van. The section derives from paragraphs 1(1), 4(1) and 5(6) and (10) of
Schedule 6A to ICTA.

Subsection (1) statesthe starting point of the calculation. That iswhether or not the van
isshared at any timein the tax year.

Subsection (2) identifies the provision that contains the basis of cal culation that applies
if the van was not a shared van, as defined in section 156 of this Act, for any period
in the tax year.

Subsection (3) identifiesthe provision that contains the basis of cal culation that applies
if the van was a shared van, as defined in section 156, for the whole of the tax year.

Subsection (4) applies when the van is shared for only part of the year, and simplifies
the proposition set out in the source legislation. Seeitem C of Note 17 in Annex 2.

Subsections (5) and (6) make it clear which vans are counted in the calculation of the
value of shared availability under, respectively, the normal and alternative methods of
calculation.

Subsection (7) states the rule for calculating the total value of shared availability when
an employee shares more than one van.

Subsection (8) gives a signpost to a section that imposes an overall limit on the cash
equivalent of the benefit arising from the provision of avan or vans.

Section 156: Meaning of “shared van”

605.

606.

This section defines the term “shared van”. The section derives from paragraph 4(2),
(3), (4) and (5) of Schedule 6A to ICTA.

Subsections (1) to (3) determine, for the purposes of sections 155 to 165 of this Act,
whether a van is a “shared van”. Subsection (3)(a) emphasises, by its reference to
“different employees’, that it denotes a group of employees that may vary over the
period.
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Subsection (4) provides that if a van is available to only one employee for a period
of 30 days or more the van will not count as a“shared van” for that period.

Subsection (5) requires shared use for any part of a day to be counted as shared use
for that day.

Section 157: Value of exclusive availability

609.

Thissection givesthevalue of the benefit of avan that isavailableto only one employee.
It sets out the steps involved in the calculation using a method statement. The section
derives from paragraph 1(2) and parts of paragraphs 2(1) and 3(1) of Schedule 6A to
ICTA.

Section 158: Deduction for periods of unavailability or shared use

610.

611.

612.
613.

614.

This section provides for an adjustment of the value cal culated under section 157 if the
vanisnot available or is shared for any period in thetax year. The section derivesfrom
parts of paragraph 2(1) and from paragraph 2(2) and (3) of Schedule 6A to ICTA.

Subsection (1) provides for a deduction to be made from the value calculated at Step 2
of section 157 when there are “excluded days’ in relation to the van.

Subsection (2) defines “ excluded days’ as days when the van is unavailable or shared.

Subsection (3) gives a formula to calculate the deduction. The formula uses “Y” for
the number of days in the year instead of “365" in the source legidation. This is the
same change in principle as that described in paragraph 594. See item A of Change 28
in Annex 1.

Subsection (4) defines the periods of non-availability. Apart from periods relating to
thevan first being available or ceasing finally to be available, such periods must last for
acontinuous period of at least 30 days. They can run from the beginning of the tax year
involved to the date on which the van first became available or from the date when the
van ceased permanently to be availableto the end of that tax year. There can aso beone
or more periods of temporary non-availability for each continuous period of 30 days or
more. Such periods can span two tax years, ie the period of 30 days or more does not
have to fall wholly within one tax year.

Section 159: Deduction for paymentsfor private use

615.

616.

617.

618.

6109.

This section provides for adjustment of the value calculated under section 157 of this
Act for payments made by the employee for private use of a van. The section derives
from paragraph 3(1), (2) and (3) of Schedule 6A to ICTA.

Subsection (1) states when the section applies. That is when, as a condition of the van
being made available for private use, the employee isrequired to pay for, and does pay
for, that use. The words “(whether by way of deduction from earnings or otherwise)”
avoid any doubt about whether a deduction from earnings can amount to a payment.
The same approach is used in sections 144(1)(a) and 165(1)(a) of this Act.

Subsections (2) and (3) provide for the deduction of the appropriate amount at Step 4
of the calculation in section 157.

Subsection (4) specifies that for cases where the van is shared for part of the tax year,
the deduction relates to the period(s) when it is not shared.

Subsection (5) extendsthe section to private use of avan by amember of theemployee's
family or household.
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Section 160: Value of shared availability

620.

This section introduces the two methods of cal culating the value of shared availability,
the second of which has to be claimed by the employee. This section is new.

Section 161: Value of shared availability: normal calculation

621.

622.

623.

624.

625.

This section gives the normal rule used to calculate the value of the shared availability
of one or more vans. The section derives from paragraphs 5(1), (4) and (5), 7 and part
of paragraph 9(1) of Schedule 6A to ICTA.

Subsection (1) sets out the steps involved in the calculation using a method statement.
This is the calculation that applies if the employee does not claim the aternative
calculation under section 164 of this Act.

The words in parentheses in Sep 1 make it clear that “made available by the same
employer” means made available to any of the participating employees, whether or not
including the one whose liability is being calcul ated.

The second sentence at the end of Step 2 states explicitly what was formerly implicit.
Seeitem B of Note 17 in Annex 2.

Subsection (2) focuses primarily onthe employeewhosetax liability isbeing cal cul ated,
rather than on all the shared vans and all the participating employeesin relation to those
vans. Seeitem A of Note 17 in Annex 2.

Section 162: Shared van: meaning of “ participating employee”

626.

627.
628.
629.

This section defines the term “ participating employee”, which is used in section 161.
The section derives from paragraph 5(2) and (3) of Schedule 6A to ICTA.

Subsection (1) applies when only one van isinvolved.
Subsection (2) applies when more than one van isinvolved.

Subsection (3)(a) and (b) extends the section to private use of a van by a member of
the employee’s family or household.

Section 163: Shared van: basic value

630.

631.

632.

633.

This section provides for the calcul ation of the basic value of ashared van. The section
derives from paragraph 6(1), (2), (3) and (4) of Schedule 6A to ICTA.

Subsection (1) sets out the steps involved in the calculation using a method statement.
Thevaluethat is calculated is applied at Sep 4 of section 161 of this Act.

In subsection (1) the formula at Step 3 provides for adjustments to the basic value for
periods when the van was not a shared van and for any period of 30 days or more when
it wasincapable of use. Theformulauses®Y” for the number of daysin theyear instead
of “365” in the source legidation. Thisisthe same changein principle as that described
in paragraph 594. Seeitem A of Change 28 in Annex 1.

Subsections (2) and (3) identify the days that must be excluded at Step 3.

Section 164: Value of shared availability: alternative calculation

634.

635.

This section provides for an alternative way to calculate the value of the shared
availability of avan. The section derives from paragraph 8(2), (3) and (4) and parts of
paragraph 8(1) and 9(1) of Schedule 6A to ICTA. Paragraph 8(1)(a) of Schedule 6A to
ICTA has not been rewritten, asit is no longer necessary.

Subsection (1) applies the section only when an employee makesaclaim for it to apply
instead of section 161 of this Act (value of shared availability: normal calculation).
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Subsection (2) sets out the steps involved in the calculation using a method statement.
Sep 1 (b) excludes vans other than vans made available to the employee and the
employee's family or household. That is because subsection (3)(b) defines relevant
days, an essential part of the calculation, by reference only to vans made use of privately
by the employee or a member of the employee’ s family or household.

Subsection (3) identifies the days that must be counted in the formula at Step 3 of
subsection (2).

Subsection (4) provides that a claim under this section is treated under section 95 of
TMA 1970 asaclaim for relief. Section 42 of TMA 1970 applies to this claim.

Section 165: Deduction for paymentsfor private use

639.

640.

641.

642.

This section provides for an adjustment to the value of the shared van availability to
take account of payments the employee makes for the private use of a shared van. The
section derives from paragraph 9(2) and (3) and part of paragraph 9(1) of Schedule 6A
to ICTA.

Subsection (1) providesthat adeduction isto be made in the calculationsin section 161
or section 164 of this Act if the employeeis required to pay, and does pay, for private
use. The words “(whether by way of deduction from earnings or otherwise)” avoid any
doubt about whether a deduction from earnings can amount to a payment. Thisfollows
the approach that is used in sections 144(1)(a) and 159(1)(a) of this Act.

Subsections (2) to (4) state how to calculate the deduction. The wording of these
subsections closely follows that of the source legislation. The possible argument that
subsection (4) operates to prevent any deduction at all where a global sum is paid
for private use of any of the vans was considered. Such a restrictive interpretation
would be unreasonable. It is better not to complicate further these aready complex
provisions by seeking to address this subtle point. It can be dealt with using the “care
and management” provisionsin section 1 of TMA 1970.

Subsection (5) extends the section to private use by amember of the employee’ sfamily
or household.

Section 166: Vans: limit of cash equivalent

643.

644.

This section sets a maximum cash equivalent on an employee’s van benefit for a tax
year, in particular circumstances. The section derivesfrom paragraph 11 of Schedule 6A
to ICTA.

The limit applies only if no more than one van is available, for private use, to the
employee or the employee’s family or household at any one time in the tax year.

Section 167: Pooled cars

645.

646.
647.

648.
649.

This section determines how pooled cars are treated under the benefits provisions. The
section derives from section 159(1), (2) and (3) of ICTA.

Subsection (1) applies the provisionsto a car that is a pooled car.

Subsection (2) treats pooled cars as hot having been available for private use of any of
the employees concerned. It also prevents them from being treated as an employment-
related benefit for the purposes of Chapter 10 of Part 3 of this Act. See Note 18 in
Annex 2.

Subsection (3) sets out the conditions for a car to be treated as a pooled car.

Subsection (3)(b) uses the term “the employee’s employment”. Generally use of that
term has been avoided but here it helps clarity.
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Section 168; Pooled vans

650.  Thissection determines how pooled vans are treated under the benefits provisions. This
section works in relation to vans as section 167 works in relation to cars. This section
derives from section 159AB of ICTA.

651.  Subsection (1) appliesthe provisionsto avan that is a pooled van.

652.  Subsection (2) treats pooled vans as not having been available for private use of any of
the employees concerned. It also prevents them from being treated as an employment-
related benefit for the purposes of Chapter 10 of Part 3 of this Act. See Note 18 in
Annex 2.

653.  Subsection (3) sets out the conditions for a van to be treated as a pooled van.

654.  Subsection (3)(b) uses the term “the employee’s employment”. Generally use of that
term has been avoided but here it helps clarity.

Section 169: Car available to more than one member of family or household
employed by same employer

655. This section removes a car or car fuel benefit charge on an employee who would
otherwise be taxed on the car benefits relating to a member of his or her family or
household. The section derives from paragraphs 1 and 2 of ESC A71. Seeitems A and
D of Change 27 in Annex 1.

656.  Subsection (1) states the circumstances in which the section can apply.
657.  Subsection (2) removes the tax charge on the employee in two specified cases.

658.  Subsection (2)(a) specifiesthefirst case, whichiswhenthefamily or household member
is chargeable on the benefit in his or her own right.

659.  Subsections (2)(b), (3) and (4) specify the second case, which is when the family or
household member is not chargeable on the benefit in his or her own right and the car
is provided for reasons that do not arise out of the family or household relationship.

Section 170: Orders etc. relating to this Chapter

660. This section provides the Treasury with powers to make regulations affecting the
legislation in this Chapter. It brings together various provisionsfrom variousindividual
sections dealing with different aspects of car and van benefit charges in the source
legidlation. The section derives from sections 158(4), 168C(5), 168D(6), 168F(11) and
168G(2) of ICTA and from paragraphs 4(2) and 5E of Schedule 6 to ICTA.

661. The wording of subsection (2) has not been aligned with subsection (6). The section
accurately reproduces the legislation from which it derives and further internal
alignment could, in certain cases, work against the taxpayer’ sinterests, as for example
in section 132(3)(b) and section 147(1)(b) of this Act.

Section 171: Minor definitions: general

662.  Thissection gives definitions of termsthat are used widely in this Chapter. The section
derives from parts of sections 168(5) and (5A), 168A(9), 168AA(3), and 168AB(3) of
ICTA and from paragraphs 5A(5), 5B and 5D(3) of Schedule 6 to ICTA.

Section 172: Minor definitions. equipment to enable a disabled person to use a car

663.  Thissection brings together the definitions that relate specifically to a car available for
use by adisabled person. The section derives from section 168AA(1) and (2) of ICTA.
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Chapter 7: Taxable Benefits: Loans

Overview

664.

This Chapter dealswith the benefits that may arise from loans obtained by reason of an
employee’s employment. These benefits may be due to a low rate of interest charged
on theloan, or the writing off of aloan. The cash equivalent of the benefit of aloan is
treated as earnings of the employee’s employment.

Section 173: Loansto which this Chapter applies

665.

666.
667.
668.

This section describestheloansto which the Chapter applies. It derivesfrom section 160
of ICTA.

Subsection (1) applies this Chapter to loans if they are employment-related.
Subsection (2) defines“loan” and sets out what is meant by making aloan.

Subsection (3) is areminder that sections 288 and 289 of this Act (limited exemption
for certain bridging loans connected with employment moves) may mitigate the charge
under these provisions.

Section 174: Employment-related loans

6609.

670.

671.

672.

673.

674.
675.

This section sets out the basis on which a loan comes within the provisions of this
Chapter. It derives from sections 160 and 161 of and paragraphs 1 and 2 of Schedule 7
to ICTA.

Subsection (1) describes |oans which are employment-related. The fact that the loan is
made to “an employee or arelative of an employee” indicates that at the time the loan
is made there must be an employment.

Subsection (2) defines “ employment-related loans’ and the working of this subsection
isillustrated by the flow diagram on page 76.

Subsection (3) provides that if a loan is made to an employee in anticipation of the
employment commencing it is an employment-related loan, provided the employment
istaken up. It derives from paragraph 2 of Schedule 7 to ICTA.

Subsection (4) provides that |oans made by a person who was not the original lender or
who facilitates the continuation of an existing loan fall within the section.

Subsection (5) excludes from the charge certain loans of a personal or domestic nature.

Subsection (6) defines what is meant by a“relative” for the purposes of the section.

Section 175: Benefit of taxable cheap loan treated as earnings

676.

This section brings within the charge to tax the benefit arising on certain employment-
related loans (each of whichisreferred to asa“ taxable cheaploan™) on which nointerest
ispaid or interest is paid at alow rate.

52


http://www.legislation.gov.uk/id/ukpga/2003/1/173/1
http://www.legislation.gov.uk/id/ukpga/2003/1/173/2
http://www.legislation.gov.uk/id/ukpga/2003/1/173/3
http://www.legislation.gov.uk/id/ukpga/2003/1/174/1
http://www.legislation.gov.uk/id/ukpga/2003/1/174/2
http://www.legislation.gov.uk/id/ukpga/2003/1/174/3
http://www.legislation.gov.uk/id/ukpga/2003/1/174/4
http://www.legislation.gov.uk/id/ukpga/2003/1/174/5
http://www.legislation.gov.uk/id/ukpga/2003/1/174/6

677.

These notes refer to the Income Tax (Earnings and Pensions)
Act 2003 (c.1) which received Royal Assent on 6th March 2003

Loan made?
Toemployee? |e l To a relative of Na
yee [~ the employee?
Yeg T
L 4 Y:St
Made by the .
- Yos employer of the Yes Egzlf?ty::r:ell:::i Mo
employze? i
Made by company or
partnership
He controlled by the
employer?
. Yes -
o
¥
Made by company or
partnership which
* Yes controlled the
employer?
I
o
L 4
Made by company or
parmership
" Yes controlled by a Mo
person who
cantrollad the
employer?
Was the loan made
Yas by a person havlng a Yes Is the company a
material interest in M close company?
the close company? [ —li
No
Mo
¥ Is the emplayar
Is the close company «—res—— controlled by a
controlled by another close company
company ar
partnership? Nl
18]
Yes Mo Is the close
. -—Yes company Mo
contralled by the
Was the loan made Emplo*_.rer“'
by a person having a
matenal interest in
[, Yes the company or »
partnership which
controlled the close Mo -
company ¥
Loan is a loan to Loan is not a loan to
which Chapter 7 which Chapter 7
Part 3 applies Fart 3 applies

Subsections (1) and (2) provide that the cash equivalent of the benefit of ataxable cheap
loan is treated as earnings from an employment. They also describe the circumstances
in which an employment-related loan is a “taxable cheap loan”. They derive from
section 160(1) of ICTA. Subsection (1) sets out for which year the cash equivalent is
to be treated as earnings. See Note 7 in Annex 2.
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Subsection (3) gives the broad rule for computing the cash equivalent of the benefit.
Subsection (4) provides that in considering whether a loan falls within this Chapter it
must be looked at separately from any other loan. They derive from section 160(4) and
paragraph 3(1) of Schedule 7 to ICTA.

Subsection (5) is asignpost to section 180 of this Act (threshold for benefit of loan to
be treated as earnings) which sets out the £5,000 threshold and to section 186 of this
Act (replacement loans) which makes an exception to subsection (4).

Section 176: Exception for loans on ordinary commercial terms

680.

681.
682.

683.
684.

685.

686.

This section deals with employers whose business includes the lending of money by
preventing loans made on ordinary commercial terms from being taxable cheap loans.
It derives from section 161B of, and Schedule 7A to, ICTA.

Subsection (1) provides that aloan on commercial termsis not a taxable cheap loan.

Subsection (2) provides a definition of “loan on ordinary commercial terms’ which
includes three conditions.

Subsections (3) to (7) set out those conditions and define terms used in them.

Subsection (8) provides that certain incidental expenses are to be ignored in
determining, for the three conditions in subsection (2), whether loans are made or
exercisable on the same terms or conditions.

Subsection (9) requiresthat certain amounts arising from variation of aloan areignored
for the purposes of ascertaining, for the second and third conditions, whether loans are
held or exercised on the same terms.

Subsection (10) defines “member of the public” for the purposes of this section.

Section 177: Exceptions for loans at fixed rate of interest

687.

688.

689.

690.

691.

692.

This section exempts certain types of fixed interest loan. It derives from section 161(2)
and (3) of ICTA.

Subsection (1) applies to loans made on or after 6 April 1978 at fixed rates for fixed
periods. It applies when there is an increase in the officia rate of interest for a year
subsequent to that in which the loan was made. When that happens a cal cul ation under
section 182 or section 183 of this Act might show that the interest paid on the loan was
less than what would have been paid if the official rate of interest had applied to the
loan. In such acase, provided nothing other than the official rate of interest has changed,
and provided the condition in subsection (2) is met, the loan is not to be regarded as
ataxable cheap loan.

Subsection (2) provides as a condition for subsection (1) that the interest paid on the
loan for the year in which it was made was not less than what would have been paid
at the officia rate for that year.

Subsection (3) exempts fixed rate loans from being taxable cheap loans if they were
made before 6 April 1978, when there was no official rate of interest, and the condition
in subsection (4) applies.

Subsection (4) sets out the condition for subsection (3), that the interest should be at an
arm’s length rate when the loan was made.

Subsection (5) defines “fixed rate loan”.
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Section 178: Exceptions for loans where interest qualifies for tax relief

693.

Thissection providesthat loanswhich would qualify for tax relief in atax year if interest
were paid on them are not taxable cheap loans for that year. Paragraphs (a) to (d) set
out the types of interest. It derives from section 161A(2) of ICTA.

Section 179: Exception for certain advances for necessary expenses

694.

695.

696.
697.

This section provides that, where certain conditions are met, small temporary advances
of expenses by an employer to an employee for necessary expenditure are not taxable
cheap loans. It derives from Inland Revenue Statement of Practice 7/79. It is a minor
change to law. See Change 29 in Annex 1.

Subsection (1) provides that advances by an employer to an employee for necessary or
incidental overnight expenses are not taxable cheap |oans where certain conditions are
met. Subsection (2) sets out those conditions.

Subsections(3) and (4) providethat thelimitsfor two of the conditions can be extended.
Subsections (5) to (7) define terms used.

Section 180: Threshold for benefit of loan to be treated as earnings

698.

699.

700.

701.

702.

This section prevents a tax charge on small amounts by providing a £5,000 threshold
which appliesin two circumstances. It derivesfrom sections 161 and 161A(1) of ICTA.

Subsection (1) sets out the circumstances in which the cash equivalent is not treated
as earnings.

Subsection (2) provides that all taxable cheap loans are aggregated to find whether the
normal £5,000 threshold is exceeded for the purposes of subsection (1)(a).

Subsection (3) describes how the alternative threshold in subsection (1)(b) is cal cul ated.
Thisapplieswhen theloan isanon-qualifying loan and total taxable cheap |oans exceed
the threshold. If qualifying loans are deducted and the total isthen less than £5,000 the
cash equivalent of the non-qualifying loansis not treated as earnings. That reflects the
Inland Revenue practice of ignoring excepted loans and is a minor change to the law.
See Change 30 in Annex 1.

Subsections (4) and (5) define “non-qualifying loan” and “qualifying loan”.

Section 181: The official rate of interest

703.

704.
705.

706.

This section provides for the setting of the official rate of interest under section 178 of
FA 1989 and allows special rates to be used for foreign currency loans. It derives from
section 160(5) of ICTA.

Subsection (1) defines “the official rate of interest”.

Subsection (2) allows regulations made under section 178 of FA 1989 to specify a
different official rate in the case of loans in another currency. “Normally lives’ and
“haslived at sometime” are not defined in section 160(5) of ICTA. They therefore take
their normal meaning. SE 26105 in the Inland Revenue Schedule E Manual provides
guidance on this.

Subsection (3) provides that the power given under subsection (2) does not affect the
general power under section 178 of FA 1989 to make different provisions.

Section 182: Normal method of calculation: averaging

707.

This section setsout the normal method for cal culating the amount of interest that would
be payable at the “ official rate for atax year” by the averaging method. It derives from
paragraph 4(1) of Schedule 7 to ICTA.
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Thismethod of cal culation doesnot explicitly apply in deciding whether aloaniswithin
sections 160(1) or 161(2) of ICTA, athough it isapplied for those purposesin practice.
Stating that the methods of calculation areused for all purposes of this Chapter legidlates
that practice. Thisisaminor change to the law. See Change 31 in Annex 1.

A method statement sets out how to do the calculation, which applies the average
official rate for the period to the average amount outstanding to arrive at the notional
interest for that period.

Section 183: Alternative method of calculation

710.

711.

712.

713.

714.

This section allows the use of a more precise method of calculating the interest at the
official rate on aloan than the method givenin section 182. It derivesfrom paragraphs5
and 5A of Schedule 7 to ICTA.

Subsection (1) allows either the Inland Revenue or the employee to choose this method
of calculation. This is for the purposes of the Chapter and is not confined to the
calculation of the cash equivalent. See Change 31 in Annex 1. For the reference to the
Inland Revenue see Change 158 in Annex 1.

Subsection (2) sets out the time limit for making the election. Thisis different from the
way thelimit is expressed in paragraph 5(2) of Schedule 7 to ICTA which provides that
the election must be made “before” the end of the period of 12 months beginning with
31 January following the end of the tax year. This subsection alowsit to be made “on
or before” that date. Thisisaminor change to the law. See Change 32 in Annex 1.

Subsection (3) shows the calculation as a method statement. This arrives at the precise
amount of interest on a day-to-day basis using the exact amount of the loan outstanding
for each day. In paragraph 5(3)(c) of Schedule 7 to ICTA the total is divided by
365 days. Asin aleap year the daily total would be based on 366 days, this subsection
divides the total by the number of days in the tax year. Thisis a minor change to the
law. See Change 28 in Annex 1.

Subsection (4) requires that the aternative method should apply in certain
circumstances where the cash equivalent of the benefit on the same loan is treated as
the earnings of two or more employees.

Section 184: Interest treated as paid

715.

716.
717.

718.

7109.

720.

This section treats the cash equivalent of an employment-related loan as if it were
interest paid so that tax relief can be given where the loan is for a qualifying purpose.
It derives from parts of section 160(1) and section 160(1A) of ICTA.

Subsection (1) sets out the circumstances in which the section applies.

Subsection (2) treats the employee as having paid interest equal to the cash equivalent
of the benefit.

Subsection (3) prevents aclaim that the interest should be treated as paid and so qualify
as a deduction from the amounts treated as earnings by another chapter of the benefits
code.

Subsection (4) provides the mechanism for allocating to atax year the cash equivalent
to be treated as interest.

Subsection (5) makes it clear that, although the cash equivalent is treated as if it were
interest paid by the employee, it is not treated as interest received by the lender.
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Section 185: Apportionment of cash equivalent in case of joint loan etc.

721.

This section allows the apportionment of the cash equivalent of aloan between two or
more employees who are chargeable under this Chapter in respect of the same loan. It
derives from paragraph 5A(1) of Schedule 7 to ICTA.

Section 186: Replacement loans

722.

723.

724.

725.

726.

This section prevents manipulation of the averaging method in section 182 of this Act
where a loan which is later replaced is repaid part way through the month. So that
complete months are included in the cal culation the section treats the replacement |oan
astheorigina loan. It derives from paragraph 4(2) to (4) of Schedule 7 to ICTA.

Subsection (1) sets out the circumstances in which the provisions apply and deals with
both the replacement by a further employment-related loan and the insertion of aloan
which is not employment-related between two that are.

Subsection (2) treats all loans falling within subsection (1) as if they were one
continuous loan.

Subsection (3) follows the practice of applying the treatment of one continuous loan
not just to the calculation of the official rate of interest which would be paid for the
year but also to any interest paid on the loans for the purpose of calculating the cash
equivalent. Thisisaminor change to the law. See Change 33 in Annex 1.

Subsection (4) defines “further employment-related loan”.

Section 187: Aggregation of loans by close company to director

727.

728.
729.

730.
731.
732.

This section provides for the aggregation of certain loans on an election where the
borrower is a director of a close company which is the lender. It derives from
section 160(1B) and (1BA) of ICTA.

Subsection (1) sets out the circumstances when the section applies.

Subsection (2) allows the lender to elect for aggregation for a tax year to apply to the
borrower.

Subsection (3) explains the effect of the election.
Subsection (4) places arestriction on which loans may be aggregated.

Subsection (5) says by whom and how and within what time limit the election may be
made. See Change 158 in Annex 1 regarding the reference to “the Inland Revenue”.

Section 188: Loan released or written off: amount treated as earnings

733.

734.

735.

This section treats employment-related loans which are released or written off as
earnings. It derives from section 160 of ICTA.

Subsection (1) applies in the case of a continuing employment and treats the amounts
written off as earningsfor the year in which theloan isreleased or written off. It derives
from section 160(2) but that section does not specify thetax year. See Note 7 in Annex 2.

Subsection (2) applies subsection (1) where an employment-related loan is released or
written off after the employment has ceased or at a time when the employee is lower-
paid in accordance with Chapter 11 of Part 3 of this Act. If the employment has ceased
there is no taxable employment and the section would not apply. Deeming that the
employment has not ceased all owsthe section to apply inthe case of arelease or writing
off for the year in which the event occurs. It is also necessary for the employment to
be one which isnot an “excluded employment” ; otherwise the section would not apply.
Where the employment has become an “ excluded employment” this subsection deems
it not to be “excluded”. This derives from section 160(3) of ICTA.
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Subsection (3) preserves chargeability where subsection (2) applies and aloan replaces
the employment-related loan. It derives from section 160(3A) of ICTA.

Section 189: Exception where double charge

737.

738.

739.

740.

This section ensures that where the release or writing off of aloan might be chargeable
to tax under other provisions there is only one charge to tax. It derives from
section 161(5) of ICTA.

Subsection (1) provides the genera rule that if another provision in the Income Tax
Acts applies this section does not.

This clarifies the position that there will be no double charge if a loan made to a
participator in a close company is written off and section 421 of ICTA applies. Itisa
minor change to the law. See Change 34 in Annex 1.

Subsections (2) and (3) provide exceptions to subsection (1). In both cases it is made
explicit which provision takes precedence when there is a possible double charge. This
change in approach is described more fully in Note 19 in Annex 2.

Section 190: Exclusion of charge after death of employee

741.

742.

743.

This section provides a general exemption from the provisions of the Chapter if the
employee dies. It derives from section 161 of ICTA.

Subsection (1) removes the charge on ataxable cheap loan for the period from the date
of death where the employee has died but the loan is not repaid. It provides that the
loan is treated as no longer outstanding as from the date of death for the purposes of
calculating the cash equivaent. This change in approach is described more fully in
Note 20 in Annex 2.

Subsection (2) removes the charge if the loan is released or written off on or after the
death of the employee.

Section 191: Claim for relief to take account of event after assessment

744.

745.
746.

747.

748.

749.

This section alows adjustments to the figures in cases where subsequent events affect
the amount chargeable. It derivesin part from section 160(4A) of ICTA.

Subsection (1) introduces the claim.

Subsection (2) allows for the fact that interest may be paid after the tax liability for the
year has been determined.

Subsection (3) allows for repayment of a loan that has been released or written off.
Allowing a claim for aloan that has been released or written off is a minor change to
the law. See Change 35 in Annex 1.

Subsection (4) provides for the situation where tax payable has been decided on the
basis that the condition in section 288(1)(b) of this Act in respect of bridging loans will
not be met and that condition isin fact met. It derives from section 191B(13) of ICTA.

Subsection (5) alows the adjustment to be made.

Chapter 8: Taxable benefits. notional loansin respect of acquisitions of shares

Overview

750.

This Chapter deals with a benefit which may arise on certain acquisitions of shares
by employees. It derives from those parts of section 162 of ICTA which deal with
acquisition of shares at undervalue. The legidation is included in the benefits code
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because the benefit is treated as anotional loan and, as such, some of the provisionsin
Chapter 7 of Part 3 apply toit.

Section 192: Application of this Chapter

751.

752.

753.

754.

755.

This section sets out the subject of thelegidlation. It derivesfrom section 162(1) and (9)
and section 168(3)(b) of ICTA and also contains new material.

Subsection (1) describes the circumstances relating to an acquisition of shares which
will bring it within the provisions of this Chapter.

Subsection (2) makes it clear that the shares can be in a company other than the
employer.

Subsection (3). It derives from section 168(3)(b) of ICTA. Itisnow explicit that aright
or opportunity to acquire shares, or an interest in shares, which is made available by
an employer, is to be regarded — with certain exceptions — as being made available by
reason of the employee’ semployment. This change in approach is described morefully
in Note 21 in Annex 2.

Subsection (4) defines the term “the acquisition” and gives shares acquired the label
“employment-related shares’.

Section 193: Notional loan where acquisition for less than market value

756.

757.

758.

759.

760.

761.

762.

763.

This section is derived from parts of section 162(1), (2) and (9) of ICTA and contains
new drafting material.

Subsection (1) outlinesthe circumstancesin which abenefit arises. It aso provides that
payments made before the acquisition will be allowable. Thisis aminor change to the
law. See Change 36 in Annex 1.

Subsection (1)(a) applies the section to employment-related shares for which no
payment is made.

Subsection (1)(b) covers the situation in which some payment is made. The subsection
prevents shares which are not fully paid at the time of issue (but which later become
fully paid) from being valued as part-paid shares.

Subsection (3) provides that the benefit is treated, under Chapter 7 of Part 3, as an
employment-related loan on which no interest is payable.

Subsection (4) lists the provisions in Chapter 7 of Part 3 which apply to the notional
loan. Thisisaminor change to the law. See Change 37 in Annex 1.

The provisions listed include section 175 of this Act, which specifies the tax year for
which the cash equivalent istreated as earnings. See Note 7 in Annex 2.

Subsection (5) lists the provisions of the Act which may exempt a person from liability
to tax under this section.

Section 194: The amount of the notional loan

764.

765.

766.

This section shows how the initial amount of the loan is calculated, and how the
amount is reduced or subsequently varied in certain circumstances. It is derived from
section 162(2), (3), (9) and (11) and section 185(8) of ICTA and includes new drafting
material. See Note 22 in Annex 2.

The amount of the notional loan is used in the calculation of the cash equivalent of the
benefit in accordance with section 182 or section 183 of this Act.

Subsection (1) sets out how to arrive at the initial amount of the loan. The value taken
isthat of fully paid up shares. The valueis reduced by any “deductible amounts’.
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Subsection (2) sets out what are the deductible amounts. Paragraph (a) alows the
payment made for the acquisition as a “ deductible amount”. A payment may be made
before the shares are acquired and it has always been the practice to allow any advance
payment of this sort as well as any payment made at the actual time of the acquisition.
The words “or before” have been added to make this clear. Thisis a minor change to
the law. See Change 36 in Annex 1.

Paragraphs (b), (c)(i) and (c)(ii) of subsection (2) derive from the words “so much
of the undervalue on acquisition as is not chargeable to tax as an emolument of the
employee” in section 162(3) of ICTA. This changein approach is explained in Note 22
in Annex 2.

Paragraph (c)(iii) of subsection (2) providesthat an amount that counts as employment
income under sections 476 or 477 of this Act is a deductible amount. Thisis a minor
change to the law. See Change 38 in Annex 1.

Subsection (3) provides for the amount of the notional loan to be reduced where
payments are made for the shares after the time they are acquired. The reduced amount
is used in the calculation of the benefit in sections 182 or 183 of this Act, which entail
ascertaining the maximum amount of the loan outstanding on a particular day.

Section 195: Discharge of notional loan: amount treated as earnings

771

772.

773.

774.

This section covers the circumstances in which anotional 1oan is treated as discharged
and the consequences of that treatment. It is derived from section 162(3), (4) and (5)
of ICTA and contains new drafting material.

Subsection (1) setsout circumstancesin which the notional loan istreated as discharged.
The words “is released, transferred or adjusted” in section 162(4)(b) of ICTA have
been left out on the grounds that they are unnecessary. There is no other way that the
obligation could cease to bind the employee. The words “by surrender or otherwise”
in section 162(4)(c) of ICTA have not been used in paragraph (c) because they are
unnecessary.

Subsection (2) provides that the amount of a notional loan discharged in the
circumstances described in subsection (1)(b) and (c) istreated as earnings.

Subsection (3) ensures that the amount in subsection (2) can be chargeable in a tax
year after the year in which the employment has ended or has become an excluded
employment as defined in section 63(4) of this Act. This derives from section 160(3)
of ICTA, which is applied to the termination of a notional loan by section 162(5)
of ICTA. If the employment has ceased there is no taxable employment and the section
would not apply. Deeming the employment not to have ceased allows the section to
apply in the case of the discharge of a notional loan for the year in which the event
as aresult of which it is discharged occurs. It is aso necessary for the employment to
be one which is not an “excluded employment” otherwise the section would not apply.
Where the employment has become an “excluded employment” this subsection deems
it not to be “excluded”.

Section 196: Effects on other incometax charges

775.

776.

Thissection derivesfrom section 162(11) of ICTA which operatesto give priority to any
section by virtue of which an acquisition of sharesresultsin an amount being chargeable
to tax as emoluments.

Paragraph (b) of this section refers to sections 476 and 477 of this Act, which are
derived from section 135 of ICTA. Thisisaminor change to the law. See Change 38
in Annex 1.
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Section 197: Minor definitions

777. This section defines terms which are used in the sections and clarifies what counts as
payment for shares.

778.  The section is derived from section 162(1), (9) and (10) of ICTA and contains new
drafting material.

779.  Subsection (2) makes the meaning of “acquisition” very wide to discourage schemes
intended to avoid chargeability under this Chapter. The meaning of “market value” isas
in Part 8 of TCGA 1992.The wording of the definition has been changed to bring it into
linewith definitions of market value used elsewherein thisAct. SeeNote 23 in Annex 2.

780.  Subsection (3) ensures that payment for shares made in kind or by any other meansis
included and that legal liability to make it is not needed for it to count as a payment.

Chapter 9: Taxable benefits. disposals of sharesfor more than market value

Overview

781.  ThisChapter dealswith the benefits which may arise from certain disposals of shares. It
derives from those parts of section 162 of ICTA which deal with the disposal of shares
a aprice greater than their market value.

Section 198: Sharesto which this Chapter applies

782. This section sets out the subject of the legidation. It derives from parts of
sections 162(1), (6) and (9) and 168(3) of ICTA.

783.  Subsection (1) describes the circumstances which bring shares within the provisions of
this Chapter.

784.  Subsection (2) labels the shares “ employment-rel ated shares’.

785.  Subsection (3) makesit clear that the employment-related shares can be in a company
other than the employer. It derives from section 162(1)(a).

786.  Subsection (4) appliesto determine, in asimilar way tothe“provision” of other benefits,
whether the right or opportunity to acquire shares made available by the employer is
“by reason of the employment”. This change in approach is explained more fully in
Note 21 in Annex 2. It derives from section 168(3)(b).

Section 199: Disposal for more than market value: amount treated as earnings

787.  This section sets out the circumstances in which a benefit arises and how it is to be
chargeable to tax. It derives from parts of section 162(6), (7), (8), and (9) of ICTA.

788.  Subsection (1) applies the provisions of the section in the case of a disposal of the
employment-related shares. The words in section 162(6)(a) of ICTA “by surrender or
otherwise” have not been used as they are unnecessary.

789.  Subsection (2) derives from section 162(8) of ICTA. It prevents chargeability when
the disposal takes place after the death of the employee. In rewriting this the words
“whether by his personal representatives or otherwise” have been left out. These words
do not add anything and are unnecessary.

790.  Subsection (3) provides a formula to arrive at the amount to be treated as earnings. If
any part of that amount is earnings by virtue of section 62 of this Act any possible
double chargeis prevented by section 64(1) and (2) of this Act.

791.  Subsection (4) derives partly from section 162(7) of ICTA. The references to the
employment becoming excluded employment are new. Note 24 in Annex 2 explains
why they are necessary.
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Subsection (5) explains how to arrive at the market value of an interest in shares.

Section 200: Minor definitions

793.

794.

This section defines various terms used in this Chapter. It derives from section 162(1),
(9) and (10) of ICTA.

The meaning of “market value” is defined. The wording of the definition has been
changed to bring it into line with definitions of market value used elsewherein thisAct.
See Note 23 in Annex 2.

Chapter 10: Taxable benefits: residual liability to charge

Overview

795.

796.

797.

798.

799.
800.

This Chapter derives from the provisions of sections 154 and 156 of ICTA, but has a
very different structure. The structure of the benefits code is outlined in the overview
of Chapter 2 Part 3 of thisAct.

Sections 201 and 202 together identify the benefits which are within this Chapter.

Section 203 provides that the cash equivalent of the benefit is treated as earnings and
gives details of how to calculate its amount.

Sections 204, 205 and 206 indicate how to calculate the cash equivaent for each
different way of providing an employment-related benefit.

Sections 207, 208, 209 and 210 are the supplementary provisions.

Sections 212, 213, 214 and 215 provide that certain scholarships are benefits within
this Chapter.

Section 201: Employment-related benefits

801.
802.

803.
804.

This section derives from parts of sections 154 and 168(3) of ICTA.

Subsections (1) and (2) derive from section 154(1) of ICTA and introduce the labels
“employment-related benefit” and “excluded benefit”.

Subsection (3) derives from section 168(3) of ICTA.

Subsections (4) and (5) make it explicit that if the employment is held at some time
in the tax year it is immaterial whether or not the employment is held at the time
the benefit is provided. Subsection (4) further clarifies this proposition by stating that
references to an employee may therefore include a former or a prospective employee.
These provisions derive from and clarify the meaning of the words “where in any year
apersonisemployed” in section 154(1) of ICTA. Thischangein approach is explained
more fully in Note 14 in Annex 2.

Section 202:; Excluded benefits

805.

This section derives from section 154(1)(b) and part of section 154(2) of ICTA. It
clarifies what is meant by “the cost of the benefit is not (apart from this section)
chargeable to tax as hisincome.” Benefits which are within, or specifically excepted
from, other chapters of the benefits code are not within this Chapter. This section
does not exclude benefits which are earnings within section 62 of this Act. That is
not necessary because section 64 of this Act applies to prevent any element of double
charge. See Change 15in Annex 1. The identification of excluded benefitsis explained
morefully in Note 25 in Annex 2. The benefit of certain transport vouchersin section 86
of this Act is not excluded from this Chapter because Chapter 4 of Part 3 provides an
exemption only for the lower paid.
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Section 203: Cash equivalent of benefit treated as earnings

806.

807.

808.

809.

Thissection establishesthat the cash equivalent isto betreated asearnings, and provides
guidance on how to work out the cash equivalent.

Subsection (1) derives from the closing words of section 154(1) of ICTA. It provides
that the cash equivalent is the amount treated as earnings. The words “for the tax year
in which it is provided” are not in section 154. This clarification of the timing ruleis
explained more fully in Note 7 in Annex 2.

Subsection (2) derives from section 156(1) of ICTA. It provides the basic rule that the
cash equivalent is the cost of provision less amounts made good.

Subsection (3) derives from section 156(2) to (7) of ICTA and indicates which sections
provide the rules for finding the cost of the benefit.

Section 204: Cost of the benefit: basic rule

810.

811.

This section derives from section 156(2) of ICTA. The benefits within this Chapter can
be provided in different ways. The “cost of the benefit” is the basic amount and this
section sets out what that is.

The words “ (including a proper proportion of any expense relating partly to provision
of the benefit and partly to other matters)” provide for apportionment of the cost of the
benefit in appropriate circumstances. A case beforethe Special Commissionersreported
recently has made that possibility clear.

Section 205: Cost of the benefit: asset made available without transfer

812.

813.

814.

This section, which derives from section 156(5) to (7) and (9)(b) of ICTA, explains
how to quantify the cost of the benefit when the ownership of the asset isnot transferred
to the employee.

Subsection (1) derivesfrom the opening words of section 156(5) of ICTA. It establishes
the circumstances in which the following provisions of this section will apply.

Subsections (2) to (5) derive from section 156(5)(a) and (b) to (7) of ICTA and provide
the rules for determining the cost of the benefit.

Section 206: Cost of the benefit: transfer of used or depreciated asset

815.

816.

817.

818.

This section derives from section 156(3), (4) and (9)(b) of ICTA. Under the normal
rules for determining the cash equivalent for the purposes of this Chapter, the cost of
the asset would be used. This section provides that market value at the time of transfer
may be used instead of cost.

Subsections (1) and (2) provide for the aternative of market value to be used. They
derive from section 156(3) and the opening words of section 156(4).

Subsections (3) to (5) derive from section 156(4) and (9)(b). As the relief provided
by subsections (1) and (2) of this section could be abused by providing an asset for
use and subsequently transferring it when the market value was very small, therelief is
limited. This provision applies only to assets within section 205. In the case of an asset
provided before this Act comesinto force the transitional provision in paragraph 32 of
Schedule 7 to this Act will apply.

Subsection (5) is derived from section 156(4)(a) and (b).

Section 207: Meaning of “annual rental value”

819.

This section defines “annual rental value” for the purposes of this Chapter. It does
not replace the use of gross rateable value, which will continue. It derives from
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section 156(6) and section 837 of ICTA whichin turn draws on section 23 of the General
Rate Act 1967 (although that Act was repealed in 1988).

This section does not affect the I nland Revenue practice of using the grossrateablevalue
asaproxy for “annual value”. That practice will continue. The main use of this section
isto provide guidance on how to arrive at the annual value of properties for which rent
is not paid and in practice is only needed in cases where no gross rateable value can
be found. It provides the definition of annual rental value for land. Schedule 1 to the
Interpretation Act 1978 defines “land” as including “buildings and other structures”.
Chapter 5 of Part 3 of this Act appliesto living accommodation, so this Chapter applies
only to accommodation which is not living accommodation.

Subsection (1) defines “annual rental value”. Section 837(1) refersto “rates and taxes”
onthe premises. Thissectionincludesafuller and more updated description of domestic
property charges: “taxes, rates or charges’. See Change 24 in Annex 1.

The following subsections set out the adjustments to make in order to arrive at the
rent to be used for land. They derive from section 23 of the General Rate Act 1967
which was repealed in 1988. As a consequence of that repeal the reference to that Act
in section 837(2) has not been included here. Instead the general thrust of the ruleshave
been rewritten in this section. See Change 23 in Annex 1.

Subsection (2) applies in relation to subsection (1). It ensures that the annual value
does not include the cost of anything provided which is not provided in the case of
unfurnished property. Thisisimportant in cases where the only available comparisons
are rent of fully furnished and serviced properties. If, in considering what the rent of
the property would be, the nearest comparison is rent for a property for which services
are provided at an inclusive rent, in order to reduce the rent to that for an unfurnished,
non-serviced property the cost of the services provided are deducted. This means that
if thereisaprofit element in the provision of the servicesit istreated asrent in arriving
at the annual value.

Subsections (3) and (4) extend the process of comparison and adjustment. They follow
the thrust of section 23(3) and (4) of General Rate Act 1967, which ensured that when
a property was valued by looking at comparative rents of similar properties the value
was not distorted by the existence (in the comparative case) of separate payments for
services in addition to what one might call the basic rent. In particular it added the
separate payments to the rental payments and allowed for certain deductions to be
made. It did not allow any deduction in computing the value based on a comparative
rent for amounts paid in respect of repairs, insurance or maintenance of other property
belonging to or occupied by the landlord. In the case of payments for other types of
services only the cost element of them was deducted. These subsections follow that
method of comparison and adjustment.

Subsection (5) has the effect that the services whose cost of provision may be deducted
are those which are not normally met by a landlord in the provision of unfurnished
property. Again, thewording is not derived directly from section 23 of the General Rate
Act 1967 but follows the general thrust of provisions of that section.

Section 208: Meaning of “ market value”

826.

This section derives from section 168(7) of ICTA and defines market value.

Section 209: Meaning of “ persons providing benefit”

827.

This section derives from section 154(3) of ICTA and identifies the person providing
the benefit.
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Section 210: Power to exempt minor benefits

828.  Thissection derivesfrom section 155ZB of ICTA, which allows regulationsto be used
to introduce minor exemptionsfrom section 154 of ICTA wherethe benefitsin question
are generally available to all employees on similar terms. Before FA 2000 introduced
this provision all exemptions from a charge under section 154 had to be introduced
through a Finance Act.

Special rulesfor scholarships
Overview

829. Thisgroup of sections derives from section 165 of ICTA.

Section 211: Special rulesfor scholarships. introduction

830. Thisis mainly an introductory section which explains the layout and provides the
meaning of scholarship.

Section 212: Scholarships provided under arrangements entered into by employer
or connected person

831.  Thissection extends the circumstances in which a scholarship is a benefit provided by
reason of the employment.

832.  Subsection (1) derives from section 165(2) of ICTA. A scholarship is an employment-
related benefit by virtue of section 201 of this Act if it is provided by reason of the
employment. That would not be the case if the provision of the scholarship did not
fal within the normal meaning of “by reason of the employment” because of the
way in which it was provided. This section extends the meaning of “by reason of the
employment”.

833.  Subsection (2) derives from the closing words of section 165(2) of ICTA. It prevents
claims being made that the scholarship is not within subsection (2)(b) because no cost
to the employer or connected person is involved.

834.  Subsection (3) is aminor change to the law. It is possible that the extended meaning
of “by reason of the employment” could result in arrangements made by individuals to
provide for the education of members of their family or household being employment-
related benefits because of the terms of subsection (1) of this section. An example
would be an educational trust set up by a grandparent and the parent of someone who
benefited from the trust was an employeein the grandparent’ s business. See Change 39
in Annex 1.

835. Subsection (4) prevents subsection (1) from disapplying the opening words of
section 201(3) of thisAct.

Section 213: Exception for certain scholarships under trusts or schemes

836. This section, which derives from section 165(3) of ICTA, provides an exception for
certain full-time scholarships. This may apply where the scholar is a member of the
employee's family or household but where the scholarship has been awarded on merit
and is one which satisfies the conditions of section 331 of ICTA.

837.  Subsection (1) derives from the opening words of section 165(3) of ICTA.

838.  Subsection (2) derives from section 165(3)(c). It states one of the conditions which
must be met for the exception to apply. That condition is that if the opening words of
section 201(3) of this Act were disregarded, or the extension to the usual definition of
“by reason of the employment” in section 212 were disregarded, the scholarship would
not be an employment-related benefit.
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Subsection (3) derives from section 165(3)(b) and provides the terms to satisfy the
condition.

Subsection (4) derives from section 165(3)(a). The exception can apply only to
scholarships provided from atrust fund or scheme.

Subsection (5) derives from the closing words of section 165(3). It ensures that for
the exception to apply only a limited amount of the total amount paid out is on
scholarships for members of the household or family of employees. The scholarships
included are those provided by reason of any employee’ semployment. For this purpose
subsection (6) explains the meaning of employment.

Subsection (6) derives from section 165(6)(b). “Employment” for the purposes of
condition D has a special meaning. It includes all employments even if the employeeis
not resident and not ordinarily resident in the United Kingdom and performs the duties
of the employment outside the United Kingdom. It al so includes scholarshipswhich are
payable by reason of “excluded” employments.

Subsection (7) provides definitions of terms used in the section.

Section 214: Scholarships. cost of the benefit

844.

This section derives from SE 30003 in the Inland Revenue Schedule E Manual. It
provides a special rule for determining the cost of the benefit of an employment-related
scholarship which is provided from atrust fund. Incorporating this practice is a minor
change to the law. See Change 40 in Annex 1. The application of the normal rule for
the cost of the benefit in section 204 of this Act could result in the whole of the amount
of capital paid into such a trust fund being taken into account. This section prevents
that and provides that the cost of the benefit is to be the total of payments made to the
scholar.

Section 215: Limitation of exemption for scholarship incomein section 331 of

ICTA
845.

This section derives from section 165(1) of ICTA. Section 331 of ICTA gives
exemption from income tax for scholarship income where the holder of the scholarship
isin full-time education. The cases of Wicks v Firth and Johnson v Firth (1982) 56
TC 318 in the House of Lords decided that scholarship income was exempt from all
income tax charges if it fulfilled the conditions in section 331. This section prevents
section 331 from applying to a scholarship which is an employment-related benefit
within section 212 if the scholar is not an employee.

Chapter 11: Taxable benefits: exclusion of lower-paid employments from parts of
benefits code

I ntroduction

846.

847.

Most of the provisions that form part of the benefits code derive from Chapter 2 of
Part 5 of ICTA. Those provisions do not apply to all Schedule E taxpayers. Until
changes introduced by the FA 1989, Chapter 2 was entitled “ Supplementary charging
provisions applicable to directors and higher-paid employees and office holders’. This
title reflected the origins of the legislation but the threshold for the application of these
provisions certainly had not kept pace with inflation. By 1989 it had become difficult to
contend that all the employees within the scope of Chapter 2 were necessarily “ higher-
paid”. Thus, in 1989, thetitle of the Chapter was changed to “ Employees earning £8,500
or more and directors’.

However, the basic concept of the Chapter remained unchanged. It began from the
position that no-one was within the scope of the Chapter and then brought in those
employees who met its criteria. But it is now the case that by far the majority of
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employees do earn over £8,500. The benefits code therefore reverses the basic concept
so that the benefits provisions apply to al employees, unless they fall within the class
of excluded employees.

The purpose of this Chapter isto identify those employeeswho are not within the scope
of certain of the benefits provisions.

This change of approach is described in full in Note 26 in Annex 2.

Section 216: Provisions not applicable to lower-paid employments

850.

851.
852.

853.

854.

855.

856.

Subsection (1) is the legidative statement of the new approach that is being made in
the benefits code, reproducing the effect of section 167(1) of ICTA, athough by a
different route. The code appliesto all employees (including office-holders) except that
the provisions specified in subsection (4) do not apply to any employee in lower-paid
employment who also meets one of conditions A or B.

Subsection (2) sets out condition A — that the employee is not adirector.

Subsection (3) sets out condition B which applies to employees who are directors, and
issatisfied if

e they have no material interest in the company; and

» either the employment is as a full-time working director; or

» the company is non-profit making or is established for charitable purposes only.

These special rules for certain directorsin condition B derive from section 167(1) and
(5) of ICTA.

Subsection (4) lists the Chapters that do not apply to the lower-paid. These are the
charging provisions that derive from Chapter 2 of Part 5 of ICTA.

Subsection (5) limitsthe meaning of “employee” in the Chapterslisted in subsection (4)
to exclude any employees satisfying the tests in subsection (1). It is new.

Subsection (6) provides signposts to provisions el sewhere that affect the operation of
subsection (1).

Section 217: Meaning of “lower-paid employment”

857.

858.

859.

860.

This section defines the concept of “lower-paid employment” that was introduced in
the previous section. It introduces the concept of an earnings rate for the employment
for the year of less than £8,500.

The concept of the “earnings rate” enables Inland Revenue practice as set out in the
Schedule E Manual at SE 20101 to SE 20111 to be more easily incorporated in the
calculation set out in section 218. By focusing on the “earnings rate” for a particular
year itisclear that it isentitlement for theyear that isrel evant rather than actual receipts.
There is no necessary correlation between the amounts included in the calculation of
the £8,500 and the amount actually charged to tax in that year. The latter computation
ison areceipts basis.

Thiswording makesit clear that there can be only one earningsrate for any employment
for any oneyear. A singletax year cannot be apportioned into separate periods counting
as lower-paid and not lower-paid for the same employment.

This section derives from section 167(1)(b), as expanded upon by Inland Revenue
practice set out in the Schedule E Manual at SE 20110 in particular.
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Section 218: Calculation of earnings rate for a tax year

861.

862.

863.

864.

865.

866.

867.

868.

Subsection (1) of this section contains a method statement that sets out what is taken
into account when calculating the annual rate. It derives from section 167(2) of ICTA.
Further guidance on the interpretation of the method of calculation is available in the
Schedule E Manual at SE 20101 to SE 20111.

Paragraph (b) in Step 1 of the statement makes clear that one must assume, for the
purposes of the calculation, that the employment is not lower-paid so that the cash
equivalents of any of the benefits specified in section 216(4) are included in the
calculation. The cash equivalent of any benefits that are chargeable on the lower-paid
are also included in the calculation.

Sep 2 addsin any extraamount required under the special rulesrelating to the provision
of acar, set out in full in section 219.

Sep 3 subtracts any authorised deductions. It derives from section 167(2)(b), but it
seems more sensible to list what deductions may be allowed, rather than just listing
prohibited deductions as in section 167(2)(b). In the Schedule E Manual SE 20104
makes clear what deductions can be made in calculating the earnings rate for the year.
This change in approach is described in detail in Note 26 in Annex 2.

Subsection (2) makes sure that section 216(1) is disregarded for the purposes of Step 1
of the method statement.

Subsection (3) draws attention to special rules that apply if the benefitsin question are
the provision of living accommodation.

Subsection (4) lists the “authorised deductions” that may be subtracted at Step 3 of the
method statement. The list reflects SE 20104 of the Schedule E Manual.

There follows aflow diagram that demonstrates the decisions that must be made in the
process of determining whether an employment is lower-paid.
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Section 219: Extra amounts to be added in connection with a car

869.  Thissection sets out the specia rules applicable to Sep 2 in section 218 and dealswith
the treatment of car benefit. It derives from section 167(2)(a), (2B), (2C) and (2D) of
ICTA.
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Subsection (1) sets out that the extra amounts are to be added in connection with a car
where acar is made available by reason of the employment in the tax year in question.

Subsections (2) to (4) describe the first type of extra amount to be added. This is the
higher of:

e the cash equivalents of the car benefit and of any fuel benefit (calculated in
accordance with Chapter 6); and

» wherean aternative to the benefit of the car is offered, the amount which might be
chargeable to tax under Chapter 1.

Subsections (5) and (6) set out the second kind of extra amount to be added. These
are amounts which would come into charge under Chapters 3 and 4 if it were not for
the effect of the exemptions in sections 239 or 269. This derives from the effect of
disapplying section 157(3) in section 167(2)(a) and from 167(2D).

Subsection (7) makes sure that section 216(1) is disregarded for the purposes of
computing any extra amounts to be added in connection with a car.

Section 220: Related employments

874.

875.

876.

877.
878.

Subsection (1) explains that this section applies if a person has two or more related
employments.

Subsection (2) sets out that none of the related employments are lower-paid if when
the earnings rates of all related employments are added together they total £8,500 or
more, or if any of the related employments would not itself satisfy the conditions in
section 216(1).

Subsection (3) sets out how to determine whether employments are “related”. Broadly,
where an employee has employments with separate entities that are under common
control, the employments are treated as being with the same employer. The result
reached by applying this subsection to the facts of a particular case can then be fed into
subsection (2).

This section derives from section 167(3) and (4).

Subsection (3)(b)(ii) reproduces the effect of section 167(4) of ICTA in a neater way.
Section 167(4) appliesto treat employees of a partnership or body (“A”) over which an
individual or another partnership or body (“B”) has control asif the employment were
with B. If B controls another body (“C”), and one applies section 167(4) to employees
of C, they are also treated asif their employment is with B. Thus employees of both A
and C (bodies under common control of B) aretreated asif their employment iswith B.
Section 220(3)(b)(ii) reproduces this effect without having to look first at employees
of A and then at employees of C separately.

Chapter 12: Payments treated as earnings

Overview

879.

This Chapter deals with certain distinct types of payments that are treated as earnings.
Thus the chargeable amounts to which these sections give rise constitute “general
earnings’ within section 7 of thisAct.

Section 221: Payments where employee absent because of sickness or disability

880.

Sick pay paid to an employee by an employer under the contract of employment will
usually be chargeable as earnings under Chapter 1 of Part 3. This section derives from
section 149 of ICTA and provides for payments in the nature of sick pay financed by
employers through insurance policies and trust funds to be taxed in the same way. If
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the particular payment already falls within the scope of Chapter 1 of Part 3, thissection
does not apply.

881. It hasto beinferred from section 149(1) of ICTA that a sickness payment is deemed to
be earnings for the period of absence. Subsection (3) makes the position explicit.

882.  Subsection (4) derives from section 149(2) of ICTA and ensures that where both the
employer and the employees contribute towards the cost of providing sick pay, the
benefits paid to employees are taxed only to the extent that the employer financesthem.

883.  Subsection (6) derives from section 149(1) and (3) of ICTA and ensures that payments
to the sick employee’ sfamily or third parties on behalf of the employee (or hisfamily)
are aso taxable. The source provision uses the term “family or household”. In this
section the reference to “household” has been dropped because the term has a different
meaning in the benefits code. The range of persons covered is instead included in the
definition of aperson’ sfamily in section 721(4) of thisAct. Thisisachange of approach
explained more fully in Note 27 in Annex 2.

Section 222: Payments by employer on account of tax where deduction not possible

884. This section derives from section 144A of ICTA, which was part of a series of
provisions intended to counter difficulties in the application of PAYE where an
employeewas“paid” in areadily convertible asset eg agold bar. Many of the provisions
made changes to the PAYE vires. Broadly the effect of the changes was to treat the
employer asmaking apayment equal to the amount of income represented by thereadily
convertible asset. These deemed payments are known as “notional payments” and the
PAY E rules apply to them as they do to straightforward cash payments.

885. This particular section deals with one of the consequences of imposing PAYE on
“notional payments”. It would not always be possible to “deduct” tax from such
“notional payments” and PAY E tax may well be accounted for separately. In order to
prevent the employee obtaining atax advantage it is necessary to adjust the employee's
tax liability. If the employee does not reimburse the employer in respect of that liability
within 30 days the section imposes an additional liability on the employee receiving
the “notional payment”. The basic conditions for the section to apply are set out in
subsection (1), which derives from section 144A(1) of ICTA. The PAYE provisions
in Part 11 of this Act, as referred to in subsection (1)(a), omit those that are not about
notional payments or contain only definitions.

886. Subsection (2) specifies that the amount of income tax due in respect of the
notional payment is treated as earnings from the employment. It therefore reflects the
amendment to section 144A (1) of ICTA made by paragraph 4 of Schedule 6 to FA 2002.

887.  Subsection (3) derives from section 144A(2) of ICTA. The list of provisions referred
to here matches those mentioned in subsection (1)(a) and (1)(b).

Section 223: Payments on account of director’stax other than by the director

888.  Thissection derives from section 164 of ICTA and denies a tax advantage to directors
where their company pays their fees without deduction of PAY E and the company (or
another person) then separately pays the PAY E due. If this were done, the cost to the
company would be less than paying the equivalent gross fee subject to deduction of
PAY E. The amount assessable on the director would be the amount actually received.

889. The section counters this device by treating the amount paid to the Board of Inland
Revenue as earnings of the employment chargeable to income tax. It applies only to
paymentsthat fall within section 203 of ICTA. It does not apply to “ notional payments”
in respect of readily convertible assets that fall within section 222 above. It is the
different nature of the respective payments that provides the main borderline between
this section and section 222. Thereferenceto “the Board” has been retained here (rather
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than changing to “the Inland Revenue’) so as to be consistent with the provisions
dealing with the payment of tax.

The section applies only to directors. However the same device in the case of non-
directors could fall within the scope of Chapter 10 of Part 3 of this Act (taxable benefits:
residual liability to charge).

Subsection (1) derives from section 164(1) of ICTA and sets out the basic conditions
for the section to apply. The source legidation says that the section applies where
“the whole of that amount is not so deducted” (*amount” there means the tax due).
This section makes it clear that the provision is not restricted to cases where nothing
is deducted, but also applies where not al of the amount is deducted. The fact that
section 164 of ICTA applies to partia deductions is clear from the reference in
section 164(1) to the amount “so deducted”.

Subsections (2) and (3) clarify how the words in section 164(1) of ICTA “wherein
any year” are interpreted. This change in approach is explained more fully in Note 14
in Annex 2.

Subsection (4), which also derives from section 164(1) of ICTA, makes the amount of
tax accounted for to the Board of Inland Revenue count as earnings of the director. The
year of charge is made explicit. See Note 7 in Annex 2. The amount charged is subject
to possible reduction under subsection (6).

Subsection (5) derivesfrom thefirst propaosition in section 164(3) of ICTA and provides
atiming rule where the tax is accounted for in ayear after the employment has ceased.

Subsection (6) brings together the provisions regarding the amounts to be deducted
in arriving at the net taxable amount. Two of the rules derive from the last part of
section 164(1) of ICTA and the other rule from the second proposition in section 164(3)
of ICTA.

Subsection (7) derives from section 164(2) of ICTA.

Subsection (8) derivesfrom section 168 of ICTA. It isnecessary to bring the definitions
into this section because this provision is not in the benefits code.

Section 224: Payments to non-approved personal pension arrangements

898.

899.

900.

901.

902.

This section provides that an employer’s payments under non-approved personal
pension arrangements made by the employee are treated as earnings. It derives from
section 648 of ICTA.

It contrasts with section 308 of this Act, which exempts from income tax as earnings
an employer’s contributions under approved personal pension arrangements made by
the employee.

Subsection (1) sets out that the payments are treated as earnings from the employment.
In view of the content of Chapter 2 of Part 2, it is unnecessary to add (asin section 648
of ICTA) that the paymentsare so treated “for all the purposes of the Income Tax Acts’.
The year of charge is made explicit. See Note 7 in Annex 2.

Subsection (2) provides that the employer’ s payments are not treated as earnings under
this section to the extent they are otherwise chargeable to income tax. For example, if
contributionsare so madethat only acharge by virtue of section 62 of thisAct (earnings)
otherwise applies, section 224 will apply to the extent, if any, that section 62 does not

apply.

Conversdly, if a charge would only arise otherwise by virtue of section 203 of this
Act (cash equivaent of benefit treated as earnings), but the payments are wholly or
partly exempted from that charge by section 307 of this Act (death or retirement benefit
provision), a charge under this section will apply on the amount so exempt.

72


http://www.legislation.gov.uk/id/ukpga/2003/1/223/1
http://www.legislation.gov.uk/id/ukpga/2003/1/223/2
http://www.legislation.gov.uk/id/ukpga/2003/1/223/3
http://www.legislation.gov.uk/id/ukpga/2003/1/223/4
http://www.legislation.gov.uk/id/ukpga/2003/1/223/5
http://www.legislation.gov.uk/id/ukpga/2003/1/223/6
http://www.legislation.gov.uk/id/ukpga/2003/1/223/7
http://www.legislation.gov.uk/id/ukpga/2003/1/223/8
http://www.legislation.gov.uk/id/ukpga/2003/1/224/1
http://www.legislation.gov.uk/id/ukpga/2003/1/224/2

903.

904.

These notes refer to the Income Tax (Earnings and Pensions)
Act 2003 (c.1) which received Royal Assent on 6th March 2003

Subsection (3) provides relevant definitions by cross-reference to section 630(1)
of ICTA.

The Board of Inland Revenue may approve a persona pension scheme. The provisions
for approval of a pension scheme are set out in section 631 of ICTA.

Section 225: Payments for restrictive undertakings

905.

906.

907.

908.

This section deals with the situation where a monetary payment is made in return for
the giving of a restrictive undertaking. It derives from section 313(1), (2), (3) and (6)
(a) of ICTA.

The sum described as “ ... an emolument of the office or employment ... ” in
section 313(1) has become“ ... earnings from the employment ... " in subsection (3).
That reflects the general change in terminology in this Act.

The section hasatiming provision of itsown in subsection (3). If thereisno employment
at the time the payment is made the timing rulein whichever is appropriate of section 17
or 30 of this Act will operate.

Section 313(6)(a) restricts the application of section 313 to employments from
which the income was or would have been chargeable under Case | or Case Il of
Schedule E.Subsections (6) and (7) reproduce that restriction for this and the following
section.

Section 226: Valuable consideration given for restrictive undertakings

9009.

910.

This section brings together the provisions that apply when the payment for the
restrictive undertaking isin anon-monetary form. That is more logical and convenient
than their present separation. It derives from section 313(4) and (6)(b) of ICTA.

The use of two sections emphasises the way the section relating to a non-monetary
consideration operates through the preceding one.

Part 4: Employment income: exemptions

Chapter 1: Exemptions: general

Section 227: Scope of Part 4

911.

912.

913.
914.

This section introduces Part 4, setting out the effect of the exemptions within it. It is
new.

Subsections (2) and (3) explain that there are two different kinds of exemption. An
“earnings-only exemption” isan exemption that removes either any chargeto tax under
Part 2 as general earnings or aparticular chargeto tax as general earnings, for example,
by removing a charge under a particular chapter of the benefits code.

An “employment income” exemption removes any chargeto tax under Part 2.

There is considerable variety in the forms of words used to express exemptions in
ICTA. However, not all the differences in wording signify an actual difference in the
effect. Close examination of the various exemption provisionsin ICTA shows that an
exemption can only a