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POLICE REFORM ACT 2002

EXPLANATORY NOTES

INTRODUCTION

1

These explanatory notes relate to the Police Reform Act which received Royal Assent
on 24 July 2002. They have been prepared by the Home Office in order to assist the
reader of the Act. They do not form part of the Act and have not been endorsed by
Parliament.

The notes need to be read in conjunction with the Act. They are not, and are not meant
to be, a comprehensive description of the Act. So where a section or part of a section
does not seem to require any explanation or comment, noneis given.

A glossary of abbreviations and terms used in these explanatory notes is contained in
the annex to the notes.

SUMMARY

Part 1. Powersof the Secretary of State

4,

Part 1 makes new provisions regarding the supervision of police forces. The Secretary
of State is under a duty to produce an annual National Policing Plan and present it to
Parliament; he has a power to issue codes of practices to chief officers as well as to
police authorities; and the power to issue directionsto police authoritiesaswell assome
of the existing regulation-making powers are widened.

Part 2: Complaintsand Misconduct

5.

Part 2 establishes a new system for handling complaints against the police. It replaces
the Police Complaints Authority with a new body, the Independent Police Complaints
Commission (IPCC).

Part 3: Removal, suspension and disciplining of police officers

6.

Part 3 broadens the circumstances in which senior officers can be removed in the
interests of the efficiency or effectiveness of the force, provides for the issue of
regulations regarding the procedure for removing senior officers and makes provision
for the suspension of senior officers. It makes some alterations to the conduct
of disciplinary proceedings and provides for disciplinary regulations for special
constables. In addition, it confers on police officers the protections provided by the
Public Interest Disclosure Act 1998.

Part 4: Police Powers

7.

Part 4 contains the legislative provisions necessary to facilitate more effective use
of police support staff, and provides for community safety accreditation schemes. It
also adds to the list of offences for which someone can be arrested without warrant
and places independent custody visiting on a statutory footing. It contains provisions
regarding the taking of blood samples from those involved in road traffic incidents.
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It makes provision for powers for constables in relation to vehicles used in a manner
causing alarm, distress or annoyance. It makes several changesto legisation regarding
anti-socia behaviour orders (ASBOs) and sex offender orders. It confers on the British
Transport Police (BTP) additional police powersto allow them to deal more effectively
with truants in their railways jurisdiction and matters connected with fixed penalty
notices for motoring offences. It also enables the National Crime Squad (NCS) to
dispose of property that comesinto its possession during the course of an investigation.

Part 5: The Ministry of Defence Police

8.

Part 5 contains disciplinary and other provisions regarding the Ministry of Defence
Police.

Part 6: Miscellaneous

0.

Part 6 contains miscellaneous provisions covering aspects of recruitment and
appointment to police forces, NCS and the National Criminal Intelligence Service
(NCIYS). It covers various changes to other bodies with functions related to the police
— police authorities, the NCS and the NCIS Service Authorities, the Association of
Chief Police Officers (ACPO), Crime and Disorder Reduction Partnerships, the Police
Information Technology Organisation (PITO), the Metropolitan Police Authority and
the Common Council of the City of London. It also makes provision regarding
international joint investigation teams.

Part 7: Supplemental

10. Part 7 contains general interpretation, commencement and extent provisions.
BACKGROUND
11. The Government published the white paper Policing a New Century: A Blueprint
for Reform (CM 5326) in December 2001 (available on the website http://
www.policereform.gov.uk). The white paper set out the Government’s intentions for
the future of policing in England and Wales. It followed an extensive period of
consultation with the police service, representative organisations and others. The key
principles of the reform programme are:
» to continue the reduction in crime;
» totackle persistent offenders more effectively;
» toimprove detection and conviction rates;
» totackle anti-social behaviour;
* toreducethefear of crime;
» to provide support to victims of crime; and
» torebuild public confidence in key aspects of the police service.
12. A summary of the main responses to the white paper is available on the website: http://
www.policereform.gov.uk
13. Many aspects of the reform programme can be implemented without primary

legislation, through alteration of regulations, guidance issued by the Home Office,
agreements between the Home Office and police organisations, and so on. This Act
incorporates the changes that require legislation.
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Part 1: Powers of the Secretary of State

14.

The Government wishes to improve performance in the police service, bringing all
forces up to the level of the best. In legislative terms, thisinvolves:

* A National Policing Plan that will set out the Government’s priorities for policing
and how they are to be delivered, and the indicators by which performance will be
measured.

» A three tiered approach to good practice — regulations, codes of practice and
guidance — to ensure that good operational and management policies for policing
are applied throughout the service. Regulations are binding in law on chief officers
and must be applied. The Secretary of State already has powers under the Police Act
1996 (the 1996 Act) to make regulationsin various circumstances. ThisAct extends
the scope of those regulation-making powers. Codes of practice are the means of
ensuring that all chief officers reflect good practice into the particular approach
of their force in the interests of efficiency and effectiveness. They differ from
regulationsin that although all chief officers must have regard to them, they allow
for variation in the light of local circumstances. The 1996 Act already contains
provision for codes of practice to which police authorities must have regard; this
Act introduces a paralld provision for chief officers. The third tier, guidance, is
not usually issued under any statutory authority and so for the generality of police
operational and management policies, isnot addressed inthisAct. However, the Act
does contain anumber of provisionsto issue guidancein specific areas, for example
the matters to be contained in three-year strategy plans. Guidanceis already issued
by the Home Office, ACPO, HM Inspectorate of Constabulary (HMIC) and others:
the decisions of chief officers should be informed by the guidance, but they are not
bound by it.

»  Further measuresthat will alow the Secretary of Stateto intervenein aforce where
HMIC is satisfied the force is not efficient or effective. Section 40 of the 1996 Act
already allows the Secretary of State to direct a police authority to take specific
remedial action following an adverse report by HMIC; the Act widens the waysin
which the Secretary of State can take such action. In particular, the Act introduces
anew power enabling the Secretary of State to direct a police authority to produce,
in conjunction with the relevant chief officer, an action plan to address the poor
performance highlighted by HMIC. The Act aso allows the Secretary of State to
require that HMIC inspects aforce or part of aforce.

Part 2: Complaintsand Misconduct

15.

16.

The Government issued a consultation paper in May 2000 entitled Complaints against
the Palice: A Consultation Document (available on the Home Office website at http://
www.homeoffice.gov.uk). This paper was based on a KPMG study commissioned
by the Home Office on Feasibility of an Independent System for Investigating
Complaints against the Police (ISBN 1-84082-453-0) and a study by Liberty on An
Independent Police Complaints Commission (available through Liberty’s website at
http://liberty-human-rights.org.uk). The paper sought views on various aspects of the
police complaints system including the recording and investigation of complaints,
police discipline, and openness on the part of the police, including the disclosure of
reports and other information. The Government received 45 responses (28 from police
bodies, 12 from other interested bodies and 5 from private individuals).

In response to the consultation exercise the Government issued, in December 2000, a
framework document entitled Complaints against the Police: Framework for a New
System (also available through the Home Office website). This document set out the
emerging framework for the new complaints procedures, explained how thisframework
was developed, and invited further views on specific points. In light of the responses
to the consultation paper and the framework document the Government has introduced
the provisionsin Part 2 and sections 35 to 37 of Part 3 of the Act.
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18.

19.

20.

21,

22.
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Part 2 will create a new system for handling complaints against the police and will
establish anew body to overseethis system, the IPCC. The IPCC will replace the Police
Complaints Authority (originally established under the Police and Criminal Evidence
Act 1984) and will be aNon-Departmental Public Body (NDPB).

The IPCC will have referred to it al serious cases falling into specified categories,
whether or not a complaint has been made. It will have its own powers of investigation
and will have a body of independent investigators at its disposal. It will aso have the
power to manage or to supervise police investigations of complaints. The IPCC will
have the power to call in any case to investigate, to manage or to supervise.

Chief officers of police will have to co-operate with IPCC investigations. They will
have a legal obligation to provide the IPCC with access to documentation or other
material, allow the IPCC to copy such documentation, and allow the IPCC access to
police premises.

Access to the complaints system will be increased. Persons other than the victim will
be able to make a complaint against the police. Furthermore, complainants will be
able to make their complaints via a third party or through independent organisations.
Complainants will also have aright of appeal to the IPCC against the refusal by the
appropriate authority to record a complaint.

Subject to a test relating to any risk that harm may be caused by disclosure of the
information, complainants will be provided with an account of how the complaint
investigation has been conducted, a summary of the evidence and an explanation of
why the conclusions to an investigation were reached. A complainant will have aright
of appeal tothe IPCC if they feel that the written account does not provide a satisfactory
explanation of theinvestigation. In certain circumstances, information may be disclosed
to persons other than the complainant but they will not have aright of appeal.

These provisions are intended to provide a more robust system for dealing with
complaintsagainst the police and toincrease public confidencein the complaints system
asawhole.

Part 3: Removal, suspension and disciplining of police officers

23.

24,

Circumstances in which the removal of a chief officer isrequired are likely to be rare.
Nonetheless, it is thought to be prudent to ensure that adequate arrangements are in
place to cover this eventuality. Consequently, the Act adds to the circumstances in
which senior officers can be required to retire or resign and introduces a new power of
suspension from duty. It also streamlines the process surrounding the early departure
of chief officers.

This Part of the Act aso contains measures regarding the conduct of disciplinary
proceedings for al officers, which are tied into the provisions of Part 2 of the Act
on complaints and misconduct. One element of this, regulations enabling a change in
police conduct procedures to alow inferences to be drawn from failure to mention a
fact when questioned or charged, as is the case in criminal proceedings as a result of
provision made under section 34 of the Criminal Justice and Public Order Act 1994, was
recommended by the Home Affairs Committee in December 1997 (First Report from
the Home Affairs Committee Session 1997-98: Police Disciplinary and Complaints
Procedure (HC 258) — accessible via http://www.parliament.uk). The Committee felt
it would go some way towards addressing concerns over the use of ‘no comment’ in
interviews in police discipline investigations. The Secretary of State accepted their
recommendation to end the ‘right to silence’ in discipline proceedings and announced it
inthe House of Commons on 23 March 1998 (Official Report, volume 309, column 22).
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Part 4: Police Powers etc.

Chapter 1: Exercise of police powers etc. by civilians

25.

As proposed in Policing a New Century: A Blueprint for Reform, the Act provides for
specified police support staff and civilians to be given particular powers in various
defined circumstances in order to perform certain defined functions. The purpose of
thisisthree-fold:

» Firstly, itisintended to free up police officer timefor their corefunctionsby making
more effective use of support staff, including detention officers, escort officers, and
investigating officers acting as Scenes of Crime Officers (SOCOs).

e Secondly, as part of the drive to tackle crime more effectively, it is the
Government’ sintention to enable forces to employ specialist investigating officers
to provide expertise in combating specialist crime involving areas such as finance
and Information Technology. The Act enables such investigators to be granted the
powers necessary to enable them to do their job effectively.

* Thirdly, it isdesigned to provide additional capacity to combat low level disorder,
and thereby help reduce the public’s fear of crime. The Act enables chief officers
to appoint suitable support staff (‘community support officers’) to roles providing
a visible presence in the community, with powers sufficient to deal with minor
issues. Such staff would be under the formal direction and control of the chief
officer. The Government also wants to harness the commitment of those aready
involved in crime reduction activities, such as traffic wardens, neighbourhood and
street wardens and security staff, through an extended police family. The Act
makes provision for community safety accreditation schemes and arailway safety
accreditation scheme and, in certain circumstances, the granting of limited powers
to accredited members of those schemes.

Part 5: The Ministry of Defence Police

26.

The Ministry of Defence Police (MDP) is a civilian police force exercising full
constabulary powerswithin its jurisdiction. Thisjurisdiction is defined in the Ministry
of Defence Police Act 1987, which isthe principal legidation governing the force, its
powers and procedures. In July 2000, the Home Office issued a consultation document,
Ministry of Defence Police: Proposals for Extension of Jurisdiction and Amendments
to Powers. The Armed Forces Bill 2001 contained various MDP provisions, including
extending itsjurisdiction, but these clauseswere dropped before the Bill obtained Royal
Assent. Changesto thejurisdiction of the M DP were subsequently enacted in section 98
of the Anti-terrorism, Crime and Security Act 2001. Part 5 of this Act makes a number
of other alterationsto the legislation applying to the MDP that were originally included
inthe Armed ForcesBill. Thefirst main changeisto providefor MDP officers seconded
to other police forces to be under the direction and control of the chief officer of the
receiving force and to have the full powers of constables of that force. The other main
changes are to enable the MDP's disciplinary procedures to be aligned with those of
the Home Office police forces, and to make the MDP subject to statutory inspection by
Her Majesty’ s Inspectors of Constabulary.

THE ACT

Commentary on Sections

Part 1. Powers of the Secretary of State

Section 1: National Policing Plan

27.

This section inserts new section 36A into the 1996 Act. Section 36A requires the
Secretary of State to prepare a National Policing Plan by 30 November each year,
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unless exceptional circumstances— like an autumn general election, or amajor incident
such as 11 September — prevent this. The Plan will set out the Government’ s strategic
priorities for the police service over a three-year period. It will include the priorities
and requirements which the police service is expected to consider when planning
for the coming financial year — the deadline of 30 November for the production of
the National Policing Plan is intended to facilitate this. The Plan must set out the
Secretary of State's plans for: issuing Ministerial objectives (under section 37 of the
1996 Act) and the performance targets he intends to set in relation to such objectives
(under section 38 of the 1996 Act); setting Best Value performance targets for police
authorities (under section 4 of the Local Government Act 1999); making regulations
under the 1996 Act as amended, section 97 of the Criminal Justice and Police Act 2001
(regulations as to police training and qualifications) and Part 2 of this Act (complaints
and misconduct); issuing guidance under the 1996 Act or Part 2 of this Act; and issuing
codes of practice under the 1996 Act and under section 45 of this Act (code of practice
relating to chief officers' powers under Chapter 1 of Part 4). The Plan may also include
such other information, plans and advice as the Secretary of State considers relevant.
Before issuing the Plan, the Secretary of State must consult those whom he considers
represent the interests of police authorities and chief officers of police. Where this
formulation occurs in existing legislation, the Secretary of State currently consults the
Association of Police Authorities (APA) and ACPO and/or the Chief Police Officers
Staff Association (CPOSA). The Secretary of State may also consult anyone else he
chooses. The consultation process will be undertaken through a non-statutory National
Policing Forum, on which both ACPO and the APA are represented, amongst others.

Section 2: Codes of practice for chief officers

28.

Section 39A of the 1996 Act (which is inserted by this section) allows the Secretary
of State to issue and as necessary revise codes of practice relating to the discharge by
chief officers of police of any of their functions. Where the Secretary of State proposes
to issue or revise a code of practice he is required to ask the Central Police Training
and Development Authority (CPTDA) —an NDPB established under section 87 of the
Criminal Justice and Police Act 2001 — to prepare a draft of the code or appropriate
revision (subsection (3)). In preparing a draft the CPTDA must consult appropriate
persons. This will include persons whom it considers represent the interests of police
authorities and chief officers of police (subsection (4)). Itisanticipated, in line with the
practice of the Secretary of State where thisformulation is used in existing legislation,
that the CPTDA will consult the APA, ACPO and/or CPOSA. The CPTDA may aso
consult anyone else it chooses. Subsections (5) and (6) require the Secretary of State,
subject to a sensitivity test, to lay before Parliament all codes of practice issued under
this section. The new section complements the existing section 39 of the 1996 Act,
which contains a parallel power to issue codes of practice to police authorities.

Section 3: Powersto require inspection and report

29.

This section allows the Secretary of State to require an inspection by HMIC of apolice
forcein England and Wales, NCIS or NCS (subsection (1)). Therequirement may relate
to their activities as a whole or only to a particular aspect. Such inspections would
be separate from the routine inspections which HMIC carry out in accordance with
their existing statutory duty, under section 54 of the 1996 Act, to inspect and report
to the Secretary of State on the efficiency and effectiveness of al forces, NCIS and
NCS. By virtue of the amendment made to section 55(1) of the 1996 Act, the report of
an inspection carried out at the direction of the Secretary of State must be published
by him. As aresult of this provision, the existing section 40(1) of the 1996 Act is no
longer required and is omitted as a result of section 4. Subsection (2) makes a parallel
amendment to the equivalent Northern Ireland provision.
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Section 4: Directionsto police authorities

30.

31.

This section substitutes a new section 40 of the 1996 Act for the existing one.
Section 40 currently enables the Secretary of State to direct a police authority to
take specific remedial action following an adverse inspection report by HMIC. New
section 40(1) broadens the circumstances in which the direction making power may be
exercised. First, asit stands the power is exercisable only in response to a specifically
commissioned inspection by HMIC; in future the power will be exercisable after either
aroutine or a special inspection. Second, it is a necessary prerequisite of the existing
power that HMIC concludesthat the force asawholeisnot efficient or effective. Under
the new section the trigger will bethat the force or apart of it isnot efficient or effective
either as awhole or in any aspect of its operations (or will become so unless remedial
measures are taken).

New section 40(2) to (9) provide new safeguards against inappropriate use of the powers
under this section. The Secretary of State can only specify remedial measures which
address existing or approaching inefficiency or ineffectiveness in the whole or any
part of the relevant force, as identified in HMIC' s report. In addition, the Secretary of
State must prepare and submit to Parliament reports on the use of his power under this
section (new section 40(3) and (4)). The other subsections ensure that the power to give
directionsisonly used asalast resort. New section 40(5) places aduty on the Secretary
of Stateto put the evidencethat aforce or part of aforceisfailing to the chief officer and
police authority and afford them the opportunity to make representations. He will be
under aduty to have regard to such representations. New section 40(5) further requires
the Secretary of State to afford the chief officer or police authority the opportunity to
put in placetheir own remedial measuresbefore they are directed to do so. Theintention
isthat where such remedial measures fully address the area of concern there would be
no need for the Secretary of State to issue aformal direction. New section 40(6) to (9)
allow the Secretary of State to make by regulations further provision for the procedures
to befollowed. Before doing so, he must consult those whom he considers represent the
interests of police authorities (currently the APA), those whom he considers represent
the interests of chief officers of police (currently ACPO), and anyone el se he sees fit.
Regulations made under this section are subject to the affirmative resol ution procedure.

Section 5: Directions asto action plans

32.

33.

This section amends the 1996 Act by inserting new sections41A and 41B into that Act.
These new sections provide an alternative mechanism to the power to give directionsin
section 40 of the 1996 Act (as substituted by section 4 of this Act) for the Secretary of
State to interveneto require remedial measuresto be taken to address poor performance
in aforce. The intervention power in new section 41A may be used instead of, or as
well as, the power of direction in revised section 40.

Section 41A(1) to (3) empower the Secretary of State to require a police authority to
submit an action plan setting out the remedial measures that the authority proposes
to take to address those aspects of the force's performance which has been judged
by HMIC to be inefficient or ineffective (or will become so unless such measures
are taken). A police authority will have between four and twelve weeks to submit an
action plan (section 41A(10)). Where so directed by the Secretary of State the police
authority must, in turn, direct the chief officer to prepare a draft of the action plan
(section 41A(4)). The police authority may submit the action plan to the Secretary of
State with or without modifications, but where the authority proposes to make changes
to the draft of the plan prepared by the chief officer it must first consult him about the
proposed modifications (section 41A(5) and (6)). It is open to the Secretary of State
to comment on the action plan submitted to him where he considers that the remedial
measures contained therein are inadequate (section 41A(7)). The police authority must
consider the Secretary of State’'s comments but it is a matter for them, in consultation
with the chief officer, whether to amend the action plan (section 41A(8)).
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An action plan must set out the steps the police authority proposesto take to addressthe
matters identified in the adverse HMI C report. The direction may require the inclusion
of performance targets and timescal es for implementation. It may also require periodic
progress reports to be sent to the Secretary of State (section 41A(11)). Section 41A(12)
specifically limits the Secretary of State's and police authority’s power of direction by
providing that they cannot require action in relation to particular cases or individuals.

New section 41B sets out the same procedural safeguards in relation to the exercise by
the Secretary of State of his powersto give directions asto action plans as are contained
in revised section 40(3) to (9) regarding directions to police authorities (described in
paragraph 31 above).

Section 6: Regulation of equipment

36.

37.

This section amends section 53 of the 1996 Act, which regulates the standard of
equipment used by policeforces. It will alow the Secretary of State to make regulations,
which may be used to ensure that all forces use only equipment that has been approved.
‘Equipment’ will include, for example, vehicles, IT systems, batons, incapacitant
sprays, headgear or protective clothing.

The section replaces subsections (2) and (3) of section 53 of the 1996 Act with new
subsections (1A) to (2C). New subsection (1A)enables regulations to be made requiring
all police forces to use specified equipment, or equipment, which is of a description
specified, or type approved by the Secretary of State. The latter provision builds on
existing provisions in road traffic legislation (for example, section 20 of the Road
Traffic Offenders Act 1988 and section 11 of the Road Traffic Act 1988) to type approve
speed cameras, breathal yser equi pment and other equipment used to enforceroad traffic
laws. The type approval of equipment may be made subject to conditions as to its use.
Regulations may al so be made under subsection (1A) to require forcesto keep available
for use specified or type approved equipment. This may be relevant where one force
is providing mutual aid to ancther and it is necessary that officers use the same or
comparable equipment. The use of specified equipment or equipment of a specified
description may also be prohibited under the regulation-making power. Before making
any regulations under section 53 as amended, the Secretary of State must consult those
whom he considers represent the interests of police authorities and chief officers of
police. Where this formulation occurs in existing legisation, the Secretary of State
currently consultsthe APA and ACPO and/or CPOSA. The Secretary of State may also
consult anyone else he chooses (new subsection (2)). This replaces the requirement
in existing subsections (2) and (3) to consult the Police Information Technology
Organisation in respect of any regulationsrelating to information technology. By virtue
of new subsection (2B), statutory instruments made under the amended section 53 are
subject to the negative resolution procedure.

Section 7: Regulation of procedures and practices

38.

39.

This section inserts new section 53A in the 1996 Act. It performs a similar function
regarding procedures and practi ces as section 6 does regarding equipment. It isintended
to focus on the adoption of common procedures and practices where these are necessary
to facilitate joint or co-ordinated operations by two or more forces.

New section 53A(1) alows the Secretary of State to make regulations that will apply
to procedures and practicesin al police forces. These regulations can require all chief
officers to adopt specific procedures or practices that relate to the way their police
officerspolicetheforceareaor inrelation to theway they runtheir force. Beforemaking
any regulations the Secretary of State is required firstly to consult those whom he
considersrepresent theinterests of police authoritiesand chief officersof police. Where
this formulation occursin existing legislation, the Secretary of State currently consults
the APA and ACPO and/or CPOSA (new section 53A(3)). At this point the APA and
ACPO would be commenting on the principle of whether regulations should be made
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in respect of a given procedure or practice. He must then seek the advice of HM Chief
Inspector of Constabulary and the Central Police Training and Devel opment Authority
(new section 53A(2)). Before giving its advice, the CPTDA must consult those whom it
considersrepresent the interests of police authorities, those whom it considers represent
the interests of chief officers of police, and anyone else it seesfit (new section 53A(5)).
Such consultation would be in respect of the details of the proposed regulations. New
sections 53A(6) and (7) specify the circumstances in which the regulation-making
power under this section can be used. The Secretary of State must have sought and
considered advice from CPTDA; and HMIC and the Secretary of State must both be
satisfied (a) that the adoption of the procedure or practiceis necessary to facilitate joint
or co-ordinated operations by police forces, (b) that regul ations are necessary to ensure
the procedure or practiceisadopted and (c) that the adoption of the procedure or practice
isinthenational interest. Thefirst regulations made under section 53A are subject to the
affirmative resolution procedure; subsequent use of the regulation-making powers is
subject to negative resol ution procedure (sections 53A(9) and (10)). Thisisin linewith
the recommendation of the House of L ords Select Committee on Delegated Powers and
Regulatory Reform (Twelfth Report 7 February 2002 (HL 73)).

Section 8 and Schedule 1: Equivalent provision for NCISand NCS

40.

This section gives effect to Schedule 1 to the Act, which makes provision in relation
to NCIS corresponding to that in sections 2, 4 and 5 and in relation to NCS to that in
sections 2,4, 5, 6and 7.

Part 2: Complaints and misconduct

Section 9: The Independent Police Complaints Commission

41.

42.

43.

This section provides for the creation of the Independent Police Complaints
Commission, for appointment of its chairman and members, for its constitution, and for
the abolition of the Police Complaints Authority.

Subsection (3) sets out a range of factors that disqualify someone from appointment
as chairman or as a member of the Commission. These are designed to exclude those
people whose impartiality may be in question.

Subsection (6) brings into effect Schedule 2, which sets out details of the constitution
of the Commission.

Schedule 2: Independent Police Complaints Commission

Paragraph 1: Chairman

44,

The terms of appointment for the office of chairman of the Commission extend the
maximum term of appointment from the three years in the PCA to five years but
continue to alow reappointment. This is intended to add to the independence of the
IPCC from the Home Office. It will be possible to remove the chairman if any of the
grounds in sub-paragraph (5) are met.

Paragraph 2: Ordinary Members of the Commission

45.

46.

The terms of appointment of the other members of the Commission are set down here
to secure that unsuitable persons are excluded and that a person may be removed from
office in certain circumstances.

Ordinary member is defined in sub-paragraph (8) as ‘a member of the Commission
other than the chairman’, and includes deputy chairmen.
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Paragraph 6: Staff

47.

48.

49.

This paragraph enabl es the Commission to appoint its staff. Members and the Chairman
arenot staff; they are office-holdersrather than employees of the Commission. Numbers
of staff and their terms and conditions are subject to approval by the Secretary of State.

Sub-paragraph (2) enables the Commission to make arrangementsto take secondments
of officers from any police force in the UK.

Sub-paragraph (4) ensures that these seconded officers will be under the direction and
control of the Commission during the period of their secondment.

Section 10: General functions of the Commission

50.

51.

52.

53.

55.

This section sets out the elements of the system for dealing with complaints and other
conduct matters, the functions of the Commission in relation to those elements and the
duties relating to the carrying out of its functions.

Subsection (1) sets out the functions of the Commission in regards to the elements
of the system. Operation of the elements of the system will be undertaken, as set out
in this Part, by the Commission, the authorities with responsibility for maintaining
policeforces and the police (including NCIS and NCS). However, it isintended that the
Commission will be the guardian of the system and, therefore, it will be the function
of the Commission to:

» secure effective and efficient arrangements for the operation of the elements in
compliance with the provisions of this Part, and ensure that the parts of the
arrangements which fall to the Commission are demonstrably independent;

* Kkeep those arrangements under review, making recommendations and giving
advice both on the modification of those arrangements and on police practice in
relation to other matters seen by the Commission to be necessary or desirable; and

» establish and maintain public confidence in those arrangements.

Subsection (1)(e) extends the function of the Commission into making
recommendations and giving advice on police practice in relation to any other matters
which the Commission comes across as a result of carrying out its other functions,
including its functions in relation to dealing with individual complaints.

Subsection (1)(f) allows for the extension of functions in relation to NCIS, NCS and
other bodies of constables (such asthe MDP and BTP) by regulations.

Subsection (2) sets out the elements of the system. They are:
» the handling of complaints against persons serving with the police;

» the handling of other conduct matters which may constitute a criminal offence or
behaviour justifying disciplinary proceedings; and

e the manner in which such complaints or other conduct matters are investigated or
otherwise dealt with.

Subsection (3) explains additional functions conferred on the Commission in respect
of any arrangements made under regulations or under an agreement for dealing with
complaints or conduct matters about members of NCIS and NCS or other bodies of
constables; for example, the MDP or the BTP. The Commission will have any functions
conferred on it in relation to contracted-out staff under section 39 of this Act. The
Commission will also have any functions conferred upon it by regulations or by an
order in relation to disciplinary or similar proceedings against any person serving with
apolice force, with NCIS or NCS or serving with ancther body of constables.
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59.

These notes refer to the Police Reform Act 2002 (c.30)
which received Royal Assent on 24 July 2002

Subsection (4)(b) places a duty on the Commission to ensure that the system is
conducive to the reporting of misconduct committed by those who come within its
remit. Section 37 also makes provision for affording protection to police officers who
report wrongdoing by other officers.

Subsection (5) provides for the Commission to enter into arrangements, assist and co-
operate with inspectors of constabulary; there is an amendment to the 1996 Act (see
paragraph 15 of Schedule 7) to impose a corresponding requirement on inspectors of
constabulary to co-operate with the Commission.

Subsection (7) enables the Commission to charge any person for anything it might do
in regards to the function (set out in subsection (1)(e)) of making recommendations
and giving advice both on the arrangements for the operation of the system and on
police practice in relation to other matters. For example, the Commission may invite
practitioners to thematic seminars and may charge afee for this.

Subsection (8) excludesthe Commission from having any rolein relation to acomplaint
or conduct matter that has to do with the direction and control of apolice force.

Section 11: Reportsto the Secretary of State

60.

61.

This section requires the Commission to submit to the Secretary of State an annual
report on the carrying out of itsfunctions. The section also empowers both the Secretary
of State and the Commission so that:

* the Secretary of State may call for a report from the Commission on any matter
relating to its functions;

» the Commission may produce areport on any matter which, because of its gravity
or other exceptional circumstances, it considers ought to be drawn to the attention
of the Secretary of State; and

* the Commission may produce a report at any time containing advice and
recommendations on maintaining efficient and effective arrangements for the
handling of complaints and conduct matters.

The Secretary of State is required to lay before Parliament the Commission’s annual
report but will have the discretion whether to so lay any other report from the
Commission.

Section 12: Complaints, matters and persons to which Part 2 applies

62.

The intention is that any conduct of a person serving with the police which has an
adverse effect on amember of the public or issufficiently seriousto bring the policeinto
disrepute, whether the subject of acomplaint or not, should be dealt with effectively and
efficiently in order that public confidence in the police can be maintained. Therefore,
this Part applies to any complaint or other conduct matter to do with a person serving
with the police. This departs from the 1996 Act insofar asit gives equal prominence to
the handling of non-complaint cases as it does to complaint cases. Definitions of terms
used here are:

* A person serving with the police is described in subsection (7) as a member of a
police force or acivilian employee of a police authority who is under the direction
and control of achief officer or a special constable who is under the direction and
control of achief officer. This provides amuch wider coverage than the 1996 Act,
which restricted complaints to regular police officers.

» A person adversely affected is described in section 29(5) as a person who has
suffered any form of loss or damage, distressor inconvenience, if heisput in danger
or if heisunduly put at risk of being adversely affected.
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e Subsection (2) describes a conduct matter as any matter that is not the subject
of a complaint but where a person serving with the police may have committed
a crimina offence or behaved in a manner which may justify the bringing of
disciplinary proceedings.

63. Subsection (1) defines a complaint to which this Part will apply as one that is made by
amember of the public who isthe victim of the alleged conduct or who claims to have
been adversely affected by the conduct or who claims to have witnessed the conduct or
is aperson acting on behalf of any of these. This provision is qualified by:

e Subsections (3) & (4) for a person who claims to have been adversely affected by
the conduct;

e Subsection (5) for a person who claims to have withessed the conduct;
»  Subsection (6) for a person acting on behalf of any of the above; and

»  Section 29(3) and 29(4), which contain inclusions and exclusions to ‘a member of
the public’.

64. Subsection (6)(a) enables the Commission to widen access to the complaints system
by approving specific organisations or types of individuals to act as ‘gateways into
the system for prospective complainants. The intention here is to target appropriate
organisations or appropriate types of individuals who have significant and regular
contact with members of the public.

Section 13 and Schedule 3: Handling of complaints and conduct matters etc.
Schedule 3Part 1: Handling of complaints

Paragraph 2: Initial handling and recording of complaints

65. This paragraph describes what happens when acomplaint is made by anyone described
in section 12 to the Commission, to a police authority or to achief officer.

66. There is a genera belief amongst practitioners that the recording of complaintsis not
a problem in itself and a change from the present provision is more likely to cause
problems than to have benefits. Therefore, the responsibility for recording a complaint
will remain with the police or police authority.

67. Where a complaint is made to the Commission, it will forward the complaint to the
appropriate authority to berecorded, providing the complainant is content for it to do so,
and it will notify the complainant that it has done so. If the complainant is not content,
the Commission may bring it to the attention of the appropriate authority if it considers
it isin the public interest to do so and the appropriate authority shall record it as a
conduct matter under paragraph 11. In such a case, the Commission will notify the
complainant.

68. On receipt of acomplaint, if a chief officer or a police authority is satisfied that he or
it is the appropriate authority, the complaint must be recorded. If not, the complaint
must be passed to the appropriate authority to be recorded and the complainant notified
accordingly.

69. Sub-paragraph (7) prevents a complaint from entering the system if it has been or is
being dealt with satisfactorily by means of criminal or disciplinary proceedings. The
reason for thisis that in such a case, an investigation will have been carried out and
there would be no need for a second investigation.
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Paragraph 3: Failuresto notify or record a complaint

70.

Under the provisions of the 1996 Act, failure or refusal to record a complaint was a
major source of concern for complainants and for observers and there was no redress.
The new system places a duty on a chief officer or a police authority, as the case may
be, to advise the complainant of the reasons for not recording a complaint and of his
right of appeal to the Commission against that decision.

Paragraph 4. Reference of complaints to the Commission

71.

72.

73.

One of the genera functions of the Commission is to secure public confidence in
the arrangements for handling complaints (and other conduct matters), as set out in
section 10. In order to achieve this, there needs to be provision to enable complaints
about serious misconduct or which attract high public interest or which involve
exceptional circumstances to go to the Commission for determination as to how they
should be handled.

This paragraph describes which complaints come to the Commission. Complaints will
come to the Commission in one of four ways:

» sub-paragraphs (1)(a) and (1)(b) place aduty on the appropriate authority to refer
acomplaint because the alleged conduct has resulted in death or seriousinjury (i.e.
as described in section 29(1): fracture, damage to an internal organ, a deep cut or
laceration or any injury causing the impairment of any bodily function) or it falls
into a category specified in regulations made by the Secretary of State — a list of
specified categorieswill be set in regul ationsto ensurethat al complaints of serious
misconduct are brought to the attention of the Commission;

» sub-paragraph (1)(c) gives a power to the Commission to direct an appropriate
authority to refer a complaint to it because it may have particular concerns about
the conduct complained of;

e sub-paragraph (2) enables the appropriate authority to refer voluntarily any other
complaint becausethere may be particul ar concerns about the gravity or exceptional
circumstances of the conduct complained of (e.g. high incidence of a particular
conduct attracting complaints or a particular local sensitivity); or

» where a chief officer is the appropriate authority, but is not required to refer a
complaint to the Commission and does not do so, sub-paragraph (3) gives a power
to his police authority to refer that complaint to the Commission if it has particular
concerns about the gravity or exceptional circumstances of the conduct complained
of.

Sub-paragraph (5) providesfor al these powers of referral to be exercisable at any time
and, where appropriate with the consent of the Commission, irrespective of whether a
complaint is under investigation or has aready been considered by the Commission.
The purpose of thisisto allow alate referral where concerns arise after an investigation
has started.

Paragraph 5: Duties of the Commission on references under paragraph 4

74.

Where a complaint has been referred by an appropriate authority to the Commission
under paragraph 4, the Commission will have a duty to determine whether or not that
complaintisto beinvestigated. If it determinesthat it isnot necessary for that complaint
tobeinvestigated, the Commission may refer it back for the appropriate authority to deal
with under paragraph 6. In such a case, the Commission must notify the complainant
and, providing there is no prejudice to any investigation, notify the person complained
against.
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Paragraph 6: Handling of complaints by the appropriate authority

75.

76.

7.

78.

79.

Under the provisions of the 1996 Act, about a third of all complaints are resolved
locally. This process provides a speedy resolution asan aternativeto full investigations
in those cases of a less serious nature. There is a continuing need and substantial
support for not only retention of this process but also for its extended use to enable
more complaints to be resolved locally. Under the new system, it is intended to be
more widely applied to include those complaints arising from minor acts of misconduct
instead of resorting in such a case to a costly formal investigation. However, in order
to avoid abuse of the process, the appropriate authority will be required to apply to the
Commission for dispensation to deal with such a case by local resolution.

This paragraph deals with a complaint which has been recorded by the appropriate
authority but not referred to the Commission (under paragraph 4) or it has been referred
to the Commission but also referred back from the Commission (under paragraph 5).

Sub-paragraph (2) requires the appropriate authority to determine how such a
complaint should be handled, either by local resolution or by investigation. Use of local
resolution will need the consent of the complainant in every case and, before giving his
consent, he must be informed of the procedural requirements and of his right of appeal
under paragraph 9. Sub-paragraph (7) prevents the withdrawal of a consent once the
local resolution process has begun.

Sub-paragraph (3) describes a complaint as being suitable for local resolution if the
conduct complained of, even if proved, would not lead to criminal or disciplinary
proceedings or the Commission has approved the use of local resolution.

Extending the use of local resolutionisprovided for in sub-paragraph (4) which enables
the Commission to approve the use of local resolution on application by the appropriate
authority if it is satisfied:

» that the conduct, even if proved, would not justify the bringing of criminal
proceedings and, in the case of any disciplinary proceedings, would lead only to
minor punishments; e.g. written warning or less severe punishments (reprimand,
caution, no action).

» that evenif acomplaint isthoroughly investigated, thereisno prospect of obtaining
the necessary evidence for acriminal conviction or adisciplinary conviction which
would result in dismissal, requirement to resign or retire, areduction in rank or a
demotion or the imposition of afine.

Paragraph 7: Dispensation by the Commission from requirements of Schedule

80.

81.

As in the present system, there are some complaints where it is suitable for
the appropriate authority to deal with them without investigating or using the
local resolution procedure; for example complaints which are repetitious, vexatious,
incapable of being investigated or were made after an unreasonable delay.

This paragraph refers to regulations made by the Secretary of State that will cover:

» types of cases which the appropriate authority may apply to the Commission for
it to take no action; and

» theway in which the Commission will deal with an application.

Paragraph 8: Local resolution of complaints

82.

This paragraph enables an appropriate authority to make arrangements for the local
resolution of a complaint, and sets qualifications for a person who may be appointed
to deal with it. Sub-paragraph (2) alows the Secretary of State to make provisions by
regulations for different techniques to be used for the local resolution of a complaint,
giving the person who is subject of a complaint the opportunity to comment and
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providing the complainant with a record of the outcome of the local resolution of a
complaint.

Sub-paragraph (3) provides that a statement, specific to a complaint, made by any
person for the purposes of thelocal resolution of that complaint shall not be admissible
inany criminal, civil or disciplinary proceedings arising from the conduct complained
about. Theintention isto create a climate of conciliation in which the officer will have
the opportunity to explain his behaviour, apologise to the complainant if appropriate
and express an intent to avoid arecurrence. If such statements can be used against him,
he may be reluctant to express them, thereby rendering ineffective the process of local
resolution.

If, after attempting to resolve a complaint by local resolution, it becomes clear that it
cannot beresolvedinthat way or that it isnot appropriate, sub-paragraph (4) enablesan
appropriate authority to have that complaint investigated instead. In such acaseor if the
complaintiscalled in by the Commission under paragraph 4, sub-paragraph (5) alows
local resolution to be discontinued. Sub-paragraph (6) disqualifies any person who
participated in the local resolution of the complaint from appointment to investigate
the complaint or from participating in its investigation. The reason for thisis to avoid
prejudice to the investigation, real or perceived.

Paragraph 9: Appealsrelating to local resolution

85.

86.

If the complainant isto consent to the use of local resolution, he must have confidence
in the way the process will be applied. Therefore, before agreeing to the use of alocal
resolution, acomplainant will be given awritten account of how the processwill operate
and notice that he will have aright of appeal against what he may see as the improper
conduct of alocal resolution.

This paragraph deals with the duty of the Commission in the handling of an appeal:

» sub-paragraph (3) provides for the person complained against and the appropriate
authority to be given an opportunity to make representations;

e sub-paragraph (4) requires the Commission to determine whether there has been
any contravention of the procedural requirements;

» ifitfindsinfavour of the complainant, sub-paragraph (5) requiresthe Commission
to give directions to the appropriate authority on the future handling of the
complaint and places a duty on the appropriate authority to comply with any
direction; and

e sub-paragraph (6) providesif the Commission determines that the future handling
of the complaint should be by investigation, then it shall also determine the type of
investigation to apply as provided in paragraph 15.

Schedule 3Part 2: Handling of conduct matters

Paragraph 10: Conduct mattersarising in civil proceedings

87.

88.

This paragraph applies where a chief officer or a police authority receives notification
that civil proceedings are being brought or are likely to be brought by a member of
the public and that those proceedings arise from what could be described as a conduct
matter. The purpose of thisisto ensure that any matter that would otherwise be dealt
with as a complaint or a conduct matter is recorded and dealt with as though it was a
complaint or a conduct matter. This provision will ensure that such matters are dealt
with appropriately, particularly where civil proceedings are settled out of court.

On becoming aware of such a conduct matter, if a chief officer or a police authority is
satisfied that he or it is the appropriate authority, that conduct matter must be recorded.
If not, it must be passed to the appropriate authority to be recorded. Thus, unlike
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conduct matters in other cases, where the test in paragraph 11 must be satisfied for a
conduct matter to berecorded, all conduct mattersarising from civil proceedingswill be
recorded. The appropriate authority need not record the matter if it is satisfied that the
matter has been or isbeing dealt with satisfactorily by means of criminal or disciplinary
proceedings. The reason for thisis that in such a case, an investigation will have been
carried out and there would be no need for a second investigation.

Paragraph 11: Recording etc. of conduct mattersin other cases

89.

90.

91.

92.

A conduct matter is described in section 12(2) as a matter that has not been the subject
of acomplaint but isonewhich indicates that a person serving with the police may have
committed acriminal offence or whose conduct may justify the bringing of disciplinary
proceedings.

Sub-paragraphs (1) and (2) provide that where a conduct matter comesto the attention
of the appropriate authority and it appears to have resulted in the death of or serious
injury to any person, or had an adverse effect on a member of the public, or is of a
description specified in regulations, it will have aduty to record the matter.

Where a conduct matter has been recorded, sub-paragraph (3) requires the appropriate
authority to determine if it is to be referred, either compulsorily or voluntarily, to
the Commission under paragraph 13. If the conduct matter is not referred to the
Commission, the appropriate authority may deal with it at its own discretion.

Sub-paragraph (4) prevents a conduct matter from entering the systemif it has been or
is being dealt with satisfactorily by means of criminal or disciplinary proceedings.

Paragraph 13: Reference of conduct matters to the Commission

93.

94.

95.

The duties and powers related to the referral of a complaint to the Commission, as set
out in paragraph 4 of this Schedule, are the same as those which relate to the referral of
a conduct matter that is not the subject of a complaint.

One of the genera functions of the Commission is to secure public confidence
in the arrangements for handling conduct matters (and complaints), as set out in
section 10. In order to achieve this, there needs to be provision to enable matters about
serious conduct, or which attract high public interest, or which involve exceptional
circumstances, to go to the Commission and for that independent Commission to
determine how they should be handled.

This paragraph describes which conduct matters come forward to the Commission.
Conduct matters will come forward to the Commission in one of four ways:

» sub-paragraph (1)(a) and (b) place a duty on the appropriate authority to refer a
conduct matter if the alleged conduct has resulted in death or serious injury (i.e.
as set out in section 29(1): fracture, damage to an internal organ, a deep cut or
laceration or any injury causing the impairment of any bodily function) or it falls
into a category specified in regulations made by the Secretary of State — a list of
specified categories will be set in regulations to ensure that all serious conduct
matters are brought to the attention of the Commission;

e sub-paragraph (1)(c) gives a power to the Commission to direct an appropriate
authority to refer a conduct matter to it because it may have particular concerns
about that matter;

» sub-paragraph (2) enables the appropriate authority voluntarily to refer any other
conduct matter because there may be particular concerns about the gravity or
exceptional circumstances of that matter (e.g. high incidence of aparticular conduct
or aparticular local sensitivity); or
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» where a chief officer, who is the appropriate authority, is not required to refer a
conduct matter to the Commission and does not do so, sub-paragraph (3) gives a
power to hispolice authority to refer that conduct matter to the Commissionif it has
particular concerns about the gravity or exceptional circumstances of that matter.

Where there is an obligation to refer a conduct matter to the Commission, sub-
paragraph (4) requires the referral to be made within a period set in regulations made
by the Secretary of State.

Sub-paragraph (5) provides for al these powers of referral to be exercisable at any
time and, where appropriate with the consent of the Commission, irrespective of
whether a conduct matter is under investigation or has already been considered by the
Commission. The purpose of thisisto allow alate referral where concerns arise after
an investigation has started.

Sub-paragraph (6) requiresthe appropriate authority to notify the person whose alleged
conduct is the subject of the recordable conduct matter providing there is no prejudice
to any investigation.

Paragraph 14: Duties of the Commission on references under paragraph 13

99.

Where a conduct matter has been referred by an appropriate authority to the
Commission under paragraph 13, the Commission will have a duty to determine
whether or not that conduct matter is to be investigated. If it determines that it is not
necessary for that conduct matter to be investigated, the Commission may refer it back
for the appropriate authority to deal with at its discretion and shall notify the person
who committed the alleged conduct providing thereisno prejudiceto any investigation.

Schedule 3Part 3: I nvestigations and subsequent proceedings

Paragraph 15: Power of the Commission to determine the form of investigation

100.

101.

Under sub-paragraphs (1) to (4), if a complaint or conduct matter has been referred
to the Commission under the provisions in paragraphs 4 or 13 and the Commission
has decided, under paragraphs 5 or 14, that the matter requires investigation, it will
determine, according to the seriousness of the case and the public interest, the form the
investigation should take. The Commission will have four options:

» apoliceinvestigation on behalf of the appropriate authority;

» apoliceinvestigation supervised by the Commission;

» apoliceinvestigation managed by the Commission; or

e aninvestigation by the Commission independent of the police.

Having made a determination on the form the investigation should take, sub-
paragraph (5) alows the Commission to make a further determination at any time if
it believes another form of investigation is more appropriate. A further determination
may be necessary if new information comes to light or circumstances change that
will make another form of investigation more suitable. In such a case, under sub-
paragraph (6), the Commission must notify the appropriate authority and will be able
to give directions to that authority as it sees fit to enable smooth transition from one
method of investigation to another.

Paragraph 16: I nvestigation by the appropriate authority on its own behalf

102.

This provision for investigations by the appropriate authority on its own behalf
replicates that contained in the 1996 Act and this paragraph applies where:

either
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e acomplaint isnot suitable for local resolution under paragraph 6(2); and

* under paragraph 10(4)(b) and, if so determined, paragraph 11(3)(b), a conduct
matter is not required to be referred, and the appropriate authority has
determined that it is not appropriate to refer it, to the Commission; and

» no application has been made for dispensation under paragraph 7, or such an
application has failed;

or

* the Commission has determined under paragraph 15(2) that a complaint or
conduct matter should be investigated by the appropriate authority on its own
behalf.

Such investigations will be carried out by a police officer either from the appropriate
authority’ s force or from any other force.

Paragraph 17: I nvestigations supervised by the Commission

103.

104.

105.

106.

This provision for investigations supervised by the Commission replicates that
contained in the 1996 Act and will be used where an element of independence is
required or is seen as being desirable.

Where the Commission has decided that a complaint or conduct matter should be
investigated by the appropriate authority under the Commission’s supervision, the
appropriate authority will appoint a person serving with the police or with NCIS or
NCS to investigate. In the case of a chief officer, that person must not be one under
that chief officer’s direction and control. In all other cases, the appropriate authority
will be able to decide whether that person should be from the same or another force
or from NCIS or NCS.

The Commission may wish to approve this person and it will be able to require another
person to be appointed if it is not satisfied with a person who has been appointed or
selected for appointment. In the case of the Commissioner or Deputy Commissioner of
Police of the Metropalis, the Secretary of State will nominate a person for appointment.

Under sub-paragraph (7), the Secretary of State will be ableto lay down in regulations
those things that the Commission will be able to require during an investigation of
thiskind. In a supervised investigation the Commission will have responsibility for the
investigation and be able to impose certain requirements but will leave the day-to-day
management of the investigation to the investigating officer.

Paragraph 18: I nvestigations managed by the Commission

107.

108.

This is a new concept which is similar to the supervised investigation but will be
used in more serious or more sensitive cases which require a greater degree of
independence. This independence will come from the strategy and direction provided
in an investigation by the Commission and the managerial control it will exercise on
a day-to-day basis. The Commission will be responsible for the investigation but the
investigation itself will be carried out by the appointed investigating officer.

In a managed investigation the same provisions will apply as for a supervised
investigation but the investigation will be under the direction and control of the
Commission.

Paragraph 19: I nvestigations by the Commission itself

109.

An investigation by the Commission is a totally new concept which has come about
mainly because of the recommendations of the Home Affairs Committee (report of
1997-98) (accessible via http://www.parliament.uk) and the Stephen Lawrence Inquiry
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(recommendation 58 of the Macpherson Report) (accessible via http://www.official-
documents.co.uk). Both recommendations for independent investigations reflect the
long-standing demands from all sectors of the community and from the police service
itself. Independent investigationswill be used on the most serious complaintsor conduct
matters and those of the highest public interest.

This paragraph will apply where the Commission has determined that it should itself
carry out the investigation of a complaint or conduct matter. The Commission will
designate a person from its own staff to take charge of the investigation so that it is
clear who has responsibility for managing the day to day running of the investigation
and for producing the report at the end. In the case of the Commissioner or Deputy
Commissioner of Police of the Metropolis, the Secretary of State will nominate the
person who is to be appointed in charge of the investigation.

In an investigation by the Commission, its investigators will have all the powers and
privilegesthat would be availableto the policein such an investigation. The powersand
privileges, which will include all new future powers and privileges, will be exercisable
throughout England and Wales.

Paragraph 20: Restrictions on proceedings pending the conclusion of an
investigation

112.

Disciplinary proceedings (as defined in section 29(1)) will not be brought against a
person serving with the police until the investigation report has been submitted to the
Commission or the appropriate authority under paragraph 22. The same will apply to
criminal proceedings unless the Director of Public Prosecutions believes that there are
exceptional circumstances such as a person being a danger to the public or likelihood
of committing further crimes, that make it undesirable to delay.

Paragraph 21: Power of Commission to discontinue and investigation

113.

There may be occasions after an investigation has commenced where it becomes clear
that a complaint or other conduct matter is not worthy of investigation and it will be
appropriateto bring it to an end. This paragraph enables the Commission to discontinue
any of its own investigations or to make an order for the appropriate authority to
discontinue any of itsinvestigations, as may be set out in regulations. The Commission
will be able to direct the appropriate authority in these circumstances on how best to
bring closure to the matter, if necessary.

Paragraph 22: Final reports of investigations

114.

115.

This paragraph placesaduty on the person appointed to lead any investigation to submit
areport at the end of the investigation and it sets out to whom this report should go:

» after apolice investigation, to the appropriate authority;

» after asupervised investigation, to the Commission with a copy to the appropriate
authority;

» after a managed investigation, to the Commission with a copy to the appropriate
authority; and

» after aninvestigation by the Commission, to the Commission.

Sub-paragraph (4) makes it clear that the person submitting the report shall not be
prevented by any obligation of secrecy imposed by any rule of law or anything elsefrom
including all mattersin hisreport as hethinksfit. The purpose of thisisto ensurethat the
quality of areport isnot reduced asaresult of the greater openness achieved by allowing
disclosure of areport to the complainant and other interested persons, as provided in
paragraphs 23(12) and 24(10) (an interested person is defined by section 21).
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Paragraph 23: Action by the Commission in response to an investigation report

116.

117.

118.

119.

120.

121.

Paragraph 23 isintended to achieve maximum openness with the complainant and other
interested persons as defined by section 21 after areport on an investigation.

This paragraph sets out the proceduresto be followed when areport on aninvestigation
carried out or managed by the Commission is submitted to the Commission. The
procedures cover the handling of possible crimina offences, proposas from the
appropriate authority on disciplinary or other action and advising the complainant of
the outcome of the investigation.

Sub-paragraphs (2) to (5) cover the handling of possible criminal offences. The
Commission will have the responsibility for determining whether the report indicates
that a criminal offence may have been committed and, if so, notifying the Director of
Public Prosecutions, sending him a copy of the report and awaiting a response from
him as to any action taken or not taken. The Commission will have responsibility for
advising the appropriate authority of its determination. In the case of a complaint, the
Commissionwill also beunder aduty to advisethe complainant and any other interested
person as defined by section 21 of this Act of any referral to the Director of Public
Prosecutions and the outcome of such areferral. The Commission must keep interested
persons similarly informed in the case of arecordable conduct matter.

Sub-paragraphs (6) to (8) cover the handling of possible disciplinary or other action.
If the Commission has determined that no criminal offence has been committed or that
there had been but the Director of Public Prosecutions has decided not to bring criminal
actionor, if he has, the criminal action has been completed, the Commission will ask the
appropriate authority to take a decision about what, if any, disciplinary or other action
it proposes to bring. Disciplinary action refers to action that the appropriate authority
may take under the existing formal discipline procedures which apply to regular police
officers or under new discipline procedures for special constables or other procedures
against support staff serving with the police. If the Commission is not satisfied with
the proposed action by the appropriate authority, it can use the powers provided in
paragraph 27 to recommend or, if necessary, direct another course of action.

Sub-paragraphs (9) to (11) cover information to be given to a complainant or an
interested person as defined by section 21 on the outcome of aninvestigation. Therewill
be a duty on the Commission to provide the information set out in sub-paragraph (10).

For the purpose of providing information about the investigation, sub-paragraph (12)
gives the Commission the power to provide the complainant and other interested
persons as defined by section 21 with a copy of the investigation report subject to the
sensitivity test provided under section 20(6) and (7). This test, set out in regulations
made by the Secretary of State, will be able to exclude disclosure where it would
adversely affect national security, prevention and detection of crime, prosecution or
apprehension of offenders, or the public interest. It will be possible to remove any part
of the report that does not pass the sensitivity test from the copy that is disclosed. As
well as these matters, the test will ensure afair balance between the need for openness
to the complainant and the need for respect for the privacy of other persons such asthe
person complained against.

Paragraph 24: Action by the appropriate authority in response to an investigation

report
122.

This paragraph sets out the procedures (which are generally similar to those for the
Commission) to be followed when a report on an investigation carried out by the
appropriate authority on its own behalf or supervised by the Commission is submitted
or copied to the appropriate authority. The procedures cover the handling of possible
criminal offences, proposals from the appropriate authority on disciplinary or other
action and advising the complainant of the outcome of the investigation.
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Sub-paragraphs (2) to (5) cover the handling of possible criminal offences. The
appropriate authority will have the responsibility for determining whether the report
indicates that a crimina offence may have been committed and, if so, notifying the
Director of Public Prosecutions, sending him a copy of the report and awaiting a
response from him as to any action taken or not taken. In the case of a complaint, the
appropriate authority will also be under a duty to advise the complainant and any other
interested person as defined by section 21 of this Act of any referral to the Director of
Public Prosecutions and the outcome of such areferral. The appropriate authority must
keep interested persons similarly informed in the case of arecordable conduct matter.

Sub-paragraph (6) provides for the handling of disciplinary or other action. If the
appropriate authority has determined that no criminal offence has been committed or
that there had been but the Director of Public Prosecutions has decided not to bring
criminal action or, if he has, the criminal action has been completed, the appropriate
authority will decide what, if any, disciplinary or other action to bring. Disciplinary
action refersto action that the appropriate authority may take under the existing formal
discipline procedures which apply to regular police officers or under new discipline
proceduresfor special constables or other procedures against support staff serving with
the police.

In the case of a complaint, sub-paragraphs (7) to (10) cover information given to
a complainant and interested persons as defined by section 21 on the outcome of
an investigation. There will be a duty on the appropriate authority to advise the
complainant and such interested persons of the findings of the report, whether the
authority has determined the disciplinary or other action to bring and, if so, what that
action is. The appropriate authority will also have aduty to advise the complainant and
such interested persons of the complainant’s right of appea under paragraph 25. For
the purpose of providing information about the investigation, the appropriate authority
will have the power to provide the complainant and such interested persons with a copy
of the investigation report subject to the sensitivity test provided under section 20(6)
and (7). Application of thistest will exclude disclosure whereit would adversely affect
national security, prevention and detection of crime, prosecution or apprehension of
offenders; or the public interest. It will be possible to remove any part of the report that
does not pass the sensitivity test from the copy that is disclosed.

Paragraph 25: Appeals to the Commission with respect to an investigation

126.

127.

128.

129.

This paragraph applies where a complaint has been investigated by an appropriate
authority on its own behalf under paragraph 16 or has been investigated under
supervision under paragraph 17. The complainant will have been informed of his right
to appeal under paragraph 24(8)(d).

Theright of appeal for the complainant isanew provision and its purpose isto counter
any failure, intentional or otherwise, in the discharge of the duty by the appropriate
authority to achieve maximum openness with the complainant at the conclusion of an
investigation. Its purpose is aso to allow the complainant to challenge aspects of the
investigation and any determination as a result of it.

Sub-paragraph (2) provides the grounds on which the complainant can appeal. The
complainant will be able to appeal against the appropriate authority’s proposed action
following the investigation, whether it is disciplinary action relating to a regular
police officer or special constable or action with respect to a member of the force's
support staff. The complainant will also be able to appeal against the findings of the
investigation and if they feel they have not been provided with adequate information
about the investigation or the action resulting from it.

Under sub-paragraphs (3) and (4), the Commission may, following an appeal, require
the appropriate authority to provide amemorandum with therelevant information onthe
case, including acopy of theinvestigation report, and the reasoning behind the decision
over what action it proposed.

21


http://www.legislation.gov.uk/id/ukpga/2002/30/schedule/3/paragraph/25
http://www.legislation.gov.uk/id/ukpga/2002/30/schedule/3/paragraph/25/4

130.

131.

132.

These notes refer to the Police Reform Act 2002 (c.30)
which received Royal Assent on 24 July 2002

Under sub-paragraphs (5) to (9), the Commission must determine whether the
complainant has been provided with adequate information, whether the findings of
the report need to be reconsidered and whether the proposed action is appropriate.
Following its determination, the Commission may:

» direct the appropriate authority to disclose specific information except sensitive
information which should be withheld under regul ations made under section 20(6)
and (7);

» direct that the complaint be re-investigated or review the findings without a further
investigation; and

e may, under paragraph 27, make a recommendation and, if necessary, give a
direction as to the proposed disciplinary action.

Sub-paragraphs (10) and (11) require the Commission to inform the appropriate
authority, the complainant, interested persons as defined by section 21 and, providing
it would not prejudice any review or re-investigation, the person complained against of
any determination made or action taken under this section. Sub-paragraph (12) makes
it aduty of the appropriate authority to comply with any direction.

Sub-paragraph (13) alows the Secretary of State to make provisions by regulations
for the way in which and time within which appeal's can be brought and procedures to
follow by the Commission when dealing with an appeal .

Paragraph 26: Reviews and re-investigations following an appeal

133.

134.

Sub-paragraph (1) establishesthe optionsthat the Commission hasopentoit following
an appeal where it has decided, under paragraph 25(8)(a), that the matter does not
require immediate re-investigation.

Where the Commission has decided that re-investigation is necessary, sub-paragraphs
(2) to (6) dea with the re-investigation. The Commission will determine the form
of investigation as under paragraph 15 and will notify its decision to the appropriate
authority, the complainant, interested persons as defined by section 21 and, providing
there is no prejudice to any re-investigation, the person complained against.

Paragraph 27: Duties with respect to disciplinary proceedings

135.

136.

137.

This paragraph applies once the Commission has been notified by the appropriate
authority of its proposed action following a report of the investigation, either when
required to following an investigation managed by the Commission under paragraph
23(6) or after an appeal following a supervised investigation or police investigation
under paragraph 25(3).

Where the Commission feels the appropriate authority’s proposed action is not
appropriate, sub-paragraphs (3) and (4) give the Commission a power to recommend
or, if necessary, to direct the appropriate authority to bring different action in relation
to the disciplinary proposals. Sub-paragraph (8) allows the Commission to change its
mind on a direction given to the appropriate authority over the disciplinary proposal.

Sub-paragraphs (2) and (7) place a duty upon the appropriate authority to take any
action that it has proposed or been directed to take by the Commission and to ensure
that those proceedings are brought to a proper conclusion.

Paragraph 28: Information for complainant about disciplinary recommendations

138.

This paragraph applies where the Commission is considering an appeal by the
complainant under paragraph 25 and following an investigation managed or carried out
by the Commission and the appropriate authority has submitted a memorandum under

paragraph 23(7).
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139.  Where the Commission is not content with the proposed disciplinary action and it has
recommended alternative action, the appropriate authority must notify the Commission
whether or not it has accepted the recommendation. If it has not, the Commission can
direct the appropriate authority to take the alternative action. On conclusion of this
process, the Commission is required to notify the complainant and interested persons
as defined by section 21 of the outcome.

Section 14: Direction and control matters

140.  This section excludes from the provisions in Schedule 3 any part of a complaint that
relates to the direction and control of a police force by its chief officer or a person
deputised by him.

141. However, the public expects complaints about direction and control to be dealt with
in a meaningful way. Subsection (2) enables the Secretary of State to issue guidance
to chief officers and police authorities about the handling of such complaints, while
subsection (3) requires chief officers and police authorities to have regard to the
guidance when dealing with such a complaint.

142.  Under section 54(3) of the 1996 Act, the Secretary of State could refer direction and
control mattersto HM Inspectorate of Constabulary for investigation. Thisisonly likely
to happen with regard to particularly sensitive or high profile cases.

Section 15: General duties of police authorities, chief officers and inspectors

143.  Subsections (1) and (2) place ageneral duty on police authorities and chief officers to
keep themselves informed of the manner in which complaints or other conduct matters
are dealt with under this Part in the forces for which they have responsibility. These
subsections also place ageneral duty on inspectors of constabulary to keep themselves
informed of the manner in which complaints or other conduct matters are dealt with
under this Part in any policeforcein relation to which they are carrying out any of their
functions. The purpose of this duty as respects a police authority or a chief officer is
to enable them to exercise the necessary management control to ensure their functions
and duties under this Part are discharged in an effective and efficient way. The purpose
of this duty as respects an inspector of constabulary isto enable him to take account of
these matters during his inspection of a police force.

144. A chief officer or Director General of the National Criminal Intelligence Service or
the National Crime Squad will have a duty under subsection (3) to provide a member
of hisforce for appointment to investigate a complaint or other conduct matter (under
paragraphs 16, 17 and 18 of Schedule 3) when asked to do so by any other chief officer
or a police authority and under subsection (5) to provide additional assistance and co-
operation that may be required by that person in the carrying out of that investigation.
Alternatively, under subsection (6), this additional assistance and co-operation may be
required from a chief officer of a third force but only with the approval of the chief
officer or Director General who provided the person to investigate the complaint or
other conduct matter.

145.  Subsection (4) places a duty on every chief officer, the Directors General of the
National Criminal Intelligence Service and of the National Crime Squad, and every
police authority to provide the Commission with all the assistance it requires for an
investigation it carries out under paragraph 19 of Schedule 3; for example, specialist
skills or manpower for a specific task.

Section 16: Payment for assistance with investigations

146.  This section covers payment for the provision of a person provided by one force to
another under section 15(3), for assistance provided by aforce to the Commission under
section 15(4) and for assistance by one force to another under section 15(5).
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Subsection (3) provides that a police authority of aforce requiring assistance shall pay
the police authority of the force which provides that assistance a sum towards the cost
of that assistance which:

* may be agreed between them; or

* in the absence of an agreement, in accordance with any arrangements either in
existence or agreed by police authorities generaly; or

» inthe absence of such arrangements, as determined by the Secretary of State.

Subsection (4) provides that the Commission shall pay the police authority of a force
which provides assistance when asked a sum towards the cost of that assistance which:

* may be agreed between the Commission and that police authority; or

e in the absence of an agreement, in accordance with any arrangements either in
existence or agreed between the Commission and police authorities generally; or

* inthe absence of such arrangements, as determined by the Secretary of State.

Subsections (5) and (6) provide that references within this section to police forces,
police authorities and chief officers will include the National Crimina Intelligence
Service and the National Crime Squad, their service authorities and their Directors
General, respectively.

Section 17: Provision of information to the Commission

150.

151.

152.

The IPCC will be the guardian of the system and its general functions, as set out in
section 10, include:

» securing the effective and efficient arrangements for the system and continuously
reviewing the arrangements for the purpose of improving it;

e raising the public's awareness of the complaints system and establishing and
maintaining public confidence in those arrangements; and

e demonstrating its independence from the police.

Therefore, the Commission must be able to gather information on al parts of the
system. This section places a duty on police authorities and chief officers to provide
the Commission with al information and documents in accordance with requirements
as specified in regulations made by the Secretary of State.

There will also be a duty on police authorities and chief officers to provide the
Commission with all other information and documents as required by the Commission
for the purpose of carrying out its functions and they should, asfar asit is practicable,
do so in such form, manner and time as specified by the Commission.

Section 18: Inspections of police premises on behalf of the Commission

153.

This section places aduty on both the chief officer and the police authority for apolice
force to allow access as early as possible to its premises and to documents and other
things on those premises to any person nominated by the Commission for the purpose
of:

e any investigation to do with that forcein which it isinvolved; or

e any examination by the Commission of the efficiency and effectiveness of the
arrangementsin that force for the handling of complaints and other conduct matters.
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Section 19: Use of investigatory powers by or on behalf of the Commission

154.

This section enables the Secretary of State to make an order which would authorise the
Commission to use specific surveillance powers and to conduct and use covert human
intelligence sources for the purpose of carrying out any of its functions. Such an order
will need the approval by resolution of each House. This power isrequired to ensure that
the IPCC, when dealing with serious criminal offences alleged to have been committed
by police officers, has similar powers to those given to the police under the Regulation
of Investigatory Powers Act 2000.

Section 20: Duty to keep the complainant informed

155.

156.

157.

158.

One of the key features of the new system is greater openness with the complainant
and there will be much wider powers and duties to achieve maximum openness both
during and after an investigation.

Subsection (1) places a duty on the Commission, with respect to an investigation it
has undertaken or has managed, and subsection (2) places a duty on an appropriate
authority, with regard to a police investigation or a supervised investigation, to keep
the complainant informed in as full a manner as possible of the matters listed in
subsection (4). In addition to this duty on the Commission, subsection (3) places a
further duty on the Commission to give the appropriate authority directionsto enable it
to comply with its duty to keep the complainant informed.

Subsection (5) enables the Secretary of State to provide by regulation how the
complainant should be kept informed and the exceptionsto this duty, but the exceptions
will apply only to information that could bring harm as described in subsections (6) and
(7) to, for example, national security, individuals, or future police operations.

Subsection (9) requires the person appointed to carry out an investigation to keep
the Commission or appropriate authority, as appropriate, informed on such matters to
enableit to perform its duties under this section.

Section 21: Duty to provide information for other persons

159.

160.

161.

This section extends the principle of greater openness to complainants (which is
provided for in section 20) to people who have a legitimate interest in being kept
informed about the handling of a complaint or recordable conduct matter, so that these
people can also be kept informed without having to make a complaint. Subsections (6)
and (7) place a duty on the Commission and the police to keep al interested persons
properly informed of the same matters (listed in subsection (9)) that complainants must
be kept properly informed of under section 20.

Subsections (1) and (2) define a person with an interest in being kept properly informed
about the handling of acomplaint or recordable conduct matter (an ‘interested person’)
as someone who appears to the Commission or the police to be a relative of a person
who has died allegedly as a result of police conduct, a relative of someone who has
been serioudly injured and rendered incapabl e of making acomplaint himself or herself
allegedly as a result of police conduct, or someone who has himself or herself been
serioudly injured allegedly as a result of police misconduct, and who has indicated
that they consent to being kept informed. A ‘relative’ will be a person of adescription
prescribed in regul ations made by the Secretary of State under subsection (12).

Subsection (3) allows the Commission and the police also to treat asinterested persons
other people whom they consider have an interest in the handling of a complaint or
recordable conduct matter and who have consented to being kept informed.

Section 22: Power of the Commission to issue guidance

162.

This section enables the Commission, with the approval of the Secretary of State, to
issue guidance to police authorities, chief officers and others serving with the police.
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The guidance will be on the exercise or performance of the duties and powers placed on
them for the handling of complaints, conduct matters or any other related matters. The
purpose of such guidance will be to encourage good practice and achieve commonality
inthe use of the arrangements secured by the Commission for the effective and efficient
arrangements for the handling of all such matters. Before issuing guidance under this
section, the Commission must consult those whom it considers represent the interests of
police authorities and chief officers of police. It is anticipated, in line with the practice
of the Secretary of State where this formulation is used in existing legislation, that the
Commission will consult the APA and ACPO and/or CPOSA. The Commission may
also consult anyone else it chooses. Apart from guidance under section 14 in relation
to complaints dealing with direction and control, the Secretary of State will no longer
issue guidance in relation to complaints.

Section 26: Forces maintained otherwise than by police authorities

163.

164.

Subsection (1) gives power to both the Commission and an authority, other than a
police authority, which maintains abody of constables to enter into an agreement with
each other to establish procedures similar to that provided for in this Part to deal with
complaints and other conduct matters in relation to that body of constables.

Subsection (2) gives the Secretary of State power to provide by order for the
establishment and maintenance of proceduresto deal with complaints about the conduct
of members of a body of constables, whether or not such procedures are already in
placein relation to that body of constables under this section or any of its predecessors.
Any existing procedures for the body of constables to which the order relates will be
superseded by the procedures established under the order. Subsection (3) ensures that
the Secretary of State will issue such regulations in respect of the British Transport
Police and the Ministry of Defence Police. Subsection (5) ensures that the provision of
section 36(1)(a) of this Act can aso be applied to non-Home Office forces. Subsection
(7) requires the Secretary of State to consult the Commission and the authority that
maintains that body of constables before making the order. Subsection (8) limits the
coverage of such procedures to England and Wales. If that body of constables’ powers
and responsibilities extends into Scotland and Northern Ireland, the authority for that
body will need to make separate arrangements under existing provisions for Scotland
and Northern Ireland.

Section 27: Conduct of the Commission’s staff

165.

166.

It is recognised that the general public expect that people serving with the police who
are given powers, the use of which can have a significant impact on members of the
public, should not abuse those powers and betray the trust and confidence placed in
them. It is accepted generally that those who abuse those powers and betray that trust
should be answerable and this Part provides a mechanism to deal with allegations of
such abuse and betrayal. It follows that members of the Commission’s staff who are
given the same or similar powers as a person serving with the police should also be
answerable for the abuse those powers.

To bring these staff under the procedures of this Part was not considered appropriate.
Instead, this section requires the Secretary of State to make provisions by regulations
for the handling of both allegations of misconduct made against members of the
Commission’s staff and cases in which there are indications of misconduct. The
regulations may apply any provision under this Part, modified as necessary.

Part 3: Removal, suspension and disciplining of police officers

Section 30: Resignation in the interests of efficiency and effectiveness

167.

At present, under the 1996 Act a chief officer can be caled on to step down in the
interests of efficiency and effectiveness of theforce by retirement. At atimewhen chief
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officers may be well below normal retirement age, this section provides for the option
of resignation as an alternative to retirement.

168.  Subsection (1) applies these new arrangements to the Metropolitan Police.

169.  Subsection (2) applies them to forces outside London.

Section 31: Procedural requirementsfor removal of senior officers

170.  This section adds procedural requirements for the exercise of the power of a police
authority to remove a chief officer in the interests of efficiency or effectiveness. It
requires that where a police authority exercises this power, it must give the officer
concerned its reasons for removal in writing, afford him the opportunity to make
representations in person at a hearing, and consider any representations made by or on
behalf of the officer.

171.  Subsection (1) applies these requirements to the Metropolitan Police Authority.

172.  Subsection (2) applies them to police authorities outside London.

Section 32: Suspension of senior officers

173.  This section introduces a new power for police authorities, on their own initiative or
when required to do so by the Secretary of State (for the latter of which, see also
section 33), to suspend chief officers who are or may be called on to retire or resignin
the interests of the efficiency and effectiveness of their force. As a safeguard against
arbitrary or unfair use by the police authority, the approval of the Secretary of State
isrequired.

174.  Subsection (1) gives the suspension power to the Metropolitan Police Authority in
respect of the Commissioner and Deputy Commissioner of Police of the Metropalis. It
doesthis by inserting anew subsection (2A) in section 9E of the 1996 Act: that section
contains the powersto call on the Commissioner or the Deputy Commissioner to retire.

175.  Subsection (2) introduces the suspension power for police authorities outside London
in respect of chief constables in their forces. In those cases, the subsection inserts a
parallel new subsection (3A) in section 11 of the 1996 Act.

176. Subsections (3), (4) and (5 make equivalent provision for suspension of
Assistant Commissioners, Deputy Assistant Commissioners and Commanders in the
Metropolitan Police, and deputy chief constables and assistant chief constables for
forces outside London, with the difference that the Secretary of State will not be able
reguire the police authority to exercise its power to suspend these ranks.

Section 33: Removal of senior officers at the instance of the Secretary of State

177.  Thissection sets out revised powers for intervention by the Secretary of State. He will
be able to require a police authority to call on the chief constable of a force outside
London or the Commissioner or Deputy Commissioner of the Metropolitan Police to
retire or resign in the interests of efficiency or effectiveness. He will also be able to
require suspension of officersin certain circumstances. The section introduces further
safeguards regarding the use of the removal powers and aso streamlines the process
where the removal of a senior officer isinitiated under these powers.

178.  Subsection (2) contains the intervention powers. These are introduced by the insertion
of aseries of new subsectionsin section 42 of the 1996 Act. New section 42(1) allows
the Secretary of State to require a police authority to call on a senior police officer to
retireor resign intheinterests of efficiency or effectiveness. New section 42(1A) alows
the Secretary of Stateto require suspension of those officersin certain circumstances set
out in new section 42(1B). New section 42(2) introducesthefurther safeguards. It makes
it arequirement for the Secretary of State to give an officer formal written notice of his

27


http://www.legislation.gov.uk/id/ukpga/2002/30/section/30/1
http://www.legislation.gov.uk/id/ukpga/2002/30/section/30/2
http://www.legislation.gov.uk/id/ukpga/2002/30/section/31
http://www.legislation.gov.uk/id/ukpga/2002/30/section/31/1
http://www.legislation.gov.uk/id/ukpga/2002/30/section/31/2
http://www.legislation.gov.uk/id/ukpga/2002/30/section/32
http://www.legislation.gov.uk/id/ukpga/2002/30/section/32/1
http://www.legislation.gov.uk/id/ukpga/2002/30/section/32/2
http://www.legislation.gov.uk/id/ukpga/2002/30/section/32/3
http://www.legislation.gov.uk/id/ukpga/2002/30/section/32/4
http://www.legislation.gov.uk/id/ukpga/2002/30/section/32/5
http://www.legislation.gov.uk/id/ukpga/2002/30/section/33
http://www.legislation.gov.uk/id/ukpga/2002/30/section/33/2

179.

These notes refer to the Police Reform Act 2002 (c.30)
which received Royal Assent on 24 July 2002

intention to exercise the section 42(1) power to require the police authority concerned
to take action against the officer, explaining the groundsfor so doing. The purposeisto
ensure that the officer is made directly aware of the Secretary of State’s intention and
the reasons behind it. Thisisin addition to the requirement for an officer to be able to
make representations to the Secretary of State, which this subsection re-enacts. Section
42(2B) requires the Secretary of State to consider any representations made to him by
the officer concerned. Section 42(2A) ensures that the relevant police authority is also
kept informed of the Secretary of State's actions. If the Secretary of State intends to
exercise his powersunder this section, hewill berequired, asnow, to appoint aninquiry
to report to him on the proposal. The officer and police authority concerned are entitled
to make representations to thisinquiry —the officer being explicitly allowed to do soin
person (revised section 42(3), and new sections 42(3A) and 42(3B)).

Subsection (6) effectstheremoval of unnecessary stagesintwo ways. Firstly, it removes
therequirement for apolice authority, which has been required by the Secretary of State
under section 42 to take action against an officer, subsequently to seek the Secretary
of State's approval — which would be axiomatic. Secondly, following exercise by the
Secretary of State of his section 42 power, the subsequent consideration by him of
representations by the officer concerned and the holding of an inquiry, thereiscurrently
a duplicating requirement for the police authority also to hear representations: this
duplication is removed. Similarly, this subsection ensures that in these circumstances
there is no duplication by the police authority of the new requirement for the Secretary
of State to provide a written explanation of his grounds for calling upon the officer
to retire or resign. The changes are made by the insertion of new subsection (4A) in
section 42 of the 1996 Act.

Section 34: Regulations concerning procedure for removal of senior officers

180.

This section introduces (in a new section 42A of the 1996 Act) a regulation-making
power in respect of procedural matters in the hearing of representations and other
aspects of considering proceedings taken under the 1996 Act’'s powers to call on an
officer to retire or resign in the interests of efficiency or effectiveness. Before making
any regulations under this section, the Secretary of State must consult those whom he
considersrepresent theinterests of police authoritiesand chief officersof police. Where
this formulation occursin existing legislation, the Secretary of State currently consults
the APA and ACPO and/or CPOSA. The Secretary of State may also consult anyone
else he chooses. The regulations will be subject to the negative resolution procedure.

Section 35: Disciplinary proceedings for special constables

181.

This section enables the Secretary of State to make regulations under section 51 of the
1996 Act as to the handling of alleged misconduct of special constables. At present,
thereisno statutory mechanism for taking disciplinary action against special constables.
This provision, which will include a code of conduct for special constables, will mean
specia constables will be on a similar footing to regular officers in regards to the
handling of misconduct and disciplinary proceedings.

Section 36: Conduct of disciplinary proceedings

182.

As with the handling of complaints, the handling of disciplinary proceedings could
make or break public confidence and trust in the police. This section deals with
regulations that can be made by the Secretary of State under sections 50 and 51 of the
1996 Act. In addition to the existing powers to make regulations under these sections,
this section allows regulations to cover the rights of the IPCC in regards to disciplinary
proceedings and the right of specified persons to participate in or to be present at
disciplinary proceedings, and to provide for inference to be drawn from a failure to
mention a fact when questioned or charged in police disciplinary proceedings.
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The complainant and the general public need to be assured that evidence in a
disciplinary hearing will be presented fully and robustly. There is a possibility of this
not happening, particularly when the IPCC does not accept the disciplinary proposals
from an appropriate authority and directs it to vary the proposals in a specified way,
as provided in paragraph 27 of Schedule 3. To avoid this, subsection (1)(a) of this
section enables the creation of regulations to ensure that the IPCC will havetheright to
bring and conduct, or atherwise participate or intervenein, any disciplinary proceedings
arising from a complaint or other conduct matter.

To ensure greater openness in the disciplinary process, subsection (1)(b) allows
regulations to update procedures regarding persons able to participate in or attend
disciplinary proceedings. The current intention is that up to three supporters of the
complainant will be able to attend in all cases. The presiding officer of the hearing
may allow more in specia circumstances, and he will be expected to be even-handed
in the treatment of the officer facing the charge. It would be possible for regulations to
allow members of the general public to have access to disciplinary hearings in certain
appropriate cases.

Subsection (1)(c) enables regulations to provide for inference to be drawn from a
failureto mention afact when questioned or charged in police disciplinary proceedings.
This would bring the regulations on police conduct into line with those in criminal
proceedings, where the change was made as aresult of provision made under section 34
of the Criminal Justice and Public Order Act 1994.

Section 37: Protected disclosures by police officers

186.

187.

This section, along with the consequential repeals in the Employment Rights Act
1996 and the Public Interest Disclosure Act 1998 in Schedule 8, affords protection
to police officers who make protected disclosures. A ‘protected disclosure’ includes
disclosures that a crimina offence has been committed, that a person has failed to
comply with alegal obligation to which he or she is subject, or that there has been a
miscarriage of justice. In the context of police conduct, protected disclosures would
include disclosuresthat an officer had breached the Code of Conduct for police officers,
which is the minimum standard of behaviour for police officers set out in secondary
legidation. Thus, the purpose of these changes is to ensure that police officers will
be able to report wrongdoing by other officers with the assurance of full protection if
they are subsequently discriminated against or suffer detriment for doing so. In such
circumstances, they will be able to make a claim to an Employment Tribunal.

Police officers, seconded police officers, cadets, special constables, officers in
constabul aries maintained otherwise than by a police authority, and police members of
the National Criminal Intelligence Service and the National Crime Squad who report
wrongdoing will have the same rights as other employees. And police officers will
ceaseto be excluded from the provisions about protected disclosuresin the Employment
Rights Act 1996.

Part 4: Police powers

Chapter 1: Exercise of police powers etc. by civilians

Section 38: Police powers for police authority employees

188.

This section enables chief officers of police to designate suitably skilled and trained
civilians under their direction and control to exercise powers and undertake duties in
carrying out specified functions. A chief officer can designate civilians to perform
functionsin four categories: community support officer; investigating officer; detention
officer; and escort officer. The Director General of NCIS or NCS may designate support
staff under his direction and control as investigating officers.
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Subsection (1) enables the chief officer in charge of a force to designate any person
under his operational control and employed by the relevant police authority as an
officer of one or more of the descriptions specified in subsection (2): community
support officer; investigating officer; detention officer; and escort officer. Subsection
(3) enables the Director General of NCIS or NCS to designate any person under his
operational control and employed by the relevant Service Authority as an investigating
officer. (Paragraph 36(1)(b) of Schedule 4 and subsection (7)(e) of section 108 ensure
that thisislimited to personsin England and Wales only. Although the jurisdiction of
NCSonly covers England and Wales, that of NCISis UK-wide.) Under subsection (5),
chief officers and Directors General will be able to confer on such employees some
of the powers and duties otherwise only available to police constables and others.
Subsection (6) limits the powers that can be conferred on designated persons to the
relevant Parts of Schedule 4 to the Act. Subsection (7) clarifiesthat adesignation cannot
authorise or require conduct beyond the specified functions and that a designation may
contain restrictions and conditions. For example, the designation may specify that the
powers can only be used in a particular geographical area or for a particular period.

Subsection (4) prevents a designation being granted unless the chief officer or Director
General issatisfied that the personissuitableto carry out the relevant functions, capable
of carrying them out, and has been adequately trained.

Subsection (8) providesthat where apower allowsfor the use of reasonable force when
it is exercised by a constable, a person exercising such a power under a designation
shall have the same entitlement to use reasonabl e force; for example when carrying out
asearch.

Subsection (9) provides that where the designation includes the power to force entry to
premises, this power will be limited to occasions when the designated person is under
the direct supervision of aconstable and is accompanied by them —the exception to this
requirement is when the purpose of forcing entry is to save life or limb or to prevent
serious damage to premises.

Schedule 4: Police powers exercisable by police civilians

193.

Thisschedulelinksdirectly to the provisionsin sections 38 and 39 of the Act, which deal
with the exercise of police powers by police authority and Service Authority employees,
and contracted-out staff. It setsout in detail the range of powersthat can be conferred on
designated civilians employed by a police authority or NCIS or NCS Service Authority
and under the direction and control of the relevant chief officer or Director General.
Parts 3 and 4 of this Schedule can also be conferred on contracted-out staff.

Part 1: Community support officers

194.

195.

This Part includes a limited range of powers linked to dealing with community safety
and misconduct in public places. It liststhe powersthat can be conferred on community
support officers. These include the power to issue a range of fixed penalty notices
relating to anti-social behaviour —for examplein respect of litter. It also givesthe power
to request a name and address from a person committing a fixed penalty offence or an
offencethat causesinjury, alarm, distress or damage to another, and the power to detain,
for alimited period awaiting the arrival of a constable, a person who fails to comply
with the request to give their name and address. These powers will enable civilians
performing patrolling functions to address many anti-social behaviour offences.

Paragraph 1 enables a suitably designated person to exercise powers to issue fixed
penalty notices. Thisincludesissuing fixed penalty noticesin respect of arange of anti-
socia behaviour and disorder offences under the Criminal Justice and Police Act 2001.
These offences are: being drunk in a public highway, other public place or licensed
premises (section 12 of the Licensing Act 1872); throwing fireworks in athoroughfare
(section 80 of the Explosives Act 1875); knowingly giving a false fire adlarm to afire
brigade (section 31 of the Fire Service Act 1947); trespassing on a railway (section 55
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of the British Transport Commission Act 1949); throwing stones etc. at trains or other
things on railways (section 56 of the British Transport Commission Act 1949); buying
or attempting to buy alcohol for consumption in a bar in licensed premises by a person
under 18 (section 169C(3) of the Licensing Act 1964); disorderly behaviour while
drunk in a public place (section 91 of the Criminal Justice Act 1967); wasting police
time by giving false report (section 5(2) of the Criminal Law Act 1967); using public
telecommunications system for sending message known to be false in order to cause
annoyance (section 43(1)(b) of the Telecommunications Act 1984); behaviour likely
to cause harassment, alarm or distress (section 5 of the Public Order Act 1986); and
consumption of alcohol in designated public place (section 12 of Criminal Justice and
Police Act 2001). Fixed penalty notices can also be issued for offences of cycling ona
footway (section 54 of the Road Traffic Offenders Act 1988 in respect of section 72 of
the Highway Act 1835); dog fouling (section 4 of the Dogs (Fouling of land) Act 1996)
and litter (section 88 of the Environmental Protection Act 1990).

Paragraph 2 sets out the power to detain. It provides that a designated community
support officer can require the name and address of a person who he believes to have
committed an offence to which the designated powers relate and in the police area to
which the designation relates. If the other person fails to comply with the request to
give his name and address or gives aname or address which the designated community
support officer has reason to believe is false or inaccurate, the designated community
support officer can require the other person to wait with him for up to 30 minutes,
pending the arrival of constable. The other person may choose, if asked, to accompany
the designated community support officer to a police station rather than wait. Any
person who fails to comply with the request, by a designated officer, to give his name
and address; or who makes off while subject to arequirement to wait for alimited period
pending the arrival of a constable; or makes off while accompanying the designated
officer to apolice station having chosen to be escorted to a police station, will be guilty
of an offence. The offenceispunishable, on summary conviction, to afine not exceeding
level 3 on the standard scale (currently £1000). The powers in this paragraph can be
used in relation to relevant fixed penalty offences or in respect of offencesthat appear to
have caused alarm, injury or distressto any other person, or theloss of or damageto any
other person’ s property. Conditions may be applied to the application of this paragraph
by designation, such aslimiting it to those of fenceswitnessed by the community support
officer or excluding particular offences or categories of offence.

Where paragraph 3 is applied to a community support officer, it extends to him the
powers of a constable under section 50 of this Act to require the name and address of a
person whoiis, or is believed to have been, acting in an anti-social manner as defined in
section 1 of the Crime and Disorder Act 1998, namely ‘in amanner that caused or was
likely to cause harassment, alarm or distress to one or more persons not of the same
household as himself’. The Community Support Officer is then given the same power
of detention asis conferred by paragraph 2 in relation to a person who fails to comply
with the requirement or appears to have given afalse or inaccurate name or address.

Paragraph 4 specifies the circumstances in which a designated community support
officer may use reasonable force in the exercise of his powersto detain.

When paragraph 5is specified in acommunity support officer’ sdesignation, it extends
to him the duty of a constable under section 12 of the Criminal Justice and Police Act
2001 to require an individual not to consume alcohol (or what he reasonably believes
to be alcohal) in places designated by local authorities, and surrender alcohol in an
unsealed container to the community support officer. The CSO may then dispose of
the alcohol as he considers appropriate. Failure to comply with a community support
officer’s request is an offence punishable, on summary conviction, to a fine not
exceeding level 2 on the standard scale (currently £500).

Paragraph 6 confers similar powers on a community support officer to paragraph 5,
but this time under the authority of section 1 of the Confiscation of Alcohol (Y oung
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Persons) Act 1997. A suitably designated CSO will be able to confiscate alcohol (or
what he reasonably believes to be alcohal) in an unsealed container, from someone
who is under 18 years of age or from someone who intends to supply it to someone
who is under age of 18 for their consumption. The CSO may then be able to dispose
of the alcohol as he considers appropriate. Failure to comply with a community
support officer’ srequest is an offence punishable, on summary conviction, to afine not
exceeding level 2 on the standard scale (currently £500).

When paragraph 7 is specified in acommunity support officer’ sdesignation, it extends
to him the power of a constable or a uniformed park-keeper under subsection (3) of
section 7 of the Children and Y oung Persons Act 1933 to seize tobacco or cigarette
papers from any person who appears to be under 16 years old whom he finds smoking
in any street or public place. The CSO may then dispose of any seized material in such
manner as the relevant police authority provides.

When paragraph 8 is specified in acommunity support officer’ sdesignation, it extends
to him the power of a constable under section 17 of the Police and Criminal Evidence
Act 1984 (PACE) (entry for the purpose of saving life or limb or preventing serious
damage to property). This would, for example, enable a community support officer to
enter a property where neighbours suspected an elderly occupant had fallen and was
unresponsive. Unlike the power to enter premises conferred in paragraph 9, this power
does not require a community support officer to be accompanied by a constable.

Where paragraph 9isspecifiedinacommunity support officer’ sdesignation, it extends
to him the new powers of a constable under section 59 of this Act regarding vehicles
used in amanner causing alarm, distress or annoyance. However, the new powersin so
far as they include power to enter premises are only exercisable when in the company
of and under the supervision of a constable.

Where specified in the designation of a community support officer, paragraph 10
extends any powers conferred on designated persons for the removal of abandoned
vehicles by regulations under section 99 of the Road Traffic Regulation Act 1984.

When paragraphs 11 or 12are specified in acommunity support officer’ s designation,
they extend to him limited powers to stop vehicles and direct traffic. These powers
would enable such community support officers to help agencies such as the Vehicle
Inspectorate and local authorities to conduct roadworthiness and emissions tests and
also to facilitate the escorting of abnormal loads.

Paragraph 13 specifies powersthat can be extended to adesignated community support
officer in respect of road checks. This includes the powers of a police officer to carry
out an authorised road check under section 4 of PACE. This enables a road check
(authorised by the rank of superintendent or above) to be established for the purposes
of ascertaining whether avehicleis carrying a person who committed an offence other
than aroad traffic offence or a[vehicle] excise offence; aperson who iswitnessto such
an offence; aperson intending to commit such an offence; or aperson who isunlawfully
at large. It also includes the powers of a constable conferred under section 163 of the
Road Traffic Act 1984 to enable him to require a vehicle to stop for the purpose of a
road check.

Paragraphs 14 and 15enable the extension of strictly limited powers of a constable
under the Terrorism Act 2000. The purpose of extending such powers to designated
community support officersisto enable them to provide valuable support to constables
in times of terrorist threat and to give chief officers the discretion to deploy constables
for duties that require their full expertise and powers in such times. If specified in a
community support officer’ s designation, paragraph 14 confers on him the powers of a
constable under section 36 of the Terrorism Act 2000 to enforce a cordoned area, where
the cordoned area has been established under the Terrorism Act. These powers enable
a constable to prevent the cordon from being breached by giving orders (for example
requiring a person to leave the cordoned area), making arrangements (for example
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for the removal of a vehicle) or impaosing prohibitions or restrictions (for example to
prevent or restrict access to the cordoned area). If specified in a community support
officer's designation, paragraph 15 confers on him the powers of a constable under
sections 44(1)(a), 44(1)(d), 44(2)(b) and 45(2) of the Terrorism Act 2000 (powers of
stop and search). These are the powers to stop and search vehicles; to search anything
in or on avehicle or carried by the driver or by any passenger in that vehicle; to search
anything carried by a pedestrian; and to seize and retain any article discovered in the
course of asearch by him or a constable under these provisions. It does not extend the
powers of a constable to search people — drivers, passenger or pedestrians. Paragraph
15(2) provides that these powers cannot be exercised by a designated community
support officer except in the company of and under the supervision of a constable.

Part 2: Investigating Officers

208.

209.

210.

211.

212.

This Part includes a range of powers which would be needed to support the work
of civilian investigating officers in specialist areas such as financial and Information
Technology crime. They are mainly linked to entry, search and seizure. For example,
powersto obtain and exercise search warrants, to seize evidence and to apply to ajudge
for access to confidential material. It aso covers powers to enter and search premises
following arrest. This set of powers is particularly relevant to the work of Scenes of
Crime Officers, many of whom are aready civilians. Investigating officers could aso
have arole in other aspects of the investigating process such as interviewing. Thisis
recognised through other powers available in this Part: the power to arrest for further
offences which may cometo light during interview and the power to warn interviewees
about the consegquences of any failure to account for their presence at aparticular place.

Paragraph 16 enables a suitably designated person to apply for and be granted
search warrants under PACE, to execute warrants and to seize and retain things for
which a search has been authorised. It extends that power of seizure to computerised
information. It provides that the standard safeguards covering the process of applying
for asearch warrant, the contents of the warrant and the way in which thewarrant should
be exercised are extended to warrants dealt with by designated persons. It imposes
the same obligations on designated personsin relation to providing records of seizure,
providing access to or copies of seized material and retaining seized materia as apply
to constables. It gives the same protection from seizure to legally privileged material in
relation to seizures by designated persons as applies to seizures by constables.

Paragraph 17 enables a suitably designated person to obtain access to confidential
material under section 9 of PACE by making an application to a circuit judge under
Schedule 1 to that statute. It extends standard PACE protections and obligations to
material seized by or produced to a designated person under these provisions.

Paragraph 18 enablesasuitably designated person to use the powers under section 18 of
PACE to enter and search any premises occupied or controlled by aperson who isunder
arrest for an arrestable offence and to seize and retain items found on such a search.
The designated person may conduct such a search before the arrested person is taken
to apolice station and without obtaining the authority of an inspector if the presence of
the arrested person is necessary for the effective investigation of the offence. Standard
PACE protections and obligations are extended to material seized by a designated
person under these provisions.

Paragraph 19 enables a suitably designated person, when lawfully on any premises, to
exercise the same general powers to seize things as are available to a constable under
section 19 of PACE. The designated person may aso make use of the power to require,
in certain circumstances, the production of electronically stored material in aformin
which it can be taken away. Once again, standard PACE protections and obligations
are applied.
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Paragraph 20 enables a suitably designated person, instead of a constable, to act asthe
supervisor of any access to seized material to which a person is entitled, to supervise
the taking of a photograph of seized material, or to photograph it himself.

Paragraph 21 enables a suitably designated person to arrest a detained person for a
further offence if it appears to him that the detained person would be liable to arrest
for that further offence if released from his initial arrest. It also provides that the
consequences of failure to account for objects or marks etc. will apply to such arrests.

Paragraph 22 provides a power for the custody officer to transfer to a designated
civilian investigating officer responsibility for a detained person. Section 39 of PACE
places on custody officers the duty to ensure that al persons in police detention are
treated in accordance with the Act and relevant codes of practice. Section 39(2) allows
for this duty to ceaseif the custody officer transfers a person to the custody of a police
officer investigating an offence or the custody of an officer who has charge of that
person outside the police station. This paragraph modifies section 39(2) so that when
a designated investigating officer is given custody of a detained person in the police
station, the custody officer’ s responsibilities can similarly be transferred. Section 39(3)
—the duty for the person investigating the offence, once the detained person isreturned
to the custody of the custody officer, to report back to the custody officer how the codes
were complied with — is also applied to the investigating officer by this paragraph. A
designated investigating officer using powersunder this paragraphisregarded ashaving
the detainee in hislawful custody, with a duty to prevent his escape and entitlement to
use reasonable force.

Paragraph 23 enables asuitably designated person to question an arrested person under
sections 36 and 37 of the Crimina Justice and Public Order Act 1994 about facts
which may be attributable to the person’ s participation in an offence. For example, that
person’s presence at a particular place at arelevant time or the presence of potentially
incriminating objects, substances or marks. The designated person may also give the
suspect the necessary warning about the capacity of a court to draw inferences from a
failure to give a satisfactory account in response to questioning.

Paragraph 24 enables a suitably designated person to use powers available to
constables under Part 2 of the Criminal Justice and Police Act 2001 where those powers
supplement powers conferred on designated persons under other paragraphs of Part 2 of
the Schedule. In essence this means that where a designated person has been provided
with a specific power of seizure and exercising it on premises is compromised by the
sheer bulk or complexity of the material to be searched through, that material can be
moved elsewhere for sifting, subject to arange of detailed safeguards.

Part 3: Detention officers

218.

2109.

220.

This Part covers powersthat would be exercised by detention officersat police stations.
Many of them are connected to the handling of personsin custody — an area of work
in which police support staff are increasingly involved — such as powers to search
detained persons, to take fingerprints and certain samples without consent and to take
photographs. Providing police support staff with these and other powers will broaden
the scope of the work they can undertake and ensure their work is underpinned by the
law.

Paragraph 25 enables a suitably designated detention officer to require certain defined
categories of persons who have been convicted, cautioned, reprimanded or warned
in relation to recordable offences to attend a police station to have their fingerprints
taken. Recordabl e offences are set out in regulations made under section 27 of PACE:
the National Police Records (Recordable Offences) Regulations 2000, which include
offences carrying a sentence of imprisonment on conviction.

Paragraph 26 enables a designated detention officer to carry out non-intimate searches
of persons detained at police stations or el sewhere and to seize items found during such
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searches. Restrictions on the scope of searching and seizure and on the circumstances
in which searches can be carried out are applied to designated personsin the same way
as to constables.

Paragraph 27 enables a designated detention officer to carry out searches and
examinations in order to determine the identity of persons detained at police stations.
Identifying marks found during such processes may be photographed. This makes
subsection (6)(b) of section 54A of PACE (under which this power may be exercised
by persons designated for the purpose by a chief officer of police) unnecessary. In
conseguence, section 54A(6) is amended by paragraph 9(2) of Schedule 7.

Paragraph 28 enablesadesignated detention officer to carry out intimate searchesin the
same very limited circumstances that are applicable to constables. An intimate search
is a search that consists of the physical examination of a person’s body orifices other
than the mouth.

Paragraph 29 enables a designated detention officer to take fingerprints without
consent in the same circumstancesthat aconstable can. They can also dischargethe duty
to inform the person concerned that his fingerprints may be the subject of a speculative
search against existing records.

Paragraph 30 enables a designated detention officer to discharge the duty to inform
a person from whom an intimate sample has been taken that the sample may be the
subject of a speculative search against existing records.

Paragraph 31 enables a designated detention officer to take non-intimate samples
without consent and to inform the person from whom the sampleis to be taken of any
necessary authorisation by asenior officer and of the groundsfor that authorisation. The
designated person may also inform the person concerned that a non-intimate sample
may be the subject of a speculative search against existing records.

Paragraph 32 enables a designated detention officer to require certain defined
categories of persons who have been charged with or convicted of recordable offences
to attend a police station to have a sample taken.

Paragraph 33 enables a designated detention officer to photograph detained persons
in the same way that constables can. This makes subsection (3)(b) of section 64A of
PACE (under which this power may be exercised by persons designated for the purpose
by a chief officer of police) unnecessary. In consequence, section 64A(3) is amended
by paragraph 9(5) of Schedule 7.

Part 4: Escort Officers

228.

229.

230.

This Part covers escort powers. It includes powers enabling civilians to transport
arrested persons to police stations. It also allows civilians to escort detained persons
from one police station to another or between police stations and other locations
specified by the custody officer.

Paragraph 34 enables a suitably designated person to carry out the duty of taking a
person arrested by a constable to a police station as soon as practicable. That must
be a designated station (i.e. a main station equipped for holding detainees) unless
the person is working in an area not covered by such a station and it appears that
it will not be necessary to hold the arrestee for more than six hours. The designated
person may delay removal to a police station if the arrestee is required elsewhere
for immediate investigative purposes. A designated person using powers under this
paragraph isregarded as having the arrestee in lawful custody. He has aduty to prevent
escape and is entitled to use reasonable force and to carry out non-intimate searches.

Paragraph 35 enables a suitably designated person, with the authority of the custody
officer, to escort detainees between police stations or between police stations and other
specified locations. Once again, adesignated person using powers under this paragraph
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is regarded as having the detainee in lawful custody. He has a duty to prevent escape
and is entitled to use reasonable force and to carry out non-intimate searches. Where
the custody officer transfers a detainee to a designated person under these provisions,
the designated person becomes responsible for ensuring appropriate treatment for the
detainee.

Section 39: Police powersfor contracted-out staff

231.

232.

233.

234.

235.

236.

237.

238.

A number of police forces already contract out aspects of their detention and escort
services to the private sector, but employees of companies involved in that work have
not had access to relevant police powers. This section allows for the powers in Parts
3 and 4 of Schedule 4 to be conferred by the chief officer of aforce on employees of
companies contracted to provide detention and escort services to that force.

Subsection (1) provides that the section only applies where the police authority has
entered into a contract with a ‘contractor’ for the provision of services relating to the
detention or escort of persons who have been arrested or are detained in custody.

Subsection (2) enablesthe chief officer in charge of aforceto designate any person who
is an employee of a contractor as either a detention officer or an escort officer or both.

Under subsection (3), chief officerswill beableto confer on such employeessomeof the
powers and duties otherwise only available to police constables and others. Subsection
(6) limits the powers that can be conferred on designated persons under this section
to those in Part 3 (detention officers) and Part 4 (escort officers) of Schedule 4 to
the Act. Subsection (7) clarifies that a designation cannot authorise or require conduct
beyond the specified functions and that a designation may contain restrictions and
conditions. For example, the designation may specify that the powers can only be used
inaparticular area or for a particular period.

Subsections (4) and (5) prevent a designation being granted unless the chief officer
is satisfied that the person is suitable to carry out the relevant functions, capable of
carrying them out and has been adequately trained and that the contractor is a fit and
proper person to supervise the carrying out of the relevant functions.

Subsection (8) provides that where a power alows for the use of reasonable force
when it is exercised by a police constable, a person exercising such a power under a
designation shall have the same entitlement to use reasonable force as the constable;
for example when carrying out a search.

Subsection (9) gives the Secretary of State the power to make regulations covering the
handling of complaints or allegations of misconduct against designated persons when
carrying out the relevant functions. Subsection (10) provides that regulations under
subsection (9) may apply any provision of Part 2 of this Act in respect of complaints
against police officers to complaints against persons designated under this section.
The intention is to bring contracted-out persons within the remit of the Independent
Police Complaints Commission. Subsection (11) requiresthe Secretary of State, before
making regulations under this section, to consult those whom he considers represent
the interests of police authorities and chief officers of police. Where this formulation
occurs in existing legislation, the Secretary of State currently consults the APA and
ACPO and/or CPOSA. The Secretary of State must also consult the Independent Police
Complaints Commission. He may in addition consult anyone else he chooses.

Subsection (12) enables the chief officer to determine afixed period for the designation
which must be specified in the designation. The designation may be renewed at any
time, but it can be withdrawn or cease. Subsection (13) requiresthe designation to cease
if the designated person stops being an employee of the contractor or if the contract
between the police authority and the contractor is terminated or expires.

36


http://www.legislation.gov.uk/id/ukpga/2002/30/section/39
http://www.legislation.gov.uk/id/ukpga/2002/30/section/39/1
http://www.legislation.gov.uk/id/ukpga/2002/30/section/39/2
http://www.legislation.gov.uk/id/ukpga/2002/30/section/39/3
http://www.legislation.gov.uk/id/ukpga/2002/30/section/39/6
http://www.legislation.gov.uk/id/ukpga/2002/30/section/39/7
http://www.legislation.gov.uk/id/ukpga/2002/30/section/39/4
http://www.legislation.gov.uk/id/ukpga/2002/30/section/39/5
http://www.legislation.gov.uk/id/ukpga/2002/30/section/39/8
http://www.legislation.gov.uk/id/ukpga/2002/30/section/39/9
http://www.legislation.gov.uk/id/ukpga/2002/30/section/39/10
http://www.legislation.gov.uk/id/ukpga/2002/30/section/39/11
http://www.legislation.gov.uk/id/ukpga/2002/30/section/39/12
http://www.legislation.gov.uk/id/ukpga/2002/30/section/39/13

These notes refer to the Police Reform Act 2002 (c.30)
which received Royal Assent on 24 July 2002

Section 40: Community safety accreditation schemes

239.

240.

241.

242.

This section enables a chief officer of police to establish and maintain a scheme that
accredits suitably skilled and trained non-police employees with powers to undertake
specified functionsin the support of the police. For example, achief officer may accredit
street wardens employed by thelocal authority with powersto address some anti-social
behaviour offences.

Subsections (1) and (2) of this section enable the chief officer of aforce to establish
and maintain a community safety accreditation scheme in order that some of the
powers normally available to police constables or others could be conferred on persons
accredited under this scheme. Subsection (3) sets out the purposes of such a scheme.
Subsections (4) and (5) list those whom chief officers must consult before establishing
a community safety accreditation scheme in their police area. The Commissioner of
the Metropolitan Police must consult the Metropolitan Police Authority, the Mayor of
London, and every local authority any part of whose area lies within the police area.
Every other chief officer must consult with the relevant police authority for that area
and every local authority any part of whose area lies within the police area.

Subsection (7) requiresthat annual policing plans (prepared under section 8 of the 1996
Act) and drafts of such plans must detail the existence or otherwise of a community
safety accreditation scheme in the areaand any proposals to introduce such a scheme or
modify an existing scheme. Annual plansshould also detail the arrangementsfor powers
to be extended to police support staff, and how the community safety accreditation
scheme supplements this.

Subsection (8) ensures that a community safety accreditation scheme will require that
arrangements be made with employers in the local police area. These arrangements
will establish the supervision by these employers of those employees who have had
conferred on them some of the powersnormally availableto apolice constable or others.

Section 41: Accreditation under community safety accreditation schemes

243.

244,

245.

246.

247.

Subsection (1) specifies that this section applies only where a chief officer has made
arrangements with an employer to carry out community safety functions as part of a
community safety accreditation scheme. Subsections (2) and (3) of the section enable
the chief officer to accredit any employee of an employer who has entered into
arrangements for the purposes of a community safety accreditation scheme, on receipt
of an application, with any of the powers listed in Schedule 5.

Subsection (4) lists preconditions for the accreditation of any person. The chief officer
must be satisfied that the employer is suitable to supervise a person who has such an
accreditation, and that the accredited person is suitable to exercise the specified powers
and duties, is capable of carrying out the relevant functions and has been adequately
trained.

Subsection (5) enables a chief officer to charge a fee he considers appropriate for
consideration of an application for accreditation or the renewal of accreditation, and for
the granting of an accreditation.

Subsection (6) clarifies that accreditation cannot authorise or require conduct beyond
the specified functions and that a designation may contain restrictions and conditions.
For example, the accreditation may limit the extension of powers to a particular
geographical area such as a particular area that is known to suffer from anti-social
behaviour.

Subsection (7) enablesthe chief officer to determine afixed period for the accreditation,
which must be specified in the accreditation. The accreditation may be renewed at any
time. However, it can bewithdrawn or cease. Subsection (8) requiresthe accreditationto
cease if the accredited person stops working for the employer who made arrangements
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with the chief officer to provide community safety functions under acommunity saf ety
accreditation scheme or if the arrangements come to an end.

Schedule 5: Powers exercisable by accredited persons

248.

This schedule details the powers that can be exercised by an accredited person if
specified in his accreditation. The list of powers is more limited than those that can
be conferred on community support officers under Part 1 of Schedule 4. Accredited
persons can issue fixed penalty noticesfor offences of cycling on afootway (section 54
of the Road Traffic Offenders Act 1988 in respect of section 72 of the Highway
Act 1835); dog fouling (section 4 of the Dogs (Fouling of Land) Act 1996) and
litter (section 88 of the Environmental Protection Act 1990), but cannot issue fixed
penalty notices under the Criminal Justice and Police Act 2001 (paragraph 1). Under
paragraphs 2 and3of Schedule 5, accredited persons can have conferred on them the
power to reguire the name and address of a person acting in an anti-social manner,
like community support officers under paragraphs 2 and 3 of Schedule 4. However,
unlike community support officers, accredited persons cannot have conferred on them
the power to detain an individual who does not comply with this request. Nor can
accredited persons use reasonable force when exercising their powers (as community
support officers can under paragraph 4 of Schedule 4). Under paragraphs 4, 5 and
6, accredited persons can have conferred on them the same powers regarding al cohol
consumption in designated places, confiscation of alcohol and confiscation of tobacco
as community support officers under paragraphs 5, 6 and 7 of Schedule 4. Again as
with community support officers, accredited persons can have conferred on them any
powers conferred on designated persons for the removal of abandoned vehicles by
regulations under section 99 of the Road Traffic Regulation Act 1984 (paragraph 7).
Under paragraphs8 and 9, accredited persons can a so have conferred on them the same
powers regarding stopping vehicles for testing, and the escorting of abnormal loads,
as community support officers under paragraphs 11 and 12 of Schedule 4. However,
accredited persons are not permitted to enter or search any premises for the purposes
of saving life or limb or preventing serious damage to property (as suitably designated
community support officers can under paragraph 8 of Schedule 4). Accredited persons
do not have any of the powersto seize vehicles used to cause alarm etc. (paragraph 9 of
Schedule 4). They do not have any of the powersto carry out road checks (paragraph 13
of Schedule 4). Nor do they have any powers under the Terrorism Act 2000 (paragraphs
14 and 15 of Schedule 4).

Section 42: Supplementary provisions relating to designations and accreditations

249.

250.

251.

252.

253.

Subsection (1) provides that where a designated or accredited person relies on any
power or duty in dealings with a member of the public, he must show that person his
designation or accreditation if asked to do so.

Subsection (2) providesthat persons designated or accredited by achief officer of police
canonly exercise powersif they arewearing auniform endorsed by the chief officer and
identified or described in their designation or accreditation. Accredited persons must
also wear abadge in aform to be decided by the Secretary of State.

Subsections (3) and (4) allow chief officers and Directors General respectively to
modify or withdraw a designation or accreditation at any time.

Subsections (5) and (6) specify that if a chief officer modifies or withdraws the
designation of a contracted-out individual or the accreditation of an individual, he must
notify the relevant contractor or employer.

Subsections (7) to (10) provide that, for the purposes of determining liability for
unlawful conduct, conduct in reliance on adesignation or accreditation shall betaken as
conduct in the course of employment by the designated or accredited person’semployer
—whether that be the police authority, Service Authority or some other entity. Following
from that, the relevant employer isto be treated as ajoint tortfeasor.
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Section 43: Railway safety accreditation scheme

254.

255.

256.

257.

258.

250.

260.

This section alows the Secretary of State to make regulations to enable the chief
constable of the BTP to establish and maintain a railway safety accreditation scheme.
The scheme would be largely modelled on the community safety accreditation schemes
of chief officers of Home Office police forces provided for in section 40, abeit that the
railway safety accreditation scheme may differ where necessary to meet the specific
needs of therailways. For example, it would allow the BTP' s chief constable to accredit
suitably trained security staff employed by train operating companies with powers to
deal with certain anti-social activity on the railways.

Subsection (2) defines the railway safety accreditation scheme by reference to its
geographical extent and the powers available to those accredited under that scheme.
The scheme is limited to the railways jurisdiction of the BTP, whose jurisdiction is
defined in section 53(3) of the British Transport Commission Act 1949 as ‘in, on or
in the vicinity of policed premises in England and Wales'. ‘Policed premises’ are in
essence the areas of railway property that are policed by the BTP.

Subsection (3) allows the regulations permitting the setting up and maintenance of the
railway safety accreditation scheme to defineits purpose, the procedure to be followed
when establishing the scheme and the matters that must be contained in that scheme.

Subsection (4) allows the regulations to make provision on who may be accredited
under the railway safety accreditation scheme and the procedure and criteria used in
their accreditation.

Subsection (5) alows the regulations to confer powers on a person accredited under
the railway safety accreditation scheme. The effect of subsection (6) is that, with two
exceptions, only the powers available to an accredited person under a community
safety accreditation scheme, listed in Schedule 5 to this Act, may be conferred on a
person accredited under therailway safety accreditation scheme. Thetwo powers, listed
in subsection (7), that are not included in Schedule 5 but can be conferred on such
accredited persons are the powers to issue ‘on the spot’ fixed penalty notices for the
offences of trespassing on arailway and throwing stones at trains.

Subsection (8) allows the regulations permitting the setting up and maintenance of the
railway safety accreditation scheme to apply to a person accredited under that scheme
any of the provisions of Chapter 1 that can be applied to a person accredited under
a community safety accredited scheme. The community safety accreditation scheme
provisions can be applied with modifications if necessary.

Subsection (9) lists those persons whom the Secretary of State must consult before
making regulations under subsection (1). He must consult the chief constable of the
BTP, and the British Transport Police Committee. He must consult those whom he
considersrepresent theinterests of police authorities and chief officersof police. Where
this formulation occursin existing legislation, the Secretary of State currently consults
the APA and ACPO and/or CPOSA.. The Secretary of State must also consult the Mayor
of London and those whom he considers represent the interests of local authorities. He
may in addition consult anyone else he chooses.

Section 44: Removal of restriction on powers conferred on traffic wardens

261.

262.

Under section 95 of the Road Traffic Regulation Act 1984 (RTRA 1984), traffic
wardens are empowered to undertake functions prescribed by the Secretary of State.
Section 96(1) of the RTRA 1984 provides that for the purposes of carrying out
such functions, references in certain specified enactments to a constable shall include
references to a traffic warden. Traffic wardens can then exercise the powers of a
constable.

A limitation is, however, applied by section 96(3). This has the effect of providing
that certain powers cannot be conferred on traffic wardens. One of these powersisthe
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general power to stop vehicles conferred by section 163 of the Road Traffic Act 1988
(RTA 1988). At present, traffic wardens can stop vehicles only in a limited range of
circumstances. This restricts the functions they can carry out. It means that generally
police officers must be employed in undertakings where it may be necessary to stop
vehicles, even though their other powers may not be required. Subsection (3) removes
the reference in section 96(3) of the RTRA 1984 to section 163 of the RTA 1988. It
thereby gives traffic wardens the same power to stop vehicles as that currently held
by police officers. As traffic wardens aready have a power to direct traffic they will
therefore now be able to undertake escorting duties. Subsection (2) makes clear that the
power to stop also includes a power to stop vehicles for tests of their roadworthiness
and compliance with construction and use regulations.

Section 45: Code of practicerelating to chief officers powersunder Chapter 1

263.

This section requiresthe Secretary of State to issue acode of practice about the exercise
of the powers extended under Chapter 1 of Part 4. It provides that he may revise any
part or al of the code of practice from timeto time; and that chief officersand Directors
General must have regard to this code in discharging any function to which the code
applies. Before issuing or revising any such code, the Secretary of State must consult
the Directors General of NCIS and NCS and the Service Authorities of those two
organisations. He must aso consult those whom he considers represent the interests
of police authorities and chief officers of police. Where this formulation occurs in
existing legislation, the Secretary of State currently consults the APA and ACPO and/
or CPOSA. In addition, he must consult the Mayor of London, and those whom he
considers represent the interests of local authorities. The Secretary of State may aso
consult anyone else he chooses. The Secretary of State must lay any codes or revisions
of codesissued under this section before Parliament. The codewill include such matters
as appropriate combinations of powers that could be given to the various categories of
civilian officers. It islikely to cover issues such as criteria for satisfaction of the tests
in sections 38(4), 39(4) and (5), and 41(4) asto the suitability and capability of persons
for particular functions and as to adequate standards of training. For example, it is
proposed that criminal record checks should be carried out before aperson isdesignated
or accredited under the Act.

Section 46: Offences against designated and accredited persons etc.

264.

265.

266.

267.

This section sets out various offences relating to assaulting, obstructing or
impersonating designated or accredited persons. They paralel the provision for
offences relating to assaulting, obstructing or impersonating police officers contained
in sections 89 and 90 of the 1996 Act.

Subsection (1) makes it an offence to assault a designated or accredited person in the
execution of hisduty or to assault a person assisting a designated or accredited person
in the execution of his duty. The penalty is imprisonment not exceeding six months or
afine not exceeding level 5 on the standard scale (currently £56000) or both.

Subsection (2) makes it an offence to resist or wilfully obstruct a designated or
accredited person in the execution of his duty or to resist or wilfully obstruct a person
assisting a designated or accredited person in the execution of his duty. The penalty is
imprisonment not exceeding one month or afine not exceeding level 3 on the standard
scale (currently £1000) or both.

Subsection (3) makes it an offence, provided there is intent to deceive, to impersonate
or pose as a designated or accredited person. It is aso an offence for an accredited or
designated person to make any statement or act in away that falsely suggests that he
has powers above and beyond those he in fact has. The penalty is imprisonment not
exceeding six months or a fine not exceeding level 5 on the standard scale (currently
£5000) or both.
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Section 47: Interpretation of Chapter 1

268.

This section defines certain terms used in Chapter 1 of Part 4. Amongst other things
it provides that references to carrying on business include reference to carrying out
statutory functions. Thiswould include, for example, the functions of alocal authority.

Part 4Chapter 2: Provisions modifying and supplementing police powers

Section 48: Offences for which a person may be arrested without warrant

269.

270.

271

272.

273.

This section amends section 24 of PACE for the purpose of including three further
offences in the list of offences for which a power of summary arrest exists. It also
provides for the complete list of arrestable offences previously in section 24(2) to be
set out in a more accessible form in a new schedule. Under section 24 of PACE a
constable may arrest without warrant anyone he has reasonabl e grounds to suspect has
committed, is about to commit or is committing an arrestable offence. Section 24 sets
out the definition of an arrestable offence as (@) any offence for which the sentence
is fixed by law, (b) any offence for which a sentence of imprisonment of five years
or more may be imposed and (c) any offence listed in subsection (2). If an offence is
not listed as arrestable under section 24 of PACE, then unless general arrest conditions
under section 25 of PACE apply, or there is a specific statutory power of arrest such as
that attached to section 103(1)(b) of the Road Traffic Act 1988, the police are unable
to take suspects into custody and question them. Questioning can only take place at the
scene of the offence and a suspect may only be summonsed to appear at a magistrates
court to answer charges. Arrestable offences attract other investigative powers under
PACE. For example under section 17(1)(b) of PACE a constable can enter and search
any premises without a warrant for the purpose of arresting a person for an arrestable
offence.

Subsections (2) and (3) have the effect of amending subsections 1(c) and (2) of
section 24 of PACE to replace the list of arrestable offences in section 24(2) of PACE
with anew Schedule 1A (see paragraph 274 below).

Subsection (4)(a) amends section 24(3)(a) of PACE to replace the reference to offences
mentioned in section 24(2) of PACE with offences listed in Schedule 1A.

Section 24(3) of PACE provides that conspiring to commit, attempting to commit,
inciting, aiding, abetting and counselling or procuring the commission of any offence
under section 24(2) of PACE will constitute an arrestable offence without prejudice to
section 2 of the Criminal Attempts Act 1981. However, where an offenceistriable only
summarily, it cannot be the abject of acriminal attempt under section 1 of the Criminal
Attempts Act 1981. Currently, section 24(3)(b) of PACE (attempts to commit such
offences) specifically excludes an offence under section 12(1) of the Theft Act 1968
(taking a vehicle without consent). However this is now not the only summary only
offence listed in section 24(2). Subsection (4)(b) therefore amends section 24(3)(b) to
makeit clear that it only appliesto offencesthat aretriable either way or indictableonly.

Subsection (5) inserts, after Schedule 1 to PACE, new Schedule 1A — set out in
Schedule 6 to this Act.

Schedule 6: Specific offences which are arrestable offences

274.

This schedule inserts new Schedule 1A in the Police and Criminal Evidence Act 1984.
Schedule 1A contains the list of arrestable offences to which section 24 (1)(c) applies.
The list contains three new additions:

* Making off without payment which is an offence under section 3 of the Theft Act
1978 (paragraph 7);

» Driving while disqualified which is an offence under section 103(1)(b) of the Road
Traffic Act 1988 (paragraph 16). This offence has a power of arrest, but it is
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restricted to situationswhere, effectively, auniformed police officer physically sees
a motorist driving a vehicle whom he reasonably suspects of being disqualified.
The power of arrest is therefore being extended firstly so that it can be exercised
by police officers not in uniform, and secondly so that it can be exercised after
the event, in relation to any person who has driven a vehicle on the road while
disqualified; and

» Assaulting a police officer in the execution of his duty or a person assisting such
an officer which is an offence under section 89(1) of the 1996 Act (paragraph 22).

The creation of three new arrestabl e offences will not have effect in relation to offences
committed before commencement of section 48.

Section 49: Power of arrest in relation to failure to stop a vehicle

276.

277.

278.

This section creates a statutory power of arrest for the offence under section 163 of the
Road Traffic Act 1988 —failureto stop avehiclewhen required to do so by aconstablein
uniform. But section 163 of the Road Traffic Act 1988 isnot made an arrestabl e of fence,
as the power to enforce the offenceis not intended to be exercisable by a constable out
of uniform. The new power of arrest for failure to stop avehicle will not have effect in
relation to offences committed before commencement of the Act.

Subsection (1) inserts anew subsection (4) in section 163 of the Road Traffic Act 1988
to provide a constable in uniform with the power to arrest without warrant a person he
has reasonable cause to suspect has committed an offence of failing to stop a vehicle
when reguired to do so by a constable in uniform.

Subsection (2) provides a constable in uniform with the power to enter and search
premises for the purpose of effecting an arrest under section 163 of the Road Traffic
Act 1988. It doesthis by adding to section 17(1)(c) of PACE anew sub-paragraph (iiia)
listing the offence under section 163 of the Road Traffic Act 1988 (failure to stop when
regquested to do so by a constable in uniform). A uniformed officer could rely on this
power to arrest, at some later point, a suspect who has left the scene.

Section 50: Persons acting in an anti-social manner

279.

280.

Section 1 of the Crime and Disorder Act 1998 permits certain ‘relevant authorities' (as
to which see sections 61 and 62 below) to apply for anti-social behaviour orders, which
deal with persons acting in an anti-social manner. Acting in an anti-social manner is
defined as a manner that causes or is likely to cause harassment, alarm or distress to
one or more persons not of the same household. This section provides uniformed police
officers with a power to combat such anti-social behaviour.

Subsection (1) of this section provides a uniformed constable with the power to require
aname and address from a person he believes has been acting, or is acting, in an anti-
social manner. Subsection (2) makes it an offence for a person to fail to give his name
and address when so required, or to give a false or inaccurate name. The offence is
punishable, on summary conviction, by a fine not exceeding level 3 on the standard
scale (currently £1000).

Section 51: Independent custody visitors for places of detention

281.

Custody visiting to police stations provides a means by which volunteers from the
community who are independent of the police and the criminal justice system can
inspect and report on the way in which arrested persons are dealt with by the police and
the conditions in which they are held. Although it remains alittle known feature of the
crimina justice system, it is thought to have a vital role as the only fully independent
check on the extent to which the rights of those individuals detained at police stations
are being respected.
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Custody visiting takes place aready, through the voluntary application by police
authorities of Home Office guidance. This section places custody visiting on astatutory
basis, which will immediately raise the profile of the whole system. Custody visiting
schemes in each police authority area will be mandatory rather than an optional
requirement. A supporting code of practice will provide for consistent standards across
England and Wales.

Subsection (1) of this section provides that each police authority in England and Wales
will set up, administer and review the arrangements for independent custody visiting
within their area.

Subsection (2) provides that police authorities, when recruiting, shall ensure that any
volunteer appointed to become a custody visitor must be independent of the police
authority and the chief officer of the relevant police force. Thiswill ensure that thereis
no conflict of interest. For example, serving police authority members, serving police
officers and support staff and special constables will not be eligible to apply until after
they have left or retired from their current duties.

Subsection (3) covers the general powers considered necessary for custody visitors to
carry out their functions. For example, the custody visitor should have access to the
custody suite where detainees are kept and the food preparation area if that is separate
to the custody suite.

Subsection (4) enablesthepoliceto refuse acustody visit to aspecific detaineein limited
circumstancesand with the authority of an officer of at |east inspector rank. Thegrounds
need to be grounds already specified in the arrangementsregarding independent custody
visiting made by the police authority, and procedures regarding denial of access must
be followed. Under subsection (5) the grounds must al so be amongst those set out in the
Secretary of State’'s code of practice referred to in subsection (6). Such grounds may,
for example, refer to a reasonable belief that a visit would have adverse consequences
such asinterference with evidence or other suspects being alerted.

Subsection (6) requires the Secretary of State to issue (and permits him from time to
time to revise) a code of practice regulating independent custody visiting, to which
police authorities and independent custody visitors must, under subsection (9), have
regard. Thiswill help to ensure consistent standards across England and Wales. It also
permits the Secretary of State to modify the code if necessary. Subsection (7) requires
the Secretary of State, before issuing or revising a code of practice, to consult those
whom he considers represent the interests of police authorities and chief officers of
police. Where this formulation occurs in existing legisation, the Secretary of State
currently consultsthe APA and ACPO and/or CPOSA. The Secretary of State may also
consult anyone else he chooses. The Secretary of State must lay any codes or revisions
of codes issued under this section before Parliament (subsection (8)).

Section 52: Detention review for detained personswho are asleep

288.

289.

The section makes technica amendments to PACE to resolve a conflict between
section 37(4) and (5) (duties of custody officer before charge) and section 40(12)
(review of detention) of that Act, and asimilar conflict between section 38(4) and (5)
(duties of custody officer after charge) and section 40(12) (review of detention).

Section 40 of PACE setsout provisionsfor periodic reviews of detention of each person
held in police custody in connection with the investigation of an offence. The officer
who carries out a review is known as the ‘review officer’. Section 40(12) of PACE
allows a detainee who is asleep not to be woken to make representations about his
continued detention and there is no requirement for the review officer to offer him the
opportunity to make representations in such circumstances. But sections 37(1) to (6)
(duties of custody officer before charge) which apply by virtue of section 40(8), and
specifically sections 37(4) and (5), mean that the detainee must be present when the
groundsfor continued detention are recorded by thereview officer who must at the same
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time inform him of those grounds. Section 37(6) sets out exceptionsto cover situations
where a person is: (a) incapable of understanding what is said to him; (b) violent or
likely to become violent; or (c) in urgent need of medical attention. The same conflictis
also present in sections 38(1) to (6) (duties of custody officer after charge) which apply
by virtue of section 40(10). Sections 38(3) and (4) require the detainee to be present
when the grounds for continued detention are recorded by the review officer who must
at the sametimeinform him of those grounds. Section 38(5) setsout exceptionsto cover
situations where a person is: (@) incapable of understanding what is said to him; (b)
violent or likely to become violent; or (c) in urgent need of medical attention.

The conflicts are resolved in this Act by amendments to PACE making an exception
similar to those contained in sections 37(6) and 38(5) to cover asituation where aperson
is asleep at the time when review and representations should take place.

Subsection (1) of this section amends section 40(8) of PACE to make reference
to a new subsection (8A) containing specific modifications. Subsection (2) inserts
after 40(8) the new subsection (8A). Subsections (8A)(a) and (b) replicate existing
provisions. However, new subsection (8A)(c) inserts after section 37(6)(a) of PACE
a hew paragraph (aa) containing the word “asleep”, thus adding situations in which
the person whose detention is under review is asleep to the list of exceptions to the
regquirement for that person to be present when the written record as to reasons for his
detention is made, and to have those reasons explained to him at that time.

Subsection (3)(a) simply amends section 40(10) to ensure that section 38(1) to (6B) of
PACE and not just 38(1) to (6) will have effect where aperson whaose detention isunder
review has been charged before the review. Subsection (3)(b) of this section amends
section 40(10) of PACE to makereferenceto anew subsection (10A) containing specific
modifications. Subsection (4) inserts after section 40(10) the new subsection (10A).
Subsection (10A)(a) is a dight modification of existing provision: it provides for
references to the person arrested or charged (rather than simply the person arrested)
to be substituted by a reference to the person whose detention is under review. New
section (10A)(b) inserts after section 38(5)(a) of PACE anew paragraph (aa) containing
theword “asleep”, thus adding situationsin which the person whose detention is under
review isasleep to thelist of exceptionsto the requirement for that person to be present
when thewritten record asto reasonsfor hisdetentionismade, and to havethosereasons
explained to him at that time.

Section 53: Persons suspected of offences connected with transport systems

293.

294.

295.

A second technical amendment to PACE addresses some loopholes in respect of Part
Il of the Transport and Works Act 1992 and sections 34 and 62 of PACE, which could
cause problemswith the processing of adrunken train or tram driver at the police station
and potentially may impact on a subseguent prosecution.

Chapter 1 of Part Il of the TWA 1992 deals with offences involving drink or drugs on
particular transport systems. Section 29 gives the police power to require breath tests;
section 30 gives the police powers of entry and arrest. The provisions are analogous
to those that apply under road traffic legislation to driving with excess alcohal. In
particular, the power to arrest without warrant contained in section 30(2) of the TWA
1992 usesidentical wording to that in section 6(5) of the Road Traffic Act 1988:

A constable may arrest a person without warrant if—

(8) asaresult of abreathtest... he has reasonable cause to suspect that the proportion
of alcohal in that person’s breath or blood exceeds the prescribed limit, or

(b) that person has failed to provide a specimen of breath when required to do so...
and the constable has reasonabl e cause to suspect that he has alcohol in his body.

A person arrested under either section 30(2) of the TWA 1992 or section 6(5) of the
RTA 1988isnot necessarily being arrested ‘ for an offence’. Thisissignificant inrespect
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of the provisions of PACE dealing with detention. For example, section 34(1) of PACE
provides that ‘a person arrested for an offence shall not be kept in police detention
except in accordance with the provisions of this Part of this Act.’

Section 34(6) of PACE provides that a person arrested under section 6(5) of the RTA
1988 isto betreated under PACE asif he had been arrested for an offence. That ensures
that all the norma PACE provisions in regard to treatment in custody apply. It aso
ensures that where a positive breath test is provided, the person can then be charged
and detained or bailed under PACE.

Thereisno similar provision in relation to persons being breath tested under the TWA
1992. Thishasled to doubt asto whether thereis power to charge a person under PACE
and then use the relevant PACE powers to detain or bail him.

Subsection (1) of this section simply inserts into section 34(6) of PACE areference to
section 30(2) of the TWA 1992. This ensures that all the normal PACE provisionswill
apply to someone arrested under that Act too, either for failureto provide a specimen of
breath when required to do so or where a constable has reasonabl e grounds to suspect
that the proportion of alcohol in that person’s breath or blood exceeds the prescribed
limit.

Another anomaly appliesin relation to blood or urine samples which may be required
if a suspected offender refuses to supply a breath test. Blood and urine samples
are intimate samples the taking of which, under section 62(1)(a) of PACE, must be
authorised by an officer of at least superintendent rank (this will be lowered to officer
of at least inspector rank on implementation of section 80(1) of the Crimina Justice
and Police Act 2001) and with the consent of the suspect. Road traffic cases under
sections4to 11 of the RTA 1988 are exempt from the normal requirement to obtain the
authority of a superintendent to take an intimate sample from a person in custody by
virtue of section 62(11) of PACE. However, this exemption does not currently apply
under the TWA 1992. That would mean that if ablood or urine specimen were required
from a suspected offender without prior authorisation by a superintendent, the sample
could be treated as inadmissible. This could lead to the failure of attempts to prosecute
successfully persons suspected of driving particular modes of transport while under the
influence of alcohol or drugs.

Subsection (2) of this section therefore amends section 62(11) of PACE to include a
referenceto sections 26 to 38 of the TWA 1992 so that the taking of specimensunder the
1992 Act is similarly unaffected by the PACE requirement to obtain the authorisation
of an officer of at least superintendent rank.

Section 54: Persons authorised to take intimate samples from personsin police
detention

301.

302.

303.

Section 62(9) of PACE provides that intimate samples other than urine samples or
dental impressions may only be taken by a registered medical practitioner and that a
dental impression may only be taken by aregistered dentist.

Subsection (1) amends section 62(9) so that registered health care professionals may
also take samples that currently must be taken by aregistered medical practitioner.

Subsections (2) and (3) define the term ‘registered hedth care professiona’. A
registered health care professional is a person (other than a medical practitioner) who
is a registered nurse or a registered member of a health care profession which has
been designated by the Secretary of State. The health care professions which may be
designated are those professions specified in section 60(2) of the Health Act 1999,
namely:

(a) the professions regulated by the Pharmacy Act 1954, the Medical Act 1983, the
Dentists Act 1984, the Opticians Act 1989, the Osteopaths Act 1993 and the
Chiropractors Act 1994,
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(b) the professions regulated by the Nurses, Midwives and Health Visitors Act 1997,

(c) the professions regulated by the Professions Supplementary to Medicine Act
1960,

(d) any other profession regulated by an Order in Council under section 60 of the
Health Act 1999.

Section 55: Extension of role of health care professionals

304.

305.

306.

307.

308.

309.

310.

311.

When investigating whether adriver has committed adrink driving offence, aconstable
may, under section 7 of the Road Traffic Act 1988 (RTA 1988 1988), require the
driver to provide a specimen of blood for testing in a laboratory. The offences in
guestion are: causing death by careless driving when under the influence of drink or
drugs (section 3A, RTA 1988); driving or being in charge of a vehicle when under the
influence of drink or drugs (section 4, RTA 1988); and, driving or being in charge of
avehicle with alcohol concentration above the prescribed limit (section 5, RTA 1988).
From the sample they can discover the level of alcohol present and whether the legal
limit has been exceeded. This hel ps determine whether a charge should be brought and
the nature of any such charge.

The current position isthat intimate samples, such as specimens of blood, can be taken,
for whatever purpose, with thedriver’ sconsent, and only by amedical practitioner. This
position is established by section 62(9) of PACE and section 11(4) of the RTA 1988.

As regards section 62(9), a yet to be implemented amendment was made by
section 80(2) of the Criminal Justice and Police Act 2001. This alows nurses to take
such section 62(9) samplesat police stations. (Section 54 of thisAct further broadensthe
provisionto allow all registered health care professional sto take such samples.) Section
80(2) of the Criminal Justice and Police Act 2001 did not however amend section 11(4)
of the RTA 1988. As aresult, in road traffic cases the specimen must still be taken by
amedical practitioner.

The effect of this section is to enable, in routine cases, a registered heath care
professional instead of a medical practitioner to take the specimen required. The new
provision aims to help prevent delays and removes the need to call on a medical
practitioner unnecessarily.

Subsection (1) provides that it shall be the constable making the requirement who
decides whether the specimen is taken by a registered health care professiona or a
medical practitioner. Thisisto avoid the possibility that a person might argue he would
consent to the taking of a specimen by amedical practitioner (who might not be readily
available) but not by aregistered health care professional.

Under the present section 7 there can be no requirement to provide a specimen where
amedical practitioner is of the opinion that for medical reasons a specimen cannot or
should not be taken. Subsection (2) providesthat aregistered health care professiona’s
opinion should carry the same weight unless a medical practitioner is of the contrary
opinion.

Subsections (3) and (4) define the term ‘registered health care professional’ (see
paragraph 303 above).

Subsection (5) confirms that a specimen is properly taken only if the subject consents
and the specimen is taken by amedical practitioner or, if at a police station, by either a
medical practitioner or aregistered health care professional.

Section 56: Specimens taken from persons incapable of consenting

312.

Under existing legislation (Road Traffic Act 1988, section 11(4)) aperson must consent
before a blood specimen can be taken. If he does not consent, the person taking the
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specimen could be committing an offence. To take a sample without consent could
constitute an assault. It could also, in affecting the relationship between patient and
doctor, amount to abreach of medical ethics. Asaresult, if aperson cannot give consent,
typically because he is unconscious following a road traffic accident, there can be no
specimen. This can prevent an appropriate drink driving prosecution because evidence
as to the amount of alcohol in the person’s blood is not available.

Thissection enablesamedical practitioner (but not aregistered health care professional)
to take a specimen without consent when, and only when, a person cannot give consent
because of his condition following an accident. However, once the person’s condition
hasimproved, he will be asked if he consents to the analysis of the specimen. If he does
not consent, he will be committing an offence, but the sample will not be analysed.
The person taking the sample will be a police surgeon whenever possible, but never a
person with direct medical responsibility for the patient. He will not to be obliged to
take the specimenif it isagainst his own ethics or the medical well-being of the patient.
Consequently, the changes enable a specimen to be taken from someone incapable of
giving their consent, without the person taking it becoming potentially liable for assault
and without putting a person unable to give consent at a disadvantage by comparison
with one who can.

Subsection (1) inserts anew section 7A in the RTA 1988.

New section 7A(1) empowers a constable to request a medical practitioner to take a
specimen without consent in appropriate cases. To exercise this power, a constable
must, first, otherwise be entitled to require a specimen. It must then appear to him
that the person concerned has been involved in an accident and that as a result of a
medical condition heisunableto givevalid consent. New section 7A(3) authorises, but
does not require, the medical practitioner to act on this request, if he thinks fit. He can
therefore refuse to do so. This recognises that some medical practitioners might have
ethical objectionsto acting on a patient without consent other than where immediately
necessary for the patient’s medical well-being.

New section 7A(2) provides that arequest under new section 7A(1) should not be made
to amedical practitioner who is responsible for the subject’s clinical care. Thisisto
avoid undue pressure and a possible conflict of interests. The request should where
possible be made to a police medical practitioner (defined in new section 7A(7)). This
relieves pressure on other medical practitioners. The intention is to emphasise that the
primary responsibility of the clinician remains the medical well-being of his patients.

New section 7A(4) provides that although a specimen has been taken it shall not be
tested in alaboratory unless the subject, on regaining the ability to consent, has given
consent. Thisisto avoid such a person being placed at a disadvantage by comparison
with someone who has refused to provide a specimen. Its effect is that in both cases
there will be no laboratory test results. Newsections 7A(5) and (6) parallel the existing
provision that refusal to consent is an offence and that the subject must be warned of
his consequent liability to prosecution.

Subsection (2) extendsto someone asked to consent to laboratory testing of a specimen
the same protection enjoyed by someone required to provide a specimen. This means
that a blood specimen cannot be taken, and consent cannot be required, if the medical
practitioner objects on medical grounds.

Subsections (3), (4) and (5) make failure to consent to laboratory testing subject to the
same penalties as refusal to provide a specimen.

Section 143 of the Powers of Criminal Courts (Sentencing) Act 2000 gives courts the
power to deprive offenders of property used for the purpose of committing an offence.
Section 143(6)(b) of that Act dealswith the offence of refusing to supply aspecimenin
adrink driving case. It provides that the vehicle driven by the person refusing shall be
regarded as used for the purpose of the offence. He istherefore liable to be deprived of
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the vehicle. Subsection (6) makes the same provision for cases where a person refuses
to consent to analysis of a specimen taken without consent.

Section 57: Use of specimens taken from persons incapable of consenting

321.

322.

323.

324.

Subsections (1), (2) and (3) relate to the usein court of specimenstaken under section 7
of the RTA 1988, as amended by section 55, by aregistered health care professional at
apolice station or under 7A of the RTA 1988, as inserted by section 56, by a medical
practitioner without consent. Their effect is that such specimens shall be treated in the
same way as a specimen taken with consent by a medical practitioner.

Subsection (4) provides that when a specimen is taken without consent it must be
divided in two, with one part being provided to the subject if he so requests when he
giveshispermission for thelaboratory test of the sample. Thisparallelsthe provisionfor
samples taken with consent, and enables the subject to have an independent laboratory
test undertaken if he wishes.

Subsection (5) adds the provisions of subsection (4) to thelist of conditionsthat need to
be complied with in order that evidence from blood specimensis admissible in court.

Subsection (6) alows a registered health care professiona as well as a medical
practitioner to certify that specimens were properly taken.

Section 58: Equivalent provision for offences connected with transport systems

325.

Chapter 1 of Part |11 of the Transport and Works Act 1992 creates offences similar to
the drink driving offences of the Road Traffic Act 1988 in respect of those persons
working on public transport systems such as railways. It also makes similar provision
asto the taking of blood specimens. This section makes the same amendments to those
provisions as are made to the Road Traffic Act provisions by sections 55-57.

Section 59: Vehiclesused in a manner causing alarm, distress or annoyance

326.

327.

328.

329.

This section gives the police new powers to deal with the anti-social use of motor
vehicles on public roads or off-road. It includes (under subsections (1) and (3)) powers
to stop and to seize and to remove motor vehicles where they are being driven off-road
contrary to section 34 of the Road Traffic Act 1988 or on the public road or other public
place without due care and attention or reasonable consideration for other road users,
contrary to section 3 of the 1988 Act (as substituted by section 2 of the Road Traffic
Act 1991). By virtue of subsection (8), these new police powerswill not be exercisable
until regulations under section 60 of this Act arein force.

Subsections (3) and (7) provide that an officer may enter premises, other than a private
dwelling house, for the purpose of exercising these powers.

Under subsection (6), it isan offence for aperson to fail to stop avehicle when required
to do so by a police officer acting in accordance with this section. The offence is
punishable, on summary conviction, to a fine not exceeding level 3 on the standard
scale (currently £1000).

Subsection (4) requires the officer to warn the person before seizing the vehicle, to
enable its anti-social use to be stopped. By virtue of subsection (5), the requirement to
give prior warning does not apply whereit isimpracticable to do so or where awarning
has previously been given.

Section 60: Retention of vehicles seized under section 59

330.

This section allows the Secretary of State to make regulations relating to the removal,
retention, release or disposal of motor vehicles seized in accordance with section 59.
The regulations will include, amongst other things, the procedures for notifying the
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owner of avehiclethat has been seized, and the circumstances in which the owner will
be liable to meet the costs arising from the removal and retention of the vehicle.

Section 61: Anti-social behaviour orders

331

332.

333.
334.

335.

336.

337.

Section 1 of the Crime and Disorder Act 1998 enables certain ‘relevant authorities —
councilsfor local government areas and chief officers of police —to apply for ASBOs.
Anti-socia behaviour orders can be made in relation to persons of 10 years and over
who have acted in an anti-social manner and where the order is necessary to protect
the public from further anti-social acts. Section 1 defines an anti-social manner as that
which ‘caused or was likely to cause harassment, alarm or distress to one or more
persons not of the same household’. An ASBO prohibits the person under the order
from doing anything described in the order.

In January 2002, the Home Office published A review of anti-social behaviour orders
(Home Office Research Study 236). Some of the recommendations contained in that
report are enacted in sections 61 to 66.

This section amends section 1 of the Crime and Disorder Act 1998.

Subsection (2) replaces subsection (1)(b). It enables the courts to protect people from
acts of anti-social behaviour irrespective of the local government area in which the
initial acts of anti-social behaviour were carried out.

Subsection (3) removes the existing definition of a ‘relevant authority’ (‘the council
for the local government area, or any chief officer of police any part of whose police
arealieswithin that area’). It is replaced by new subsections (1A) and (1B), which are
introduced by subsection (4). Subsection (1A) definesthelist of relevant authoritiesable
to apply for orders. It adds the British Transport Police and registered social landlords
to thelist and continues the provision for a council for alocal government area or chief
officers of police to make applications. Subsection (1B) sets out the ‘relevant persons
whom a ‘relevant authority’ may apply to protect. The British Transport Police may
apply for ASBOs to protect people from anti-social behaviour on or in the vicinity of
premises policed by them. Similarly, registered social landlords may apply for ASBOs
to protect people from anti-socia behaviour on or in the vicinity of premises owned by
them. Local councilsand chief officersof police may now apply to protect peoplewithin
their area, whether or not the original anti-social behaviour took placein their area.

Subsection (7) replaces section 1(6) of the Crime and Disorder Act 1998. Subsection
(6) currently restricts courts to making ASBOs for the protection of peoplein asingle
local government areaor asinglelocal government areaand adjoining local government
areas. Subsection (6) also currently states that adjoining local government areas must
be consulted before they are specified in an application. As amended, it enables the
courts to make ASBOs for the protection of persons anywhere in England and Wales
as necessary, and removes the need for consultation of adjoining areas.

Subsection (8) isadrafting amendment to make the meaning of subsection (10) clearer,
and to ensure consistency with other legidation. It inserts into subsection (10) an
explicit statement that contravening an order is an offence. The amendment does not
make any substantive change.

Section 62: Power of Secretary of State to add relevant authorities

338.

This section inserts a new section 1A into the Crime and Disorder Act 1998. It gives
the Secretary of State the power by order to enable non-Home Office police forces to
apply for ASBOs (i.e. be added to the list of relevant authorities) and thereby removes
the need for future primary legislation to achieve this. An order under new section 1A
is subject to the negative resol ution procedure.
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Section 63: Ordersin county court proceedings

339.

340.

341.

342.

343.

This section inserts new section 1B into the Crime and Disorder Act 1998. It enables
relevant authorities to apply to the county court in certain circumstances for an order
prohibiting anti-socia behaviour.

New section 1B(2) allows arelevant authority to apply for an order in the county courts
if that authority is aready party to proceedings. If the relevant authority is not party
to such proceedings, section 1B(3) allows it to apply to the court to be joined to such
proceedings. In al cases, the person against whom the order is being sought must be
party to the proceedings.

New section 1B(4) stipulates that the county court may make an order under new
section 1B if it is proved that the conditions set out in section 1(1) of the Crime and
Disorder Act 1998 as amended have been met. Those conditions are that the individual
has acted in an anti-social manner, and that the order is necessary to protect relevant
persons from further anti-social acts by him.

New section 1B(5) alows for the relevant authority or a person who is subject to an
order madein the county court to apply to the court for the order to be varied or removed
by the court, subject to section 1B(6).

New section 1B(7) applies to section 1B subsections (5) to (7) and (10) to (12) of
section 1 of the Crime and Disorder Act 1998, as amended. Subsection (5) specifies
that when the court is determining whether a defendant has been acting in an anti-
social manner, it must disregard any act that the defendant shows was reasonable in the
circumstances. Subsection (6), as amended by section 61(7), enables courts to make
ASBOs for the protection of persons anywhere in England and Wales. Subsection (7)
states that an ASBO remains in place for the period it specifies, which must be for a
minimum of two years, or until replaced by a further order. Subsection (10) provides
that if a person does anything which heis prohibited to do by an ASBO, heisliable, on
summary conviction, to imprisonment for amaximum of six months, or to the maximum
statutory fine (currently £5000) or to both. If convicted on indictment, he is liable to
imprisonment for aterm not exceeding fiveyearsor to afine, or to both. Subsection (11)
specifies that a person cannot be given a conditional discharge as sentence for breach
of an ASBO. Subsection (12) contains definitions of terms used in the section.

Section 64: Orders on conviction in criminal proceedings

344.

345.

346.

This section inserts new section 1C into the Crime and Disorder Act 1998. It enables
the criminal courts to make an order prohibiting the defendant from doing anything
described in the order where the defendant has been convicted of an offence committed
after the coming into force of this section.

New section 1C(2) provides that an order may be made under this section if the court
considers that the offender has acted since 1 April 1999 (the commencement date of
section 1 of the 1998 Act) in an anti-social manner and that the order is necessary to
protect persons anywhere in England and Wales from further anti-social acts by him.
The court can make an order on its own initiative, whether or not an application has
been for such an order (new section 1C(3)). An order under this section can only be
made in addition to the sentence or a conditional discharge for the offence of which
the person has been convicted (new section 1C(4)). It is a preventative order and is for
the protection of others; it isnot apenalty for the offence. If the offender is detained in
custody for the criminal offence, newsection 1C(5) alowsfor an order to be suspended
until the offender is released from custody.

New section 1C(6) to (8) providefor applicationsfor variation or discharge of the order.
Section 1C(6) allows an offender subject to an order to apply to the court for the order to
bevaried or discharged. Section 1C(7) allowsfor an application to vary or discharge an
order madein amagistrates’ court to be madeto any magistrates court inthe same petty

50


http://www.legislation.gov.uk/id/ukpga/2002/30/section/63
http://www.legislation.gov.uk/id/ukpga/2002/30/section/1B/3
http://www.legislation.gov.uk/id/ukpga/2002/30/section/1B/6
http://www.legislation.gov.uk/id/ukpga/2002/30/section/64
http://www.legislation.gov.uk/id/ukpga/2002/30/section/1C/5
http://www.legislation.gov.uk/id/ukpga/2002/30/section/1C/6
http://www.legislation.gov.uk/id/ukpga/2002/30/section/1C/7

347.

These notes refer to the Police Reform Act 2002 (c.30)
which received Royal Assent on 24 July 2002

sessions area as the court which made the order. Under section 1C(8), an application to
discharge an order cannot be made before the end of atwo-year period after the order
was made.

New section 1C(9) appliesto section 1C subsections (7), (10) and (11) of section 1 of
the Crime and Disorder Act 1998, as amended. Subsection (7) statesthat an order under
section 1C remains in place for the period it specifies, which must be for a minimum
of two years, or until replaced by a further order. Subsection (10) specifies that on
breach of an order under section 1C, a person is liable, on summary conviction, to
imprisonment for amaximum of six months, or to the maximum statutory fine (currently
£5000) or to both. If convicted on indictment, he is liable to imprisonment for a term
not exceeding five yearsor to afine, or to both. Subsection (11) states that a conditional
discharge cannot be made in respect of a breach of an order under this section.

Section 65: Interim orders

348.

349.

350.

351.

352.

This section inserts new section 1D into the Crime and Disorder Act 1998, enabling
relevant authorities to apply for interim orders.

New section 1D(1) enables the magistrates court and the county court to make an
interim order under section 1 or new section 1B, before the full application process
is complete, if the court considers it just to do so. (Interim orders are not available to
the criminal courts because orders under section 1C will be only made in the criminal
courts once the court case is complete and the offender has been convicted).

New section 1D(3) providesthat an interim order can prohibit the defendant from doing
anything described in the order. Under new section 1D(4), it must be for afixed period
but can be varied, renewed or discharged. If till in force, it ceases to have effect when
the main application is decided.

New section 1D(5) applies subsections (6), (8) and (10) to (12) of section 1 of the Crime
and Disorder Act 1998 to this section. Subsection (6), as amended by section 61(7),
enables courts to make orders for the protection of persons anywhere in England and
Wales. Subsection (8) entitles the applicant or defendant to apply to the court which
made the order to vary or discharge it. Subsection (10) provides that if a person does
anything which heisprohibited to do by an order, heisliable, on summary conviction, to
imprisonment for amaximum of six months, or to the maximum statutory fine (currently
£5000) or to both. If convicted on indictment, he is liable to imprisonment for a term
not exceeding five years or to afine, or to both. Subsection (11) specifies that a person
cannot be given a conditional discharge as sentence for breach of an order.

Subsection (2) applies the existing provision regarding the appeals process against
ASBOs to interim orders under section 1D. Appeal isto the Crown Court.

Section 66: Consultation requirements

353.

This section inserts new section 1E into the Crime and Disorder Act 1998. It effectively
replaces subsection (2) of section 1 of the 1998 Act, which is deleted by section 61(5)
of thisAct. A council of alocal government areamust consult the chief officer of police
withjurisdictioninthat areabefore applying for an ASBO, whileachief officer of police
must consult the council of the local government areaiin which the person in relation to
whom the order is to be made lives or appears to live. In addition, this section requires
the British Transport Police and registered social landlords to consult the council of the
local government areain which the person in relation to whom the application is to be
made lives or appears to live, and the chief officer of police with jurisdiction in that
area. The consultation requirements also apply to an application to acounty court under
new section 1B. (The obligation to consult authorities in adjoining local government
areas has been removed by the new subsection (6) in section 1, inserted by section 61(7)
of this Act).
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Section 67: Sex offenders: England and Wales

354.

355.

356.
357.

358.

359.

360.

361.

362.

Sections 2 to 4 of the Crime and Disorder Act 1998 provide for sex offender orders
in England and Wales. A sex offender order is a civil preventative order made by a
magistrates’ court on application by the police. If the police consider that asex offender
has acted in away that gives reasonable cause to believe that an order is necessary to
protect the public from serious harm by him, then they can apply for an order. The
order may place anumber of prohibitions as necessary to protect the public from serious
harm by that person. For example, he might be prevented from entering children’s
playgroundsor visiting swimming pools. The breach of any of these prohibitionscarries
amaximum penalty of five years imprisonment.

I'n June 2002, the Home Office published The police per spective on sex offender orders:
a preliminary review of policy and practice (Police Research Series Paper 155). Some
of the recommendations contained in that report are enacted in sections 67 to 74.

This section amends section 2 of the Crime and Disorder Act 1998.

Subsection (2)(a) relates to the circumstances in which a police force may apply for an
order. At present, the police can only apply for a sex offender order if the offender is
aready in their police area. This amendment allows police forces that know or believe
that an offender isintending to cometo their areato apply for an order in advance of him
arriving. Subsection (2)(b) amplifies the definition of the public that may be protected
by an order to be consistent with subsection (4). Subsection (4) extends the persons
for whose protection a sex offender order may be granted to persons throughout the
United Kingdom. Currently orders may afford protection only to persons in England
and Wales.

Subsection (3) means police forces will be able to make an application to any
magistrates court in their police area rather than only to a court in the area where the
relevant trigger behaviour took place.

Subsections (5) and (6) amend existing legislation so that police forces will be able to
vary or discharge orders at courts in their own police area, rather than being required
to go back to the original court that made the order.

Subsections (7) and (8) make clear that only one order can be in force against a sex
offender at any one time: if a court makes an order against an offender who is already
subject to an order, the earlier order will be discharged.

Subsection (9) seeks to improve the drafting of the original legidation but effects no
substantive change.

Subsection (10) provides for the changes in subsections (4) to (6) to apply to existing
orders as well as ones made after the coming into force of this section. This means
that existing orders can be varied using the new variation provisions. As part of such
variation, the prohibitions may be extended to protect the public throughout the whole
of the United Kingdom.

Section 68: Interim ordersfor sex offenders. England and Wales

363.

364.

Subsection (1) of this section introduces interim sex offender orders in England and
Wales through a new section 2A in the Crime and Disorder Act. Interim sex offender
ordersin Northern Ireland are introduced in section 73. Interim sex offender ordersin
Scotland were provided for in the Crime and Disorder Act 1998 (section 20(4)(a)).

New section 2A(1) and (2) state that when an application for a sex offender order has
not yet been determined, the police may apply for an interim order pending the outcome
of the full application. Under new section 2A(3), the court may then make an interim
order if it considersit appropriate to do so.
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New section 2A(4) provides for an interim order to have effect for the period specified
in the order (i.e. it will have effect for afixed period as specified in the order) and, if
still in force, to cease to have effect on determination of the main application.

New section 2A(5) makes the offender subject to the notification requirements of the
Sex Offenders Act 1997 for the duration of the order. Those regquirements include
notifying the police of one's name and address and any changes to them.

New section 2A(6) allows either the offender or the police to apply for an interim order
to be varied or discharged by further order.

New section 2A(7) and (8) make the breach of an interim order an offence with a
maximum penalty of five years imprisonment, as with the full order.

New section 2A(9) prevents the court from making a conditional discharge as sentence
for the breach of an interim order, as with the full order.

Subsection (2) applies the existing sex offender order appeal procedure to interim
orders. Appeal isto the Crown Court.

Section 69: Sex offender orders made in Scotland or Northern Ireland

371

372.

373.

This section introduces a new section 2B to the Crime and Disorder Act 1998. It makes
breach of asex offender order or interim order made in Scotland (under section 20(4) of
the Crime and Disorder Act) or Northern Ireland (under Article 6 or 6A of the Criminal
Justice (Northern Ireland) Order 1998) an offence in England and Wales if the breach
occurs in England or Wales. The effect of this section, when taken together with that
of sections 71 and 74, is to make a sex offender order enforceable across the UK,
whichever jurisdiction it was made in.

New section 2B(2) providesthat if a person does anything which heis prohibited to do
by an order, heis liable, on summary conviction, to imprisonment for a maximum of
six months, or to the maximum statutory fine (currently £5000) or to both. If convicted
on indictment, he is liable to imprisonment for a term not exceeding five years or to
afine, or to both. This is the same as for the breach of an order made by a court in
English or Welsh.

New section 2B(3) prevents the court from giving a person a conditional discharge for
the breach in England or Wales of a sex offender order, or interim order, made by a
court in Scottish or Northern Ireland.

Section 70: Sex offenders: Scotland

374.

375.

This section amends section 20 of the Crime and Disorder Act 1998, which providesfor
sex offender ordersin Scotland. It makes changesto the process by which the police may
apply for and seek to vary asex offender order, and providesfor the protections afforded
by an order to extend UK-wide, in asimilar way to the changes made in section 67 with
respect to England and Wales and section 72 with respect to Northern Ireland.

This section comes into force on the days that Scottish Ministers will specify by order
(see section 108(5)).

Section 71: Sex offender orders made in England and Wales or Northern Ireland

376.

This section introduces a new section 21A to the Crime and Disorder Act 1998. It
makes breach of asex offender order or interim order madein England or Wales (under
section 2 or 2A of the Crime and Disorder Act 1998) or Northern Ireland (under Article
6 or 6A of the Criminal Justice (Northern Ireland) Order 1998), an offence in Scotland
if the breach occurs in Scotland. The effect of this section, when taken together with
that of sections 69 and 74, is to make a sex offender order enforceable across the UK,
whichever jurisdiction it was made in.
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This section comes into force on the days that Scottish Ministers will specify by order
(see section 108(5)).

Section 72: Sex offenders; Northern Ireland

378.

This section amends Article 6 of the Criminal Justice (Northern Ireland) 1998 Order,
which providesfor sex offender ordersin Northern Ireland similar to those availablein
England and Wales. The amendments make changes to the process by which the police
may apply for asex offender order, and provide for the protections afforded by an order
to extend UK-wide, in asimilar way to the changes made in section 67 with respect to
England and Wales and section 70 with respect to Scotland. The only differenceisthat
no change is made to the court which may hear a variation application, as there was no
limitation in the original 1998 Order.

Section 73: Interim orders for sex offenders: Northern Ireland

379.

This section introduces interim sex offender orders in Northern Ireland through a new
Article 6A in the Crimina Justice (Northern Ireland) Order 1998. They mirror the
provisions for interim sex offender ordersin England and Wales in section 68. Interim
sex offender orders in Scotland were provided for in the Crime and Disorder Act 1998
(section 20(4)(a)).

Section 74: Sex Offender Orders made in England and Wales or Scotland

380.

This section introduces a new Article 6B to the Criminal Justice (Northern Ireland)
Order which makes breach of a sex offender order or interim order made in Scotland
(under section 20 of the Crime and Disorder Act 1998) or England and Wales (under
section 2 or 2A of the Crime and Disorder Act 1998), an offence in Northern Ireland if
the breach occurs in Northern Ireland. The effect of this section, when taken together
with that of sections 69 and 71, isto make a Sex Offender Order enforceable across the
UK, whichever jurisdiction it was made in.

Section 75: Removal of truantsto designated places

381.

382.

383.

The Crime and Disorder Act 1998 allows a police constable to remove a child or young
person found by him in a public place if the constable believes that they are of school
age and are absent from school without authority. The constable may remove the child
to designated premises or return them to the school from which they are absent.

Before the power is exercised, three conditions must be met. First, the local authority
must have designated premises to which children and young persons may be removed.
Second, the chief officer of police for that area must have been informed about such
premises. Third, a police officer of the rank of superintendent (or above) must have
directed that the power to remove children and young persons may be exercised within
aspecified areaand for a specified period of time. At present BTP superintendents (and
above) are not able to make such directions.

This section will allow a BTP officer of the rank of superintendent or above to direct
specified areas within, or partly within, the BTP' s railways jurisdiction and specified
periods of time when the power to remove children or young persons may be exercised.
The constable may removethe child to designated premises or return them to the school
from which they are absent provided he reasonably believes they are of compulsory
school age and are absent from school without lawful authority. Designated premises
are those places nominated by the local authority as places where children can be
removed by a constable using these powers.

Section 76: Amendmentsto Part 3 of the Road Traffic Offenders Act 1988

384.

The Road Traffic Offenders Act 1988 allows for certain motoring offences to be dealt
with by issuing a fixed penalty notice. A variety of offences are covered by these
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provisions, including failure to comply with traffic signs, driving without a licence and
not wearing aseatbelt. Inthese casesafixed penalty notice may beissued to the offender
allowing them to discharge their liability for the offence provided they pay thefinancial
penalty stated.

Sections 75 and 76 of the Road Traffic Offenders Act 1988 (as amended by the Road
Traffic Act 1991) concern the powers and procedures for issuing conditional offers.
Conditional offers can be issued under the fixed penalty regime for offences where a
constable has reason to believe that a fixed penalty offence has been committed and a
fixed penalty notice has not been given. Typically conditional offers will be issued for
offences detected by an enforcement camera. Section 87 requires the Secretary of State
to issue guidance concerning the operation of Part 111 of the Road Traffic Offenders Act
1988 that includes the provisions for fixed penalty notices.

Section 54(9) of the 1988 Act allows a ' chief officer of police’ to designate ‘ authorised
persons for his ‘police area to handle certain aspects of the fixed penalty notice
process. Thisallowsachief officer of police, or someone el se on hisbehalf, to authorise
persons at police stations. Such authorised persons can, in certain circumstances,
issue fixed penalty notices and receipts for driving licences surrendered to them.
The authorised person’s signature may also constitute evidence of service of certain
statements.

These provisions in the Road Traffic Offenders Act 1988 contain the phrase ‘chief
officer of police’ which, as defined by the 1996 Act, does not apply to the British
Transport Palice. It isthe ‘ chief officer of police’ who currently plays akey rolein the
fixed penalty regime. Thus the British Transport Police cannot issue conditional offers
nor can the chief constable designate authorised personsto deal with certain aspects of
the fixed penalty process.

The amendments proposed in this section will extend these provisions regarding
authorised persons and conditional offers to the British Transport Police in England
and Wales, so that the chief constable of the British Transport Police can designate
authorised persons and conditional offers may be issued by him or on his behalf.

Section 77: Application of the Police (Property) Act 1897 to NCS

389.

390.

391.

This section amends the Police (Property) Act 1897 to provide that the Act appliesto
the National Crime Squad. This was recommended by the Home Affairs Committee
in May 2002 (Second Report from the Home Affairs Committee Session 2001-02:
Police Reform Bill (HC 612 [Incorporating HC 601]) — accessible via http://
www.parliament.uk). The 1897 Act enables police forces to dispose of property that
comes into their possession during the course of an investigation.

Subsection (1) introduces a new section 2A to the 1897 Act. This provides that the Act
appliesto property that has comeinto the possession of the National Crime Squad in the
same way as it does to property that has come into the possession of a police force. It
providesthat amember of NCS may make an application to the court for an order to be
made requiring the property to bereturned to itsowner or disposed of in some other way.
The Secretary of State may make regul ations about the disposal of property remainingin
the possession of the National Crime Squad to cover circumstancesin which ownership
of the property cannot be determined and the court has made no order relating to its
disposal. The Service Authority for the NCSwill determine whether property should be
retained for use by the Squad, rather than be sold, in the same way as a police authority
makes that decision in relation to property in the possession of a police force.

Subsection (2) is adrafting change to reflect the fact that the Act has been repealed in
relation to Northern Ireland.
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Part 5: The Ministry of Defence Police

Section 78: Ministry of Defence Police serving with other forces

392.

This section inserts a new section 2B in the Ministry of Defence Police Act 1987,
the main legislation governing the MDP. The new section 2B deals with the position
where MDP officers serve with other forces under arrangements such as secondment.
It provides that, while serving with another force, they come under the direction and
control of the chief officer of the force with which they are serving and have the full
powers of a constable of that force (i.e. without the jurisdictional limits that apply to
MDP officers).

Section 79: Disciplinary matters

393.

394.

395.

396.

This section adds new provisions to the Ministry of Defence Police Act 1987 (“the
MDP Act”) concerning the disciplinary procedures for the MDP. The intention is to
enabl e those procedures to be aligned as closely as possible with those of Home Office
policeforces. At present, the MDP Act (in section 1(4)) givesthe Secretary of State for
Defence the power to dismiss a member of the MDP. He has no power to transfer to
an outside body the function of deciding the imposition of penalties. In Home Office
forces, on the other hand, a key element of the process of disciplinary cases, and of
review and appesl, is that officers or other persons from outside the force concerned
may take such decisions.

Subsection (1) inserts a new section 3A in the MDP Act, creating a power for the
Secretary of State for Defence to make regulations establishing disciplinary procedures
for the MDP. It specifiesthat the regulations may provide for decisions on these matters
to be taken or reviewed by persons other than the Secretary of State or the chief
constable or persons acting on their behalf, and for the appointment of such persons.
Thisisto allow disciplinary decisions to be made by persons outside the Ministry of
Defence and the MDP. The Act does not prescribe what the procedures should be, so
that they can be altered by statutory instrument as the need arises. The intention is to
adopt procedures aligned with those of the Home Office forces, and then to keep track
of changesin these procedures. Regulations under this section will be made by statutory
instrument subject to the negative resolution procedure.

Subsection (2) insertsanew section 4A intheMDP Act, providing members of theMDP
who have been subject to disciplinary proceedings and awarded one of the punishments
listed in new section 4A(1) with the right of appeal to atribunal. This right may not
be exercised if the officer has the prior right (as is the case with officers who are not
senior officers) to seek review, unless and until the review confirms a punishment of
dismissal, requirement to resign or reduction in rank. The new section empowers the
Secretary of State to make by order provision for the composition and procedures of
the appeals tribunal corresponding to the relevant enactments for Home Office police
forces (subject to modifications). New section 4A(5) enables the appeals tribunal to
substitute a less severe punishment than that originally awarded.

Subsection (3) enablesthe powers of the Ministry of Defence Police Committee (which
are at present only advisory) to be extended, so that it may be appointed to take certain
decisions in the disciplinary process.

Section 80: Functions of inspectors of constabulary

397.

This section inserts new sections 4B and 4C in the MDP Act. The new section 4B puts
inspections of the MDP by Her Mgjesty’s Inspectors of Constabulary on a statutory
basis. At present the MDP areinspected by HMIC on anon-statutory basisby invitation.
The new section 4C provides for publication of the Inspectors' reports on the MDP.
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Section 81: Exemptions from firearms legislation

398.

This section amends the firearms legislation applicable in Great Britain and Northern
Ireland respectively, so as to enable potentia recruits to the MDP to use firearms
without a certificate while they are being trained or assessed under MDP supervision.
Aspart of their assessment process, potential recruits take afirearms aptitude test. This
involves ‘possession’ (in the sense used in the firearms legislation) of afirearm, which
is generally unlawful without afirearms certificate.

Part 6: Miscellaneous

Section 82: Nationality requirements

399.

400.

401.

402.

403.

Section 3 of the Act of Settlement 1700 provides that ‘no person born out of the
kingdoms of England, Scotland or Ireland or the dominions thereunto belonging...
shall... enjoy any office or place of trust either civill [sic] or military.” Section 6
of the Aliens (Restriction) Amendment Act 1919 provides that no alien shall be
appointed to any office or place in the Civil Service of the State, though there are
various exceptionsto these provisions. The prohibitions do not apply to Commonwealth
citizens or to citizens of the Irish Republic by virtue of the British Nationality
Act 1981, while the Aliens Employment Act 1955 as amended by the European
Communities (Employment in the Civil Service) Order 1991 (Sl 1991/1221) disapplies
the prohibitions to various groups, such as British protected persons. Nonetheless,
currently — and in consequence of the above — employment as a member of a police
force of England and Wales, Scotland, Northern Ireland, NCIS, NCS, BTP, the
United Kingdom Atomic Energy Authority Constabulary (UKAEAC), the Royal Parks
Constabulary, or the Special Constabulary, is restricted to British citizens, citizens of
the Irish Republic and Commonwealth citizens. If an applicant is a citizen of the Irish
Republic or a Commonwealth citizen other residential and ancestry conditions must be
satisfied.

Subsection (1) of this section provides that the prohibition on the employment of
persons born out of the UK and the prohibition arising from nationality do not apply
to employment in the police services of England and Wales, Scotland, Northern
Ireland (including the Reserve Police Service of Northern Ireland), NCIS, NCS, BTP,
UKAEAC, the Royal Parks Constabulary, and the Special Constabulary. Any person,
regardless of birth or nationality, may be attested and may hold office as a constable.

Subsections (2) and (3) provide that the capability of holding office as a constable or
specia constable or for membership of any force or constabulary or for appointment
to particular ranks, offices or positions will be subject to any regulations as to
qualifications for appointment; or (in respect of members of NCIS and NCS) to
terms and conditions of service; or (in relation to BTP, UKAEAC and Roya Parks
Constabulary) to any other arrangements for appointment.

Subsection (4) states that these regulations, terms and conditions or arrangements for
appointment may include, amongst other things, the setting of standardsfor competence
inwritten and spoken English, qualification asto residencein the UK, and the ability to
reserve certain posts which may be of a particularly sensitive nature for UK nationals
or EEA nationals. Regulations covering competence in written and spoken English and
immigration status must be madein relation to police forcesin England and Wales and
Scotland, the Police Service of Northern Ireland, NCIS and NCS.

All new constables in England and Wales will still be obliged to take the oath of office
as amended by section 83 of this Act.

Section 83: Attestation of constables

404.

Every police officer and every special constable is required, on appointment, to be
attested by making adeclaration in aprescribed form before ajustice of the peacein the
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force area concerned. The Police Advisory Board for England and Wales, on which all
the main police organisations are represented, advised the Home Secretary in December
2000 that the wording of the attestation should be changed to make it clear that police
officers had a duty to uphold the rights of and protect everyone living or staying in the
country, not just Her Majesty’ s subjects. The Home Secretary has accepted the advice
of the Police Advisory Board.

The prescribed form of wording is currently set out in Schedule 4 to the 1996 Act. This
section inserts a new form of words for the attestation into Schedule 4 to the 1996 Act.
The existing and revised declarations are set out below with the words to be omitted or
added shown in italics in each case.

Existing form of declaration:

e e of ........ do solemnly and smcerely declare and affirm that | will well and
truIy serve Our Sovereign Lady the Queen in the office of constable, without favour or
affection, malice or ill will; and that | will to the best of my power cause the peaceto be
kept and preserved, and prevent all offences against the persons and properties of Her
Majesty's subjects; and that while | continue to hold the said office | will to the best of
my skill and knowledge discharge all the duties thereof faithfully according to law.

Revised form of declaration:

[ of ... ... ... do solemnly and sincerely declare and affirm that | will well and
truly serve the Queen in the office of constable, with fairness, integrity, diligence and
impartiality, upholding fundamental human rights and according equal respect to all
people; and that | will, to the best of my power, cause the peaceto be kept and preserved
and prevent al offences against people and property; and that while | continue to hold
the said office | will to the best of my skill and knowledge discharge al the duties
thereof faithfully according to law.

When the new attestation comes into effect, an order will be made under the Welsh
Language Act to enable Wel sh-speaking officers to make the attestation in Welsh.

Section 84: Delegation of functionsin relation to senior appointments

400.

410.

411.

412.

The Secretary of State has a statutory responsibility to approve every appointment made
by a police authority of officers from the rank of assistant chief constable upwards,
together with the equivalent ranks in the Metropolitan Police, by virtue of sections 9F,
9FA, 9G, 11, 11A and 12 of 1996 Act. Section 12A of the 1996 Act aso requires the
Secretary of State to approve an officer acting as a chief constable for more than 3
months. In both cases, his approval power has always being exercised on the basis of
professional advice.

New arrangements for considering the approval of these posts were set up in
spring 2001. These arrangements were designed to make the approval process
more transparent. A Senior Appointments Panel, chaired by HM Chief Inspector of
Constabulary (HM CIC), which includes representatives from the Association of Police
Authorities, the Association of Chief Police Officers and the Home Office, together
with an independent member, now looks at all cases.

Aspart of the new arrangements, it was decided that the Panel should be ableto exercise
the Secretary of State's power of approval in routine cases. A change to the primary
legislation is needed to allow thisto happen. This section introduces provision allowing
the Secretary of State to delegate his approval. Since the Panel is not a statutory body,
the approval powers are being delegated to HMCIC. In practice, HMCIC will act in
agreement with the Panel.

The section similarly confers powersto del egate powers of approval of an officer acting
as achief constable for more than 3 monthsto HMCIC.
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Section 85: Director General of NCIS

413.

414.

415.

416.

417.

418.

4109.

420.

This section amends section 6 of the Police Act 1997 to broaden the eligibility
for appointment as Director General of the National Crimina Intelligence Service.
Currently the post is open only to chief constables, the Commissioner of the City of
London Police; the Commissioner, Deputy Commissioner, Assistant Commissioners
and Deputy Assistant Commissioners of the Metropolitan Police; or officerseligible to
be appointed to theseranks. The Director General holdstherank of chief constable. The
intention is that any person with relevant experience and expertise should be eligible

to apply.

NCIS is a multi-agency organisation employing civilians and police officers. The
Director General’s job is not comparable to that of a chief constable in so far as the
exercise of police powersisconcerned. NCIS sfocusison intelligence, not operational
work, and police officers are not the only individuals with the skills and expertise
necessary to head the organisation.

The section provides that if a police officer is appointed as Director General, he will
(as now) hold the rank of chief constable. A civilian so appointed will not have that
rank, but will have the necessary powers to carry out his functions through existing
legidlative provision. The authority the Director General hasis drawn from his position
as Director General, rather than by virtue of being a Chief Constable. For example, the
Director General is specifically mentioned in the Regulation of Investigatory Powers
Act 2000, and in the Police Act 1997 relating to mutual aid and temporary service.

Subsection (2) provides that a panel of the Service Authority shall draw up a shortlist
of candidates for approval by the Secretary of State. The current wording restricts the
list of candidates to those “eligible for appointment”.

Subsection (3) deletes section 6(3) of the 1997 Act. That subsection lists the police
officers eligible to apply to be Director General.

Subsection (4) adds a new subsection (5A), which provides that the Director General
shall not be attested asa constableif hewas not aserving officer before his appointment,
or is aready attested as a constable.

Subsection (5) provides that sections 6(6) and 6(7) of the 1997 Act will not apply if
the Director General is not a police officer. These subsections confer on the Director
General the powers of a constable and the rank of chief constable.

Subsection (6) adds two new subsections to section 6 of the 1997 Act, defining terms
used in that section.

Section 86: Police members of NCIS

421.

422.

With the exception of senior officers, the Police Act 1997 only allows police officersto
be seconded to NCI S, rather than working there permanently. Furthermore, it restricts
secondments to NCIS to officers from the forty-three forces of England and Wales,
forcesin Scotland and the Police Service of Northern Ireland.

This section amends section 9 of the Police Act 1997 to provide, for the first time, that
NCISmay recruit police officers of any rank directly from policeforces, rather thanrely
solely on secondments. NCIS will advertise for officers in the same way as territorial
forces. The intention is that only serving police officers may apply, but from a wide
range of forces. In addition to the forces from which NCISwill be ableto second, NCIS
will be able to recruit officers from the BTP and from the Channel I1slands and Isle of
Man. The recruitment pool (but not the secondment pool) for NCIS and NCS will be
identical.
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Subsection (2) provides that, subject to new subsection (3), police officers of any rank
may be appointed as police members of NCIS, in addition to being engaged there on
temporary service.

Subsection (3) replacesthe existing subsection (3) to provide that police officersmay be
recruited from: any force maintained under section 2 of the 1996 Act; the Metropolitan
Police; the City of London Police; police forces in Scotland; the Police Service of
Northern Ireland; the National Crime Squad; the Ministry of Defence Police; the British
Transport Police; and the police forces of Jersey, Guernsey and the Isle of Man. It aso
provides that officers on temporary service may be recruited on a permanent basis.

Subsection (4) amends subsection (9) to provide that the appointment of police officers
at the rank of assistant chief constable may not be delegated to the Director General
from the Service Authority.

Subsection (5) adds a new subsection (9A), which defines ‘temporary service'. The
effect of this provision isto define the pool of officers who may be recruited by NCIS
in reliance on section 9(3)(k) of the 1997 Act.

Section 87: Police members of NCS

427.

428.

429.

430.

431.

432.

With the exception of senior officers, the Police Act 1997 only allows police officersto
be seconded to NCS, rather than working there permanently. Furthermore, it restricts
secondmentsto NCS to officersfrom the forty-three forces of England and Wales. This
is more limited than the provisions in the 1997 Act relating to NCIS, and reflects the
fact that the NCS operates only in England and Wales.

This section amends section 55 of the 1997 Act to provide, for the first time, that NCS
may recruit police officers of any rank directly from policeforces, rather than rely solely
on secondments. NCIS will advertise for officersin the same way as territorial forces.
The intention is that only serving police officers may apply, but from a wide range of
forces. In addition to the forces from which NCS will be able to second, NCS will be
ableto recruit officers from Scotland, Northern Ireland, the BTP and from the Channel
Islands and Isle of Man. The recruitment pool (but not the secondment pool) for NCIS
and NCS will beidentical.

Subsection (2) provides that, subject to new subsection (3) police officers of any rank
may be appointed as police members of NCS, in addition to being engaged there on
temporary service.

Subsection (3) replaces the existing subsection (3) to provide that police officersmay be
recruited from: any force maintained under section 2 of the 1996 Act; the Metropolitan
Police; the City of London Police; police forces in Scotland; the Police Service of
Northern Ireland; the National Criminal Intelligence Service; the Ministry of Defence
Police; the British Transport Police; and the police forces of Jersey, Guernsey and the
Isle of Man. It also provides that officers on temporary service in the NCS may be
recruited on a permanent basis.

Subsection (4) amends subsection (9) to provide that the appointment of police officers
at the rank of assistant chief constable may not be delegated to the Director General
from the Service Authority.

Subsection (5) adds a new subsection (9A), which defines ‘temporary service'. The
effect of this provision is to define the pool of officers who may be recruited by NCS
in reliance on section 55(3(k) of the 1997 Act.

Sections 88 and 89: Regulationsfor NCIS and NCS

433.

Sections 88 and 89 introduce powers to make regulations in respect of NCIS and NCS
similar to that contained in section 50 of the 1996 Act. This brings NCIS and NCS
into line with police forces as regards the framework that applies to the employment
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of police officers. The need for such regulation-making powers is consequential on the
introduction of direct recruitment provided for in sections86 and 87. Asaresult of direct
recruitment, the organisations will, for example, require a formal rank structure and
promotion system. That has not been necessary in relation to officers on secondment,
who bring their rank and conditions of service with them.

Subsection (1) of each section insertsinto the Police Act 1997 a new section (sections
34A and 79A respectively). The regulations may cover such issues as pay and
allowances, rank structure and promotion. In the case of NCIS, which has UK-wide
jurisdiction, the Secretary of State is required to consult the Scottish Ministers before
making regulations under this section. That isnot arequirement for NCS, because NCS
operates in England and Wales only.

Subsection (2) of each section amends, respectively, sections 37 and 81 of the Police Act
1997 to make similar provision for NCIS and NCS as section 36 does for the conduct
of disciplinary proceedings against members of Home Office forces. This will enable
regulations to be made for NCIS and NCS covering the rights of the IPCC in regards
to disciplinary proceedings; the right of specified persons to participate in or to be
present at disciplinary proceedings; the representation of persons subject to disciplinary
proceedings; and to provide for inference to be drawn from a failure to mention a
fact when questioned or charged in disciplinary proceedings. New subsection (2A)
(c) does not appear in section 36 because section 84 of the 1996 Act aready covers
the representation of persons in police forces subject to disciplinary proceedings in
sufficient detail. New subsection (2B) restricts application of these provisionsto NCIS
to England and Wales, since that is the jurisdiction of the IPCC.

Subsection (3) of each section introduces provisions that mirror section 85(1) of the
1996 Act, bringing NCIS and NCS into line with Home Office forces, where officers
below the rank of chief superintendent can be reduced in rank as part of the disciplinary
process.

Sections 90 and 91: Supplementary provisions about police membership of NCIS
and NCS

437.

The supplementary provisions contai ned in these sections providethat officersrecruited
to NCIS and NCS will be covered by the police representative institutions identified
in the 1996 Act. Officersin NCIS and NCS will be eligible to be represented by the
Police Federation. The Police Negotiating Board will represent their interests and the
Secretary of State will be required to consult the Police Negotiating Board before
making regulations under new section 34A or 79A. Similarly, the Police Advisory
Board will have the duty of advising on general matters relating to officers recruited
by either organisation and the Secretary of State will be required to consult the Police
Advisory Board before making regulations in relation to such officers. Subsections (6)
and (7) in each section makesit clear that the provisionsin the Police Act 1997 relating
to retirement of police members of NCIS and NCS in the interests of efficiency or
effectivenessrefer only to police officers of Assistant Chief Constable rank and above.
The provisions do not apply to senior civilian members of the two organisations, who
are covered by their terms and conditions of service.

Section 92: Police authorities to produce three-year strategy plans

438.

This section amends the 1996 Act, requiring police authorities to produce, every three
years, aplan that setsout the strategic direction and focusfor theforce area. The purpose
of the plan is to focus on the medium to longer term direction of the force, which is
often not possiblein the annual plansthat they already produce. It should be devel oped
in consultation with the community and should highlight future developments required
for the effective policing of the force area, taking into account local circumstances and
proposed national initiatives.
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Subsection (1) inserts a new section 6A in the 1996 Act. New section 6A(1) requires
the production of a new three-year strategy plan by police authorities.

New section 6A(2) says that the first draft of the strategy plan is to be prepared for the
police authority by the chief officer of the force area

New section 6A(5) refersto the new annual National Policing Plan, which isintroduced
by section 1 of this Act. It requires a police authority or chief officer, in issuing,
preparing or modifying the strategy plan, to have regard to the National Policing Plan
currently in force. Consequently, and also in view of the possibility of local changes,
new section 6A(4) makes provision for the police authority to amend the strategy plan
during its three year span.

Inturn, thethree-year strategy planwill inform the subordinate plans already required of
policeauthorities. New section 6A(13) ensuresthat thisisthe casefor the best value plan
required under section 6 of the Local Government Act 1999. Similarly, subsection (2)
ensures that this is the case for the local policing plan required under section 8 of the
1996 Act. Subsection (3) requires that the police authority’s annual report, provided
for under section 9 of the 1996 Act, assesses the extent to which the strategy plan has
been implemented.

New section 6A(3) requires the chief officer to have regard to the views of the public
in the force area before he submits the first draft of the strategy plan. These are to be
obtained in accordance with the procedures aready in place under section 96 of the
1996 Act, which requires police authorities to make arrangements for, amongst other
things, obtaining the views of the people in the force area about matters concerning the
policing of the area.

New section 6A(6) saysthat the Secretary of State must issue (and can revise) guidance
on the form and content of the strategy plans, to which police authorities and chief
officers must have regard. Before issuing or revising such guidance, the Secretary of
State must consult those whom he considers represent the interests of police authorities
and chief officers of police. Where this formulation occurs in existing legisation, the
Secretary of State currently consultsthe APA and ACPO and/or CPOSA. The Secretary
of State may also consult anyone else he chooses (new section 6A(7)).

Before the plan, or any amendment to it, is finalised, the police authority is required
to submit it to the Secretary of State (new section 6A(8)). If the Secretary of State
concludes that the proposed plan, or any modification to it, is inconsistent with the
National Policing Plan, he must inform the police authority of his conclusions, having
first consulted the relevant authority and chief officer and persons whom he considers
represent the interests of police authorities and chief officers of police as awhole (new
sections 6A(10) and (11)). New section 6A(9) provides that plans should be published
and a copy sent to the Secretary of State.

New section 6A(12) ensures that the police authority consults with the chief officer
before altering a three-year strategy plan in any way.

New section 6A(14) providesthat the procedurefor submitting plansand the start date of
thefirst set of strategy planswill be set out by regulations made by statutory instrument.
The period to be covered by thefirst strategy plan may be lessthan three yearsto enable
the planning periods for police authority plans to be aligned with those for Crime and
Disorder Reduction Partnerships.

Section 93: Quorum for the Service Authorities under the 1997 Act

448.

This section replaces the quorum for the NCIS and NCS Service Authorities as set out
in paragraph 4(1) of Schedule 2A to the Police Act 1997 (Schedule 2A was introduced
by Schedule 6 to the Criminal Justice and Police Act 2001). The quorum provisions of
the 2001 Act have not been brought into effect.
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The quorum introduced in the 2001 Act replaced a simple quorum of one quarter of
the membership. This was contained in Schedule 1 to the Police Act 1997 (Provisions
in relation to the NCIS Service Authority) Order 1998 (SI 1998/63), which introduced
provisions analogous to those applying to police authorities. That was repealed as a
consequence of the repeal of section 44 of the 1997 Act.

The quorum currently in the 2001 Act requires the attendance of at least one ACPO
member and at least one APA member, as well as an independent member appointed
by the Secretary of State. The problem is that there is only one ACPO member and
one APA member on the new NCIS Service Authority. If either one were absent, the
effectiveness of the Service Authority would be seriously impeded, as it would not be
able to conduct any formal business. The effect on the NCS Service Authority is less
serious, because it has two ACPO and two APA members.

The quorum introduced in this Act will require a minimum of four members to
be present (of a membership of 11). Of the four, at least one must be, under new
paragraph (1A)(a), a person appointed by the Secretary of State (an independent
member) and at |east two others must be, under new paragraph (1A)(b), core members,
but not Crown Servants appointed under paragraph 6 or 6A of Schedule 1 to the 1997
Act by the Secretary of State or a customs officer. The common core membership of
the two service authorities is eight strong and comprises: 3 or 4 independent members
(including the Chairman) appointed by the Secretary of State, 1 or 2 (depending on the
number of independent members) Crown Servants appointed by the Secretary of State,
1 chief police officer, 1 member of a police authority, and 1 customs officer.

Paragraph 4(1) of Schedule 2A to the Police Act 1997 was not brought into effect with
other provisionsintroduced by Schedule 6 to the Criminal Justice and Police Act 2001.
Consequently there hasbeen no statutory quorum for the Service Authoritiessince April
2002, when the new Authorities started work, but appropriate interim measures were
introduced in the standing orders of the Service Authoritiesto cover the period up until
the provisions contained in this section are brought into effect.

Section 94: Expenses of members of police authorities etc.

453.

454.

455.

Paragraph 25 of Schedule 2 to the 1996 Act provided that a police authority may pay
its members such expenses and allowances as the Secretary of State may determine.
This provision was amended by section 107 of the Criminal Justice and Police Act
2001 to remove the Secretary of State’s automatic prescription as to schemes for
paying allowances. Police authorities are now free to determine their own schemes
of allowances for their chairmen, vice chairmen and other members. The amended
provision, however, requires police authorities when making or revising arrangements
for the payment of allowances to have regard to any guidance from the Secretary of
State. It also gives the Secretary of State a reserve power to limit by regulation the
allowances paid. Separate provisions were made for the Metropolitan Police Authority
and for all other police authorities outside London. This is because members of the
Metropolitan Police Authority who are members of the Greater London Assembly are
salaried and as such may not be paid allowances in performance of their duties on
the police authority. The position as regards to expenses remained unchanged by the
Criminal Justice and Police Act 2001.

This section aims to remove this distinction and bring the provisions relating to
expensesinto linewith those on allowances. The exception isthat while Greater London
Assembly members of the Metropolitan Police Authority may not be paid allowances,
they may receive reimbursement of expenses.

Subsections (1) and (2) amend paragraph 25A of Schedule 2 to the 1996 Act and
paragraph 20A of Schedule 2A to the 1996 Act to add the reimbursement of expenses
to existing provision on the payment of allowances to members of police authorities
outside London and to members of the Metropolitan Police Authority.
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Subsection (3) amends sub-paragraph (6) of paragraph 20A of Schedule 2A to the 1996
Act to make it clear that the reference in that sub-paragraph disallowing payment to
any member of the Metropolitan Police Authority who is also amember of the London
Assembly refers only to allowances and not to expenses.

Subsections (4)(a) and (b) repea the remaining provisions in the 1996 Act whereby
police authoritiesoutside L ondon and the M etropolitan Police Authority may only make
reimbursement of expenses as the Secretary of State may determine.

Section 95: Duties under the Health and Safety at Work etc. Act 1974

458.

459.

460.

461.
462.

This section amends health and safety legislation so that police authorities are deemed
to betheemployersof police officersfor the purposes of that legislation. Thelegidation
previously provided for this role to be undertaken by chief officers of police.

Subsections (1) to (3) amend health and safety and related legislation so that police
authorities are deemed to be employersfor the purposes of health and safety legidation;
equivalent changes are made for the National Crimina Intelligence Service, the
National Crime Squad, and other bodies of constables.

Subsection (4) makesit clear that in relation to contraventions of the Health and Safety
at Work etc. Act 1974, it isthe police authority who istreated asthe employer of officers
rather than the chief officer who would otherwise be vicarioudly liable for unlawful
conduct of officers under his direction and control. Subsection (4) also introduces a
regulation-making power to enable the position of chief officersin relation to health
and safety decisions, and to police premises, to be clarified if this becomes necessary
in the light of experience.

Subsections (5) and (6) make consequential amendments.

Subsection (7) repeal sthe provision under which police authorities may indemnify chief
officers against damages etc. awarded against them as a result of health and safety
proceedings brought against them as employers.

Section 96: President of ACPO

463.

The Association of Chief Police Officers of England, Wales and Northern Ireland
represents chief officers of police above the rank of chief superintendent. The President
of ACPO, elected by the membership, is drawn from among the ranks of the
chief constables of England, Wales and Northern Ireland, the Commissioner, Deputy
Commissioner and Assistant Commissioners of the Metropolitan Police Service (MPS)
and the Commissioner of the City of London Police. (The Deputy Commissioner
and Assistant Commissioners of the MPS are equivalent ranks to chief constable.)
Currently, the President of ACPO serves for one year and remains in charge of his
force during that time. From April 2003, the ACPO President will be elected for three
years and will either resign or retire from his force. This section makes provision for
the President of ACPO to retain the office of constable and the rank of chief constable
during his term of office.

Section 97: Crime and disorder reduction partnerships

464.

465.

The Crime and Disorder Act 1998 provides a statutory framework for ‘responsible
authorities’ — currently chief officers of police and local authorities, and commonly
known as Crime and Disorder Reduction Partnerships (CDRPs) — to formulate and
implement a strategy to reduce crime and disorder in their area. They must co-operate
with awide range of other local agencies, including probation, health, police authorities
and the private and voluntary sector. Thereare 354 CDRPsin England and 22 in Wales.

Drug Action Teams (DATS) were set up in 1995 under the white paper Tackling
Drugs Together (CM 2846) with responsibility for delivering the Government’s anti-
drugs programmes at alocal level. Although not formally accountable for their overall
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performance (they do not have statutory status), DATs are financialy accountable
for the sums of money which come to them as pooled budgets. There are 149
DATs in England, aligned along local authority boundaries. They bring together
senior representatives of al the local agencies involved in tackling the misuse of
drugs, including the health authority, local authority, police, probation, social services,
education and youth services, and the voluntary sector. In Wales, the relevant bodies
are Drug and Alcohol Action Teams (DAATS) with responsibility for delivery of local
strategies on substance misuse.

This section requires CDRPs al so to formul ate and implement a strategy for combating
the misuse of drugs. This will raise local delivery of the National Drugs Strategy
onto a statutory footing. In order to maintain the profile of treatment-related aspects
of the Drugs Strategy and the contribution of health to the wider crime and disorder
reduction agenda, Primary Care Trusts in England and health authorities in Wales will
be deemed responsible authorities for development and delivery of the wider crime
reduction agenda. This should aso — particularly in conjunction with the other changes
— provide greater scopeto consider how best CDRPsand DATSs can work together more
effectively at the local level. The section also raises police authorities to the level of
responsible authorities (currently, existing responsible authorities are required to co-
operate with police authorities in formulating a crime and disorder reduction strategy,
and vice versa, but police authorities are not responsible authorities). In addition, the
section designates fire authorities as responsible authorities. The Act a so proposes that
partnership areas may merge in the interests of reducing crime and disorder or the
misuse of drugs.

This section and section 98 apply dlightly differently to Wales compared to England.
Thisisbecauselocal government isadevolved matter, for which the National Assembly
for Walesis responsible.

Moreover, in as far as this section and section 98 relate to local government areas in
Wales, they come into force on the days that the National Assembly for Wales will
specify by order made by statutory instrument (see section 108(4)).

Subsection (1) provides for amendments to the Crime and Disorder Act 1998, which
establishes the requirement for responsible authorities — chief officers of police and
local authorities — jointly to formulate and implement a crime and disorder reduction
strategy for their area.

Subsection (2) adds police authorities and fire authorities to the list of responsible
authoritiesrequired to formulate and implement acrime and disorder reduction strategy.
It a so providesthat the rel evant heal th organisation isadded to that list. In England, this
isevery Primary Care Trust thewhole or part of which lieswithin thelocal government
area; in Wales, thisis every health authority the whole or part of which lies within the
local government area.

Subsection (3) provides that the Secretary of State may by order merge two or more
partnership areas in England if he considers it would be in the interests of reducing
crime and disorder or the misuse of drugs. Such an order may be at the joint request
of the relevant responsible authorities or on the direction of the Secretary of State after
consultation with the responsible authorities.

Subsection (4) amendsthe provisionsin the 1998 Act for consultation with stakeholders
who are not responsible authorities under that Act. The effect of subsection (4)(a) isto
remove the obligation to consult the relevant police authority and health organisation,
as under this Act these are now responsible authorities. Subsection (4)(b) adds that, in
Wales, the National Assembly for Wales may specify by order other persons or bodies
to be consulted.

Subsection (5) alows the National Assembly for Wales to specify by order other
persons or bodies to be asked to participate in the exercise of functions by the
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responsible authorities. Thisis in addition to those whom the Secretary of State may
specify by order under current legisation.

Subsection (7) maintains the requirement for the responsible authoritiesin England and
Wales to produce a strategy for the reduction of crime and disorder in the area and
provides a new requirement for those in England to produce a strategy for combating
misuse of drugs and for those in Wales to produce a strategy combating substance
misuse (reflecting the wider remit of DAATs in Wales than DATsin England).

Subsection (8) makes further provision for responsible authorities in Wales when
formulating and implementing a strategy combating substance misuse: responsible
authorities must also have regard to guidance issued by the National Assembly for
Wales.

Subsection (9) makes similar provision for reviews by responsible authorities as
subsection (7) does regarding the production of strategies by responsible authorities.
It retains the existing requirement for responsible authorities in England and Wales to
carry out areview of thelevelsof patterns of crimeand disorder inthearea, and provides
anew requirement for those in England to carry out areview of the levels and patterns
of the misuse of drugs in the area and for those in Wales to carry out a review of the
levels and patterns of substance misuse in the area.

Subsection (10) provides for the responsible authorities to submit a review of
implementation of their strategieswithin one month of the end of each reporting period
—1in England to the Secretary of State, and in Wales to the Secretary of State and to the
National Assembly for Wales.

Subsection (11) provides that the reporting period for submission of a review on
implementation of the strategy shall be on an annual basis.

Subsection (12) adds combined fire authorities to those authorities on which there is
a duty to do al that they reasonably can do to prevent crime and disorder in their
area in the exercise of their functions. This brings combined fire authorities into line
with non-metropolitan local authorities exercising their function as fire authorities and
metropolitan fire authorities who are presently tasked under section 17(2) of the Crime
and Disorder Act 1998 with this duty.

Subsection (13) allows the National Assembly of Wales as well as the Secretary of
State to exercise powers of Ministers by statutory instrument. It also stipulates that the
new order-making powersfor the Secretary of State (but not the National Assembly for
Wales) proposed under this section will be subject to negative resolution procedure.

Subsection (14) addresses a different matter. It amends section 115(2) of the Crime and
Disorder Act 1998 to permit any person (including a chief officer of police) to make
disclosures, including personal information, to a parish council (sometimes known as
a town council) in England and a community council in Wales, where it is expedient
for the purposes of that Act.

Subsection (15) makes transitional provision for England to ensure that the provisions
of the Act apply to the period before Primary Care Trusts are established.

Section 98: Secretary of State’sfunctionsin relation to strategies

483.

484.

This section inserts a new section 6A in the Crime and Disorder Act 1998, which
requires the formulation and implementation of local strategies for the reduction of
crime and disorder.

New section 6A(1) provides for the Secretary of State by order subject to the negative
resolution procedure to require responsible authorities to make provision in their
strategies for specified areas of crime or disorder. It also makes provision for the
Secretary of State by order subject to the negative resolution procedure to require
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responsible authorities in England to ensure that any strategies combating the misuse
of drugs encompass such other forms of substance misuse as the order specifies. This
would enable bringing the remit of English responsible authorities into line with that
of their Welsh counterparts.

New section 6A(2) requiresthat responsible authorities submit acopy of their strategies,
and a copy of the documents required under section 6(5), to the Secretary of State. The
documents referred to under section 6(5) must include a list of co-operating persons
and bodies, the reviews discussed in section 97, areport based on the review, and the
strategy —including objectives, lead groups pursuing those objectives, and performance
targets. New section 6A(3) stipulates that responsible authorities must have regard to
any guidanceissued by the Secretary of State ontheform and content for the publication
of any document to be published under section 6(5). New section 6A(4) provides that
any proposed changes by the responsible authoritiesto their strategies must also be sent
to the Secretary of State.

New section 6A(5) states that all references to the Secretary of State in new sections
6A(2) to 6A(4)refer, in relation to alocal government area in Wales, to the National
Assembly for Wales aswell asthe Secretary of State. Consequently, the power to issue
guidance is only exercisable by the Secretary of State and the National Assembly for
Wales acting jointly.

New section 6A(6) provides definitions of terms used in the section.

Section 99: Power to modify the functions and structure of PITO

488.

4809.

490.

491.

492.

The Police Information Technology Organisation was established by Part IV of
the Police Act 1997 (the 1997 Act) to carry out activities relating to information
technology equipment and systems for the use of the police service. PITO acquired
its statutory status on 1% April 1998. It is a body corporate and an executive NDPB.
It operates within the provisions set out in the 1997 Act and any relevant subordinate
legislation. The Home Office is the sponsor Department. Schedule 8 to the 1997 Act
sets out the constitution of the PITO Board, conditions applying to Board membership,
conditions applying to appointment of staff (regarding numbers, terms and conditions),
membership and conduct of Committees, regulation of proceedings, evidence, money,
requirements for an annual report and the status of the organisation with respect to the
Crown.

As currently constituted, PITO has two broad statutory functions:

e to carry out activities relating to information technology (IT) equipment and
systems for the use of the police service; and

* to provide the police with a procurement, contract management and advisory
service covering both IT and non-IT related goods and services.

NDPB status, coupled with a tripartite governance involving ACPO, the APA and the
Home Office, was adopted to enable partnership working and to better reflect policing
IT requirements.

This section provides a broad enabling power which will alow amendment, by
affirmative procedure secondary legislation, to Part 1V (sections 109-111 and
Schedule 8) of the 1997 Act, to enable changes in the functions, name, structure,
accountability and management practices of PITO.

Subsection (1) sets out the scope of the amendments that can be made to the provisions
governing PITO. Subsection (1)(a) ensures that the amendments can give PITO
additional functions or amend existing functions. Subsection (1)(b) ensures that the
amendments canimposedutieson PITO inrelation to how itsfunctionsareto be carried
out. Subsection (1)(c) ensuresthat the amendments can modify the constitution of PITO
(currently set out in Schedule 8 to the 1997 Act) and can also modify any provision in
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Schedule 8 to or sections 109-111 of the 1997 Act which relate to the management or
control of PITO. Subsection (1)(d) ensures that the amendments can give the Secretary
of State powersin relation to the functions, duties, constitution, management or control
of PITO.

Subsection (2) clarifies the provisions that can be made under this section. Under
subsection (2)(a), the provisions can amend primary legislation in Part IV of the 1997
Act in such manner as the Secretary of State thinks fit (as long as the purpose of the
amendment falls within one of the purposes set out in subsection (1)). The power also
enables other statutes that refer to PITO, such asthe 1996 Act, to be amended to ensure
that their provision is consistent with any amendments made under this section to Part
IV of the 1997 Act. Under subsection (2)(b), the provisions, if they are intended to
confer functions on PITO, can confer functions on any agencies, bodies, organisations
and persons outside those connected with policing, but not outside the criminal justice
system. Under subsection (2)(c), the provisions can require any persons in relation to
whom PITO has been given functions to consult with PITO and perform other tasks
related to PITO as specified by the order. Under subsection (2)(d), the provisions, asa
conseguence of any change to PITO’s functions under subsection 1(a) can also change
PITO sname. Thisistoensurethat if PITO’ sfunctionsare changed, the name continues
to accurately reflect the functions of the organisation. This provision does not mean
that PITO can be abolished — the same legal entity would continue in operation, but
under adifferent name. Under subsection (2)(€), the provisions can impose obligations
on PITO under subsection 1(b) inrelation to PITO’ s planning process and in relation to
any consultation that the Secretary of State may decide to require PITO to undertake.
Under subsection (2)(f), any provisions made under subsection (1) can aso provide for
the Secretary of State to make determinations, or give approval, or give an opinion from
timeto time, in relation to any matter. Thisisto ensure that requirements can be made
under subsection (1) for PITO to seek approval or an opinion from the Secretary of
State, or to comply with his determination on any given matter.

Subsection (3) ensures that the prison service and the probation service are included in
the definition of ‘criminal justice system’ in subsection 2(b).

Subsection (4) places an obligation on the Secretary of State to consult with Scottish
Ministers prior to making any order under this section.

Subsection (5) provides that any orders made under this section are subject to the
affirmative resolution procedure.

Section 100: Metropolitan Police Authority Housing

497.

498.

499.

Paragraph 51 of Schedule 27 to the Greater London Authority Act 1999 (GLA Act)
amended the Housing Act 1985 (the 1985 Act) by adding the Metropolitan Police
Authority (MPA) to the definition of local authorities in section 4 of that Act. This
meant that the MPA fulfilled the ‘landlord conditions for the purpose of creating
secure tenancies under the 1985 Act, leading to a number of police officers occupying
properties owned by the MPA being able to exercise aright to buy their properties at a
discount oncethe two year qualifying period elapsed —which happened on 3 July 2002.

The creation of the secure tenancieswas unintended. The amendment removesthe MPA
from the secure tenancy regime, and makes various other provisions regarding affected
tenants, not | east because the amendment became law after the qualifying datefor secure
tenants to be able to exercise the right to buy at a discount had been reached.

In addition to the measures specified on the face of the Act, in March/April 2001 the
Metropolitan Police Service came to an agreement with the Police Federation to extend
the period officers could occupy MPA housing, if they had been secure tenants and they
did not exercise their right to buy prior to the amendment being brought into effect, by
2 years (up to amaximum occupancy of 7 years).
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Future tenancies granted by the MPA will be assured shorthold tenancies.

The effect of subsection (1) is to remove the Metropolitan Police Authority from the
definition of local authorities contained in section 4 of the Housing Act 1985. Thiswill
result in the Metropolitan Police Authority no longer fulfilling the * landlord conditions
for the purpose of creating secure tenancies under the 1985 Act. Secure tenancies
already granted will cease to be secure and in particular tenants will no longer be able
to exercise aright to buy.

Subsection (2) removes the Metropolitan Police Authority from the definition of local
authority in Schedule 1 to the Housing Act 1988. This enables the Metropolitan
Police Authority to grant assured shorthold tenancies consistent with its practice before
amendment of the Housing Act 1985.

The effect of subsection (3)(a) isto alow any secure tenant who acquired the right to
buy before the day on which the Act was passed and either served a notice claiming to
exercise that right before the Act was passed, or served such a notice within 3 months
of the Act being passed, to compl ete the purchase process within the framework of the
Housing Act 1985.

Subsection (3)(b) will enable former secure tenants to count the period spent as a
secure tenant towards the qualifying period for acquiring the right to buy (and the
calculation for discount) if they move to another secure tenancy (though not one with
the Metropolitan Police Authority).

Subsection (4) ensures that those tenancies not purchased within the provisions of
subsection (3)(a) become assured shorthold tenancies.

This section — and the consequential repeals as a result of this section, listed in
Schedule 8 — came into effect on Royal Assent (see section 108(3)).

Section 101: Provision of goods and services by police authorities

507.

508.

500.

510.
511.

The Local Authorities Goods and Services Act 1970 providesthat alocal authority may
supply goods and services to any public body. Under section 18 of the 1996 Act, the
provisions of the 1970 Act apply to any police authority established under section 3 of
the 1996 Act, and, following amendment by the Greater London Authority Act 1999, to
the Metropolitan Police Authority. The referencein the 1970 Act to “any public body”
was widened in section 18 to read “any person”.

Consequently, police authorities benefit by being able to supply, by agreement, goods
and servicesto any person.

The Common Council of the City of London was not established as a police authority
under section 3 of the Act and has therefore not been able to benefit in the sasmeway as
other authorities. The purpose of the amendment in this section isto bring the Common
Council in line with other police authorities.

The provision amends section 18 of the 1996 Act.

New subsection (1)(b) will enable the Common Council of the City of London, in its
capacity as Police Authority to the City of London Police, to be able to benefit, as other
police authorities do, from the Local Authorities Goods and Services Act 1970.

Section 102: Liability for wrongful acts of constables etc.

512.

This section clarifies the liabilities of chief officers of police in the UK, the
Home Secretary, the Directors General of NCIS and the NCS, the Secretary of
State for Northern Ireland, the Police Ombudsman of Northern Ireland, the Central
Police Training and Development Agency and the Police Information Technology
Organisation by making them liable for any unlawful conduct of those whom they
employ or whom act under their control.
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Subsection (1) substitutes the words “any unlawful conduct of” for each reference to
“torts committed by” in the sections and Schedules listed in subsection (2). It also
replaces “in respect of any such tort” with “, in the case of atort,” in those sections
and Schedules. Subsection (3) makes similar provision covering the Police Information
Technology Organisation. Subsections (7) and (8) make similar provision for Scotland.

Subsection (4) substitutes the words “ any unlawful conduct of” for each referenceto“a
tort committed by” in the sections and Schedules listed in subsection (5).

Section 42(6)(a) of the Police Act 1997 ensured that section 42(1), regarding the
liability of the Director General of NCIS, applied to Scotland by making necessary
modifications to that section. As a result of the changes in this section of this
Act, separate provision regarding Scotland is no longer necessary (section 42(1) as
amended will apply equally), so subsection (6) omits section 42(6)(a) of the 1997 Act
accordingly.

In asfar as this section amends the Police (Scotland) Act 1967, it comes into force on
the days that Scottish Ministers will specify by order (see section 108(5)).

Section 103: Liability in respect of members of teams

517.

518.

5109.

520.

521.

The purpose of this section is to provide a lega basis for civil liabilities arising
from operations of joint investigation teams involving police officers from England,
Wales, Scotland, Northern Ireland and law enforcement officers from abroad. The
United Kingdom is obliged, if it agrees to the setting up of such teams through its
participation in international agreements such as the Convention of 29 May 2000 on
Mutual Assistance in Criminal Matters between the Member States of the European
Union, to provide arrangements for the satisfaction of civil claims that may arise from
actions of team members when they are not operating in their own country. These
arrangements are intended to provide a firmer legal basis for the setting up of such
teams which are important in strengthening police co-operation between participating
countries by alowing for the speedier and more effective sharing of information and
expertise across national boundaries in combating the common threat from serious and
organised crime.

Subsection (1) inserts new subsections (6), (7) and (8) into section 88 of the 1996 Act
to extend the liabilities of chief officers of police by providing that they shall be liable
for any unlawful conduct of members of international joint investigation teams formed
in accordance with the specified international agreements. The specified agreements
may be added to by an order made by the Secretary of State, subject to the negative
resolution procedure.

Subsections (2) , (3) , (4) and (5) similarly extend the liabilities of the Directors General
of the National Criminal Intelligence Service and the National Crime Squad, Scottish
chief constables and the chief constable of the Police Service of Northern Ireland
respectively. Subsection (2) inserts new subsections (5A), (5B) and (5C) into section 42
of the Police Act 1997. Subsection (3) inserts new subsections (6), (7) and (8) into
section 86 of the Police Act 1997. Subsection (4) inserts new subsections (5), (6) and (7)
into section 39 of the Police (Scotland) Act 1967. Subsection (5) inserts new subsections
(6), (7) and (8) into section 29 of the Police (Northern Ireland) Act 1998.

Subsections (6) and (7) obligethe Secretary of Stateto passon any sumsreceived by him
by way of reimbursement to a police fund (etc.) which has paid out sums in settlement
of aclaim in respect of the conduct of a member of an international investigation team
to that fund.

In asfar as this section amends the Police (Scotland) Act 1967, it comes into force on
the days that Scottish Ministers will specify by order (see section 108(5)).

70


http://www.legislation.gov.uk/id/ukpga/2002/30/section/102/1
http://www.legislation.gov.uk/id/ukpga/2002/30/section/102/2
http://www.legislation.gov.uk/id/ukpga/2002/30/section/102/3
http://www.legislation.gov.uk/id/ukpga/2002/30/section/102/7
http://www.legislation.gov.uk/id/ukpga/2002/30/section/102/8
http://www.legislation.gov.uk/id/ukpga/2002/30/section/102/4
http://www.legislation.gov.uk/id/ukpga/2002/30/section/102/5
http://www.legislation.gov.uk/id/ukpga/2002/30/section/102/6
http://www.legislation.gov.uk/id/ukpga/2002/30/section/103
http://www.legislation.gov.uk/id/ukpga/2002/30/section/103/1
http://www.legislation.gov.uk/id/ukpga/2002/30/section/103/2
http://www.legislation.gov.uk/id/ukpga/2002/30/section/103/3
http://www.legislation.gov.uk/id/ukpga/2002/30/section/103/4
http://www.legislation.gov.uk/id/ukpga/2002/30/section/103/5
http://www.legislation.gov.uk/id/ukpga/2002/30/section/103/2
http://www.legislation.gov.uk/id/ukpga/2002/30/section/103/3
http://www.legislation.gov.uk/id/ukpga/2002/30/section/103/4
http://www.legislation.gov.uk/id/ukpga/2002/30/section/103/5
http://www.legislation.gov.uk/id/ukpga/2002/30/section/103/6
http://www.legislation.gov.uk/id/ukpga/2002/30/section/103/7

These notes refer to the Police Reform Act 2002 (c.30)
which received Royal Assent on 24 July 2002

Section 104: Assaults on members of teams

522.

523.

524.

The purpose of this section is to provide, in accordance with obligations under
international agreements to which the United Kingdom is a party, that members of
international joint investigation teams from abroad are treated in the same way as
constables while in England, Wales, Scotland and Northern Ireland with respect to
offences committed against them.

This section inserts new subsections into section 89 of the 1996 Act, section 41 of the
Police (Scotland) Act 1967 and section 66 of the Police (Northern Ireland) Act 1998 to
providethat just asit is already an offence to assault or obstruct a constable or a person
assisting a constable in the execution of his duty, it shall also be an offence to assault
or obstruct members of international joint investigation teams carrying out the team'’s
functions. This would apply whether or not the team member from abroad was in the
company of a constable.

In asfar as this section amends the Police (Scotland) Act 1967, it comes into force on
the days that Scottish Ministers will specify by order (see section 108(5)).

Part 7: Supplemental

Section 108: Short title, commencement and extent

525.

This section gives the short title of the Act; it also provides for commencement. The
provisions of the Act mostly extend to England and Wales. However, the provisions
regarding the MDP contained in Part 5 of the Act, PITO, nationality requirements,
and the reimbursement of police funds under section 103(6) extend to Scotland and
Northern Ireland as well. (The reimbursement of police funds under section 103(7)
applies to England and Wales, even though the purpose of the subsection is to allow
Scottish funds to be reimbursed.) The provisions regarding NCIS also extend to
Scotland and Northern Ireland, with the exception of those contained in Chapter 1 of
Part 4 that allow NCISto designate support staff asinvestigating officers. The provision
regarding the President of ACPO extends to Northern Ireland but not Scotland. In
addition, asageneral rule, amendments and repeal sto existing legislation made by this
Act have the same extent as the existing legisation (subsection (9)). So, for example,
section 72 (Sex offender orders: Northern Ireland) applies to Northern Ireland. The
exceptions to this rule are set out in subsection (10): the provisions of sections 44 and
76 and the additional arrestable offence of driving while disqualified under section 48
apply to England and Wales only. (Generally, the provisions relating to road traffic
legislation apply to England, Wales and Scotland but not Northern Ireland.)

COMMENCEMENT

526.

527.

Sections 100, 105, 106, 108 and the consequential repeals as a result of section 100
came into force on Royal Assent. Sections 97 and 98, in as far as they relate to local
government areas in Wales, come into force on the days that the National Assembly
for Waleswill specify by order made by statutory instrument. Sections 70 and 71 come
into force on the days that Scottish Ministers will specify by order. Sections 102, 103
and 104, in asfar asthey amend the Police (Scotland) Act 1967, come into force on the
daysthat Scottish Ministerswill specify by order. The remaining provisions of the Act
come into force on days that the Secretary of State will specify by order.

It isthe Government’ sintention only to commence the power to detain (with or without
reasonable force) for community support officers in a maximum of six forces for an
initial two-year period. These forces will act as pilot schemes for the power. HM Chief
Inspector of Constabulary will monitor and take responsibility for the evaluation of the
use of the power in this period. No other forces will be allowed to deploy community
support officerswith the power of detention until the Chief Inspector’ seval uation report
has been published and laid before Parliament.
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HANSARD REFERENCES

528. The following table sets out the dates and Hansard references for each stage of this
Act’s passage through Parliament.

Stage Date Hansard reference
House of Lords
Introduction 24 January 2002 Vol. 630 Cols. 1574-1575
Second Reading 5 February 2002 Vol. 631 Cals. 506-604
Committee 28 February 2002 Vol. 631 Cols. 1542-1640
5 March 2002 Vol. 632 Cols. 131-246
7 March 2002 Vol. 632 Cols. 411-519
12 March 2002 Vol. 632 Cols. 686-816
Report 15 April 2002 Vol. 633 Cals. 725-814
16 April 2002 Vol. 633 Cols. 824-934
Third Reading 25 April 2002 Vol. 634 Cols. 366-421
Lords consideration of | 22 July 2002 Vol. 638 Cols. 71-124
Commons amendments

House of Commons

Introduction 26 April 2002 N/a
Second Reading 7 May 2002 Vol. 385 Cols. 49-127
Committee 23 May 2002 Hansard Standing
11 June 2002 Committee A
13 June 2002
18 June 2002
20 June 2002
25 June 2002
27 June 2002
Report and Third Reading | 9 July 2002 Vol. 388 Cals. 765-818
10 July 2002 Vol. 388 Cols. 908-998
Commons consideration of | 24 July 2002 Vol. 389 Cols. 1060-1064
L ords amendments
Royal Assent — 24 July 2002 House of Lords Hansard Vol. 638 Cal.
508
House of Commons Hansard Vol. 389
Col. 1080
Glossary
ACPO Association of Chief Police Officers
APA Association of Police Authorities
ASBOs Anti-social behaviour orders
BTP British Transport Police
CDRPs Crime and Disorder Reduction Partnerships
CPOSA Chief Police Officers’ Staff Association
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CPTDA Central Police Training and Devel opment
Authority

DAATs Drug and Alcohol Action Teams

DATs Drug Action Teams

HMCIC HM Chief Inspector of Constabulary

HMIC Her Majesty’ s Inspectorate of Constabulary

“Home Office police forces’

The Metropolitan Police, City of London
Police and the 41 other forcesin England and
Wales maintained for the police areas listed
in Schedule 1 to the Police Act 1996.

“interested person” Has the same meaning asin section 21 of the
Act.

IPCC Independent Police Complaints Commission

MDP Ministry of Defence Police

MPA Metropolitan Police Authority

NCIS National Criminal Intelligence Service

NCS National Crime Squad

NDPB Non-Departmental Public Body

PACE Police and Criminal Evidence Act 1984

PITO Police Information Technology Organisation

RTA 1988 Road Traffic Act 1988

RTRA 1984 Road Traffic Regulation Act 1984

“sengitivity test” means a test to determine whether the
disclosure or publication of certain
information would be prejudicial to national
security, the prevention or detection of crime
or similar. Such sensitivity tests are provided
for in sections 2(6) and 20(6) of the Act.

“the 1996 Act” means the Police Act 1996

“the 1997 Act” means the Police Act 1997

“the MDP Act” means the Ministry of Defence Police Act
1987

“TWA 1992" means the Transport and Works Act 1992

UKAEAC United Kingdom Atomic Energy Authority

Constabulary
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