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Finance Act 2002
2002 CHAPTER 23

PART 3

INCOME TAX, CORPORATION TAX AND CAPITAL GAINS TAX

CHAPTER 2

OTHER PROVISIONS

Miscellaneous

102 Distributions: reasonable commercial return for use of principal secured

(1) In section 209 of the Taxes Act 1988 (meaning of “distribution”) after subsection (3A)
insert—

“(3AA) If, in the case of any security issued by a company, the amount of new
consideration received by the company for the issue of the security exceeds
the amount of the principal secured by the security—

(a) the amount of the principal so secured shall be treated for the purposes
of paragraph (d) of subsection (2) above as increased to the amount
of the new consideration so received; and

(b) subsection (3A) above, so far as relating to that paragraph, shall not
have effect in relation to the security;

but this subsection is subject to sections 209A and 209B.”.

(2) After that section insert—
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“209A Section 209(3AA): link to shares of company or associated
company

(1) Subsection (3AA) of section 209 does not apply in relation to a security
issued by a company (the “issuing company”) if the security is one which to
a significant extent reflects dividends or other distributions in respect of, or
fluctuations in the value of, shares in one or more companies each of which
is—

(a) the issuing company; or
(b) an associated company of the issuing company;

but this subsection is subject to the following provisions of this section.

(2) Subsection (1) above does not prevent subsection (3AA) of section 209 above
from applying in relation to a security if—

(a) the issuing company is a bank or securities house;
(b) the security is issued by the issuing company in the ordinary course

of its business; and
(c) the security reflects dividends or other distributions in respect of,

or fluctuations in the value of, shares in companies falling within
paragraph (a) or (b) of subsection (1) above by reason only that the
security reflects fluctuations in a qualifying index.

(3) In subsection (2)(c) above “qualifying index” means an index whose
underlying subject matter includes both—

(a) shares in one or more companies falling within paragraph (a) or (b)
of subsection (1) above, and

(b) shares in one or more companies falling within neither of those
paragraphs,

and which is an index such that the shares falling within paragraph (b) above
represent a significant proportion of the market value of the underlying subject
matter of the index.

(4) In this section—
“bank” has the meaning given by section 840A;
“securities house” means any person—

(a) who is authorised for the purposes of the Financial Services and
Markets Act 2000; and

(b) whose business consists wholly or mainly of dealing in financial
instruments as principal;

and in paragraph (b) above “financial instrument” has the meaning
given by section 349(5) and (6).

(5) For the purposes of this section a company is an “associated company” of
another at any time if at that time one has control of the other or both are under
the control of the same person or persons.

(6) For the purposes of subsection (5) above, “control”, in relation to a company,
means the power of a person to secure—

(a) by means of the holding of shares or the possession of voting power
in or in relation to the company or any other company, or
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(b) by virtue of any powers conferred by the articles of association or
other document regulating the company or any other company,

that the affairs of the company are conducted in accordance with his wishes.

(7) There shall be left out of account for the purposes of subsection (6) above—
(a) any shares held by a company, and
(b) any voting power or other powers arising from shares held by a

company,
if a profit on a sale of the shares would be treated as a trading receipt of a
trade carried on by the company and the shares are not, within the meaning of
Chapter 1 of Part 12, assets of an insurance company’s long-term insurance
fund (see section 431(2)).

209B Section 209(3AA): hedging arrangements

(1) Subsection (3AA) of section 209 does not at any time apply in relation to a
security issued by a company (the “issuing company”) if at that time, or any
earlier time on or after 17th April 2002, there are or have been any hedging
arrangements that relate to some or all of the company’s liabilities under the
security.

(2) Subsection (1) above does not prevent subsection (3AA) of section 209 from
applying in relation to a security at any time if—

(a) conditions 1 to 4 below are satisfied in relation to any such hedging
arrangements at that time; and

(b) at all earlier times on or after 17th April 2002 when there have been
hedging arrangements that relate to some or all of the company’s
liabilities under the security, conditions 1 to 4 below were satisfied in
relation to those hedging arrangements.

(3) Where subsection (3AA) of section 209 at any time ceases to apply in relation
to a security by virtue of this section, subsection (2)(d) of that section shall
have effect in relation to the security as from that time as it would have had
effect if subsection (3AA) had never applied in relation to the security.

(4) Condition 1 is that the hedging arrangements do not constitute, include, or
form part of, any scheme or arrangement the purpose or one of the main
purposes of which is the avoidance of tax or stamp duty.

(5) Condition 2 is that the hedging arrangements are such that, where for the
purposes of corporation tax a deduction in respect of the security falls to
be made at any time by the issuing company, then at that time, or within a
reasonable time before or after it, any amounts intended under the hedging
arrangements to offset some or all of that deduction arise—

(a) to the issuing company; or
(b) to a company which is a member of the same group of companies as

the issuing company.

(6) Condition 3 is that the whole of every amount arising as mentioned in
subsection (5) above is brought into charge to corporation tax—

(a) by a company falling within paragraph (a) or (b) of that subsection, or
(b) by two or more companies, taken together, each of which falls within

paragraph (a) or (b) of that subsection.
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(7) Condition 4 is that for the purposes of corporation tax any deductions in
respect of expenses of establishing or administering the hedging arrangements
are reasonable, in proportion to the amounts required to be brought into charge
to corporation tax by subsection (6) above.

(8) For the purposes of this section “hedging arrangements”, in relation to a
security, means any scheme or arrangement for the purpose, or for purposes
which include the purpose, of securing that an amount of income or gain
accrues, or is received or receivable, whether directly or indirectly, which is
intended to offset some or all of the amounts which fall to be brought into
account, in accordance with generally accepted accounting practice, in respect
of amounts accruing or falling to be paid in accordance with the terms of the
security.

(9) Any reference in this section to two companies being members of the same
group of companies is a reference to their being members of the same group of
companies for the purposes of Chapter 4 of Part 10 of this Act (group relief).”.

(3) This section has effect in relation to interest and other distributions out of assets of
a company in respect of securities of the company where the interest is paid, or the
distribution is made, on or after 17th April 2002.


