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EMPLOYMENT ACT 2002

EXPLANATORY NOTES

COMMENTARY ON SECTIONS

Part One: Statutory Leave and Pay

Chapter One: Paternity and adoption leave and pay

7. In the 2001 General Election manifesto the Government made a commitment to “help
parents devote more time to their children early in life”. The Government launched
a review of maternity and parental rights in the early summer of 2000. The terms of
reference of the review were to “consider the steps needed to make sure that parents
have choices to help them balance the needs of their work and their children so
that they may contribute fully to the competitiveness and productivity of the modern
economy”. The review led to the publication of the Green Paper ‘Work and Parents:
Competitiveness and Choice’ in December 2000. The consultation process initiated by
the Green Paper closed in early March 2001. Following on from an announcement made
by the Prime Minister in the light of the results of the Green Paper consultation, it was
announced in the Chancellor’s Budget Statement on 7 March 2001 that extensions to
maternity and parental rights would be provided. These included the introduction of a
new right to two weeks’ paid paternity leave, and 26 weeks’ paid adoption leave. All the
measures were to be implemented from 2003. Subsequently, the Government published
three framework documents1 taking forward the options for simplification of maternity
leave, paternity leave and adoption leave. After the close of the consultation exercise
that followed, the Government response to the consultation2 was published.

8. Sections 1-16 make provision for new rights for paternity and adoption leave and pay.
These include:

• Paternity leave following the birth of a child or the placement of a child for
adoption. This will be for a period of up to two weeks.

• Adoption leave around the placement of a child for adoption. This will be for a
period of up to one year.

• Statutory Paternity Pay for a period of up to two weeks.

• Statutory Adoption Pay for a period of up to 26 weeks.

1 Work and Parents: Competitiveness and Choice, a framework for simplification - published May 2001 (available at http://
www.dti.gov.uk/er/review.htm)
Work and Parents: Competitiveness and Choice, a framework for paternity leave - published May 2001 (available at http://
www.dti.gov.uk/er/review.htm)
Work and Parents: Competitiveness and Choice, a framework for adoption leave - published May 2001 (available at http://
www.dti.gov.uk/er/review.htm)

2 Work and Parents: Competitiveness and Choice, Government response on simplification of maternity leave, paternity leave
and adoption leave - published November 2001 (available at http://www.dti.gov.uk/er/review.htm)
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Paternity leave and Statutory Paternity Pay

9. Since 1999 fathers have been entitled to unpaid parental leave but they have not until
now had a statutory right to paid leave to care for a child. Paid paternity leave in some
form is offered by many employers - either on an ad hoc basis (as in many small firms)
or as a formalised policy for all staff.

10. After the consultation process ended in 2001, the Government announced it was
introducing a right to two weeks’ paid paternity leave from 2003. The new right to
paternity leave is in addition to the right to 13 parental leave weeks’ (18 weeks’ for
parents of disabled children) provided for in regulations made under the Employment
Rights Act 1996. Statutory Paternity Pay will be financed by the state, with employers
able to recover most or all of the amount of Statutory Paternity Pay they pay out.

Section 1: Paternity leave

11. This section makes provision for the introduction of a new statutory right to two weeks’
paternity leave. Regulations will provide for this to be taken in a single block of either
one week or two weeks at the choice of the father. The intention is to make paternity
leave available to fathers following the birth of a child or the placement of a child for
adoption.

12. The provisions set out in the section are similar in construction to the provisions in
the Employment Rights Act 1996 (ERA) in relation to parental leave, and this section
inserts them into the ERA.

13. Regulations will be made making paternity leave available to an employee:

• who has a relationship (to be specified in regulations) with a newborn child,
or a child newly placed for adoption, and has a relationship (to be specified in
regulations) with the mother or adoptive parent. It is intended that paternity leave
will be available to an employee who expects to be parenting the newborn child or
the child placed for adoption;

• who gives appropriate notification;

• who gives his employer a self-certificate to support his entitlement to leave, if
requested to do so by his employer.

14. As it is intended that adoption leave will only be available to one spouse in cases where
a married couple adopts a child, paternity leave will be available to the other spouse.
For practical reasons there will be slight differences in how paternity leave operates
as between those adopting within the UK and those adopting overseas. Provisions for
overseas adoptions will be made in regulations.

15. Paternity leave will be available to an employee who has completed a period of
qualifying service. It is intended that the requirement will be continuous service with the
same employer for at least 26 weeks by the fifteenth week before the child is expected
to be born, or by the week in which an approved match with the child is made. (A match
occurs when an approved adoption agency matches an adopter with a child.)

16. An employee will have the right to return to a job following a period of paternity leave.
It is intended that regulations will provide for:

• the right to return to the same job following absence of one week’s or two weeks’
paternity leave in most cases, and

• protection for employees from detriment and unfair dismissal in connection with
paternity leave.
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Section 2: Statutory Paternity Pay

17. This section incorporates provisions into the Social Security Contributions and Benefits
Act 1992 conferring a new statutory right to Statutory Paternity Pay for fathers
following the birth of a child or the placement of a child for adoption. Statutory Paternity
Pay is to be paid for a period of two weeks, or if regulations so provide, a period of
a week or two periods of a week. Regulations will provide for the father to choose
to be paid for a single period of one week or two weeks. Statutory Paternity Pay will
generally be payable for paternity leave taken within 56 days of the date on which the
child is born or placed for adoption.

18. The rate of Statutory Paternity Pay will be set in regulations. From April 2003 it will
be the lesser of £100 per week or 90% of the employee’s average weekly earnings.

19. Statutory Paternity Pay will be available to an employee who has met the service
qualification (continuous service with the same employer for at least 26 weeks by the
fifteenth week before the child is expected to be born or by the week in which an
approved match is made with the child; and continuous service from that week up to the
child’s date of birth or placement), has a relationship (to be specified in regulations) with
the child and the mother or adoptive parent, gives appropriate notification, and whose
average weekly earnings are equal to or above the Lower Earnings Limit applying to
National Insurance Contributions (NICs) (£75 per week from April 2002). For practical
reasons there will be slight differences in how paternity leave operates between those
adopting within the UK and those adopting overseas. Provisions for overseas adoptions
will be made in regulations. It is planned that employees who are entitled to Statutory
Paternity Pay will have an obligation to give their employer a self-certificate to support
their entitlement to pay (the same self-certificate as for paternity leave).

20. Statutory Paternity Pay will be administered by employers in the same way as Statutory
Maternity Pay. Employers will be able to recover a percentage of the amount of
Statutory Paternity Pay they pay out (limited in most cases to 92%), with small
employers who are entitled to Small Employers’ Relief (in 2002/3, those with NICs
due in a year of £40,000 or less) able to claim 100% and an added payment (in 2002/3
of 4.5% for Statutory Maternity Pay) to compensate for employers’ share of National
Insurance Contributions payable in respect of Statutory Paternity Pay. Section 7 of the
Act provides for a power to make regulations to enable employers to ask for funding, if
necessary in advance, from the Inland Revenue where the amount of Statutory Paternity
Pay they have to pay their employees exceeds the amount of tax and NICs or Student
Loan deductions that they are due to pay to the Inland Revenue. In certain circumstances
where an employer fails to pay Statutory Paternity Pay, the Inland Revenue will become
responsible for the payment. Liability will also fall on the Inland Revenue from the first
week in which an employer becomes insolvent.

21. The framework for Statutory Paternity Pay is similar to that already in place for
Statutory Maternity Pay and Working Families’ Tax Credit . The distribution of rights
and obligations as between primary and secondary legislation follows the model of the
Social Security Contributions and Benefits Act 1992 and Tax Credits Act 1999. As
under those Acts, administrative and enforcement powers are conferred on the Inland
Revenue. Sections 13 - 15 also provide for the exchange of information about Statutory
Paternity Pay between the Inland Revenue, the DTI and other relevant departments.

22. To ensure compliance the sections provide for:

• Employers to keep appropriate records and to make periodic returns to the Inland
Revenue

• Employers to produce those records for inspection by the Inland Revenue

• Employers to provide information about entitlement to their employees
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• The Inland Revenue to be able to obtain information from both employers and
applicants for Statutory Paternity Pay

• The Inland Revenue to impose penalties where there is refusal or repeated failure
to comply

• The Inland Revenue to make decisions on entitlement in the event of dispute

• Appeals against decisions made and penalties awarded to be heard by the
Independent Tax Commissioners.

Adoption leave and Statutory Adoption Pay

23. Since 1999 adoptive parents have been entitled to unpaid parental leave but they have
not until now had a statutory right to paid leave to care for a child. It is best practice
for at least one adoptive parent to spend time at home with the child in the months
following placement. Support to adoptive parents is currently offered by about a third
of employers. After the consultation process ended in 2001, the Government announced
it was introducing a right to 26 weeks’ paid adoption leave from 2003.

24. Section 3 inserts provisions into the Employment Rights Act 1996 for an adoptive
parent to take adoption leave around the placement of a child for adoption. Paid
adoption leave will provide time for the adoptive child and parent to adjust to their
new relationships. It is hoped that enabling adoptive parents to spend more time with
their child will help reduce the number of disrupted placements. The right to return to
a job after adoption leave is also intended to benefit those parents who would prefer to
return to the labour market but might otherwise have difficulty doing so. Together, the
sections on adoption leave and Statutory Adoption Pay aim to fulfil these objectives.
The new right to adoption leave is in addition to the right to 13 weeks’ parental leave
(18 weeks for parents of disabled children) provided for in regulations made under the
Employment Rights Act 1996. The new right to Statutory Adoption Pay will be financed
by the state, with employers able to recover a percentage of the amount of Statutory
Adoption Pay they pay out.

Section 3: Adoption leave

25. This section contains provision for a new statutory right to ordinary adoption leave and
additional adoption leave for an adoptive parent around the time of placement of a child
for adoption. Regulations will determine the entitlement to, and details of, the leave.
It is intended that adoption leave will be available whether the child is being adopted
within the UK or from overseas. For practical reasons, there will be slight differences to
some elements of the provisions for domestic and overseas adoptions. It is intended that
ordinary adoption leave will be for a period of up to 26 weeks and additional adoption
leave will be for a further period of up to 26 weeks, giving a total of up to one year’s
leave.

26. The new provisions are framed in a similar way to provisions in the Employment Rights
Act 1996 (ERA) in relation to maternity leave, and section 3 inserts them into the ERA.

27. Regulations will be made making adoption leave available:

• To an adoptive parent who is matched with a child by an approved adoption agency,

• To employees who give their employer documentary evidence from an approved
adoption agency to support their entitlement to leave, if requested to do so by their
employer,

• To both married couples and individuals who adopt,

• For placements of children up to the age of 18.
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28. In cases where a married couple adopts a child, it is planned that only one spouse will
be entitled to take the leave. The other spouse will be entitled to two weeks’ paternity
leave if they meet the qualifying requirements in respect of such leave.

29. Regulations will provide that adoption leave will apply only where the child is newly
placed with an adoptive parent - it will not apply to step-family adoptions or adoptions
by a child’s existing foster carers where there is no placement.

30. Regulations will also provide that adoption leave will be available to an employee who
has completed a period of qualifying service. It is intended that the requirement will be
continuous service with the same employer for at least 26 weeks by the week in which
an approved match with the child is made (a match occurs when an approved adoption
agency matches an adopter with a child).

31. An employee will have the right to return to a job following a period of adoption leave.
It is intended that regulations will allow for:

• the right to return to the same job following absence on ordinary adoption leave
in most cases,

• the right to return to the same job, or if that is not reasonably practicable, an
appropriate, alternative job, following absence on additional adoption leave, and

• protection for employees from detriment and unfair dismissal in connection with
adoption leave.

Section 4: Statutory Adoption Pay

32. This section contains provisions establishing a new statutory right to Statutory Adoption
Pay for adoptive parents around the placement of a child for adoption. Statutory
Adoption Pay will be available to an adoptive parent of a child newly placed for
adoption - it will not apply to step-family adoptions or adoptions by a child’s existing
foster carers where there is no new placement - whether the child is being adopted
within the UK or from overseas. For practical reasons, there are slight differences to
some elements of the provisions for domestic and overseas adoptions. Regulations will
set out how Statutory Adoption Pay will apply to overseas adoptions.

33. New section 171ZN, inserted into the Social Security Contributions and Benefits Act
1992 by section 4, provides that Statutory Adoption Pay will be available for a period
of up to 26 weeks. The rate of Statutory Adoption Pay will be set in regulations. From
April 2003 it will be the lesser of £100 per week or 90% of the employee’s average
weekly earnings.

34. Statutory Adoption Pay will be available to an employee who has met the service
qualification (continuous service with the same employer for at least 26 weeks by the
week in which an approved match with the child is made), has an approved match with
a child, gives appropriate notification, and whose average weekly earnings are equal
to or above the lower earnings limit applying to National Insurance Contributions (£75
a week from April 2002). It is planned that employees who are entitled to Statutory
Adoption Pay will have an obligation to give their employer documentary evidence
from an approved adoption agency to support their entitlement to pay (the same
documentary evidence as for adoption leave).

35. Statutory Adoption Pay will be administered by employers in the same way as Statutory
Maternity Pay. Employers will be able to recover a percentage of the amount of
Statutory Adoption Pay they pay out (limited in most cases to 92%), with small
employers who are entitled to Small Employers’ Relief (in 2002/3, those with NICs
due in a year of £40,000 or less) able to claim 100% and an added payment (in
2002/3 of 4.5% for Statutory Maternity Pay) to compensate for employers’ share of
National Insurance Contributions payable in respect of Statutory Adoption Pay. Section
7 of the Act provides for a power to make regulations to enable employers to ask
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for funding, if necessary in advance, from the Inland Revenue where the amount of
Statutory Adoption Pay they have to pay their employees exceeds the amount of tax
and NICs or Student Loan deductions that they are due to pay to the Inland Revenue.
In certain circumstances, where an employer fails to pay Statutory Adoption Pay, the
Inland Revenue will become responsible for the payment. Liability will also fall on the
Inland Revenue from the first week in which an employer becomes insolvent.

36. The framework for Statutory Adoption Pay is similar to that already in place for
Statutory Maternity Pay and Working Families’ Tax Credit. The distribution of rights
and obligations between primary and secondary legislation is similar to that provided
for in the Social Security Contributions and Benefits Act 1992 and Tax Credits Act
1999. As under those Acts, administrative and enforcement powers are to be conferred
on the Inland Revenue. Sections 13 - 15 provide for the exchange of information
about Statutory Adoption Pay between the Inland Revenue, the DTI and other relevant
departments.

37. To ensure compliance the sections provide for:

• Employers to keep appropriate records and to make periodic returns to the Inland
Revenue

• Employers to produce those records for inspection by the Inland Revenue

• Employers to provide information about entitlement to their employees

• The Inland Revenue to be able to obtain information from both employers and
applicants for Statutory Adoption Pay

• The Inland Revenue to impose penalties where there is refusal or repeated failure
to comply

• The Inland Revenue to make decisions on entitlement in the event of dispute

• Appeals against decisions made and penalties awarded to be heard by the
independent Tax Commissioners

Section 17: Maternity Leave

38. In May 2001, the Secretary of State for Trade and Industry announced that ordinary
maternity leave would be increased to 26 weeks, followed by 26 weeks additional
maternity leave, giving most mothers up to one year’s maternity leave in total. These
changes will be made in regulations.

39. This section amends Section 71(4) of the Employment Rights Act 1996 to enable the
regulations to address the implications of the extension to maternity leave when a
woman is returning to work.

Section 18-21 and 48 (see paragraph 142): Maternity Pay

40. Section 18-21 and 48 (see paragraph 142) make changes to Statutory Maternity Pay
and Maternity Allowance as announced in the 2001 Budget in the light of responses
to the Green Paper “Work and Parents: Competitiveness and Choice”. There are also
measures to simplify and clarify the arrangements for women and employers. There are
two maternity benefits for pregnant working women. Statutory Maternity Pay (SMP)
is administered and paid by employers; Maternity Allowance (MA) is paid by the
Department for Work and Pensions (DWP). Both are currently paid for a maximum
of 18 weeks.

• SMP is paid to employees who satisfy two basic tests. A woman must have been
employed continuously by her employer for at least 26 weeks into the 15th week
before the expected week of confinement (EWC); and she must earn on average at
or above the Lower Earnings Limit (£75 from April 2002). There are two weekly
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rates. The higher rate is 90% of the employee’s average weekly earnings and is
payable for the first six weeks for which SMP is payable. The lower rate is a
standard rate (£75 from April 2002) which is reviewed annually and is payable for
the remaining weeks of the Maternity Pay Period.

• MA is paid to certain women who do not qualify for SMP, to the self-employed,
and to recently employed women. To qualify, they must have been employed or
self-employed in at least 26 of the 66 weeks (the test period) ending with the week
before the EWC. There are two rates of MA. Women whose average earnings are at
least equal to the LEL in force at the beginning of their test period receive standard
rate MA (equal to the standard rate of SMP, £75 from April 2002). Women whose
average earnings are below that LEL but at least £30 receive 90% of their average
weekly earnings (subject to a £75 maximum from April 2002).

41. There are a small number of women who cannot qualify for SMP if they leave
their employment after the 15th week before the EWC but before the SMP payment
period can commence (from the 11th week before the EWC unless triggered by earlier
childbirth). Prior to a decision of a Social Security Commissioner in 2000 it was
always understood that women who left their employment after the 15th week before
the EWC for whatever reason, would still receive SMP. However, the Social Security
Commissioner determined that if a woman ceased to work for her employer for reasons
that were not wholly or partly due to her pregnancy, she would not qualify for SMP.
Secondary legislation was introduced in 2000 to restore SMP in many of these cases
but the primary powers were insufficient to restore SMP to those few women who leave
work voluntarily for reasons wholly unrelated to their pregnancy. This group, who it
was always expected would be entitled to SMP, are therefore currently unable to get
SMP.

42. Employers can recover most of the SMP they pay out by making deductions from their
contribution payments made to the Inland Revenue. Where SMP has been paid and the
amount of SMP due to be recovered exceeds such contribution payments the employer
may apply to the Inland Revenue for payment. Currently the rules restrict recovery
to contribution payments and allow payments of any excess only to be refundable in
arrears. This is less flexible for employers than the arrangements proposed for adoption
and paternity pay, where recovery can be made from other payments due to the Inland
Revenue and payment of the excess made in advance.

43. In summary, the sections increase the standard rate of SMP and MA, extend the payment
period, safeguard an employee’s entitlement to SMP at the 15th week before the EWC
and enable employers to recover SMP in advance and from all payments due to the
Inland Revenue. The changes to the rate of SMP and MA will apply to women in receipt
of maternity pay on or after 6 April 2003. All other changes will apply to women with
an expected week of childbirth beginning on or after 6 April 2003.

44. In particular, sections 18-21 and 48 (see paragraph 141):

• Extend the payment period of MA and SMP from 18 to 26 weeks.

• Allow for an increase in the standard rate of MA and SMP to £100 a week, or
90% of weekly earnings if this is less than £100. In the case of SMP a woman will
receive 90% of her average weekly earnings for the first 6 weeks for which SMP
is payable (as now).

• Increase the minimum period of notice that must be given to employers for SMP
from 21 days to 28 days.

• Safeguard an employee’s entitlement to SMP from the 15th week before the EWC
on her satisfying the employment and earnings tests and giving notice where
appropriate. This will be the case even if should happen that, for whatever reason,
her employment ends after this point.
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• Allow an employer to offset his SMP payments against any payments due to be
made to the Inland Revenue as may be prescribed in regulations. Regulations may
also provide for employers to apply for advance funding if the amount they are due
to pay in SMP will exceed the tax, national insurance and other allowable payments
due to be made to the Inland Revenue.

45. Sections 18-21 and 48 (see paragraph 141) amend sections 35, 35A, 164, 165, 166 and
167 of the 1992 Social Security Contributions and Benefits Act 1992, which contains
the rules for Statutory Maternity Pay and Maternity Allowance.

Section 18: Maternity Pay Period

46. This section amends section 165(1) of the Social Security Contributions and Benefits
Act 1992 by extending the period of SMP from 18 to 26 weeks.

47. Section 35(2) of the Social Security Contributions and Benefits Act 1992 links the MA
period directly to section 165 and hence to the SMP period. Consequently, the period
of MA is also extended.

Section 19: Rate of Statutory Maternity Pay

48. This section inserts a new section 166 of the Social Security Contributions and Benefits
Act 1992, which sets out the rate of SMP.

49. The inserted section 166(1) provides that, as before, a woman shall be paid at the
earnings-related rate (90% of her average weekly earnings) for the first 6 weeks
for which it is payable. But this rate is no longer underpinned by the flat rate. For
the remaining 20 weeks, the woman will receive a prescribed standard rate (£100 a
week) unless this exceeds her earnings-related rate, in which case, she will receive the
earnings-related rate for the entire pay period.

Example:
• Woman A earns an average of £200 a week. She therefore receives SMP at

£180 for the first 6 weeks, then £100 for the remaining 20 weeks.
• Woman B earns an average of £90 a week. She therefore receives SMP at £81

for the whole 26 week period because the earnings-related rate is less that the
flat rate.

50. The inserted subsection 166(2) states that (as now) the earnings-related rate is calculated
on the basis of average earnings during the 8 weeks immediately preceding the 14th

week before the EWC.

51. The inserted subsection 166(3) ensures that (as now) the weekly standard rate must not
be less than the weekly rate of Statutory Sick Pay.

Section 20: Entitlement to Statutory Maternity Pay

52. This section amends section 164 of the Social Security Contributions and Benefits Act
1992. Section 164 deals with a woman's entitlement to SMP and employers’ liability
to pay it. In particular:

• Paragraph (a) amends section 164(2)(a) of the Act. The amendment does not
affect the requirement for a woman to have been employed by her employer for
a continuous period of 26 weeks into the 15th week before her expected week of
confinement. She must also have ceased to work for him but the requirement that
she ceases work “wholly or partly because of pregnancy or confinement” is omitted.
This restores the original intention which is to safeguard a woman's entitlement to
SMP should her employment end for whatever reason after the beginning of the
15th week.
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• Paragraph (b) replaces section 164(4) which sets out the notice a woman is required
to give her employer of the start of her maternity pay period. Instead of requiring
a woman to give notice of her absence from work because of her pregnancy, she is
required to give her employer notice of the date she expects his liability to pay her
SMP to start. In addition the minimum notice period is increased from 21 days to
28 days to harmonise with similar changes to maternity leave.

• Paragraphs (c) and (d) provide a power, as now, to modify the entitlement and
notice provisions in certain cases; for example early birth.

Section 21: Funding of employers’ liabilities: Statutory Maternity Pay

53. Subsection (1) of this section inserts a new section 167 in the Social Security
Contributions and Benefits Act 1992, which provides for employers to recover most or
all of the Statutory Maternity Pay they have paid out.

54. The inserted section 167, as now, provides for regulations to be made so that employers
can recover 92% of the amount paid out by way of Statutory Maternity Pay and for small
employers to recover all of the SMP paid out plus an additional amount in compensation
for the employers' share of national insurance contributions paid on SMP. As now, the
meaning of "small employer" will be defined in regulations by reference to the amount
of contribution payments made by an employer.

55. However, subsection (5) of the inserted section 167 provides for regulations to be made
so that employers can recover SMP from tax and other payments due to the Inland
Revenue and not just from contributions payments as now. In addition regulations will
provide for employers to apply for advance payments of SMP if necessary where the
amount they have to pay out in SMP exceeds allowable payments due to the Inland
Revenue. Regulations (under subsection (5)(c)) will also provide for the Inland Revenue
to recover any overpayments generated by such advance payments. This provision
aligns SMP recovery with similar provisions being introduced for Statutory Paternity
Pay and Statutory Adoption Pay.

56. Subsection (2) makes corresponding provision for Northern Ireland.

Part 2: Tribunal Reform

Costs and expenses

57. The Employment Tribunals Act 1996 authorises employment tribunal procedure
regulations to provide for the award of costs or expenses (costs are known in Scotland
as expenses). The regulations provide that where in the opinion of the tribunal a party
has in bringing the proceedings, or a party or his/her representative has in conducting
the proceedings, acted vexatiously, abusively, disruptively or otherwise unreasonably,
then the tribunal shall consider whether to award costs against that party and may do so.
Similarly, costs may be awarded where the bringing or conducting of the proceedings
by a party has been misconceived (which includes having no reasonable prospect
of success). The regulations do not give tribunals a general power to award costs
against the losing party, in the absence of these factors. There will be no change to the
circumstances in which the tribunal may award costs against such a party.

58. As far as the Employment Appeal Tribunal is concerned, the power in the Employment
Tribunals Act 1996 to make rules dealing with costs and expenses is limited to
cases where the proceedings were unnecessary, improper or vexatious or there has
been unreasonable delay or other unreasonable conduct in bringing or conducting the
proceedings.

59. In its consultation document ‘Routes to Resolution’, the Government suggested “all
concerned - users, their representatives and the tribunals - must play their part in
ensuring that time wasting is minimised.” Specifically, the document proposed giving
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the tribunals new powers to make orders for wasted costs against representatives are
acting on a for profit basis; changing the presumption on costs; and allowing any costs
awarded to include the time spent preparing the case. Currently employment tribunals
cannot include in any award an amount to reflect time spent by a party preparing for
the employment tribunal claim and there is no power to make an award directly against
a representative, where his/her behaviour has been found inappropriate

Section 22: Awards of costs or expenses against representatives

60. This section extends the scope for making employment tribunal procedure regulations
set out in section 13 of the Employment Tribunals Act 1996 (costs and expenses). It
does this by substituting subsection (1) of section 13 with four subsections.

61. Specifically, the amendment gives the Secretary of State power by regulations to
authorise tribunals to make awards of costs directly against a party’s representative,
because of the way the representative has conducted the proceedings. The award could
mean that the representative may not recover his/her fees from the client, or that he/
she has to pay costs incurred by the client, or costs incurred by the other party, as a
result of his/her misconduct. It is intended that the regulations will include safeguards
to allow the representative the opportunity to put his/her case on any proposed award.
The regulations will also be able to define “representative” so as to exclude the not-for-
profit sector from wasted costs orders.

Section 22: Payments in respect of  preparation time

62. This section also inserts a new section 13A into the Employment Tribunals Act 1996.
It gives the Secretary of State power by regulations to authorise tribunals to order that
one party make a payment to the other in respect of the time spent in preparing the other
party’s case. It is not intended that the parties should have to provide detailed evidence
of the actual time they have spent preparing for a case, but that the tribunal should make
an assessment based on guidelines to be set out in the Employment Tribunal Rules of
Procedure. It is intended that the new awards could be made only in the circumstances
in which a costs award may be made at present, that is, where the party’s case is
misconceived, or they or their representative have behaved vexatiously, abusively,
disruptively or otherwise unreasonably.

63. The new section 13A provides that the regulations on costs and preparation time
must include a provision that the tribunal may not make an award of both costs and
preparation time in favour of the same person in the same proceeding.

64. The amendments made by section 22 also contain specific powers for the procedure
regulations to allow tribunals to take into account a party’s ability to pay when making
a costs or preparation time award. This is because a recent Court of Appeal decision in
Kovacs v Queen Mary & Westfield College and the Royal Hospitals NHS Trust ruled
that a tribunal may not take into account a party’s ability to pay when making a costs
award. The Government believes that the tribunal should have the discretion to consider
a party’s means, where appropriate. This will be given effect in the regulations.

Section 23: Costs and expenses in the Employment Appeal Tribunal

65. This section replaces the existing section 34 of the Employment Tribunals Act 1996,
which deals with costs in the Employment Appeal Tribunal. The power is aligned
with the power to make costs rules for employment tribunals. Thus the power to make
rules for the EAT is no longer limited to certain types of case, there is provision
for wasted costs orders against representatives and specific provision for taxation or
detailed assessment of costs. The rules will set out the limited circumstances in which
costs orders can currently be made in the Employment Appeal Tribunal (see paragraph
58 above). The new section 34 also provides for the Employment Appeal Tribunal rules
to enable the EAT to take into account a party’s ability to pay when making a costs
award.
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Miscellaneous
Conciliation

66. The Advisory Conciliation and Arbitration Service’s (ACAS) present role is, among
other things, to provide an independent and impartial service to prevent and resolve
disputes between employers and employees. ACAS conciliators currently have a
statutory duty to promote settlements of a wide range of employment rights complaints,
which have been made or could be made to an employment tribunal. Section 24
establishes a fixed period of conciliation for claims to the employment tribunal.

Section 24: Fixed period of conciliation

67. At present, ACAS has a duty to continue to seek a conciliated settlement between the
employer and employee for as long as the two parties to the dispute want to carry on.
This can sometimes lead to an ACAS-brokered settlement being reached at the very
last moment before the case comes before an employment tribunal. The Government
believes that on occasions this is the result of the parties being unwilling to focus on
the importance of agreement until the reality of the tribunal hearing is upon them. But
delayed settlements cost time and resource to the parties involved, to ACAS and to
the tribunal services. The objective, therefore, is to introduce a system that encourages
earlier conciliated settlement where this is possible, without preventing last minute
settlements if there is good reason for them.

68. This section therefore provides a power for the employment tribunal procedure
regulations to introduce a fixed period for conciliation. This is achieved by amending
section 7 of the Employment Tribunals Act 1996 to allow for regulations to be made
enabling the postponement of the fixing of a time and place for a hearing in order for the
proceedings to be settled through conciliation. It is intended that the regulations will set
out the length of the conciliation period and will provide for its extension only in cases
where the conciliator considers that settlement within a short additional timeframe is
very likely.

69. The section provides that ACAS’s duty to conciliate cases reverts to a power to
conciliate after the conciliation period has ended. This preserves ACAS’s conciliation
role in all of the jurisdictions for which it currently has a duty to act, but means that once
the conciliation period is over, this duty becomes a power. The effect will be that once
the conciliation period is over, the conciliation officer can judge whether to continue
to conciliate the case, or to pass it back to the Employment Tribunal Service (ETS) so
that a time and place can be fixed for a hearing.

Section 25: Power to delegate prescription of forms etc.

70. Section 7(2) of the Employment Tribunals Act 1996 provides that proceedings must be
instituted in accordance with employment tribunal procedure regulations. Currently, the
main Employment Tribunal Rules of Procedure stipulate that tribunal applications must
be in writing and include the applicant’s and respondent’s details and the grounds on
which relief is sought. A respondent's notice of appearance must be in writing and must
give the respondent’s details, state whether or not he intends to resist the application
and if so, the grounds for doing so. The ETS produces two forms, one for use as an
originating application (IT1) and one for use as a notice of appearance (IT3). However,
the forms have no particular status under the rules.

71. This section amends section 7 of the Employment Tribunals Act 1996 by inserting a
new subsection (3ZA). It provides a power for the rules to delegate to the Secretary
of State the authority to prescribe a form, which is required to be used to institute
proceedings in a tribunal. Alternatively, the section enables the Secretary of State to
include the requirements of the form partly in the rules and partly outside the rules.
(Existing powers would enable a form to be prescribed in the rules themselves). The
same powers apply in relation to the appearance to be entered by the respondent to
the proceedings. It is anticipated that the mandatory form and notice will provide more
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information to the tribunal, and to the other side, at an earlier stage. This will help the
tribunal in deciding whether the application would benefit from a pre-hearing review,
preliminary consideration or case management hearing, and the length of time required
for the hearing. An assessment of the strength of the other side’s case could also be
made, which could encourage settlement. The section also enables the rules to delegate
to the Secretary of State the power to prescribe that certain documents (such as the
written statement of particulars of employment) must accompany either form.

72. Finally, the section enables the rules to include provision to ensure the publication of
any requirements prescribed by the Secretary of State by virtue of this section.

Section 26: Determination without a hearing

73. This section provides for employment tribunal procedure regulations to authorise cases
to be determined without a hearing in the circumstances prescribed by the regulations. It
is intended that the circumstances in which a case may be determined in this way would
be where both parties have given their consent, by signing a form waiving their rights
to an oral public hearing, following independent advice. This would be subject to the
tribunal deciding that there should be an oral public hearing notwithstanding the parties'
agreement to the contrary. This is achieved by substituting a new subsection (3A) for
the existing subsection (3A) in section 7 of the Employment Tribunals Act 1996.

Section 27: Practice directions

74. Unlike the President of the Employment Appeal Tribunal (EAT), the Employment
Tribunal Presidents do not have the power to issue practice directions. That was
confirmed by the EAT in the case of Eurobell Holdings Plc v Barker. However, the EAT
noted that it was undesirable that employment tribunals should adopt different practices
and procedures in different regions and that, if need be, the President should be given
statutory power to make practice directions which apply countrywide. It was noted in
the 1994 Green Paper ‘Resolving Employment Disputes – Options for Reform’ that
some tribunal chairmen favoured the issuing of formal practice directions by Tribunal
Presidents, to guide them on how discretions ought to be exercised. Examples of such
discretions include rule 4 of the main Employment Tribunal Rules of Procedure, which
says that a tribunal may issue directions, or rule 17 where it may extend certain time
limits.

75. By providing Tribunal Presidents with the power to issue practice directions, the
Government’s objective is to ensure that tribunals adopt a consistent approach to
procedural issues and to the interpretation of their powers under the Employment
Tribunal Rules of Procedure. It is believed that such consistency will lead to an increase
in confidence among users of the tribunal system that cases are being dealt with in a
uniform way regardless of where they are heard.

76. This section inserts a new section 7A into the Employment Tribunals Act 1996, giving
a power to amend the employment tribunal procedure regulations so that Tribunal
Presidents can issue practice directions. There are currently two Presidents in Great
Britain – one for England and Wales and one for Scotland. The Presidents will be able
to issue these directions in respect of Employment Tribunal Rules of Procedure and
the exercise by tribunals of powers under them. In addition, the procedure regulations
may contain provisions about securing compliance with practice directions and their
publication. The procedure regulations may also refer to provision made or to be made
by practice directions, instead of making such provision themselves.

Section 28: Pre-hearing reviews

77. Employment tribunals may currently carry out preliminary considerations (pre-hearing
reviews) and if it is found at the review that the party’s case has no reasonable prospect
of success, a deposit of up to £500 can be required as a condition of proceeding to a
full hearing. Only on refusal to pay the deposit can the case be struck out. Although
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rule 4 and 15 of the main Employment Tribunal Rules of Procedure permits the strike
out of proceedings in certain circumstances, it is arguable that these do not apply to the
pre-hearing review stage.

78. At present the power to strike out is limited and rarely used. This section therefore
clarifies that rules may permit tribunals to strike out a case at the pre-hearing review on
grounds which do not go beyond those applicable to other stages of proceedings. Such
grounds include when the originating application or notice of appearance (or anything
in it) is scandalous, misconceived or vexatious. The objective is to limit the number
of such cases reaching a full hearing by confirming the tribunals' power to strike cases
out at this stage in the process. The aim is to improve the efficiency of case handling
and restrict the amount of time that tribunals spend on considering cases which are
obviously misconceived etc. However, the power to demand a deposit remains and
is likely to continue to be the main sanction used against weak cases at pre-hearing
reviews.

79. Examples of cases where it could be appropriate to exercise the strike out power include:

• Cases in which the facts have already been litigated and the applicant has no fresh
or different evidence but insists on pursuing the case;

• Cases where the facts are not in dispute, but the interpretation placed on those facts
by one party is clearly wrong;

• Cases in which a party’s application is not itself sufficient to lead to a successful
outcome for him, and the party has stated at the pre-hearing review that no further
evidence or witnesses would be called.

80. As the sanctions of imposing a deposit or making a costs order are also available, the
power to strike out will only be used where it is appropriate. Since evidence is not
considered at the pre-hearing review, the strike-out option will only be appropriate in
cases where the tribunal is satisfied that there is no need to consider the evidence, or
where there is no conflict of evidence.

81. This section amends section 9 of the Employment Tribunals Act 1996. It works
by removing from section 9(1)(a) the implication that pre-hearing reviews are
“preliminary” hearings, and therefore necessarily followed by a full hearing. It makes
it clear that a pre-hearing review will not necessarily be preliminary, so that the powers
which the tribunal can exercise in connection with the pre-hearing review may include
a power to strike out the claim. It also provides that a tribunal may not strike out at a
pre-hearing review on grounds which do not apply outside such a review

Part 3: Dispute Resolution Etc.

Statutory Procedures

82. Around 90% of larger employers have disciplinary and grievance procedures in place.
Most are written and included directly or indirectly in employees’ contracts. Under a
disciplinary procedure, an employer can complain to an employee about his conduct
or performance. Sometimes, such procedures are termed “dismissal procedures” where
they deal with complaints or issues that can lead to the dismissal of an employee.
Grievance procedures operate in the opposite direction and deal with formal complaints
initiated by an employee against his employer.

83. Under current law, employment tribunals consider the existence and use of disciplinary
procedures in unfair dismissal cases. A failure by an employer to use procedures
appropriately can result in a determination by a tribunal that a dismissal was unfair.
Tribunals must also take account of the ACAS Code of Practice on Discipline and
Grievance Procedures and any internal procedures the employer may have, when
determining the reasonableness or otherwise of the employer’s decision to dismiss.
The use of procedures can also affect the size of an award an employee may receive
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when unfairly dismissed. Under section 127A of the Employment Rights Act 1996, if a
dismissal is found to be unfair a tribunal has the power to make a supplementary award
of up to two weeks’ pay where the employer prevented the employee from appealing
against dismissal under the employer’s procedure. Conversely, where an employee does
not utilise the employer’s appeal procedure the tribunal has the power to reduce any
award by up to two weeks’ pay.

84. Grievance procedures have no equivalent role under current law and employment
tribunals do not generally take their use into account in determining complaints under
their various jurisdictions. However, under section 10 of the Employment Relations Act
1999, a worker is entitled to be accompanied by a fellow worker or a trade union official
at hearings held under a grievance procedure, provided the grievance is non-trivial in
nature. Section 10 also provides for a similar right to be accompanied at hearings during
disciplinary procedures.

85. Section 29-34 will bring in:

• Provisions setting out statutory dismissal and disciplinary procedures (DDPs) and
statutory grievance procedures (GPs).

• Powers to make these statutory procedures an implied term of all contracts of
employment.

• Provisions to enable tribunals to vary compensatory awards by up to 50% where the
employer or the applicant has failed to use the minimum statutory procedures. The
provisions contain powers enabling the Secretary of State to specify by regulation
how the statutory procedures will apply for these purposes. These provisions will
in effect replace section 127A of the 1996 Act, which will be repealed.

• Provisions preventing certain categories of complaint from being presented to
tribunals until Step 1 of the grievance procedures has been completed and at least
28 days have elapsed thereafter.

• Powers to extend, and to enable employment tribunals to extend, the time limits
within which claims need to be made, to allow the relevant statutory procedures
to be completed.

• Provisions which will make it unfair for employers to dismiss an employee
without meeting their obligations under the relevant DDP. They will also ensure
that tribunals disregard any failures by an employer to take other procedural
actions outside the framework of the statutory procedure, if taking such additional
procedural actions would have had no effect on the decision to dismiss.

• The affirmative resolution procedure applies to the making of all regulations under
these sections.

86. A large proportion of complaints to employment tribunals involve employers without
any internal disputes procedures. Many occur where employers or applicants have failed
to use whatever procedures exist. Litigation to resolve employment disputes is costly
and can often weaken employment relations and the employability of applicant workers.
These provisions aim to encourage parties to avoid litigation by resolving differences
through the proper use of internal procedures. They will, in effect, require all employers
to have minimum procedures and give incentives to both employers and employees to
use them.

• Section 29 and Schedule 2 - Schedule 2 specifies the statutory DDP and GP
procedures. Under both types of procedures, there is a 3 step standard procedure
involving meetings to consider complaints and appeal processes. The Schedule
also specifies a short modified version of the DDP and the GP involving just two
written steps. Section 29 introduces the Schedule and contains provisions enabling

14

http://www.legislation.gov.uk/id/ukpga/2002/22/section/29
http://www.legislation.gov.uk/id/ukpga/2002/22/schedule/2


These notes refer to the Employment Act 2002
(c.22)  which received Royal Assent on 8 July 2002

the Secretary of State to amend these statutory procedures by order, following
consultations with ACAS.

• Section 30 makes it an implied term of every contract of employment between an
employer and an employee that a statutory procedure is to apply in circumstances
specified by the Secretary of State in regulations. The section prevents employers
and employees from contracting out of this implied term.

• Section 31 and Schedule 3 - Section 31 contains provisions requiring employment
tribunals to vary compensatory awards for failures to use the statutory procedures
before applications are made to employment tribunals. Unless there are exceptional
circumstances, the variation must range between 10% and 50% of the award.
However, in exceptional circumstances where a variation on that scale would be
unjust or inequitable, tribunals may vary the award by less than 10% or they may
decide to make no variation at all. Where an award falls to be adjusted under this
section and section 38 the adjustment under this section is to made first. Schedule 3
lists the jurisdictions covered by the section. Together, the listed jurisdictions cover
the overwhelming majority of tribunal claims. Section 31 also gives powers to
the Secretary of State to add or remove jurisdictions from the list. The section
also gives the Secretary of State powers to make provision as to how the statutory
procedures will apply for these purposes. These powers enable the Secretary of
State in particular to specify circumstances where an employee or an employer is to
be treated as having complied with a statutory procedure, even though none or only
some of the required actions have been taken. In other words, the regulations could
provide for exemptions from some of the requirements of the statutory procedures
in particular circumstances.

• Section 32 contains provisions preventing certain categories of complaint from
being presented to tribunals until Step 1 of the grievance procedures has been
completed and at least 28 days have elapsed thereafter. The section also gives the
Secretary of State powers to make provision about the application of the grievance
procedure and what constitutes compliance.

• Section 33 gives the Secretary of State the power to make regulations about the time
limits for beginning certain proceedings in an employment tribunal. In particular,
regulations may cover extending the time for beginning proceedings, the exercising
of discretion to extend the time for the beginning of proceedings and treating
proceedings begun out of time as having been begun within time. The purpose of
the powers is to allow time for the relevant statutory procedure to be completed
before a complaint has to be presented to a tribunal.

• Section 34 - Currently, if an ex-employee complains to a tribunal that he has been
unfairly dismissed, then the former employer needs to meet two tests in order to
show that the dismissal was fair. First, he must show that the reason for the dismissal
was one of the five reasons, which count as potentially fair reasons for dismissal
(as set out in sections 98(1) and (2) of the Employment Rights Act 1996). Second,
the dismissal itself must be reasonable in the circumstances. This second point has
given rise to a large amount of complex and sometimes controversial case law
around the question of whether or not the employer has to have followed internal
disciplinary procedures in order to establish reasonableness. This culminated in
a House of Lords decision (Polkey vs A E Dayton Services Ltd, 1988) reversing
earlier case law which said, in effect, that if an employer failed to follow appropriate
disciplinary procedures before dismissal, then he generally cannot justify this on
the basis that it would have made no difference to his decision to dismiss if that
procedure had been followed. It has been argued that this judgment, by removing
the so-called ‘no difference’ test, forces tribunals to put undue weight on questions
of disciplinary procedure, rather than on the actual reasons for the dismissal.

• The Government consulted in the ‘Routes to Resolution’ document and in its reply
to the consultation, the Government confirmed that in the light of representations
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it had received, it intended ‘to act to ensure that tribunals disregard procedural
mistakes, beyond the statutory minimum procedures, in unfair dismissal cases, if
following full procedures would have made no difference to the outcome.’

• Section 34 achieves this by inserting a new Section 98A into the Employment
Rights Act 1996. The new section contains provisions that oblige tribunals to
disregard failures by employers to take procedural actions outside the framework of
the relevant DDP, provided that following such additional procedural actions would
have had no effect on the decision to dismiss. The new section would, however,
make it unfair for an employer to dismiss an employee without meeting their
obligations under the relevant DDP, and provides that an employee will generally
receive a minimum of four weeks pay as compensation where they are found to
have been unfairly dismissed and the DDP has not been complied with.

Employment Particulars

Sections 35-38: Changes to written statements of terms and conditions

87. Currently, an employer is obliged to provide a new employee with details of their main
terms and conditions not later than two months after the employee starts work with
the employer. The details, which are set out in sections 1 to 7 of the Employment
Rights Act 1996, must cover a number of specified areas such as the name of the
employer, the date the employment began and details of disciplinary and grievance
procedures applicable to the employee. A further statement must be served if the details
change. On the question of disciplinary and grievance procedures, employers with
fewer than twenty employees need currently only say to whom the employee can apply
for redress of any grievance relating to his employment and the manner in which such an
application should be made. Where employees are not issued with a statement of initial
employment particulars, or a subsequent change, they can apply to an employment
tribunal to determine which particulars ought to have been included or referred to. There
is currently no other sanction for failure to provide the required statement.

88. The Government explained in the ‘Routes to Resolution’ consultation document that
it considers the written particulars of the terms and conditions of employment (“the
written statement”) to be a record of the basis of the employment relationship, and the
first point of reference when disputes arise. As such, it has a key role to play in better
dispute resolution. A number of changes are therefore to be made to the legislation
relating to the written statement, with the object of:

• ensuring that all employers recognise the value of the statement to both themselves
and their employees;

• making the content of the statement consistent across employers of all sizes;

• ensuring the statement reflects the Act’s requirements for minimum statutory
internal discipline and grievance procedures;

• creating a more effective penalty for failing to supply a statement; and

• providing more flexibility to employers in how they go about providing the required
statement.

89. To achieve these objectives, sections 35 to 38 make the following changes:

• Section 35 provides for the part of the written statement dealing with disciplinary
and grievance matters to cover the procedure which applies when an employee is
dismissed or disciplined, whereas at present it must only describe what he must do
if he is dissatisfied with disciplinary action taken against him. This ensures that all
stages of the new minimum disciplinary and dismissal procedures must be set out
in the written statement.
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• Section 36 removes the current exemption, relating to the need for details of
disciplinary rules and procedures, for employers with less than 20 employees. This
means that all employers of whatever size will have to mention their disciplinary
rules and the new minimum procedures in the written statement.

• Section 37 provides flexibility for employers by allowing particulars included in a
copy of the contract of employment or letter of engagement given to the employee
to form, or to form part of the written statement; this reduces the need for employers
to duplicate existing documents. It also enables such documents to be given to the
employee before his employment begins.

• Section 38 provides for employment tribunals to award compensation to an
employee where the lack, incompleteness or inaccuracy of the written statement
becomes evident upon a claim being made under specified tribunal jurisdictions
(which cover the main areas such as unfair dismissal, and all types of discrimination
– see Schedule 5). This is done by requiring the tribunal to increase any award made
against the employer in respect of the complaint under the other jurisdiction by 2
or 4 weeks pay, or to award 2 or 4 weeks pay where compensation is not a remedy
available for the particular complaint or where it is not the remedy that the tribunal
chooses. Whether to award 2 or 4 weeks pay is a matter for the tribunal’s discretion.
No award need be made or increased if the tribunal considers that to do so would
be unjust or inequitable.

90. For the most part these changes are brought about by means of amendments to the
current provisions relating to written statements.

Part 4: Miscellaneous and General

Miscellaneous

Section 42: Equal pay questionnaire

91. A ‘questionnaire’ procedure is currently available in individuals’ disputes over matters
of sex, race and disability discrimination, but not in the area of equal pay disputes.
The procedure has proved useful in discrimination claims, since it assists applicants
to set out their cases with the key facts. The question and answer format can help to
identify whether the case is weak or strong. The process is familiar to tribunals, as the
procedure has been in place for some time under the Sex Discrimination Act 1975, the
Race Relations Act 1976, and the Disability Discrimination Act 1995.

92. The proposal to introduce a questionnaire procedure into the Equal Pay Act
1970 (EqPA) was included in the consultation document “Towards Equal Pay for
Women” (December 2000) which set out proposals to speed up and simplify equal
pay employment tribunal cases. On 8 May Tessa Jowell, then Minister for Women,
announced that the Government planned to legislate in this area.

93. Equal pay claims are dealt with under the EqPA, which effectively implements the
Equal Pay Directive. The introduction of an equal pay questionnaire to provide a
procedure in equal pay disputes will include: prescribed forms, questions and answers
as case evidence, a time period for serving questions, and the manner in which these
questions and answers can be served.

94. The objective is to bring the questionnaire procedure currently available in disputes over
matters of sex, race and disability discrimination, into the area of equal pay disputes.
The questionnaire enables the key facts to be settled early, and can encourage not only
the establishment of evidence, but also the settlement of cases before they proceed to
tribunal.

95. This section inserts a new section 7B in the EqPA, which brings about the following:
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• The Secretary of State is given the power to prescribe forms that may be used both
by the claimant or potential claimant and by the respondent or potential respondent.

• The questions and replies can be admitted as evidence in subsequent tribunal
proceedings, subject to any other rules relating to evidence before the tribunal.
The questions and replies may be admitted in evidence whether or not they are in
the form prescribed by the Secretary of State. This is the same as in sex and race
discrimination questionnaires, as opposed to disability discrimination questions and
replies, which can only be admitted in evidence if they are made in the prescribed
form.

• The Secretary of State is provided with the power to prescribe, by order, a time
period within which questions must be served in order to be admissible as evidence
in tribunal proceedings. This is intended to encourage the applicant to pursue a case
swiftly.

• If the tribunal considers that the respondent deliberately, and without reasonable
excuse, failed to reply within a period prescribed by order, it can draw any inference
it considers just or equitable. The tribunal can also draw such an inference if
it considers that the respondent’s reply was evasive or equivocal. The existing
questionnaire procedures under the other discrimination Acts refer to a response
within a ‘reasonable time’. By contrast, this section allows the Secretary of State
to prescribe a time within which a response should be given, which is intended
to provide greater certainty for parties and tribunals. At present the intention is to
make this eight weeks, but by providing a power to prescribe the period, it can
be changed in the future as appropriate. Where the respondent has failed to reply
within the prescribed period, the tribunal is only allowed to draw inferences if that
failure was deliberate and without reasonable excuse. The respondent therefore
has the opportunity to explain if, in the circumstances, he had a reasonable excuse
for failing to reply. This is designed to ensure that the provision does not operate
unfairly for respondents.

• The Secretary of State is given the power to prescribe the manner in which any
question and reply may be duly served. Consideration may well be given to the
option of providing that service electronically.

96. An order under this section is subject to the negative procedure.

Section 43: Union Learning Representatives

97. Union learning representatives (ULRs) are a new type of lay union representative,
whose main function is to advise union members about their training, educational and
developmental needs. There are currently around 3,000 ULRs in existence. Their advice
is usually provided direct to union members at their place of work, sometimes through
face-to-face meetings with individuals.

98. Under section 168 of the Trade Union and Labour Relations (Consolidation) Act 1992
(the “1992 Act”), officials of an independent trade union which is recognised by their
employer for collective bargaining purposes are permitted reasonable time off during
working hours to carry out certain trade union duties or to undergo training relevant to
carrying out their trade union duties. An employer who permits officials to take such
time off must pay them for the time off taken in accordance with section 169 of the 1992
Act. The definition of an “independent union” is provided in section 5 of the 1992 Act.

99. Section 170 of the 1992 Act provides for employees to take reasonable time off during
working hours to take part in the activities of their union. This right applies only where
the employees belong to an independent union which is recognised by their employer
and they form part of the bargaining unit for which the union is recognised. Employers
are not required to pay their employees when they permit them to take this time off.
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100. Employees may present a claim to an employment tribunal where their employer
has failed to provide time off in accordance with sections 168, 169 or 170. Under
section 172 of the 1992 Act, the employment tribunal may award compensation to
employees where it finds that their complaints are well-founded. Under section 199(2)
(a) and (2)(b) of the 1992 Act, the Advisory, Conciliation and Arbitration Service
(ACAS) has a duty to provide practical guidance on the time off for trade union duties
and activities to be permitted by an employer. In consequence, ACAS has produced a
Code of Practice entitled “Time Off for Trade Union Duties and Activities: ACAS code
of practice 3”. Where relevant, this Code must be taken into account by employment
tribunals when determining complaints.

101. There is no current legislation, which specifically governs the activities of ULRs. ULRs
do not fall within the definition of the term “official” used in section 168. It is also
unclear whether accessing the services of a ULR falls within the definition of “trade
union activities” used in section 170. This means that trade union members have no
clear statutory entitlement for time off to undertake the duties of a ULR, to be trained as
a ULR or to access the services of a ULR. In effect, it is entirely or largely a voluntary
matter whether employers permit ULRs to function at their workplaces and, where they
do permit them to function, it is a matter for the employer to decide what time off, if
any, is allowed.

102. The section amends the 1992 Act and provides paid time off rights to ULRs to carry out
their functions and undergo training which are broadly equivalent to the current rights
enjoyed by trade union officials under section 168. The section amends section 170
to make it clear that the right to unpaid time off under that section applies to union
members accessing the services of a ULR. The section also gives powers to ACAS and
the Secretary of State to issue a Code of Practice providing practical guidance on the
application of these entitlements to reasonable time off.

103. Subsections (2) And Paragraphs 18, 19 and 20 of Schedule 6

• Subsection (2) inserts a new section 168A into the 1992 Act which specifies the
rights to time off for ULRs. This new section has a similar structure to the existing
s168 and, in some places, common wording is used.

104. New Section 168A

• Subsection (1) of new section 168A sets out the general requirement for an
employer to allow time off to a ULR. It limits the requirement to ULRs who
are members of an independent union recognised by that employer for collective
bargaining purposes.

• Subsection (2) defines the activities of a ULR for which time off must be allowed.
Together with subsection (10), it limits the time off requirement to activities
undertaken on behalf of fellow employees who are members of the ULR’s union
and for whom the ULR has the function of acting as a ULR. These employees are
categorised as “qualifying members of the trade union”. ULRs are therefore not
entitled to time off to provide similar services on behalf of non-union members or
members of other unions.

• Subsection (3) states that in order for an employee to be entitled to time off, the
union must have first notified the employer in writing that the employee is a ULR
and has met the training condition.

• Subsection (4) defines the training condition. It requires the employee to be
sufficiently trained to carry out his duties either at the time he begins functioning as
a ULR or within 6 months of that date. In the latter case, the union must notify the
employer in writing or by other means when the employee has received the required
training within the six month period. This arrangement allows an insufficiently
trained person to function as a ULR for what amounts in effect to a maximum
six month probationary period until he receives the required training. If, however,
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the person does not receive the required training within the six month period, his
entitlement to time off ends.

• Subsection (5) prevents the union avoiding this consequence by the device of
issuing further notices to the employer, which would in effect establish a new six
month probationary period.

• Subsection (6) provides for any relevant Code of Practice issued by ACAS or the
Secretary of State to be taken into account in determining what constitutes sufficient
training.

• Subsection (7) provides ULRs with a right to time off for training relevant to their
functions.

• Subsection (8) restricts a ULR’s time off to that which is reasonable in the
circumstances, having regard to any relevant Code of Practice issued by ACAS or
the Secretary of State. This therefore enables employers to deny a ULR’s request
for time off where they have good grounds for doing so, provided they act in
accordance with any relevant Code.

• Subsection (9) defines that complaints about alleged breaches of a ULR’s time off
rights are to be determined by employment tribunals. Paragraph 18 of Schedule 6
has the effect (by amendment of section 171 of the 1992 Act) that such complaints
must be made within three months of the failure occurring or at an appropriate
later date where the employment tribunal is satisfied that a complaint could not
have been made within 3 months. Paragraph 19 of Schedule 6 has the effect (by
amendment of section 172 of the 1992 Act) that an employment tribunal may make
a declaration and award compensation where the employer failed to permit paid
time off in accordance with the new section 168A. Paragraph 21 of Schedule 6
has the effect (by amendment of section 18(1)(b) of the Employment Tribunals
Act 1996) of providing for ACAS conciliation in any complaints to employment
tribunals under this new jurisdiction.

• Subsection (11) provides that a person is a ULR of a trade union for the purposes
of the new section if he is appointed or elected as such in accordance with its rules.

• Subsection (3) has the effect (by amendment of section 169 of the 1992 Act) of
providing for ULRs to be paid for time off taken in accordance with the new
section 168A.

• Subsections (4) and (5) provide for certain union members to have reasonable time
off without pay to access the services of any ULR whose function is to carry out
ULR activities in relation to them. This right only applies where the ULR is himself
entitled to time off under new section 168A to provide services to such members.
It achieves this by amending section 170 of the 1992 Act. This right is enforceable
via the employment tribunals.

• Subsection (6) and Paragraph 20 of Schedule 6 - Section 173 of the 1992 Act
currently contains interpretative and supplementary provisions relating to the rights
to time off for trade union duties and activities. Paragraph 20 of Schedule 6 applies
the same provisions to new section 168A. Subsection (6) inserts new subsections
into s173 which make provision for the Secretary of State to amend Section 168A
by a statutory instrument under the affirmative resolution procedure changing the
purposes for which ULRs are entitled to take time off.

• Subsection (7) enables ACAS and the Secretary of State to issue Codes of Practice
containing practical guidance on the application of the new statutory entitlements
relating to ULRs. ACAS could provide such guidance by amending its current Code
of Practice on time off for trade union duties and activities. Subsection (8) ensures
any draft ACAS Code in this area is approved by each House of Parliament by the
affirmative resolution procedures.
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• Paragraph 30 of Schedule 6 amends Section 104 of the Employment Rights Act
1996 to make the dismissal of an employee unfair if the reason for it was that he
brought proceedings to enforce a right to time off under the new section 168A or
alleged that his employer had infringed such a right.

Section 44: Dismissal Procedures Agreement

105. Section 110 of the Employment Rights Act 1996 allows the Secretary of State to
designate certain agreements as Dismissal Procedures Agreements (DPAs). This has the
effect of replacing the statutory right to claim unfair dismissal before an employment
tribunal under Part 10 of the Employment Rights Act with access to the procedures of
the DPA for employees who are covered by the agreement.

106. Such an agreement must meet a number of specific criteria. Among these are:

• a joint application is made to the Secretary of State by all parties to the agreement,
and

• the scheme offers remedies that are on the whole as beneficial (but not necessarily
identical with) those provided in respect of unfair dismissal at an employment
tribunal.

107. This section gives the Secretary of State the power to add to these criteria. This is
intended to give scope to bring in requirements aimed at ensuring that DPAs comply
with the Human Rights Act 1998.

108. This is brought about by giving the Secretary of State power by order to add to the
requirements in section 110(3) Employment Rights Act 1996.

Section 45: Fixed term work

109. At the time of publication, fixed term employees are protected by statutory employment
rights in the same way as permanent employees, with a few exceptions. However,
whereas part-time workers are now protected by legislation preventing them from being
less favourably treated than comparable full-time workers, no such provision currently
exists in respect of fixed term employees. There are also no restrictions on the use of
successive fixed term employment contracts in UK law at the time of publication.

110. Directive 1999/70/EC concerning the framework agreement on fixed term work was
agreed on 28 June 1999 and is due to be implemented in the UK in 2002. The purpose
of the framework agreement is to apply the principle of non-discrimination to those in
fixed term employment and to establish a framework to prevent abuse arising from the
use of successive fixed term employment contracts or relationships. The Government
takes the view that, on account of its legal base, this directive does not apply to pay and
pensions. However, a public consultation on Fixed Term Work (May 2001) revealed
that significant pay disparities exist between fixed term and permanent employees and
the Government intends to prevent pay and pensions discrimination against fixed term
employees, in addition to implementing directive 1999/70/EC.

111. This section introduces a power that places a duty on the Secretary of State to
make regulations preventing less favourable treatment of fixed term employees and
preventing abuse arising from the use of successive periods of fixed term employment.

112. The section places a duty on the Secretary of State to make regulations in respect
of fixed term employees. These regulations will implement directive 1999/70/EC and
prevent pay and pensions discrimination against fixed term employees. A transposition
note setting out how the Government will transpose the main elements of this Directive
into UK law is available on the DTI website.

113. In particular, these regulations may:
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• Prevent less favourable treatment of fixed term employees as compared to
permanent employees

• Specify circumstances in which fixed term employment is to have effect as
permanent employment

• Specify circumstances in which fixed term contracts are to be taken to be successive

• Specify classes of person taken to be fixed term and permanent employees

• Specify circumstances in which fixed term employees are taken to be, or not to be,
treated less favourably than permanent employees

• Amend provisions in specified enactments of primary legislation that allow for
some or all fixed term employees to be treated less favourably than permanent
employees.

114. The affirmative resolution procedure applies to the making of regulations under this
section.

Section 46: Fixed-term work: Northern Ireland

115. This section is similar to section 45 in that it introduces a power requiring the
Department for Employment and Learning in Northern Ireland to make regulations
preventing less favourable treatment of fixed term employees and preventing abuse
arising from the use of successive periods of fixed term employment.

116. The section requires the Department for Employment and Learning to make regulations
in respect of fixed term employees. These regulations will implement directive
1999/70/EC and prevent pay and pensions discrimination against those in fixed term
employment. In particular, these regulations may:

• Prevent less favourable treatment of fixed term employees as compared to
permanent employees

• Specify circumstances in which fixed term employment is to have effect as
permanent employment

• Specify circumstances in which fixed term contracts are to be taken to be successive

• Specify classes of person taken to be fixed term and permanent employees

• Specify circumstances in which fixed term employees are taken to be, or not to be,
treated less favourably than permanent employees

• Amend provisions in specified enactments of primary legislation that allow for
some or all fixed term employees to be treated less favourably than permanent
employees.

117. This power is taken at the request of the Minister for Employment and Learning in
Northern Ireland, and with the agreement of the Northern Ireland Executive. Although
employment law is a transferred matter under the Northern Ireland Act 1998, an
enabling section could not be included in a corresponding Northern Ireland Assembly
Act, as Fixed Term Work Regulations are required to be made in Northern Ireland
by 2002, and this leaves insufficient time for the passage of a Northern Ireland
Employment Act with its own enabling section.

Section 47 and Schedule 7: Flexible working

118. Flexible working was the single biggest issue raised by consultees during the
consultation for the ‘Work and Parents: Competitiveness and Choice’ Green Paper of
December 2000. Responding to this, in June 2001, the Secretary of State for Trade and
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Industry set up the independent Work and Parents Taskforce to examine how to meet
parents’ desire for more flexible work patterns in a way that is compatible with business
efficiency. This section therefore gives parents the right to apply for flexible working.
It lays out:

• The eligibility criteria which must be met in order for an employee to apply for a
flexible working pattern;

• A clearly defined framework for a procedure to be followed by employees and
employers when making and considering requests for flexible working;

• The employer’s duties in relation to an application under the new provisions;

• The right for an employee to take their case to an employment tribunal; and

• What happens if a tribunal finds that an application has not been dealt with
correctly.

119. The new provisions will be inserted into the Employment Rights Act 1996.

80F Statutory right to request contract variation

120. Section 80F sets out the criteria that must be satisfied in order for an employee to be
eligible to make a request for a flexible working pattern. It is intended to ensure that
requests are not made on the spur of the moment and as such the employee will have
to make a formal application containing specified information.

121. Subsection (1) identifies the kind of variations of the terms and conditions a qualifying
employee may apply to his employer for under this part of the Act. It is intended that
the changes are limited to the hours the employee is required to work, the times he
is required to work, and where he is required to work. The intention is that this will
cover work patterns such as compressed hours; flexitime; home working; job-sharing;
teleworking; term-time working; shift working; staggered hours; annualised hours; self-
rostering. By regulations, the Secretary of State may also specify further criteria if it
is found at a later date that the list is not exhaustive enough to cover all the changes
that may be needed.

122. Subsection (1) also makes clear that these changes can only be made for the purpose
of caring for a child. The right to apply will be available to a qualifying employee who
has a relationship with the child, which will be specified in regulations. It is intended
that this will cover anyone who has responsibility as a parent of an eligible child. For
example, biological parents, adoptive parents, and new partners of parents where they
share the responsibility of caring for the child. It is not the intention that the ability to
apply for flexible working should extend as far as anyone who lives in the same house
as the child but does not have responsibility for caring for the child e.g. grandparents,
aunts, uncles (unless they specifically have parental responsibility).

123. Subsection (2) sets out what must be included in an application. Qualifying employees
will have to explain why they are eligible for making a request i.e. self-certify. The
effect of an application being accepted will result in a variation of the terms and
conditions of an employee’s contract of employment. This means that should an
employer subsequently discover that their employee has lied and never intended to use
the flexible working pattern for the purposes of caring for the child then they may take
disciplinary action.

124. Subsection (3) specifies the age limits of the child. The ability to request flexible
working will be open to those employees who care for children under six years of age so
as to cover two periods when the levels of requests are expected to be high; that is, the
time following the child’s birth and when the child starts school. Regulations will allow
for the possibility of changing the age limit in the light of experience (subsection (6)).
Parents of disabled children face greater challenges in raising their children and they
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will be able to make requests up until their child is 18 years of age. It is not the intention
of the Government that it will use this power in the short-term. The Government will
first review the right three years after it comes into force.

125. Subsection (4) deals with the frequency of applications. It limits the number of requests
an employee may make to one per year, from the date the application is made, because
of the costs of dealing with an application. The latest an employee will be able to make
an application is 14 days before their child reaches either age limit. Once this time
period is reached, the employee will no longer have the right to apply to change their
working pattern and their existing working pattern will continue. The Work and Parents
Taskforce did not find a willingness amongst employers and employees for undoing
the original changes made to implementing a flexible working pattern when either of
the limits is reached.

126. Subsection (5) provides for regulations allowing changes to how an application should
be made.

127. Subsection (7) provides that the reference to a disabled child for the purposes of this
section is to a child claiming disability living allowance within the meaning of Section
71 of the Social Security Contributions and Benefits Act 1992.

128. Subsection (8) provides the power to establish the criteria under which a person will be
classed as an employee for the purposes of making an application. It is intended that
the requirement as to duration of employment will be continuous service with the same
employer for at least 26 weeks. Agency workers who are employees will not be eligible
to make a request. This is for practical reasons. The agency will not have a detailed
knowledge of the business of the company with which the agency worker is placed to
be in a position deal with an application. On the other hand the company with which the
agency worker is placed will have approached the agency to provide a specific service
without an expectation of having to adjust their working patterns to the individual’s
circumstances.

80G Employers’ duties in relation to applications under section 80F

129. Regulations will be made concerning an employer’s duties in relation to dealing with
applications for flexible working.

130. When an employer receives a request it will be their duty to accept it or to establish
the business case for rejecting it and they will need to follow a prescribed procedure
to ensure and demonstrate that the request has been properly dealt with. The aim is
to encourage dialogue between the employer and employee in the workplace about
changing work patterns and how to meet both parties’ needs.

131. There will be occasions where an employer believes that they are unable to accept
a request. In order to reject an application they must, in their opinion, have specific
business grounds for doing so. Subsection (1) (b) specifies what each of these are:

• The burden of additional costs;

• Detrimental effect on ability to meet customer demand;

• Inability to re-organise work among existing staff;

• Inability to recruit additional staff;

• Detrimental impact on quality;

• Detrimental impact on performance;

• Insufficiency of work during the periods the employee proposes to work; and,

• Planned structural changes.
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132. There is a power to make regulations to add to these grounds if the Secretary of State
becomes aware of other grounds that should be included. The section contains all those
identified by the Taskforce. Employers will not be able to simply tick a box saying one
or more grounds exist but will have to provide sufficient explanation to the employee
of why, in their opinion, the ground applies to their business and why it results in the
refusal of the application.

133. Subsection (2) identifies regulations that are intended to outline the procedure for
dealing with an application for flexible working. In practice, the intended procedure
will work as follows:

• A request is received specifying the desired working pattern, the date from which
it is proposed it should apply, and explaining what effect the employee thinks
the change will have on the employer and how it might be accommodated. The
employee will have to explain why they are eligible under the right to make an
application.

• The employer arranges a meeting within 28 days of receiving the application to
discuss the request. The employee is able to bring a representative if they wish.

• The employer writes to the employee within 14 days of the meeting either (i)
agreeing the new working pattern, any action on which it is dependent, and a start
date; or (ii) confirming any compromise suggested and the start date; or (iii) setting
out the business reasons and an explanation of why the request cannot be met,
together with details of how to appeal if the employee is not content with the
decision.

• An employee has 14 days following the notification of their employer’s decision
to appeal.

• Within 14 days of being informed that the employee wishes to appeal the employer
should arrange a further meeting to hear the appeal. The employee may be
accompanied by a representative if they wish.

• The employer must provide a decision within 14 days of hearing the appeal.

134. The practical details of the procedure for both employees and employers will be
specified in regulations. This is to ensure that all the details can be kept together. It
is the intention that these will define how the meetings are to be arranged and the
arrangements for postponement in circumstances where one of the parties is unable
to attend. The regulations will explain who can accompany the employee. It is the
intention, as the Taskforce recommended, that this will be a fellow employee, friend or
appropriate recognised trade union representative. The Taskforce did not want unduly
to limit the people who could accompany the parent making the request and preferred a
wider formula that would encompass all expertise in this area. The Government intends
to consult widely on this issue. The regulations will also detail the points that will
need to be covered when informing the employee of the employer’s decision. Where
an employer rejects an application the intention is that the employer should set out their
business reasons (which will have to be from the list shown above) backed up with an
explanation of the reason why, in their opinion, it applies. This is to help the employee
understand why the employer has arrived at his decision and to help demonstrate that
the request has been considered seriously. It is envisaged that a couple of paragraphs
will usually be sufficient. The intention is that the guidance to accompany the right will
include a variety of differing examples for each of the business reasons. One illustrative
explanation might be:

““I am sorry that I cannot grant your request to leave at 3:30pm each day as this will
severely effect our ability to meet customer demand and I am unable to cover your
absence.  You are currently the only certified forklift truck driver that works at the
end of the day and it is essential that we are able to load the lorries for over-night
delivery.  Due to the fact that we supply perishable goods it is not possible to load the
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delivery lorries any earlier in the day.  I have spoken with our other two forklift truck
drivers, and they are presently unable to change their hours.  I also advertised in the
local paper when Sam left and notified the Job Centre of the vacancy but could not find
anyone to cover his job.  As that was only two months ago it is not appropriate to go
through the process again now.”

135. The regulations will also cover the appeal process. The intention is that the employee
will have to set out the grounds for their appeal. These grounds may include, but need
not be confined, to the following: concern that the procedure has not been properly
followed, that the business reasons for rejecting the request have not been sufficiently
explained, or that a fact in the explanation of the business reasons is incorrect. The
intention is that the appeal should be held with a more senior manager than the
initial meeting where possible. This will not always be possible especially for small
businesses. The regulations will also explain the points that the employer should cover
when informing the employee of the outcome of the appeal. The intention is that the
employer should give a sufficient explanation, building on the earlier communication
where appropriate. Where the procedure has been followed correctly (either up until
the appeal stage or through the appeal stage itself) then it is the Government’s intention
that the employee should not be able to claim a grievance against the employer when
informed of the outcome just because they do not like it. It is intended to make use of
the regulations elsewhere in the Employment Act to disapply the three-step grievance
procedure in these circumstances. It is also the intention that the regulations will allow
for the appeal to be heard as part of an employer’s established procedure for handling
appeals on other issues, as long as the timescales are no less than those for the appeal
procedure described above. This is to encourage the employer and employee to use all
the avenues open to them to try and find a satisfactory outcome.

136. Subsection (3) enables regulations under subsection (1)(a) to disapply any part of the
procedure if an application is agreed or withdrawn; to provide for an application to be
treated as withdrawn in specified circumstances; and to provide for a time limit to be
extended, for example if the employer and employee agree the extension.

137. Regulations will allow for:

• Changes to the procedure where there is agreement between both parties. For
example, the employer may feel able to accept the request immediately and thus a
meeting would be inappropriate.

• Changes to the timescales where there is agreement between both parties. This is
to cover circumstances where it may be extremely difficult for one party to follow
a certain part of the procedure. For example it may be that during the meeting to
discuss the request an alternative is identified but further information is needed to
ensure that it is workable. It may not always be possible in the circumstances for
this information to be obtained within the two weeks the employer has to notify the
employee of their decision. It is the intention that the regulations will specify how
the agreement to postpone is to be handled and recorded.

• The request to be treated as withdrawn in some circumstances. The intention is
that where an employee fails repeatedly to attend the meeting and to answer letters
without proper explanation then the employer should be able to conclude that the
employee no longer wishes to pursue the request to work flexibly.

138. Subsection (4) allows Subsection (2) to be amended by order. This enables the
procedure for making an application to be changed at a later date if it is found necessary
to do so.

80H Complaints to employment tribunals

139. Where cases cannot be resolved in the workplace or through other alternative dispute
resolution mechanisms (employees will be able to use the Advisory Conciliation and
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Arbitration Service binding arbitration scheme), an employee will be able to take their
case to an employment tribunal.

• Subsection (1) identifies the circumstances under which an employee who has made
an application under 80F may present a complaint to an employment tribunal.

• Subsection (2) clarifies that no complaint can be presented to an employment
tribunal in respect of an application which has been disposed of by agreement or
withdrawn.

• Subsection (3) clarifies that in the case of an application that has not been disposed
of by agreement or withdrawn, a complaint cannot be made under this section until
either the employer notifies the employee of a decision to reject the application on
appeal or commits a breach of regulations under section 80G(1)(a).

• Subsection (4) provides that a complaint cannot be made under this section in
respect of a failure to comply with regulations under section 80G(2)(k), (l) or (m).
This is because the regulations themselves will include a right to complain to the
employment tribunal in such cases.

• Subsections (5) and (6) explain that a complaint cannot be presented to an
employment tribunal unless it is made within three months of the date on which the
employee is notified of the employers’ decision on the appeal, or of the breach of
the regulations, unless there is an extension under subsection (3) (b). However, it
allows for the cases to be heard after this time limit if the tribunal feels it was not
reasonably practicable for the complaint to be made within it.

80I Remedies

140. This new section outlines what will happen if an employment tribunal finds a complaint
under section 80H well founded.

• Subsection (1) provides that if a tribunal finds that a complaint is well founded, the
tribunal will have the power to order an employer to reconsider a request. It also
gives a tribunal the power to consider whether an award of compensation should
be made to the employee in such circumstances.

• Subsection (2) enables the tribunal to make the award of compensation at a level
they feel to be just and equitable given the specific circumstances of the case.
In deciding the amount, the tribunal will take into account the behaviour of the
employer (e.g. whether they have lied) and of the employee (e.g. their willingness
to consider acceptable alternatives).

• Subsection (3), however, limits any compensation award to a maximum to be
specified in regulations. There will be consultation on regulations to specify how
many weeks pay should be the maximum.

141. Schedule 7 provides for amendments to other legislation which are consequential on
the amendments made by section 47. These include an amendment to the Trade Union
and Labour Relations Act (Consolidation) 1992 to allow disputes over flexible working
to be settled under the ACAS arbitration scheme and to the Employment Rights Act
1996 to exclude the Armed Forces from these provisions.

Section 48: Rate of maternity allowance

142. This section amends section 35A of the Social Security Contributions and Benefits
Act 1992, which sets out the weekly rate of MA by replacing subsections (1) to (3) of
section 35(A):

• Subsection (1)(a) inserts a new subsection (1) so that women eligible for MA will be
paid the lesser of 90% of their average weekly earnings or the prescribed standard
rate, for the duration of the payment period.
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• Subsection (1)(b) amends the current subsection (5)(c)(i) to ensure that women who
have paid a Class 2 contribution are deemed to have earnings at a level 90% of
which will equal the flat rate of SMP, for any week within the specified period. As
a result, they will be entitled to £100 per week. This, together with subsection (1)(c)
ensures that (as now) a self-employed woman who has paid a Class 2 contribution
throughout the specified period will receive standard rate MA.

• Subsection (2) is a transitional provision ensuring that reference may be made to
current rates where appropriate after the coming into force of the maternity pay
provisions contained in this Act.

Section 49: Work-focused interviews for partners

143. Partners of working age benefit claimants who are themselves of working age will be
required to take part in a work-focused interview, in default of which, benefit sanctions
will apply. This will provide partners with the opportunity to discuss their skills and
experience, the barriers they face in moving closer to the labour market and the help
and support that is available to overcome those barriers. The measure will not place any
requirement on partners beyond taking part in interviews. (For example, they will not
be required to attend training courses or seek work).

Section 2AA: Full entitlement to certain benefits conditional on work-focused
interview for partner

144. This section builds on section 2A of the Social Security Administration Act 1992 (“the
Administration Act”), which was inserted by section 57 of the Welfare Reform and
Pensions Act 1999 and which introduced the requirement for certain benefit claimants
(including lone parents) to attend work-focused interviews. The new section 2AA
prescribes both the circumstances in which the partner of a benefit claimant may be
required to take part a work-focused interview, and the consequences for the benefit
claim if the partner does not take part in the interview.

145. The work-focused interview will concentrate on job potential and provide the partner
with access to a wide range of help and information on work, benefits and services such
as childcare. It is intended to encourage partners to take further steps towards labour
market participation. However, any action they may choose to take beyond taking part
in the interviews will be entirely voluntary.

146. This section inserts new section 2AA into the Administration Act and allows the
Secretary of State to prescribe in regulations that where a higher rate of a specified
benefit is payable to a person by reference to his partner, then the claimant’s benefit
can be reduced by way of a sanction if the partner fails to take part in a work-focused
interview, when required to do so.

147. The intention is for the actual proposals to be prescribed in secondary legislation to
allow adjustments to be made to the detailed aspects of the scheme in the light of
experience of work-focused interviews.

148. The power itself:

• Subsection (1) allows the Secretary of State to make regulations requiring partners
of claimants for certain benefits to take part in a work-focused interview, in
prescribed circumstances. Once the claimant’s entitlement to benefit has been
established their partner may be required to take part in a work-focused interview.
If partners do not take part in these interviews without good cause when required
to do so, a benefit sanction will apply (see subsection (4)(f)). As the majority of
jobseekers find work within the first six months of a claim it is initially intended
that partners will be required to attend an interview at the 6 month stage of a claim,
thus focusing resources on those partners who need more help in finding work. The

28

http://www.legislation.gov.uk/id/ukpga/2002/22/section/49


These notes refer to the Employment Act 2002
(c.22)  which received Royal Assent on 8 July 2002

timing of interviews will be considered further in the light of experience of work-
focused interviews for benefit claimants.

• Subsection (2) lists the benefits to which the partner work-focused interview
requirements will apply. Subsection (3) lists the circumstances in which a higher
rate of such a benefit is deemed to be payable to a person by reference to his partner
and therefore, the partner is subject to the requirement to take part in an interview.

149. How the power is intended to be used:

• Subsections (4) to (6) identify the main ways in which the regulation-making
powers provided under subsection (1) might be used. Where a person is entitled to a
number of specified benefits at the same time, it is not intended to ask their partner
to take part in separate work-focused interviews for each benefit. They would only
be required to take part in one interview. Subsection (4)(a) allows for regulations
to achieve this.

• Subsection (4)(b) allows for regulations to prescribe that where a claimant is
entitled to benefit for more than one partner (i.e. in the case of a polygamous
marriage) each of those partners will be required to take part in a work-focused
interview.

• Subsection (4)(c) enables the Secretary of State to prescribe in regulations who
will conduct the interviews with partners. This means that work-focused interviews
may be conducted by a person acting on behalf of the Secretary of State, by a
local authority employee, or by a private/voluntary sector organisation contracted
to provide services.

• Regulations under subsection (4)(d) will confer power on those who conduct the
interviews with partners to determine where and when an interview will take
place. This mirrors section 8 of the Jobseekers Act 1995 and section 2A of the
Administration Act. It is intended that the interview will usually be conducted at
a range of easily accessible premises. However, where partners cannot reasonably
be expected to visit an office, a more suitable location including a home visit may
be arranged.

• Subsection (4)(e) enables regulations to prescribe the circumstances in which
partners are to be treated as either taking part or not taking part in the interview.
Since the regulations under this section will impose a general requirement on
partners to take part in a work-focused interview, both the partners and those who
conduct the interviews need to be clear about the criteria to be used in judging
whether a person has actually taken part in the interview. It is intended that the
test of whether partners have taken part will be: (a) whether they attend at the time
and place specified; and (b) whether they provide information in areas relevant to
their employment prospects, such as their level of educational qualifications, their
previous work history, and any barriers to work they may face.

• Subsection (4)(f) enables regulations to provide that if a partner is requested to take
part in an interview but does not do so then, unless he (or the benefit claimant) can
show good cause for that failure within a prescribed period, the claimant’s benefit
will be reduced.

• Subsection (4)(g) enables regulations to specify what constitutes good cause for
not taking part in an interview. Good cause is a familiar concept in social security.
For example, it is used in relation to work-focused interviews for claimants under
section 2A of the Administration Act and in deciding whether people’s entitlement
to Jobseeker’s Allowance should stop where they have not attended as required
as a specified time and place (section 8(1)(d) of the Jobseekers Act 1995 and
regulations 28 to 30 of the Jobseeker’s Allowance Regulations 1996). Examples
of good cause might be when the partner had an accident on the day set for the
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interview or where their child fell ill or where they misunderstood the requirements
placed upon them because of any language or literacy difficulties.

• Subsection (5) deals with how any reduction in benefit should be calculated and
applied.

• Subsection (5)(a) enables regulations to specify how the reduction will normally
be calculated and subsection (5)(b) enables regulations to specify that the amount
of the reduction shall be restricted in prescribed circumstances. The power under
subsection (5)(b) will be used where the amount of the reduction would otherwise
be greater than the amount of benefit. In addition, it is the intention to ensure that the
claimant retains entitlement to a nominal amount, to prevent the claim from lapsing
and, where appropriate, to ensure that entitlement to any “passported” benefits
(such as free NHS Prescriptions, free school meals) is retained.

• Subsection (5)(c) enables regulations to specify that if a person is claiming more
than one benefit, the sanction may be applied to more than one of the benefits;
but the total sanction must not exceed the amount calculated in regulations under
subsection (5)(a). The regulations will also prioritise the benefits against which
the sanction is to be applied. No sanctions will be applied against any benefit not
specified in new section 2AA(2).

• Subsection (6) enables regulations to prescribe the circumstances in which the
requirement for a partner to take part in a work-focused interview is not to be
applied. This is so that the interview can be waived or deferred until a later date if
that is necessary or appropriate in any case. There will be certain people for whom
a work-focused interview will not be appropriate. There is no intention to set out
in regulations the categories of people for whom this would be appropriate. Such
decisions will be made on a case-by-case basis, depending on the circumstances
of the individual.

• Subsection (6)(a) enables regulations to specify circumstances in which the
requirement to take part in a work-focused interview will not apply to a partner:
either permanently or until a specified time. It is intended that this power will
be used to exempt partners of people who are claiming the benefits listed in
subsection (2) but who are required to attend work-focused interviews in their own
right.

• Subsection (6)(b) enables the ‘designated authority’ to decide that the requirement
to take part in a work-focused interview is not to apply where it would not be of
assistance or appropriate in the particular circumstances of that person. Regulations
will not specify which groups should have the requirement waived although one
example might be where a terminally ill person is the partner of a benefit claimant.

• Subsection (6)(c) enables the ‘designated authority’ to decide that the requirement
to take part in a work-focused interview should be deferred if it is determined that
an interview would not be of assistance, or appropriate, at that particular time.
Examples might include a person in the early stages of recovery from a major
operation, or a partner who had just given birth. Regulations provided for under
subsection (6) may also set out that, where a partner has their interview waived or
deferred, they will be treated, as having met the requirement – until such time as it
is appropriate for them to attend an interview. Where an interview is either waived
or deferred (see subsection (6)(c)), despite the fact that there has been no interview,
no change will be made to the amount of benefit payable or in payment.

• Subsection (7) defines terms used throughout the section. A “work-focused
interview” is the interview that almost all partners of claimants of the benefits listed
in subsection (2) will be asked to take part in. The purpose of such an interview is to
assist or encourage partners to improve their employment prospects over time, and
to identify and take steps to overcome the barriers to work they face through training
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or specialist support so that, where appropriate, they can move towards education
or taking up employment (whether paid or unpaid). To this end, an interview may
cover such areas as previous employment record, capacity to undertake work, the
in-work financial support which is available and help in areas such as childcare,
housing and training.

150. Schedule 7 (Paragraphs 8 to 10, 14 and 49): makes minor and consequential
amendments to the Administration Act and to the Social Security Act 1998.

• Paragraph 9 amends section 2B of the Administration Act, which makes further
provision as to how the power in section 2A may be used. It ensures that the
decisions and appeals procedures in Chapter II of Part I of the Social Security Act
1998 apply in relation to any “relevant decisions” under the new section 2AA. It
also provides that any decision that a partner has, without good cause, failed to
take part in an interview as required by the new section 2AA may be revised or
appealed against. It also sets out in that section what are to be “relevant decisions”
under the new section 2AA – namely, decisions that someone has failed, without
good cause, to take part in an interview required under that section, and makes a
consequential amendment in relation to decisions under section 2A. It ensures that
all “relevant decisions” under the new section 2AA are treated as having been made
by the Secretary of State – even if the decision maker is not a civil servant, and that
such a decision may be revised or superseded by someone other than the original
decision maker. The powers in the Social Security Act 1998 to revise or supersede
a decision would then apply. It would also allow for information gathered about a
person’s employability to be passed on to the relevant decision maker.

• Paragraph 10 amends section 2C of the Administration Act so as to ensure that
the powers, which are intended to enable closer working between central and local
government in order to make the delivery of social security benefits more customer-
focused and better co-ordinated, also apply to the new section 2AA.

• Paragraph 14 amends section 190(1) of the Administration Act so as to require the
first set of regulations to be made under the new section 2AA to be passed by the
affirmative resolution procedure.

• Paragraph 49 amends the Social Security Act 1998 so as to provide that the right of
appeal is against the decision that the partner had failed to take part in an interview,
rather than the decision to stop or reduce benefit. It focuses on the one decision
that causes a penalty to be imposed (which may potentially be across a number of
benefits) and is intended to avoid confusion.

Section 50: Use of information for, or relating to, employment and training

151. This section introduces schedule 6.

152. Government policies in the area of employment and social security have focused on
increasing the efforts to help people move away from welfare benefits and into work.
However, once a client has left an employment or training programme or has come
off benefit, they are under no obligation to inform the Department for Work and
Pensions (DWP) of their activities. It is important that DWP know what happens to
people afterwards. Many clients do provide DWP with this information. However, a
significant minority do not. Attempts to establish the destinations of leavers are costly,
time consuming and inconclusive. In addition, once a client has entered work, DWP
has no way of assessing their progress in employment, unless they return to benefit.
This creates two problems. The first is in evaluating the effectiveness of employment
and training initiatives in moving people into sustainable work. The second is in paying
and rewarding providers, who are increasingly paid on a performance-related basis. The
provisions will also allow DWP to confirm which clients have moved into work and
ensure the security of the funding arrangements.
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153. Commentary on Schedule 6:

• Paragraph 1 amends section 3 of the Social Security Act 1998 by broadening the
range of information covered by the Act, which already covered social security,
child support, and war pensions, to also include employment and training. This
means that the Secretary of State or the Northern Ireland Department can use the
information held by him for the purpose of, or any purpose connected with the
exercise of any of those functions. This therefore allows DWP to use any of the
information it holds to perform any of its functions. Following the transfer of war
pensions to the Ministry of Defence (MOD), the provision will also enable the
supply of information to and from MOD and DWP to enable the supply of social
security, child support and employment and training information to MOD for use
for war pensions purposes and the supply of war pensions information from MOD
to DWP for social security, child support or employment and training purposes.
The provision also allows the data pooling of information relating to any of these
functions, ie. social security, child support, war pensions and employment and
training.

• Paragraph 4 repeals subsection (3) of that section as that is now rendered otiose by
the amendments made by paragraphs 2 and 3.

• Paragraphs 2 and 3 amend the existing provisions in sections 122C and 122D
which govern the supply of information to and from DWP, the Northern Ireland
Department and local authorities in connection with the administration of housing
and council tax benefit. These sections are extended to include employment and
training information.

• Paragraph 5 amends section 122 of the Administration Act to allow DWP access
to tax information held by IR and information held by Customs and Excise for
the purposes of preventing fraud against the DWP by those contracted to deliver
employment and training programmes and possible fraud by participants in the
schemes. The amendment will also enable errors to be checked where no fraud is
suspected. Paragraph 7 makes corresponding provision for Northern Ireland.

• Paragraph 6 inserts a new section 122ZA into the Administration Act allowing
DWP to access PAYE information held by Revenue as well as information supplied
by the self-employed for tax purposes relating to people beginning or terminating
employment. The information can be used for the purposes of evaluating the
effectiveness of various employment and training programmes (such as the New
Deals). This gives DWP access to the information supplied by employers on
tax forms P45 and P46, which will allow the Department to ascertain whether
leavers from employment or training programmes have taken up employment. The
subsection states that such information must not be further disclosed, other than for
civil or criminal proceedings. Because such information is based upon employers’
annual returns, this information will typically be over 18 months old by the time
it reaches DWP. Allowing DWP access to the information on P45 and P46 forms
will therefore provide them with more up-to-date information. These forms are
completed when an employee starts a new job. The only information that will be
supplied from this source will be the fact that the individual has started work and the
name and address of his employer. The section will apply to all relevant information
held when the provision comes into force as well as relevant information gathered
after that date.

• Paragraph 8 makes corresponding provision for Northern Ireland.

• Paragraphs 9 and 10 amend the Tax Credits Act 1999 so as to ensure that
information to which the DWP has access relating to tax credits can if necessary
be used for employment and training purposes and that employment and training
information can be supplied to the Revenue for tax credits purposes.
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• Paragraph 11 amends section 121E of the Social Security Administration Act 1992
(the “Administration Act”). This section deals with the supply of contributions,
statutory sick pay (SSP) and statutory maternity pay (SMP) and contracting out
information held by Inland Revenue. The amendment extends the purposes to
which information supplied by the Inland Revenue to the DWP can be put, to
include purposes relating to employment or training. It specifies that information
supplied relating to employment and training may be supplied on a permissive basis
– i.e. that the DWP cannot demand information from IR. This amendment will
enable information supplied to the DWP by Inland Revenue under provisions in
the Administration Act to be used for employment and training purposes. This will
provide inter alia information on where the individual is employed, how long they
have worked for that employer and how much they earn, all of which is helpful in
assessing the effectiveness of the various welfare to work initiatives.

• Paragraph 12 makes corresponding provision for Northern Ireland.

• Paragraph 13 makes similar provision with respect to section 121F of the
Administration Act. This section deals with the supply of information to the
Inland Revenue by DWP (in the person of the Secretary of State) for the
purposes of contributions, SMP and SSP and contracting out. Paragraph 14 makes
corresponding provision for Northern Ireland.
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