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CHILDREN’S COMMISSIONER

FOR WALES ACT 2001

EXPLANATORY NOTES

COMMENTARY

Section 1: Application of Part 5 of the 2000 Act

13. Section 1(1) and (2) substitute a new section 78(1) of the 2000 Act. The effect of
the substitution is to extend the application of Part 5 of the 2000 Act to any child
receiving services provided by any of the persons listed in the new Schedule 2B, and
to other children if they are ordinarily resident in Wales. In a similar way, section 1(3)
also extends the Assembly’s regulation-making power in section 78(6). Section 78(6)
vests the Assembly with the power to provide in regulations that references to a child
in the new section 78(1) shall include persons who were such children at any time
including a time prior to the commencement of Part 5. In addition, section 1(2) inserts
subsections (1A) and (1B) into section 78, giving a power for the Assembly to extend,
by regulations, the application of Part 5 to care leavers aged 18 or over who receive
post care services from local authorities by virtue of the amendments to the Children
Act 1989 introduced by the Children (Leaving Care) Act 2000.

Section 2 : Principal aim of the Commissioner

14. Section 2 inserts section 72A into the 2000 Act, which provides that the principal aim
of the Commissioner in exercising his or her functions is to safeguard and promote the
rights and welfare of children to whom Part 5 of the 2000 Act applies.

Section 3: Review of exercise of functions of Assembly and other persons

15. Section 3 inserts section 72B into the 2000 Act. Section 72B(1) introduces a power
for the Commissioner to review the effect of the exercise or proposed exercise of the
Assembly’s functions (including the making or proposed making of any subordinate
legislation) and those of the other persons in Wales listed in new Schedule 2A, on
children to whom Part 5 applies.

16. New Schedule 2A, inserted into the 2000 Act, lists the persons whose functions are
subject to review in accordance with section 72B(1). Section 72B(2) to (5) vests the
Assembly with an order-making power to add to, delete from or make alterations to
the list of persons in the future.  A person or body may be added to the list in respect
of some or all of its functions if it has functions in a field in which the Assembly has
functions, provided the person is also established under an enactment or by virtue of
Her Majesty’s prerogative or in any other way by a Minister of the Crown, government
department or the Assembly, and at least half of the person’s expenditure in relation
to its functions in Wales is funded directly by the Assembly.  Section 72B(4) confers
the same order-making power if the person is not so funded by the Assembly, provided
the Secretary of State’s consent is given. Section 72B(5) prevents persons being added
if their sole or main activity is the investigation of complaints by the public, or the
supervision or review of follow-up action resulting from such investigation. Section
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72B(6) prevents an order being made under subsection (2) if the effect would be to
allow the Commissioner to review functions in a field in which the Assembly has no
functions.

Section 4: Review and monitoring of arrangements

17. Section 4 extends the Commissioner’s functions in section 73 of the 2000 Act of
reviewing and monitoring arrangements made by providers of services regulated under
the 2000 Act for dealing with complaints and representations in respect of those
services, and for whistleblowing and for advocacy. The Commissioner’s functions are
extended to providers of other services in Wales, listed in the new Schedule 2B to the
2000 Act, to or in respect of children.

18. Section 4(3) inserts into section 73 a new subsection (1A) which provides that
the Commissioner may also review the effect on children of the absence of such
arrangements. Section 4(5) inserts into section 73 new subsections (2A) and (2B)
which extend to providers of other services the Commissioner’s functions of reviewing
and monitoring of arrangements. Those functions are extended to the providers listed
in new Schedule 2B: the Assembly, county and county borough councils, health
authorities, National Health Service trusts, schools in the public sector, further and
higher education institutions; and also any person providing services on behalf of,
or under arrangements with, any of the persons listed. Section 4(5) also inserts into
section 73 a new subsection (2C), which provides that the Assembly’s arrangements
for dealing with complaints or representations in respect of services provided by any of
the other persons listed in Schedule 2B, also come within the Commissioner’s review
and monitoring of arrangements function.

19. Section 4(6) makes consequential amendments to section 73(3), and section 4(7) inserts
a new subsection (3A) into section 73, to establish that the arrangements made by the
persons listed in Schedule 2B (and those providing services on their behalf) for dealing
with whistleblowing come within the Commissioner’s review and monitoring function
under section 73.  Section 4(8) amends section 73(4) of the 2000 Act to provide that the
arrangements made by the persons listed in Schedule 2B  (and those providing services
on their behalf) for dealing with children’s advocacy come within the Commissioner’s
review and monitoring function under section 73.

20. Section 4(9) inserts sections 73(5A) to (5C), which vests the Assembly with an order-
making power to alter the list of persons subject to the Commissioner’s power to
review its arrangements for dealing with complaints and other matters. The power is
given in the same terms as the order-making power in the new section 72B(3) to (5)
(outlined in paragraph 16) in respect of the list of persons subject to the Commissioner’s
review and monitoring function, but with the additional criterion that the person must
provide services in Wales to or in respect of children. Section 4(9) also inserts a new
section 73(5D) which prevents persons being added if their sole or main activity is
the investigation of complaints by the public, or the supervision or review of follow-
up action resulting from such investigation.  In addition, section 4(9) inserts a new
subsection 73(5E) which prevents an order being made under subsection (5A) if the
effect would be to allow the Commissioner to review functions in a field in which the
Assembly has no functions.

Section 5: Additional power of consideration and representation

21. Section 5(1) inserts section 75A into the 2000 Act. Section 75A provides that the
Commissioner may consider, and make representations to the Assembly about, any
matter affecting the rights or welfare of children in Wales if the Commissioner does
not have the power to do so by virtue of any other power. Section 5(2)(b) inserts a
new subsection (1A) into section 74(1) of the 2000 Act. Its effect is to disapply the
provisions concerning the Commissioner’s function to examine cases, in respect of the
additional power of consideration and representation in the new section 75A.
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Section 6: Further functions of the Commissioner

22. Section 6 inserts paragraph (aa) after section 76(1)(a) of the 2000 Act, to extend
the Assembly’s power to make regulations enabling the Commissioner to assist a
child in making a complaint or representation. The power is extended to complaints
and representations involving any of the persons mentioned in Schedule 2B or
section 73(2B). Section 6 also inserts section 76(1A) which identifies the kind of
proceedings which the Assembly can prescribe as being proceedings in which the
Commissioner may assist. Section 6 also inserts section 76(5A) to disapply, in respect
of the Commissioner’s additional power of consideration and representation under
section 75(A), the Assembly’s power to make regulations for the conferring of further
functions on the Commissioner (under section 76(4) and (5)).

Section 7: Consequential, etc provision

23. Section 118 of the 2000 Act enables the Assembly to make
supplementary,  consequential and other provisions when making regulations and
orders under the 2000 Act. Section 118(8) enables such provision to include provision
amending and repealing enactments and instruments where regulations are being made
under Part 5 of the 2000 Act.  Section 7 extends section 118(8) to include orders made
by the Assembly, as well as regulations.

24. The provisions of the Act, extending the scope of Part 5 of the 2000 Act (except
where the Act makes express exceptions) similarly extend the existing powers of the
Commissioner and of the Assembly insofar as the new provisions apply to those powers.
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