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SOCIAL SECURITY FRAUD ACT 2001

EXPLANATORY NOTES

COMMENTARY ON CLAUSES1TO 4

Clause 1. Additional powersto obtain information
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This clause amends and adds to theinvestigator's powersin sections 109A, 109B, 109C
and 110A of the Social Security Administration Act 1992.

Section 109A provides for the Secretary of State to authorise officersto use powersin
sections 109B and 109C for the purposes set out at section 109A(2):

(a) ascertaining whether a social security benefit is or was payable in an individual
case;

(b) investigating the circumstances of accidents, injuries or diseases giving rise to
claimsfor Industrial Injuries Benefit and other benefits;

(c) ascertaining whether the provisions of therelevant socia security legislation have
been, are being or are likely to be contravened (in cases involving particular
individuals as well as more generally);

(d) preventing, detecting and securing evidence of the commission of criminal
offencesin relation to the relevant social security legidation (either by particular
individuals or more generally).

Section 110A allows the Chief Executives or Principal Finance Officers of authorities
administering Housing Benefit or Council Tax Benefit to authorise officers to use the
powers at sections 109B and 109C for purposes set out in section 110A(2):

(a) ascertaining whether Housing Benefit or Council Tax Benefit is or was payable
inan individua case;

(b) ascertaining whether the provisions of the relevant social security legislation
regarding Housing Benefit and Council Tax Benefit have been, are being or are
likely to be contravened (in casesinvolving particular individuals aswell as more
generaly);

(c) preventing, detecting and securing evidence of the commission of criminal
offences in relation to Housing Benefit and Council Tax Benefit (either by
particular individuals or more generally).

Section 109B provides apower for authorised officersto require thoselisted at 109B(2)
to provide information requested by written notice where thisis reasonable in relation
to one or more of the purposes set out at section 109A(2).

Section 109C provides a power for authorised officers to inspect premises where
persons are employed, from which atrade, business or pension fund is being carried on
or whereinformation about these is stored, where thisisreasonablein relation to one or
more of the purposes set out at section 109A(2). Thissection isnot amended by the Act.
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Clause 1(1) provides for amendment of section 109B of the Social Security
Administration Act 1992.

Clause 1(2) inserts a new subsection (2A) after section 109B(2). It lists organisations
from which officers authorised under section 109A and 110A of the Social Security
Administration Act 1992 can require information. Those organisations include: banks;
credit reference agencies; utility providers and education bodies.

Clause 1(2) also inserts new subsections (2B) to (2F) into section 109B of the Social
Security Administration Act 1992.

The new section 109B(2B) provides that, subject to the following provisions of the
section, the powersto require information at section 109B shall only be exercisable for
making enquiriesof personslisted at new section 109B(2A) for the purpose of obtaining
information relating to particular persons identified by name or description.

New section 109B(2C) provides that an authorised officer shall not exercise those
powers to obtain information from persons listed in new section 109B(2A) unless it
appearsto him that there are reasonabl e grounds for believing that the identified person
who it relatestoiis:

(a) apersonwho hascommitted, iscommitting or intendsto commit abenefit offence;
or

(b) aperson who is a member of the family of a person falling within paragraph (a)
above. (A family member is defined in section 137 of the Social Security and
Contributions Benefit Act 1992 and includes married and unmarried partners and
children and dependants which claimants or their partners are responsible for).

New section 109B(2D) provides that, where an authorised officer is a member of a
Government Department and where his authorisation explicitly statesthat it appliesfor
the purposes of new section 109B(2D), nothing in 109B(2B) or 109B(2C) shall prevent
him from obtaining information relating exclusively to whether, and in what quantities,
water, gas and electricity are supplied to residential premises.

New section 109B(2E) provides that the powers at 109B may only be exercised to
obtain information from a telecommunications provider if it is“ communications data”
but not “traffic data’ (as those terms are defined in section 21 of the Regulation
of Investigatory Powers Act 2000). Restricting the information to communications
data would enable the authorised officer to obtain information about the use made
by a person of a telecommunications service or any other information held about
subscribers to the service. However it would exclude information about the contents of
any communication. The exclusion of traffic datawould prevent the authorised officer
from obtaining information identifying the person, apparatus or location to or from
which acommunication is sent.

New section 109B(2F) provides a further exception to the requirements in
section 109B(2B) and 109B(2C) (that is to exercise the powers only in relation to
an identified person and where there is reasonable suspicion that the person has
committed, is committing or intends to commit a benefit offence). Nothing in those
subsections shall prevent an authorised officer from requiring information from a
telecommunications provider, about a person’s identity and postal address where the
authorised officer has identified the person solely by reference to a telephone number
or electronic address.

Clause 1(3) amends the existing 109B(5).

Revised 109B(5) sets out two cases where a person is exempt from the requirement to
provide information. They are:

a) if the information is information which may incriminate themselves or their
spouse; and
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b) if the information is information which, in any proceedings, would be subject to
legal professional privilege or, in Scotland, confidentially between aclient and a
professional legal advisor.

For both &) and b) it does not matter whether the information isin documentary form
or not. These exemptions would apply to information required from persons listed in
sections 109B(2) and 109B(2A). Only the exemption subject to legal privilege is new.

Clause 1(4) inserts new section 109B(6) and 7.

New section 109B(6) provides that provision may be made by Order:
(8) toadd to thelist of personsat 109B(2A);
(b) toremove persons from that list;

(c) tomodify 109B(2A) to take account of any changesto the names of personslisted
there.

New section 109B(7) gives definitions of the terms “bank” “credit” “residential
premises’ and “telecommunications service”.

Clause 1(5) insertsanew paragraph (c) into section 110A(8). Section 110A(8) provides
that the powersin sections 109B and 109C may be exercised by officers authorised by
authorities administering Housing Benefit and Council Tax Benefit. New paragraph (¢)
excludes section 109B(2D) from this provision.

Clause 1(6) amends section 111(1)(a) of the Act (offence of obstruction) by substituting
"authorised officer" for "inspector" for the purposes of consistent terminology.

Clause 1(7) amends section 121 DA (5) to re-define benefit offences. The new definition
now incorporates attempt, conspiracy and collusion to commit benefit offences.

Clause 1(8) amends section 121 DA (7) to define “relevant social security benefit”
which isaterm used in the re-definition of benefit offences above.

Clause 1(9) adds the order making power provided for by new section 109B(6)(a) to
the list of the order making powers subject to affirmative Parliamentary procedure set
out at section 190(1)(a) of the Socia Security Administration Act 1992.

Clause 2: Electronic access to information
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Clause2(1) provides that new section 109BA shall be inserted into the Social Security
Administration Act 1992 after section 109B.

New section 109BA(1) provides that, subject to subsection (2), where it appears to
the Secretary of State that: any person listed in section 109B(2A) keeps any electronic
records; that those records may contain information relevant to any one or more of
the purposes at 109A(2); and that electronic access to those records is, or is capable
of being, provided; the Secretary of State may require that person to enter into
arrangements under which authorised officers are allowed access to those records.

New section 109BA(2)(a) provides that an authorised officer may only obtain
information under the arrangements at 109BA(1) if his authorisation explicitly states
that it applies for the purposes of that subsection.

New subsection 109BA(2)(b) provides that officers authorised for the purposes of
this subsection may only obtain information under the arrangements provided for by
subsection (1) where the information relates to a particular person and where it is
information that they have the power to obtain under provisions at section 109B.

New section 109BA(3) sets out the matters which may be included in arrangements
made under subsection (1).



48.

49,

50.

51.

52.

53.

55.

56.

57.

These notes refer to the Social Security Fraud Act 2001
(c.11) which received Royal Assent on 11 May 2001

New section 109BA(4) provides that an authorised officer who is allowed access
to electronic records in accordance with any arrangements entered into under
subsection (1) may make copies of, and take extracts from, those records.

Clause 2(2) provides for the insertion of new section 110AA after section 110A of the
Socia Security Administration Act 1992. The provisions are similar to clause 1 and
enable authorities administering Housing Benefit or Council Tax Benefit, that have the
Secretary of State's consent, to make arrangements for electronic access to information
in relation to Housing Benefit or Council Tax Benefit claims.

New section 110AA(1) provides that, subject to subsection (2), where it appears to
an authority administering Housing Benefit or Council Tax Benefit that: any person
listed in section 109B(2A) keeps any electronic records; that those records may contain
information relevant to any one or more of the purposes at 110A(2); and that electronic
accesstothoserecordsis, or iscapable of being, provided; the authority may requirethat
person to enter into arrangements under which authorised officers are allowed access
to those records.

New section 110AA(2)(a) provides that an authorised officer may only obtain
information under the arrangements at subsection (1) if his authorisation explicitly
states that it applies for the purposes of that subsection.

New subsection 110AA(2)(b) provides that the authorised officer may not obtain
information under the arrangements at subsection (1) unlessthe information relatesto a
particular person and it isinformation that he has the power to obtain under provisions
at section 109B as applied to him by provisions at section 110A(8).

New section 110AA(3) providesfor the matterswhich may beincluded in arrangements
made under subsection (1).

New section 110AA(4) providesthat an authorised officer who isableto accessrecords
in accordance with arrangements under subsection (1) may make copies of, and take
extracts from, those records.

New section 110AA(5) provides that an authority administering Housing Benefit or
Council Tax Benefit may only require a person to enter into arrangements for giving
authorised officers electronic access to recordsiif it has the consent of the Secretary of
State. It also provides that the authority may not enter into arrangements with a person
specified in section 109B(2A) to give persons acting on behalf the authority electronic
access to private information (otherwise than in accordance with the requirement
imposed under this section) unless it has the consent of the Secretary of State. In
either case, the arrangements entered into may be subject to any conditions imposed
by the Secretary of State when he gives consent. "Private information” is defined in
section 110AA(7) as any information held by a person who is not entitled to disclose
it except in compliance with a reguirement imposed by the authority in exercise of its
statutory powers.

New section 110AA(6) provides that, for the purposes of subsection (5), consent may
be given in relation to a particular case, or to any case that fals within a particular
description of cases.

Clause 2(3) amends section 111 of the Social Security Administration Act 1992. Section
111(1) provides for any person found guilty of obstruction or delay to be liable on
summary conviction to a fine not exceeding level 3 on the standard scale. That is
currently up to a £1,000 fine. Section 111(2) provides that, where a person who is
convicted under section 111(1) continues to refuse to provide required information or
to answer questions, he will be guilty of afurther offence. On summary conviction he
will be fined £40 for every day thereafter that the requirement to provide information
is not met.
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(@ Clause 2(3)(a) amends section 111(1) to provide that the offence at section 111
also applies where a person refuses or neglects to comply with any requirements
under sections 109BA and 110AA.

(b) Clause 2(3)(b) providesthat the provisionsat 111(2) apply to requirements under
sections 109BA and 110AA.

Clause 3: Code of Practice about use of information powers
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Clause 3 providesfor theissue and revision of aCode of Practicerelating to the exercise
of the provisions set out in clauses 1 and 2 of the Act.

Clause 3(1) provides that the Secretary of State shall issue a Code of Practice relating
to the use of provisionsat Section 109B of the Social Security Administration Act 1992
where they are being used to make enquiries of persons listed at Section 109B(2A) -
banks, building societies, credit reference agencies etc. The Code would also relate to
the use of the powers to obtain electronic access to information - new Sections 109BA
and 110AA.

Clause 3(2) provides that the Secretary of State may revise the Code of Practice. The
Department intends to review the operation of the Code of Practice to ensure that it is
working asintended for both investigators and for business. The code could be revised
if any review demonstrated this was necessary.

Clause 3(3) relates to consultation on the Code. It provides that the Secretary of State
shall prepare and publish a draft of the Code of Practice, consider any representations
made to him upon the draft, and may make any changes he considers appropriate before
publishing the final version. It provides for the Secretary of State to do the same in
relation to any revisions of the code.

Clause 3(4) provides that the final, and any revised, version of the Code of Practice
should be laid before both Houses of Parliament.

Clause 3(5) providesthat the Code of Practice, and any revised version, shall comeinto
forcewhen it isissued by the Secretary of State.

Clause 3(6) provides that authorised officers must have regard to the Code of Practice
currently in force when exercising their powers under the provisions covered by the
code.

Clause 3(7) providesthat failure on the part of an authorised officer to comply with the
Code of Practice would not, in itself, render him liableto civil or criminal proceedings.
If authorised officers misuse their powers, they are already liable to proceedings under
the Data Protection Act 1998 and the Computer Misuse Act 1990.

Clause 3(8) provides that the Code of Practice shall be admissible in any civil or
criminal proceedings - for example, if an investigator was charged with misuse of these
powers under the offences in the Data Protection Act 1998 or the Computer Misuse
Act 1990.

Clause 3(9) defines authorised officer. It hasthe same meaning asin the Socia Security
Administration Act 1992.

Clause 4. Arrangements for paymentsin respect of information

68.

Clause 4(1) provides that it shall be the duty of the Secretary of State to ensure that
such arrangements as he considers appropriate (if any) are in place to ensure that he
can authorise such payments as he thinks appropriate and in cases that he thinks fit, in
respect of organisations subject to “relevant obligations’. The organisations that may
be paid under these arrangements are credit reference agencies, telecommunications,
gas, water and electricity providers and the servants and agents of the above. Payments
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may also be made to persons added to thelist at section 109B(2A) by Order as provided
for in Clause 1(3) and their servants and agents.

Clause 4(2) defines “relevant obligation” for the purposes of subsection (1).

(@ Clause 4(2)(a) provides that, in the case of credit reference agencies,
telecommunication providers and persons added to the list at 109B(2A) by
Order, “relevant obligation” means any requirement to provide information under
section 109B by virtue of their falling within the list at 109B(2A). It a'so means
any requirement to provide access to records in accordance with section 109BA
or 110AA.

(b) Clause 4(2)(b) providesthat, in the case of providers of water, gas and electricity,
“relevant obligation” means any requirements imposed by the exercise of powers
at 109B as mentioned in section 109B(2D).

Clause 4(3) provides that the Secretary of State may make arrangements for payments
to be made from money provided by Parliament in order to comply with hisdutiesunder
this section.

Clause 4(4) provides that authorities administering Housing Benefit or Council Tax
Benefit shall be under a duty to comply with any specific or general directionsthat the
Secretary of State makes regarding payments in accordance with arrangements made
under clause 4(1).

Exchanging Information

Clause 5: Exchange of information with overseas authorities

Background

The current position
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People are not entitled to means-tested benefits if they are claiming similar benefitsin
another country or working abroad. In some cases benefits cannot be paid to people
living in other countries. Other countries have similar rules. Some people fraudulently
claim benefitin morethan onecountry at atimeor usefalse, borrowed or stolen overseas
identities to claim benefit fraudulently in the UK.

Sharing information with another country about people claiming benefit and living
abroad could help both countries prevent and detect benefit fraud. Some limited
information is aready exchanged with other countries under the regulations that co-
ordinate social security provision within the EU and under reciprocal agreements for
payment of social security benefits with countries outside the EU. However, these do
not provide for the exchange of all the information needed to prevent and detect social
security fraud and error.

Recent developments

74.

A Memorandum of Understanding between the Government of the United Kingdom
of Great Britain and Northern Ireland and the Government of Ireland concerning co-
operation and mutual assistance in the administration of social security programmes
(the Memorandum of Understanding) was signed on 9 October 2000. It will enable
both countries to improve the administrative efficiency, cost effectiveness and integrity
of their socia security systems

Themeasuresin the Act

75.

The measures in the Act will provide for social security information to be supplied
to authorities in other countries that carry out functions relating to social security to
facilitate the carrying out of those functions. Information may only be supplied where
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the Secretary of Stateis content that arrangements have been made with those countries
to exchange information and that the country in gquestion has adequate safeguards
in place against the improper use of any information disclosed. As these measures
involve international relations, with the agreement of the Northern Ireland Executive,
the equivalent powers for the Northern Ireland Department of Social Development to
supply socia security information to authorities in other countries are provided in this
Act.



