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CRIMINAL JUSTICE AND
COURT SERVICESACT 2000

EXPLANATORY NOTES

COMMENTARY ON SECTIONS

Part |: The New Services

Chapter |: National Probation Service for England and Wales

Sections 1 and 2: The New Service

51.

Section 1 makes general provision for the existence of the service and defines its
purposes in terms of assisting courts in sentencing decisions and providing for the
supervision and rehabilitation of persons charged with or convicted of offences. Section
2 setsout the aims of the service, which are to protect the public, to reduce reoffending,
to providefor the proper punishment of offenders, to ensure that offenders are aware of
the effectsof their crimeson their victimsand on the public and to rehabilitate offenders.

Section 3: Functions of the Secretary of State

52.

This Section sets out the role of the Secretary of State who will have responsibility for
the National Probation Service for England and Wales and its funding.

Section 4 and 5: Local administration of the service

53.

55.

At present there are 54 separate and independent probation services, each governed
by a probation committee. The new service will operate as a single unified service for
England and Wales.

The unified servicewill be administered on alocal basisby local probation boards. This
is to allow national priorities to be interpreted in the light of local circumstances and
local needs. There will be 42 areasin al; 41 will match the police areas and a London
service will cover both the Metropolitan Police District and the City of London Police
Area. Thiswill reduce the current number of 54 probation areas, with 20 of the existing
services amalgamating to form 8 new local areas. This is designed to improve the
management of the criminal justice system by creating common boundaries, based on
policearess, for thedifferent criminal justice agencies. Section 4(6) allowsthe Secretary
of State to alter the probation areas.

Section 5 describes the functions of the local probation boards. These will include
the employment of staff, and may also include contracting with partner organisations
(other boards, private sector companies, voluntary organisations or individuals) for
the provision of services. Local probation boards will be able to contract out any
activity relating to their core functions such as community service provision or delivery
of offender programmes, but the Board will remain responsible for ensuring the
quality of the service delivered by the contractor. They will be able to provide hostel
accommodation for people who are on bail, people under supervision, people released
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on licence from prison and people who accept the need to live in ahostel on avoluntary
basis because of the nature of their offending.

Section 5(4) alows the staff employed by local probation boards to work with other
agencies in their local area on crime reduction, crime prevention and assisting victims
of crime. Thiswill include work on local crime reduction strategies undertaken under
the provisions of the Crime and Disorder Act 1998 which will require the Boards of the
new Service to contribute to the development and implementation of acrime reduction
strategy for the local area

Section 5(8) gives the Secretary of State the responsibility for determining whether a
local probation board has made sufficient provision to meet its responsibilities.

Section 6 and 7: The I nspectorate

58.

Section 6 maintains the current arrangements under which Her Magjesty’s Chief
Inspector of Probation and other members of the inspectorate of probation hold office,
but changes their title. Section 7 describes the functions of the inspectorate, which may
be required to inspect the work of each local probation board. The Secretary of State
may give directions to the Inspectorate setting out the criteria on which the inspections
are to be based and requiring the Inspectorate to report to the Secretary of State on
each inspection, within a given timescale and on a consistent basis with an agreed
format. The Chief Inspector will continue to advise the Home Secretary on particular
problems that arise, and on personnel matters. The Secretary of State will be able
to give additional functions to the Chief Inspector which will enable him to inspect
partner organisations, for example, Langley House, National Association for Care and
Resettlement of Offenders. It will also enable the Home Secretary to call for reports
where he has concerns about the performance of aservice or the people he has appointed
to manage the service.

Section 8: Support Services - Powers to contract out

59.

60.

This Section gives the Home Secretary the power to make an order to contract out work
undertaken by local probation boards. This power may be exercised in relation to one
or more parts of boards' responsibilities. In contrast to the contracting out power in
Section 5, this Section is designed to enable the contracting out of support services
which are common to al boards such as the provision of information technology and
the administration of the payroll.

This power is available for use where greater efficiency or better value for money can
be achieved; for instanceif aparticular activity could be managed more cost-effectively
by organising it on a national or regional basis. Arrangements for contracting out all
the functions of a board are dealt with under Section 10.

Section 9: Approved premises

61.

This Section gives the Secretary of State the power to approve premises in which
accommodation is provided for persons on bail and for, and in connection with, the
supervision and rehabilitation of persons who have been convicted of an offence, to
make regulations for the regul ation, management and inspection of those premises, and
to make payments for the maintenance or improvement of such premises.

Section 10: Default powers

62.

Section 10 gives the Secretary of State the power to make a management order which
can modify the composition of alocal probation board by—

e removing any or al of the chair, the chief officer and other board members;

» replacing them in accordance with an alternative arrangement, i.e. a contract made
with aprivate, voluntary or public sector organisation.
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63. Although the composition of the board would change in such circumstances, the board
as a legal entity would remain the same with all its duties and responsibilities under
the Act.

64. It isintended that this power would only be used as a last resort where the Secretary of
State concluded that aboard isfailing to perform itsfunctionsto asatisfactory standard,
or where the board had made arrangements which did not offer good value for money,
and the normal processes of performance management had been unable to achieve the
required improvement.

Chapter 11 : Children and Family Court Advisory and Support Service (CAFCASS)
Section 11: Establishment of CAFCASS

65. Section 11 makes a general provision for the creation of the new Children and Family
Court Advisory and Support Service (CAFCASS), as abody corporate.

Section 12: The principal functions of CAFCASS

66. Section 12 sets out the functions of CAFCASS, which are described in paragraph 25
of these notes. Subsection (3) provides for regulations for grants to be paid for the
furthering of the performance of any functions of CAFCASS.

Section 13: Other powers of CAFCASS

67. Section 13 sets out the other powers that CAFCASS may use to perform its functions,
such as to commission or assist the conduct of research. Subsection (1) will allow
CAFCASSto enter into arrangementswith voluntary and other organi sationsto contract
out someof itswork, provided that it is satisfied that thework will be done efficiently, to
therequired standard and cost-effectively. Subsection (4) also providesthat CAFCASS
may enter into arrangements with individuals including self-employed people.

Section 14: Provision of staff or servicesto other organisations
68. Section14 gives CAFCASS the power to provide services to other organisations.

Section 15: Right to conduct litigation and right of audience

69. Section 15 enables CAFCASS to authorise prescribed officers of the Service to
undertake litigation and have rights of audience. It replicates the current arrangements
in the Official Solicitor’'s office, with lawyers and casaeworkers having the ability to
conduct litigation and have rights of audience in all courts. Control over CAFCASS's
power under Section 15 will be exercised through regulations, made by the Lord
Chancellor, which will set out the criteria that officers of the service will have to meet
before they can be authorised under this Section.

Section 16: Cross-examination of officersof the Service

70. Section 16 sets out that all CAFCASS officers may be subject to cross-examination,
except when exercising the rights given in Section 15.

Section17: Inspection

71. Section 17 amends Section 62 of the Justices of the Peace Act 1997 by inserting a new
Section 3A in order to extend the remit of the Magistrates Court Inspectorate to include
inspecting CAFCASS to monitor and report on its activities. A new Subsection (2A) of
Section 63 of the 1997 Act sets out a genera right of inspection. It consists of aright
of entry to any premises occupied by the Service and also a right to inspect and take
copies of any records kept by the Service relating to the performance of its function.
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Chapter 111 : General

Section 18: Definitions

72.

Section 18 provides the definitions of the people, property and organisations to whom
this Part of the Act, which dealswith transfers from existing organisations to new ones,

applies.

Section 19: Property

73.

This Section providesthe power for either the Secretary of State or the Lord Chancellor
to set up a scheme to transfer to the Crown property and liabilities from probation
committees, the Receiver for the Metropolitan Police District (who owns property
on behalf of the Inner London Probation Service), local authorities and the Official
Solicitor. The property (other than land in the case of probation committees) may
then be transferred from the Crown to a new organisation. This provision will make
possiblethe central ownership and management, by the Secretary of State, of the current
probation service estate which amounts to approximately 1,100 buildings. It will also
allow the transfer of elements of the estate related to Family Court Welfare Officersto
CAFCASS. It will also enable the transfer to CAFCASS of property currently owned
by local authorities, probation committees and the Official Solicitor. Subsections (2)
and (3) providethat land transferring to CAFCASSwill be exempted from Stamp Duty.

Sections 20 and 21: Transfer of staff and effect of transfer

74.

Sections 20 and 2lalow the Secretary of State and the Lord Chancellor to make
schemes for transferring staff into the new Services. These schemes would cover the
transfer of staff from aprobation committeeto alocal probation board or to CAFCASS,
and thetransfer of relevant local authority staff and staff of the Official Solicitor’ soffice
to CAFCASS. The Sections contain provisions which give staff the right to maintain
their terms and conditions of service when they transfer to their new employers.
Section 20(2) provides that chief probation officers currently employed by probation
committees may be appointed as chief officers of local boards.

Section 22: Effect of transfer of chief probation officers

75.

Section 22 makes provision for the effect of thetransfer of people currently employed as
chief probation officersinto post-holders appointed as chief officers of local probation
boards. It gives those who are appointed the right to transfer their terms and conditions
of employment, so far as they are appropriate to the new post. Paragraph 3(5) of
Schedule 1 gives the chief officer the same employment rights as he would have under
the Employment Rights Act 1996 as if he were in Crown Employment, for instance
rights against unfair dismissal. Chief officers of local probation boards will be able to
count their previous service as a chief probation officer as a part of their continuous
employment for these purposes. Under Section 22(7), chief probation officers who are
not appointed as chief officers are deemed to have been dismissed by their probation
committee.

Section 23: Transfer of staff in consequence of arrangements under Part |

76.

Section 23 allowsthe ‘ appropriate Minister’, i.e. the Secretary of Statein the case of the
probation service or the Lord Chancellor in relation to CAFCASS, to set up a scheme
for the transfer of staff where, at a future date, functions of alocal probation board or
CAFCASS are contracted out under the provisionsin Sections 5, 8 or 13 of the Act. It
gives staff the right to transfer to the new service provider and to maintain their terms
and conditions of service when they transfer to the new employer.
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Section 24: Provision for the protection of children

77. Section 24 ensures that the Protection of Children Act 1999 will apply to CAFCASS
and its officers. It further ensures that those organisations which perform functions on
behalf of CAFCASS will also be governed by the Protection of Children Act 1999.

Section 25: Interpretation of Part |
78. Section 25 provides definitions of termsused in Part | of the Act.

Part I1: Protection of Children

Sections 26 and 27: Meaning of “ offence against a child”

79. Section 26 establishes the circumstances under which an individual will be deemed to
have committed an offence against achild. Subsection (1) sets out those circumstances,
according to thelist of offences and circumstancesin Schedule 4. Subsection (2) alows
the Secretary of State to alter Schedule 4, subject to the agreement of Parliament
by affirmative resolution order. The Secretary of State can thereby ensure that
the legislation remains comprehensive in scope, covering al (and potentially new)
circumstances in which an individual commits a serious offence against a child.

80. Section 27 ensures that an individual charged with or convicted of an armed forces
offence equivalent to an offence against achild istreated as an individual under Section
26, and that members of the armed forces serving overseas are also caught by the
legislation.

Sections 28, 29 and 30: Disgualification from working with children

81. Section 28 sets out the conditions under which a court is required to make an order
disgualifying an adult from working with children. Subsections (5) and (6) state the
circumstances when a court might not make such an order, and require a record of the
reasons why no such order was made. Such disqualification orders are not availablein
aMagistrates Court.

82. Section 29 makes similar provisionsto thosein Section 28, but for juveniles (those aged
under 18 at thetimewhen they commit the offence). However, Subsection (5) of Section
28 allowsthe court not to make an order for an adult only whenit is satisfied that further
offences against children are unlikely. In contrast, in the case of ajuvenile — Subsection
(4) of Section 29 — the court may make an order only if they deem it likely that the
juvenile will re-offend against children. An adult must therefore be disqualified unless
the court is satisfied that he is unlikely to re-offend, whereas a court must assume that
ajuvenile will not re-offend, unless they are satisfied that there is sufficient evidence
to the contrary, in which caseit is required to disqualify the juvenile.

83. Section 30 establishes the meaning of a ‘qualifying sentence’, a ‘relevant order’, and
other key phrases used in Sections 28 and 29. Subsection (4) aso clarifies the issue of
the determination of an offender’s age.

Section 31: Appeals
84. Section 31 provides for appeal against the disqualification order.

Section 32: Review of disqualification

8b. Section 32 entitles an individual to apply for areview of the disqualification order by a
Tribunal set up under Section 9 of, and the Schedule to, the Protection of Children Act
1999. (Paragraphs in Schedule 7 also provide for a review of those individuals listed
by the Secretary of State).
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Section 33: Conditionsfor application for review

86.

87.

Section 33 sets out the circumstances and conditions under which a disqualified
individual might apply to the Tribunal to have the disqualification lifted. Subsections
(3), (4) and (6) set out how long either an adult or a juvenile who is disqualified
must wait (ten and five years respectively) before he can apply to the Tribunal for the
disgualification to be lifted. Subsections (3)(b) and (4)(b) require that the same period
must pass after an unsuccessful application for review, before afurther application can
be made.

Subsection (5) of Section 33 requiresthat the individual first proveto the Tribunal that
his circumstances have changed sufficiently to warrant areview of the disgqualification
order. Thus someone who has successfully reared his own children, or once committed
an act of violence towards a child when an alcoholic but can now demonstrate heisfree
of this addiction, might be entitled to areview. The individua must then demonstrate
to the Tribunal that this change of circumstancesis such that heis suitable to work with
children, and therefore need no longer be subject to disqualification from working with
children, before the Tribunal can lift the disqualification.

Section 34: Restoration of a disqualification order

88.

Where atribunal has reviewed a disgqualification and has ordered that it should cease
to have effect, Section 34 allows for the disqualification order to be restored, and sets
out the circumstances under which that might occur. Where an individual no longer
subject to a disgualification order acts in a way which gives either a chief officer of
police or adirector of social services reasonable cause to believe that the individual’s
behaviour threatens the safety of children and that a further disqualification order is
necessary to protect children from serious harm, the chief officer or director can apply
to a High Court for a disqualification order to be made. The High Court, if satisfied
that the conditions of Subsection (2) are met, can order the restoration of the order.
(Paragraphs in Schedule 7 also provide for the restoration of previously disqualified
individuals to the lists maintained by the Secretary of State.)

Sections 35 and 36: Work in regulated positions

89.

90.

Section 35 provides for the offence of seeking, offering, accepting, or continuing to,
work with children while under a disgqualification order. An individual commits an
offence if he knowingly seeks etc. to work with children in aregulated position while
disgualified:

e by inclusion (other than provisionally) on thelist held by the Department of Health,
of those considered unsuitable to work with children, under the Protection of
Children Act 1999;

e byinclusionon ‘List 99', on the grounds of not being afit person to be employed
as ateacher or in certain other areas of education under the Education Reform Act
1988, as amended by the Protection of Children Act 1999;

* by inclusion on any list kept by the Secretary of State or National Assembly of
Wales of persons disqualified under Section 470 or 471 of the Education Act
1996 (as being amended by the Care Standards Act 2000 on grounds that they are
unsuitable to work with children;

* by adisgualification order made under this Part.

An individual also commits an offence if he knowingly offers work in a regulated
position to a disqualified person. This is intended to cover the individual who knows
someone is disgualified, but nevertheless offers him work in aregulated position. Itis
also an offence for someone to fail to remove an individua he knows is disqualified
from working with children (e.g. to hold open a position for a disqualified person).
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Subsection (3) provides the defence for an individual who seeks to work with children
that he neither knew, nor could be reasonably expected to know, that he was himself
disqualified from such work. The provision ‘be reasonably expected to know’ is
intended to ensure that an individual cannot escape liability by, for example, moving
house to prevent the notification of a disqualification by the Secretary of State being
served on him.

Subsection (6) sets out the penalty that will follow if anindividual is convicted of either
offence.

Section 36 provides a definition of ‘working with children’ that encompasses all the
positions and roles from which those subject to disgualification will be excluded. The
definitionisdeliberately wide-ranging, in order to provide protection for children across
asbroad an areaas possible. However it seeksto ensure that casual contact with children
which does not form part of the normal duties of the position or where there is no
element of care involved (for example, the supermarket assistant) is excluded, except
in some particular areas identified in the Act. Under Section 42 a child is defined as
a person under 18. The only exception to thisisin Subsection (1)(e) of Section 36 in
relation to children in work where the age limit is under 16. Thisisintended to ensure
that those who, for example, supervise children who have left school and arein regular
work, are not covered by the definition. Subsection (1) of Section 36 identifiesthe eight
main areas of ‘regulated positions' to be covered by the disqualification. Subsections
(2) to (12) of Section 36 go on to clarify some of these areas:

e Subsection (2) clarifies Subsection (1)(a) by defining the nature of the establishment
in which the regulated position is held; these are the areas of work in which it is
considered right that all members of staff, whether carers or ancillary staff, should
be included;

»  Subsection (3) clarifies Subsection (1)(b) by ensuring that it does not apply to any
parts of the premises where children are not looked after, or at time when children
are not present. This prevents, for example, the need to check workers in another
part of a building in which a holiday créche is held, or the cleaners who clean the
premises when the children are not present;

e SQubsections (4) and (5) clarify Subsections (1)(c) and (1)(d) by ensuring that they
do not apply where the contact is made in the course of a child’s employment;

e Subsection (6) defines Subsection (1)(g), listing positions or roles not otherwise
caught by the definition, such as members of a school’s governing body and
charitable trustees; these positions are ones which may provide privileged access
to children and imply that theindividual concerned isaperson who can be properly
trusted with children, and are thereforeincluded even if contact with children is not
aregular part of the position. Subsection (7) clarifies certain of these definitions
as they relate to local government, andSubsections (8) and (9) further qualify
Subsection (6) for the purposes of applying these measures to Northern Ireland;

»  Subsection (10) clarifies Subsection (1)(h) by explaining what is meant by the
supervision or management of an individual; and

e SQubsections (11) to (14) provide further definition and clarification where
necessary.

Subsection (15) gives the Secretary of State power to amend the definition of a
‘regulated position’ by affirmative resolution order, should it become apparent that -
perhaps because new positions are created or developed - there are positions or roles
not covered by thislegislation that should be caught.
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Section 37: Disqualification in Scotland or Northern Ireland

95. Section 37 provides a power for the Secretary of State to ensure that individuals
who, under the law of Scotland or Northern Ireland are subject to a prohibition or
disgualification which corresponds to the means of disqualification provided for by
Section 35, are subject to this Part i.e. disqualified from working with children in
England and Wales. Statutory provisions are not yet in place in Scotland or Northern
Ireland. This Section is intended to allow the protections provided by the integrated
system to be available on a UK basisin due course.

Section 38: Rehabilitation of offenders

96. Section 38 is designed to ensure that an offender disqualified from working with
children under this part is not unfairly disadvantaged in other spheres of work.
This Section provides that a disqualification order is not considered a sentence
for the purposes of the Rehabilitation of Offenders Act 1974. It will prevent the
existence of the disqualification order stopping the normal rehabilitation period for the
sentence it accompanies applying. However, information on such convictions and the
disqualification order will be available to those able to ask exempted questions under
Exceptions Orders made under the Rehabilitation of Offenders Act 1974.

Sections 39 and 40: Indecency with Children Act 1960

97. This Part of the Act raises the age of a child against whom the offence of indecency
with a child can be committed to include children up to 16. This closes a loophole in
the law and should improve the protection of children against those who abuse them. A
similar amendment is made to the Children and Y oung Person’s Act (Northern Ireland)
1968, although there achild up to 17 is protected to reflect their higher age of consent.

Section 41: I ndecent photographs of children: increase of maximum penalties

98. The effect of this Section will be to increase the maximum penaltiesrelating to indecent
photographs of children. The maximum sentence, for the offences of taking, making,
distributing, showing, publishing or possessing with a view to distribution, indecent
photographs of children under sixteen, under Section 6 of the Protection of Children
Act 1978 isincreased from three yearsimprisonment and an unlimited fine, to ten years
imprisonment and an unlimited fine. The maximum sentence for the simple possession
of child pornography under Section 160 of the Criminal Justice Act 1988 is increased
from six months imprisonment and a level 5 fine to five years imprisonment and an
unlimited fine. The Section will aso amend the equivalent Northern Ireland legislation.

Part I11: Dealing with Offenders

Chapter |: Renaming certain community orders, new community orders, breach of
community order, miscellaneous.

Sections 43, 44 and 45: Renaming certain community orders

99, Sections 43, 44 and 45 rename probation orders, community service orders and
combination orders as community rehabilitation orders, community punishment orders
and community punishment and rehabilitation orders respectively.

Section 46: Exclusion orders

100.  Section 46 amends the Powers of Criminal Courts (Sentencing) Act 2000 to make
provision for ‘exclusion orders’. An exclusion order is similar in many respects to a
“curfew order’. However, whereas a curfew order requires an offender to remain at a
specified place, an exclusion order prohibits an offender from entering a specified place
or areafor a specified period of not more than two years (three months for a juvenile).
Different areas or places can be specified for different periods. An exclusion order must
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take account of the offender’ sreligious beliefs, times of employment or education, and
of any other community orders to which the offender is subject.

When making the exclusion order, the effect and possible consequences of the order,
together with the court’s power to review the order, must be explained to the offender
in ordinary language.

Breach, revocation, and amendment of the exclusion order are provided for in the same
way as for curfew orders. The Secretary of State is empowered to make rules for the
regulation of the monitoring regime of offenders subject to exclusion orders, and of the
functions of the persons responsible for monitoring them. The Secretary of State may
also make an order to add to the list of activities with which the requirements of an
order must not conflict.

Section 47: Drug Abstinence Orders

103.

104.

105.

106.

Section 47 definesaDrug Abstinence Order asan order requiring the offender to abstain
from misusing specified Class A drugs and to undertake a drug test on instruction.

It gives the power to the courts to make a drug abstinence order where the offender is
convicted of atrigger offence (see note on Schedule 6), or the court feels that Class A
drug misuse caused or contributed to the offence. The offender must be aged 18 years
or over and be dependent on, or have a propensity to misuse, specified Class A drugs.

The Section alows for the court to decide the length of the order, between a minimum
of 6 months and a maximum of three years.

In addition to setting out the provisions as to the supervision of orders, the Section also
sets out provisions for dealing with failures to comply with the requirements of such
orders, under Schedule 3 to the Powers of Criminal Courts (Sentencing) Act 2000.

Section 48: Pre-sentence drug testing

107.

When the court is considering passing a community sentence, Section 48provides
powers to require a convicted offender, aged 18 and over, to undertake a drug test for
specified Class A drugs.

Section 49: Community Sentences: drug abstinence requirements

108.

109.

110.

Section 49 sets out drug abstinence requirements of community sentences. It amends
Section 42 of the Powers of Criminal Courts (Sentencing) Act 2000 in order to require
the courts to include a drugs abstinence requirement where the offender:

e isaged 18 or over;
* isdependent on, or has a propensity to misuse specified Class A drugs; and
» hascommitted atrigger offence (see note on Schedule 6).

If the offender has been charged with a non-trigger offence, the courts may include an
abstinence requirement if the offender—

* isaged 18 or over;
e isdependent on, or has a propensity to misuse specified Class A drugs; and

» the misuse by the offender of any specified class A drug caused or contributed to
the offence.

Drug abstinence requirements may not be included where a community sentence
already includes an abstinence requirement, or where a community order includes a
Drug Treatment and Testing Order (DTTO) or a Drug Abstinence Order (DAO).
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Section 50: Community sentences: curfew requirements

111

112.

113.

114.

115.

116.

Sub-paragraph (1) (of the new paragraph 7 to be inserted in Schedule 2 to the
Powers of the Criminal Courts (Sentencing) Act 2000) makes provision for community
rehabilitation orders to include a curfew requirement. Sub-paragraph (2) provides for
areguirement that the offender remain at aparticular place for between two and twelve
hours a day, for a maximum period of six months. The order may specify different
curfew addresses or different periods of curfew on different days.

Sub-paragraph (3) provides that, as with the curfew order, account must be taken of
the offender’s religious beliefs, times of employment or education and of any other
community orders to which the offender is subject when the terms of the curfew are
decided by the court.

Sub-paragraph (4) states that a community rehabilitation order that includes a curfew
reguirement must include provision for aresponsible officer who will monitor whether
or not the offender complieswith the curfew requirements. Theresponsible officer must
be a person as described in an order made by the Secretary of State.

Sub-paragraph (5) prevents a court from including a curfew requirement in a
community rehabilitation order or a community punishment and rehabilitation order,
unless the Secretary of State has notified the court that the arrangements necessary for
monitoring the offender’s whereabouts are currently available in the area where the
curfew address is situated. Thiswill enable these provisions to be piloted.

Sub-paragraph (7) requires courts to obtain and consider information about the curfew
address — which must include information about the attitude of other people likely to
be affected by the offender’s enforced presence there — before they impose a curfew
reguirement.

Sub-paragraph (8) permits the Secretary of State to make rules regulating the
monitoring of an offender and the functions of the responsible officer.

Section 51: Community sentences. exclusion requirements

117.

Section 51 issimilar to Section 50, except that it allows a court to include an exclusion
requirement in a community rehabilitation order or a community punishment and
rehabilitation order. It differs from Section 50 in that:

» under sub-paragraphs (1) and (2), an exclusion requirement may last for no more
than two years and may operate continuously, or for periods specified in the order,
and may specify different places from which the offender is to be excluded for
different periods;

» thereisno requirement for the court to obtain and consider information about the
place proposed to be specified in the requirement, as the offender’ s presence will
not be enforced in any place in away that might affect other persons; and,

» itismade clear that offenders may be excluded from an areaas well as a particular
place.

Section 52: Community sentences. electronic monitoring of requirements

118.

119.

Section 52 makes provision for a requirement for the electronic monitoring of any
other requirement of a community order. This provision might be used to require an
offender to register his attendance at a particular place, for example. Once again, these
powers will not be available to a court until the Secretary of State has notified it of the
availability of the powers

Subsections (3) and (4) make clear that, where the co-operation of a person other than
the offender is required for electronic monitoring to take place, the requirement for
electronic monitoring cannot be imposed without that person’s consent.
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Provision is made for making a person responsible for the monitoring, with a power for
the Secretary of State to make rules for regulating both the electronic monitoring and
the function of responsible persons.

Subsections (7) to (10) make clear the definition of the ‘relevant area’ in the various
instances in which a community sentence might be electronically monitored.

Section 53: Breach of community orders. warning and punishment

122.

123.

124.

125.
126.

Subsection (2) specifies the community orders to which the warning scheme will
apply, namely, curfew orders, exclusion orders, community rehabilitation orders,
community punishment orders, community punishment and rehabilitation orders, and
drug abstinence orders.

Subsection (3) places a duty on staff employed by local probation boards to issue a
warning to an offender who has unacceptably failed to comply with the requirements
of his order if the offender has not already been referred back to court for the failure.
Wherethereisasecond unacceptabl e failureto comply within 12 months, or six months
in the case of a curfew order, the offender must be referred back to court for breach
proceedings. The warning must be recorded. If two or more orders were imposed for
the same offence, they will be considered as one order to which the warning scheme
applies, i.e. only one warning in total will be given in any 12 month period.

Subsection (4) creates new arrangements for dealing with a breach of community
sentences where that breach is referred back to the court. In such a case, where the
warning provisions apply, the court must first determine whether it is likely that the
offender will comply with the requirements of the community order if it remains in
force. If the court does not consider thislikely then it must impose a custodial sentence
as punishment for breach of the community order, even where the original offence
was not imprisonable, unless there are exceptional circumstances. Where the warning
provisions do not apply or where the court thinks that the offender is likely to comply
with the community sentence or that there are exceptional circumstances the court must
impose a community sentence in respect of the breach or re-sentence the offender for
the original offence asif he had just been convicted of it.

Subsection (5) places the same duty on the Crown Court.

Subsection (6) disappliesthewarning and punishment measuresto any failureto abstain
from misusing specified Class A drugs.

Section 54: Breach of community orders. failure to answer summons

127.

Section 54 provides the Crown Court with new powers to issue a summons or warrant
in respect of an offender who fails to appear at the Crown Court to answer a summons
issued by ajustice in respect of an alleged breach of a community order. The Section
inserts two new sub-paragraphs into paragraph 3 of Schedule 3 to the Powers of
Criminal Courts (Sentencing) Act 2000. New sub-paragraph (3) provides a power to
issue a summons and new sub-paragraph (4) the power to issue awarrant.

Section 55: Regulation of community orders

128.

Section 55 provides for regulations relating to community sentences (community
rehabilitation orders, community punishment orders and community punishment and
rehabilitation orders). This will allow the Secretary of State to set standards for the
delivery of these orders.
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Chapter 11: Miscellaneous

Section 56: Reprimands and warnings

129.  Section 56 removes the current requirement that a reprimand or warning may only be
given in apolice station. This will give the police flexibility to arrange for restorative
conferences in more suitable locations such as the offices of the youth offending
team responsible for assessing the young offender and providing the intervention
programme. This Section also givesthe police an explicit power to bail pending delivery
of reprimands and final warnings. This will enable the police to deliver reprimands
and final warning at restorative conferences involving parents and, where appropriate,
victims.

Section 57: Testing personsin police detention

130.  Section 57 sets out the procedure for taking urine and non-intimate samples (e.g. oral
saliva swabs) for the purposes of testing those charged with certain acquisitive and
drugs offences for the presence of specified Class A drugs. The procedures are set out
through insertions of new Sectionsin the Police and Criminal Evidence Act 1984. Only
those aged over 18 can be tested under these provisions.

131.  The procedure for testing states that:
* A test may betaken if aperson has been charged with a “trigger offence”; or

* A person has been charged with an offence and a police officer of at least the rank
of Inspector has reasonable grounds to suspect a link between the offence and the
misuse of a specified Class A drug, and authorises the taking of the sample.

132.  Aswdll as setting out the procedure for testing, the Section provides for requesting a
sample for testing, and creates a new offence, with a penalty of up to three monthsin
prison or afine (not exceeding level 4 on the standard scale — currently £2,500), or both
for failing without good cause to give a sample.

133.  The Secretary of State may authorise people other than police officers to take samples,
but only by affirmative resolution order.

134.  The Section aso provides powers for a custody officer to detain someone for up to six
hours, following charge, for the purposes of testing.

Section 58: Right to bail: relevance of drug misuse

135.  Section 58 amends Section 4 of the Bail Act 1976 in order to require courts to have
regard to any evidence of drugs misuse when considering the granting of bail and/or
any conditions of bail.

Section 59: Remand Centres

136.  Section 59 repeals the power to set up remand centres. No remand centres have ever
been set up under this power. Section 56 of the Act will lead to 18-20 year old offenders
being detained together with 17-20 year old remands and this removes the main reason
for the existence of the power to establish remand centres.

Section 60: Life sentences: tariffs

137.  This Section changes the way tariffs are set in cases of detention during Her Majesty’s
pleasure. It provides for the sentencing court, rather than the Home Secretary, to do
so in future and replaces the tariff setting aspects of the Crime (Sentences) Act 1997
with separate provision in the Powers of Criminal Courts (Sentencing) Act 2000. The
tariff will continue to represent the minimum period that must be served before a case
can bereferred to the Parole Board to consider release. The period set by the court will
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be open to appeal by the offender or referral by the Attorney Genera if he considers
it unduly lenient.

The effect of this provision is to bring the law into compliance with the conclusions
of the European Court of Human Rightsin the casesof T v. UK and V v. UK. There
the Court found, amongst other things, that it was not compatible with Article 6 of the
European Convention on Human Rights for the Home Secretary to set tariffsin cases
of detention during Her Majesty’ s pleasure.

As aresult of the change contained in this Section, the arrangements for setting tariffs
in these cases will be the same as those that currently apply to offenders serving
discretionary life sentences. The Parole Board is already responsible for determining
release, following tariff expiry, in respect of both groups of offender.

Section 61: Abolition of sentences of detention in a young offender institution and
custody for life

140.

Section 61 abolishes the sentences of detention in a young offender institution and
custody for life. Following abolition, all defendants aged 18 or over at the time of
sentencing who receive a custodial sentence will be sentenced to imprisonment or
life imprisonment. Subsections (2) and (4) make provision for the Secretary of State
to determine certain arrangements for the detention of those sentenced before this
Section comes into effect (i.e. before the abolition of detention in a young offender
institution and custody for life). These arrangements will be necessary in order to make
the transition from the current system to that created by this Section.

Sections 62, 63 and 64: Conditions or requirements of release of prisoners—
electronic monitoring and drug testing

141.

142.

143.

Section 62 will provide powersto include, in the licence of any prisoner being released
from a custodial sentence, a requirement to submit to electronic monitoring. The
Secretary of State currently has the statutory power to attach conditions to a release
licence. It is therefore already possible to impose curfew conditions, non-contact or
exclusion conditions, and such conditions are used where appropriate. This Section
will enable these types of condition to have the additional requirement of electronic
monitoring attached to them. At present, the only statutory basisfor the use of electronic
monitoring of curfew conditions in a release licence is under the Home Detention
Curfew scheme, which applies only to prisoners serving sentences of less than 4 years.

The new powers provided for inSubsection (2)(a) may be used in the following ways:

» where a licence requires the released person to observe a curfew or otherwise
remain at a specified place, electronic monitoring could be used to determine
whether the curfew is observed:;

* wherealicencerequiresthereleased person not to enter aspecified place or places,
electronic monitoring could be used to determine whether that person has entered
the restricted area.

In addition, Subsection (2)(b) of Section 55 introduces new powers enabling the
“tracking” of offenders released from prison on licence, by electronically monitoring
their whereabouts, on a continuous basis, until the expiry of the licence or the removal
of the condition, whichever happens first. Suitable technology to support “tracking” is
not currently available, but is under development. These powerswill therefore provide
the basis for making use of “tracking” technology as and when it becomes available.
Subsection (3) of Section 55 establishes that these new powers should not be used
to achieve the electronic monitoring of curfew conditions imposed on prisoners who
are subject to the Home Detention Curfew scheme. Those powers are provided for
separately in the Criminal Justice Act 1991, as amended by the Crime and Disorder
Act 1998.
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144.  Section 63 makes similar provision to those in Section 62 and Section 64 but appliesto
those released on a Notice of Supervision under Section 65 of the Criminal Justice Act
1991, rather than alicence. This covers some young offenders under 22 years of age
who are released from a young offender institution and those released under Section
53 of the Children and Y oung Persons Act 1933. Section 63 also stipulates that any
el ectronic monitoring or drug testing condition included in aNotice of Supervision must
cease at the sentence expiry date - the date on which the person would (but for release)
have served the custodia sentence in full.

145.  Section 64 provides powers to impose drug testing conditions on those who are
convicted of a trigger offence and are subsequently released from prison on licence,
provided they are over 18 at the time of release from custody. It is aready a standard
condition in release licences that a prisoner should be “of good behaviour” whilst on
licence. These new powers will be used to determine compliance with that condition
in respect of drug use, and may also be used to determine compliance with other more
specific conditions which may be imposed in individual cases.

146.  The enforcement mechanism for breaches of electronic monitoring or drug testing
conditions or requirementswill be the same asthat applying in respect of any other type
of condition or requirement. The arrangements will be those already in place for, and
determined by, the particular type of licence or Notice of Supervision.

Section 65: Short-term prisoners. release subject to curfew conditions

147.  Section 65 amends the Criminal Justice Act 1991 to provide that sex offenders subject
to the notification requirements of Part | of the Sex Offenders Act 1997 are not eligible
for the Home Detention Curfew scheme.

Section 66: Amendments of the Sex Offenders Act 1997

148.  Section 66 gives effect to Schedule 5. Schedule 5 contains a number of amendments to
Part | of the Sex Offenders Act 1997, which requires offenders convicted of or cautioned
for certain serious sex offences to keep the police informed of their whereaboults.

Section 67: Arrangements for assessing etc risks posed by certain offenders

149.  Section 67 placesajoint duty on the“ responsible authority” iethe chief officer of police
and the local board for each area to establish and keep under review arrangements
for assessing and managing the risks posed by “ relevant sexual or violent offenders’
(explained in Section 68 — see below) or other offenders who may cause serious harm.

150.  The responsible authority is also required to prepare and publish at least every 12
months areport on how they have discharged the duties. As part of the report they must
give details of the arrangements which have been made and such information as the
Secretary of State has notified to the authorities that he wishes them to include. The
intention is that the public should be able to see what arrangements have been made
without the details of individual offenders being made public.

151.  In addition, Section 67(6) provides that the Secretary of State will have the power to
issue guidance to the authorities on how to discharge the functions under this Section.

152. Itisenvisaged the Secretary of State’s guidance will cover areas such as consultation
with other organisations, including social services departments, child protection
organisations, prisons etc as appropriatein fulfilling these functions. It will also contain
guidance on what the report to be issued should contain.

Section 68: I nterpretation of Section 67

153.  Section 68 defines who is a “relevant sexual or violent offender” for the purposes of
Section 67. It isthose who fall into any of four categories.
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First, where a person is subject to the notification requirement under Part 1 of the Sex
Offenders Act 1997. It includes offences such as rape and unlawful sexual intercourse
with agirl under 16.

Second, where a person is convicted by a court in England and Wales of a “sexual or
violent offence” within the meaning the Powers of the Criminal Courts (Sentencing)
Act 2000 (see below) and in respect of such an offenceis:

—  sentenced to a term of imprisonment or some form of detention for 12 months
or more; or

—  detained during Her Mgjesty’s pleasure; or

—  subject to a hospital order or guardianship order under the Mental Health Act
1983.

A “sexual or violent offence” is defined in Section 161 of the Powers of the Crimina
Courts (Sentencing) Act 2000. A “violent offence” is:

an offence which leads, or isintended to lead, to aperson’ s death or to physical injury
to aperson, and includes an offence which is required to be charged as arson (whether
or not it would otherwise fall into this definition)”

Thiswould therefore include offences such as those in the Offences against the Person
Act 1861, including assault occasioning actual bodily harm contrary to Section 47,
wounding or inflicting grievous bodily harm contrary to Section 20 and the offencesin
Section 18 such as wounding or causing grievous bodily harm with intent.

“sexual offence” is defined in Section 161 of the Powers of the Crimina Courts
(Sentencing) Act 2000 to include an offence under :

e the Sexua Offences Act 1956, (other than an offence under Section 30,31, or 33
to 36 relating to prostitution and brothels). These include for example the offences
of rape, unlawful sexual intercourse with agirl under 16, buggery, indecent assault
and indecency between men

»  Section 128 of Mental Health Act 1959 - Sexual intercourse with patients

* Indecency with Children Act 1960 - grossindecency with or towards achild, under
the age of 16, or someone who incites achild under that age to such an act with him
or another. The indecency with Children Act 1960 has been amended by Section
39 of this Act to increase the age of the child against which this offence can be
committed.

e Section 9 of the Theft Act 1968 - burglary with intent to commit rape

» Section 54 of the Criminal Law Act 1977 - Inciting girl under sixteen to have
incestuous sexual intercourse

* An offence under the Protection of Children Act 1978 - Indecent photographs of
children

e Section 1 of the Criminal Law Act 1977 - conspiracy to commit any of the offences
above

» Section 1 of the Criminal Attempts Act 1981 - attempting to commit any of the
offences above

» inciting another to commit any of those offences

Third, where a person is found not guilty by a court in England and Wales of a sexual
or violent offence, as defined above, by reason of insanity or to be under a disability
and to have done the act charged and an order is made that he is admitted to hospital
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or a guardianship order within the meaning of the Mental Health Act 1983 is made in
respect of him.

Fourth where a person is eligible for a disqualification order to be imposed to prevent
them from working with children under Sections 28, 29 and 30 of this Act (paragraphs
81-83) of this Explanatory Note above refers).

Section 69: Duties of local probation boardsin connection with victims of certain
offences

A.

Dutiesimposed by Section 69

159.

160.

161.

162.

163.

164.

B.

Where a court imposes a relevant sentence on a sexual or violent offender (see B:
Application of Section 69 below), duties are imposed on the local probation board.

The first duty (Section 69(2)) for the local probation board in the area in which the
offender is sentenced, is to take all reasonable steps to ascertain whether the victim
wishes to make representations about any conditions or requirements attached to any
licence to which the offender should be subject to when he is released.

Where the victim does wish to make representations the local probation board is under
a duty to forward those representations to the person responsible for determining the
offenders release conditions or requirements — normally the governor at the prison
where the offender is detained.

There is also a duty (Section 69(2)(b)) on the same board to take all reasonable steps
to ascertain if the victim wishes to be informed about any conditions or requirements
that apply to the offender’ srelease .

If the victim has requested information, the local probation board for the area where
the offender is to be supervised or institution from which he is to be released, is under
a duty to provide details of whether the offender is to be subject to any conditions/
regquirements (Section 69(5)). If so the victim is to be informed of any conditions or
reguirementswhich relateto contact with thevictim or family and any other information
which seems to the local probation board to be appropriate. So, for example, victims
will be informed if the licence contains a condition not to go within a certain radius
of the victim’s home.

It will remain open to the probation service, as at present, to provide information to the
victim, or victim's family as appropriate, in cases falling outside the scope of Section
69.

Abplication of Section 69

165.

166.

The new statutory duties on local probation board in Section 69 are in respect of
offenders sentenced to a “relevant sentence” for a“sexua or violent offence”.

A “relevant sentence” is defined in Section 69(7) as including:
* asentence of imprisonment of 12 months or more;

e asentence of detention in a young offenders ingtitution institution for 12 months
or more;

» asentence of detention during Her Majesty’s pleasure;

e asentence of 12 months or more where an offender under 18 has been convicted
for certain serious offences; and

e adetention and training order for aterm of 12 months or more.

A “sexual or violent offence” has the meaning given to it by Section 69(8). That is
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(i) a“sexua or violent offence” within the meaning the Powers of the Criminal
Courts (Sentencing) Act 2000 or

(if) an offence where the offender is subject to the notification provisions of the Sex
Offenders Act 1997 or

(iii) an offence against a child with the meaning of Part Il of the Act

167.  For explanations of asexual or violent offence under the Powers of the Criminal Courts
(Sentencing) Act 2000 and an offence where the offender is subject to the notification
provisions of the Sex Offenders Act 1997, see explanation of Section 68 above.

168.  For the explanation of an offence against a child with the meaning of Part |1 of the Act,
see paragraphs 79 and 80 of this Explanatory Note above.

Chapter 111: Supplementary

Section 70: Interpretation

169.  Section 70 providesthe Secretary of State with an order making power to amend thelist
of “trigger offences” in Schedule 6. It also alows for the Secretary of State to specify,
by order, which Class A drugs are to be tested for.

Part 1V: General and Supplementary
Chapter I: General

Section 71: Accessto driver licensing records

170.  Section 71 providesfor the Secretary of State to makedriver licensing records available
to the Police Information Technology Organisation for use by the police. The intention
isthat thisinformation will be transferred on to the Police National Computer (PNC).

171.  Theserecordswill includethelicence holder’ sname, address, sex, date of birth, country
of birth (where known), driver number, type of licence held, classes of vehicle covered,
other relevant restrictions on driving entitlement, endorsements, penalty points, licence
commencement and expiry date. They will also include an electronic photograph and
electronic signature which are an integral part of the photo-card driving licence record
which the PNC isnot currently able to store, but provision needs to made now to allow
transfer of this data for atime when the PNC is ableto storeiit.

Section 72: Failureto secureregular attendance at school: increasein penalty

172.  Section 72 inserts a new offence in Section 444 of the Education Act 1996 which is
committed where a parent knows that their child isfailing to attend school and fails to
cause him to do so without reasonable justification. The penalty for the new offence
isafine of up to £2,500, that is up to level 4 on the standard scale of offences, and/or
imprisonment for three months or less.

Section 73: Parenting orders: responsible officer

173.  Section 73 extends the range of persons who may serve as responsible officer under a
parenting order under Section 8 of the Crime and Disorder Act 1998. Thisis currently
limited under Section 8(8) of the 1998 Act to a probation officer, a social worker of
alocal authority socia services department or a member of a youth offending team.
Section 70 enables local education authority staff working outside youth offending
teams to serve as responsible officer under a parenting order. Such staff could include
education welfare officers and education socia workers.

Schedules:
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Schedule 1: Local Probation Boards

174.  Schedule 1 provides details of the constitution and operation of the local probation
boards of the National Probation Service for England and Wales. Paragraph 8 gives
local probation boards the power to appoint their staff and determine their terms and
conditions, but these must be approved by the Secretary of State. The Secretary of State
can aso specify the qualifications or training that staff are required to have.

175. Paragraph 9 alows a local probation board to delegate its functions to committees,
subcommittees or members. The effect of this provision will be to enable the Secretary
of State to give directions (under paragraph 14) with which the chief officer will be
regquired to comply.

Schedule 2: CAFCASS

176.  Schedule 2 provides details of the constitution of CAFCASS, its powers and those of
the Lord Chancellor.

Schedule 3: Transfer of Property

177.  Schedule 3 sets out the basis on which a Minister (the Secretary of State or the Lord
Chancellor) may devise a scheme under Section 19 for the transfer of property. It
providesthat all ownership and liabilitieswill be transferred under such a scheme, and
that the Minister's judgement as to whether a transfer has taken placeisfinal.

Schedule 4: Meaning of “ offence against a child”

178.  Schedule 4 provides a list of offences and circumstances as a result of committing
which, or faling within the categories defined, an individual will be deemed to have
committed an offence against a child, as designated in Subsection (1) of Section 26.

Schedule 5: Amendments of the Sex Offenders Act 1997
179. Schedule 5 provides for a number of amendments to the Sex Offenders Act 1997
including:
* anew requirement that a relevant offender must give hisinitial notification to the
policein person; and
» that he may be required, when doing so, to alow his fingerprints and photograph
to be taken;

» thereisapower for the Secretary of Stateto make regulationsto prescribethe police
stations at which initial notification must be made;

* areduction in the period during which such offenders must initially register from
14 days to three;

e anew power for the Secretary of State to make regulations concerning notification
to the police of relevant offenders’ intention to leave the United Kingdom;

e anincrease in the maximum penalty for a breach of the Act’s requirementsto 5
years imprisonment on indictment, afine or both;

* anew power for courts sentencing for more serious sexua offences to impose a
restraining order, which may impose restrictions on offenders’ behaviour on their
return to the community where thisis necessary in order to protect the public from
serious harm; and

e« anew power for the Secretary of State to make regulations to ensure that
information about the notification requirement and the discharge or release of
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an offender liable for registration with the police is exchanged between relevant
agencies.

Schedule 6: Trigger Offences

180. Schedule 6 lists those offences defined as “trigger offences’ for the purposes of drug
testing. If an offenceis defined asa*trigger offence”, the authorisation required for the
testing procedure will differ as described above.
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