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ARMED FORCESDISCIPLINE ACT 2000

EXPLANATORY NOTES

COMMENTARY ON SECTIONS

Sections 11 — 12: Election for court-martial trial

The new arrangements

35.

36.

37.

With theintroduction in this Act of asummary appeal court, the proceduresfor electing
trial by court-martial have been reviewed. In order to allow the accused the right to be
dealt with from the outset by a court complying with the Convention, the accused is
now to be offered this right prior to the CO hearing the evidence on the charge. The
right to elect court martial trial will, in future, be available at the outset of any summary
proceedings and at any subsequent time should the authorities amend or change the
charge. In the Royal Navy, election for court-martial trial is already made prior to the
CO hearing the charge.

To ensure that an accused is not disadvantaged by electing court-martial trial, the
sentencing powers of the court-martial will be limited to those that the CO could
have exercised if he had heard that particular charge. However, should the prosecuting
authority amend a charge and refer it back to the CO, the CO may decide that it isan
offence that should be tried by court-martial, without the accused having the option
of being dealt with summarily. In this case the sentencing powers of the court martial
would not be restricted to those of the CO.

In the Royal Navy, officers are not dealt with summarily. In the Army and Royal Air
Force, cases where warrant officers and officers up to and including the rank of Mgjor
or Squadron Leader are dealt with summarily are heard by an appropriate superior
authority (ASA) rather than by the CO; an ASA is an officer superior in rank to the
CO. However, throughout these notes, references to CO will encompass references to
ASA for convenience.
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