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HEALTH ACT 1999

EXPLANATORY NOTES

INTRODUCTION

1

These explanatory notes relate to the Health Act 1999 which received Royal Assent on
30 June 1999. They have been prepared by the Department of Health, with input from
the Scottish Office and Welsh Office, in order to assist the reader of the Act. They do
not form part of the Act and have not been endorsed by Parliament.

The notes need to be read in conjunction with the Act. They are not, and are not meant
to be, a comprehensive description of the Act. So where a section or part of a section
does not seem to require any explanation or comment, noneis given.

SUMMARY

3.

In December 1997 and January 1998, the Government published White Papers on its
proposals for the National Health Service in England, Scotland and Wales (Cm 3807
The new NHS; Cm 3811 Designed to Care; Cm 3841 Putting Patients First). Further to
the White Paper The new NHS, detailed proposals on quality and partnershipin England
were set out in the consultation document A First Class Service (HSC 1998/113),
published in July 1998, and the discussion document Partnership in Action, published
in September 1998. Further to the White Paper Putting Patients First, detailed proposals
on quality and partnership in Wales were set out in the consultation documents Quality
Careand Clinical Excellence, published in July 1998 and Partner ship for |mprovement,
published in October 1998. Action has aready been taken to implement many of the
proposal s set out in these documents. The Act implements those proposals that require
primary legidation.

The Act’s main purpose is to make changes to the way in which the National Health
Serviceisrunin England, Walesand Scotland. The Act abolishes GPfund-holdinginall
three countries. It amends the National Health Service Act 1977 to make provision for
the establishment of new statutory bodiesin England and Walesto be known as Primary
Care Trusts, and provides for NHS trusts in Scotland to take on additional functions.

The Act amends the legidlative framework for NHS trusts. It makes changes to the
provisions in the National Health Service and Community Care Act 1990 concerning
the establishment of NHS trusts, including retrospective changes to the purposes for
which NHS trusts are established, and to the current NHS trust financial regime. It
extends the Secretary of State’s current powers of direction in respect of NHS truststo
cover al their functions, in line with other NHS bodies. It aso replaces the provisions
about specia hospitals to enable NHS trusts in England and Wales, with Secretary of
State approval, to provide high security psychiatric services.

The Act provides for new arrangements aimed at improving the quality of the care
provided to patients receiving NHS services. It places a new statutory duty of quality
on Health Authorities, NHS trusts and Primary Care Trusts and establishes a new
statutory body for England and Wales, to be known as the Commission for Health
Improvement, to monitor and help improve the quality of health care provided by the
NHS. It also introduces measures to enable the Secretary of State to require general
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medical practitioners, general dental practitioners, ophthalmic opticians (also known as
optometrists) and pharmacists to hold approved indemnity cover.

The Act creates anew duty of co-operation within the NHS and extends the duty of co-
operation between NHS bodies and local authoritiesin England and Wales. It provides
for local strategies to be developed for improving health and health care, and for new
operational flexibilities to alow NHS bodies and local authorities to enter into joint
arrangements for the purchase or provision of heath and health-related services (e.g.
social care). The Act also provides for the alocation of additional funding to Health
Authorities on the basis of their past performance.

The Act introduces a number of measures designed to tackle fraud against the NHS. It
introduces a civil penalty to be imposed where a person fails to pay an NHS charge,
or claims a payment to which he is not entitled, towards the cost of an NHS charge or
service. It creates a new criminal offence in England and Wales of knowingly making
false representations to obtain exemption or remission from NHS charges. It aso
extends the functions of the NHS Tribunal to enable it to impose sanctions specifically
on family health service practitioners who have defrauded the NHS.

In addition, the Act provides for the Secretary of State for Health to make regulations
and directions securing compliance with aspects of a negotiated pharmaceutical
price regulation scheme, to regulate the profits of companies outside the negotiated
agreement and to set maximum pricesfor medicines supplied to the NHS. It amendsthe
powers of the Health Service Commissioner to release information. It also enables Her
Majesty to regulate health care professions by Order in Council and to make provision
by Order in Council for the exercise of NHS functions across the English/Scottish
border.

THE ACT

10.

11.

12.

The Act isin three Parts:

e Part | makes changesto the way the National Health Serviceisrunin England and
Wales. Part | also makes provision for the control of prices of medicines supplied
to the National Health Service in England, Wales and Scotland, and the control of
profits made by suppliers;

e Part Il makes changes to the way the National Health Serviceis run in Scotland;

» Part 11l is concerned with the regulation of health care professions, the English
and Scottish border and includes various other miscellaneous and supplementary
provisions.

Part | of the Act is mainly concerned with implementing those proposals set out
in the White Papers The new NHS and Putting Patients First which require primary
legislation. This part of the Act therefore makes a number of changes to the structure
of the NHS in England and Wales.

Section labolishes GP fund-holding. Sections 2 to 12 (and Schedule 1) are concerned
with the local administration of the NHS. Sections 2 to 7 make provision for
the establishment, functions and funding of Primary Care Trusts and define the
expenditure of Health Authorities and Primary Care Trusts. Section 8 enables the
Secretary of State to make additional payments to Health Authorities on the basis
of their past performance. Section 9 enables the Secretary of State to require general
medical practitioners, general dental practitioners, optometrists and pharmacists to
hold approved indemnity cover. Section 10 makes provision about determinations of
remuneration of these practitioners. Section 11 enableslocal representative committees
to represent doctors and dentists who work as assistants and deputies or who provide
or perform personal medical and dental services. Section 12 is concerned with the
distribution and exercise of functions. It provides the mechanism by which Health
Authoritiesand Primary Care Trustswill inherit themajority of their functionsand deals
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19.
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with the powers of the Secretary of State and Health Authorities to direct NHS bodies
about the exercise of their functions. Sections 13 to 17 make a number of changes to
the legidative framework for NHStrusts.

Sections 18 to 25 (and Schedule 2) concern the quality of services provided by NHS
bodies. They place a duty of quality on Health Authorities, NHS trusts and Primary
Care Trusts, establish anew statutory body to be known asthe Commission for Health
Improvement and as a consequence abolish the Clinical Standards Advisory Group.

Sections 26 to 32 implement measures to strengthen partnership working, both
within the NHS and between the NHS and local authorities. They create a new duty
of co-operation within the NHS and extend the duty between NHS bodies and local
authorities; provide anew statutory mechanism for strategic planning to improve health
and health care services; providefor NHSbodiesand local authoritiesto make payments
to one another and make use of new operational flexibilities to improve the way health
and health-related functions are exercised; and remove the statutory requirement for
Joint Consultative Committees.

Sections 33 to 38 concern the control of prices of and profits on medicines. They
enable the Secretary of State to make regulations and directions securing compliance
with aspects of a negotiated pharmaceutical price regulation scheme, to regulate the
profits of companies outside the negotiated agreement and to set maximum prices for
medicines supplied to the NHS.

Sections 39 and 40 are designed to tackle fraud in the NHS. Section 39 does this in
two ways. First, it creates a civil penalty to be imposed where a person fails to pay
an NHS charge, or claims a payment to which he is not entitled, towards the cost of
an NHS charge or service. Secondly it creates a new criminal offence of knowingly
making fal se representations to evade or gain areduction or remission of, or a payment
relating to, NHS charges. Section 40 providesfor the disqualification of practitioners
from providing services under Part |1 of the National Health Service Act 1977 in cases
of fraud.

Section 41 enables NHS trustsin England and Wales, with Secretary of State approval,
to provide high security psychiatric services. Section 42 makes provision for the
Registrar General to provide the Secretary of State with information about births and
deathsfor the purpose of the health service. Section 43 amendsthe powers of theHealth
Service Commissioner to release information. Section 44 enables the Secretary of
State to make an order to correct deficiencies which have been identified in the Health
Authorities Act 1995 (Transitional Provisions) Order 1996.

Part Il of the Act makes changes to the National Health Service in Scotland,
implementing those proposals set out in the White Paper Designed to Care requiring
primary legidlation. Section 45 abolishes GP fund-holding. Sections 46 to 49 amend the
existing legidative framework for NHS trusts. They make changesto the establishment
of NHS trusts, provide a mechanism for NHS trusts to take on the responsibility
for making arrangements for the provision of family health services and amend the
constitution of NHS trust boards. Section 50 makes provision for the transfer of staff
between health service bodies. Section 51 confers a new duty of quality on NHS trusts
and sections 52 to 55 make a number of provisions regarding the financing of Health
Boards and NHS trusts. Section 56 enables the Secretary of State to require general
medical practitioners, general dental practitioners, optometrists and pharmaciststo hold
approved indemnity cover and section 57 makes provision regarding the determinations
of remuneration of these practitioners. Section 58 provides for the disqualification of
practitionersfrom providing Part |1 servicesin casesof fraud and section 59 introducesa
civil penalty chargeto beimposed where a person failsto pay an NHS charge, or claims
a payment to which heis not entitled, towards the cost of an NHS charge or service.

Part I 11 of the Act deal swith miscellaneous and supplementary issues. Section 60 (with
Schedule 3) makes provision for Her Majesty to make Orders in Council regarding the
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regulation of health care professions. Section 61 enables Her Magjesty to make an
Order in Council regarding the provision of health services at the border between
England and Scotland. The remainder of this Part of the Act includes a number
of supplementary and miscellaneous provisions, relating, in particular, to orders and
regulations under the Act, consequential and transitional provisions, amendments and
repeals, devolution, commencement of the Act’s provisions, the extent of the Act and
the short title.

OUTLINE OF THE EXISTING LAW

20.

21

22.

23.

24,

The following paragraphs provide a brief description of the current legislative
framework for the NHS. The legidlative framework for the NHS in England and Wales
is mostly set out in the National Health Service Act 1977 (“the 1977 Act”). This has
been amended quite substantially by various enactments, notably by the National Health
Service and Community Care Act 1990 (“the 1990 Act”), the Health Authorities Act
1995 (“the 1995 Act”) and the National Health Service (Primary Care) Act 1997 (“the
Primary Care Act”).

Under the 1977 Act, the NHS is essentially split into two different systems. The first
is the system which consists primarily in the provision of health care in hospitals. It
also covers those services described as “community health services’, for example, the
servicesprovided by district nurses, midwivesor healthvisitorsinclinicsor individuals
homes, and the provision of medical servicesto pupilsin state schools. This systemis
the subject of Part | of the 1977 Act. The responsibility for securing the provision of
these servicesto patients rests with the Secretary of State, although under his powersin
section 13 of the 1977 Act he has delegated most of hisfunctionsto Health Authorities.
Health Authorities enter into arrangements with bodies known as NHS trusts for the
provision by the trusts of hospital and community health services.

The other main part of the NHS structure is what might be described as “the
NHS in the high street”. This is dealt with under Part Il of the 1977 Act which
governs the arrangements made by Health Authorities for the provision of services
by the following professionals. general medical practitioners (GPs), general dental
practitioners (GDPs), ophthalmic opticians and ophthalmic medical practitioners (also
known as optometrists), and pharmacists. They provide what are termed general
medical services (GMS), general dental services (GDS), general ophthalmic services
(GOS) and pharmaceutical services (PhS) respectively. The remainder of Part Il
contains other provisions relevant to the provision of these high street services, which
are often referred to as family health services.

The 1990 Act and the Primary Care Act introduced a number of changes to these
systems of health care. Broadly speaking these changes were as follows -

* the 1990 Act introduced a divide between the planning and purchase of Part |
services, on the one hand, and the provision of those services, on the other; and

» the Primary Care Act in effect enabled what were previously Part |1 servicesto be
delivered, not under Part 11, but under a more flexible system within Part | of the
1977 Act. These changes applied only to doctors and dentists, and not the other
family health services practitioners.

Thetwo systems, Part | and Part |1, are very different. It should be noted that despite the
changes introduced by the Primary Care Act the provision of Part | servicesis distinct
from the provision of servicesunder Part 1. The changes made by this Act will not alter
this divide. What follows is a more detailed description of the two systems.

Part | system: hospital and community health services

25.

The system provided for under Part | of the 1977 Act is the system under which all of
the NHS, apart from family health services, is provided. The core duty to ensure the
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provision of ahealth serviceislaid upon the Secretary of State (section 1) in extremely
broad terms, and is supplemented by the provisions of the subsequent sections.

Section 2 confers wide-ranging powers for the Secretary of State to provide such
services as are appropriate to, and to do any other thing whatsoever which is calculated
to facilitate, or is conducive or incidental to, the discharge of any duty imposed on
him by the Act. Section 3 sets out those general services which it is the Secretary of
State’ s duty to provide to such extent as he considers necessary to meet all reasonable
requirements. Most of the services that may be described as hospital and community
health services are included under this section. Section 4 imposes a specific duty
on the Secretary of State to provide special hospitals for persons detained under the
Mental Health Act 1983 who have dangerous, violent or crimina propensities. The
services provided under this section are often referred to as “high security psychiatric
services” and are presently managed outside the normal hospital system by Special
Health Authorities established under section 11 of the 1977 Act. Further miscellaneous
powers and duties are imposed on the Secretary of State by section 5.

Part | of the 1977 Act (as amended by the 1995 Act) goes on to provide for the setting
up of statutory bodies known as Health Authorities (section 8) and Special Health
Authorities (section 11). Health Authorities are established to act for the area set out in
their establishment order and together cover all of England and Wales. Special Health
Authorities are established for specific functional purposeswhich the Secretary of State
directs them to perform on his behaf (e.g. the National Blood Authority).

Although the main functions under Part | of the 1977 Act are conferred on the
Secretary of State, the Act provides a mechanism which enables the Secretary of State
to devolve to Health Authorities the responsibility for performing these functions,
whilst retaining the ability to control how those functions are performed. The Secretary
of State may direct a Health Authority or Special Health Authority to exercise his
functions on his behalf (section 13). He may also give directions about the exercise of
functions by aHealth Authority or Special Health Authority (section 17). The Secretary
of State has exercised his powers under these sections on many occasions but the
principal instrument is the National Health Service (Functions of Health Authorities
and Administration Arrangements) Regulations 1996 (S.I. 1996/708). Schedule 1 to
those Regulations lists those “specified health service functions’ of the Secretary of
State that he has delegated to Health Authorities. The Secretary of State has directed
Health Authorities to exercise most of his functions under Part |, in particular sections
2, 3, and 5. It is these Regulations by which Health Authorities have their functionsin
respect of Part | services conferred upon them. There is very little further prescription
in primary legislation as to what the Secretary of State must do or how he must do it
in relation to the provision of Part | services.

Health Authorities and Special Health Authorities are funded under the provisions of
section 97 of the 1977 Act, as substituted by paragraph 47 of Schedule 1 to the 1995
Act and amended by section 36 of the Primary Care Act. Health Authorities are paid
money in each year under section 97(1) and section 97(3). Section 97(1) concerns the
remuneration of persons providing Part Il services and is dealt with below. Section
97(3) concernsPart | expenditure and administrative costs. Under section 97(3) aHealth
Authority is paid money not exceeding the amount allotted to it by the Secretary of
State. Thisamount isallotted towards meeting its* main expenditure” which includesall
expenditure attributable to the performance of its Part | functions, all its administrative
costs, and certain other expenditure. The money paid in respect of Part | services is
therefore cash-limited. To enforce the cash-limits set by the Secretary of State, Health
Authorities have various financial duties imposed upon them by section 97A of the
1977 Act (as substituted by paragraph 48 of Schedule 1 to the 1995 Act and amended
by paragraph 23 of Schedule 2 to the Primary Care Act).
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Part Il system: family health services

30.

31.

32.

33.

The system provided for under Part |1 of the Act is quite different. The broad structure
of the Part 1l system is similar for doctors, dentists, opticians, and pharmacists. For
convenience, therefore, the existing system will be described as it applies to doctors.
(There are significant differencesin the systemsfor the other professions, most notably
relating to pharmacists and opticians, but those differences are not relevant for the
purposes of the Act.)

Under section 29 of the 1977 Act, it isthe duty of each Health Authority in accordance
with Regulations to arrange with medical practitioners to provide personal medical
services for al persons in the area who wish to take advantage of the arrangements.
These services are described as general medical services (GMS). A principal feature of
this system as it operates in practice is that (apart from certain exceptional cases) it is
not the Health Authority itself which providesthe GMS; instead, it entersinto separate
statutory arrangements with independent practitioners for the provision of those
services. GPsaretherefore not employeesof the HA; they areindependent professionals
who undertake to provide GM S in accordance with the body of Regulations governing
that activity. Those Regulations are currently the National Health Service (General
Medical Services) Regulations 1992 (S.1. 1992/635) as amended.

It is the duty of each Health Authority, in accordance with Regulations, to administer
the arrangements made for the provision of GMS and the other family health services.
The Health Authority must also perform such other management and other functions
relating to those servicesasmay be prescribed. In contrast to the Part | system, therefore,
the duty to make the arrangements for these servicesis conferred directly upon Health
Authorities, rather than upon the Secretary of State. Nonetheless, in exercising functions
under Part 11, Health Authorities may be the subject of Secretary of State directions
issued under section 17 of the 1977 Act.

Remuneration of persons providing Part Il services is for the most part not cash-
limited (in other words the Secretary of State must pay whatever it has cost the Health
Authority, and he cannot impose a ceiling on the expenditure). However, the Secretary
of State has the power to designate some categories of Part Il remuneration (e.g.
reimbursement of certain expenses) as falling within cash-limited “main expenditure”.
Remuneration for Part 11 services includes payments to pharmacists and GPs in respect
of drugs dispensed to NHS patients, typically in response to prescriptions written by
GPs.

The National Health Service and Community Care Act 1990

34.
35.

36.

The 1990 Act introduced a number of changes in the systems described above.

Section 5 of the 1990 Act, and the immediately following provisions, provided for
the setting up of bodies known as NHS trusts. These are semi-autonomous bodies set
up to assume responsibility for the ownership and management of hospitals or other
establishments or facilities previously managed or provided by a Health Authority;
or to provide and manage hospitals or other establishments or facilities which were
not previously so managed or provided. A trust’s functions are conferred by its
establishment order made under section 5(1) of and by Schedule 2 to the 1990 Act.
Some NHStrusts, known as“acute trusts’ provide mainly hospital services. Other NHS
trusts, known as“ community trusts’ provide mainly community services. Those which
provide both hospital and community services are often known as “integrated trusts’.

All the NHS hospitals in the country are now run by NHS trusts. NHS trusts have no
money paid to them directly by the Secretary of State, but instead obtain orders for
their services placed by Health Authorities and GP fund-holders. The nature of the
arrangements between Health Authoritiesand trustsis, however, not that of an ordinary
contract enforceable at law. Instead, the 1990 Act provided for a system of NHS
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contracts (section 4), which are explicitly not contractsenforceable at law (section 4(3)),
but are subject to arbitration by the Secretary of State.

A further change introduced by the 1990 Act was the creation of fund-holding practices
of GPs providing services under Part Il of the 1977 Act. The fund-holding system did
not essentially alter the Part |1 servicesthey provide. However, the practicesin question
are given asum of money known as an allotted sum with which to purchase, on behalf
of their patients, from whatever provider they see fit, some of the care under Part |
which would otherwise have been purchased by the local Health Authority. Thus there
aretwo types of purchaser or commissioner of services: namely Health Authorities and
fund-holding practices.

The National Health Service (Primary Care) Act 1997

38.

39.

Wales
40.

The Primary Care Act introduced a new option for the delivery of family health
services. Personal medical services (PMS) and personal dental services (PDS) may be
provided under agreementsknown (intheinitial stageat |east) as* pilot schemes’. These
agreements are made between the Health Authority and one or more of the persons
listed in section 2(2) or section 3(2) of the Primary Care Act, which includes NHS
trusts, GPs, and NHS employees. Pilot schemes alow PMS and PDS (essentially the
same as GM S and GDS) to be provided under the Part | system. The Health Authority
funds the services provided under a pilot scheme from its cash-limited all ocation under
section 97(3).

These provisions alow PMS and PDS to be provided otherwise than through the
regulatory system of Part Il of the 1977 Act. They enable Health Authorities to agree
with pilot providers locally the content of the services and the conditions under which
those services will be provided. The Primary Care Act also included provision for
a permanent regime (under sections 28C and 28D of the 1977 Act, as inserted by
section 21 of the Primary Care Act).

Many of the functions of the Secretary of State in relation to the NHS are exercised
in Wales (from 1 July 1999) by the National Assembly for Wales (see the National
Assembly for Wales (Transfer of Functions) Order 1999 Sl 1999/672).

Scotland

41.

The legidlative framework for the NHS in Scotland is set out in the National Health
Service (Scotland) Act 1978 (“the 1978 Act”). It is broadly similar in structure and
content to the 1977 Act, being split into Parts | and Il in the same way. Instead of
Health Authorities, services are commissioned by Health Boards. The 1990 Act and the
Primary Care Act described above made similar provisionsfor Scotland asfor England
and Wales.

COMMENTARY ON SECTIONS

Part | - the National Health Service

Section 1: Repeal of law about fund-holding practices

42.

Sections 14 to 17 of the 1990 Act provide for the establishment of fund-holding
practices as part of the NHS internal market. These practices consist of one or more
general medical practitioners (GPs) who provide either general medical services (under
the 1977 Act) or persona medical services (under the Primary Care Act), but who are
also given an additional sum of money (known as an allotted sum) to purchase certain
goods or services for their patients.
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The 1990 Act provided for regulations to be made which set out the procedures for
application and recognition as a fund-holding practice, the purposes for which the
allotted sum may be used, and renunciation or removal of recognition. The details of
the fund-holding scheme can be found in the National Health Service (Fund-holding
Practices) Regulations 1996 (S| 1996/706) as amended.

The White Papers The new NHS and Putting Patients First set out the Government’s
proposals to replace the NHS internal market. As part of these changes fund-holding
will be abolished, Primary Care Groups (Local Health Groups in Wales) have been
set up and Primary Care Trusts will be established. The NHS (Fund-holding Practices)
Amendment Regulations 1999 (SI 1999/261), made on 8 February, provided for the
replacement of the existing fund-holding schemes by a single residual scheme from 1
April 1999. Primary Care Groups and Local Health Groups have been established from
1 April 1999 under existing powers as Health Authority committees (c.f. section 16 and
paragraph 12 of Schedule 5 to the 1977 Act). Primary Care Groups and Local Hesalth
Groups may in time become Primary Care Trusts, which will be established under the
powers conferred by the Act (see sections 2 to 7, 12 and Schedule 1).

All GPsare covered by aPrimary Care Group (Local Heath Group in Wales) or will be
covered by aPrimary Care Trust if oneisestablished in their area. Primary Care Groups
and Local Health Groups aso involve, as Primary Care Trusts will involve, other
health professionals, social services and members of the loca community. Primary
Care Groups and Local Health Groups are responsible for improving the health of their
local community, commissioning services, developing primary and community care
and exercising functions delegated to them by Health Authorities. Primary Care Trusts
will have similar responsibilities (see the commentary on section 2 below).

The repeal of sections 14 to 17 of the 1990 Act by section 1 will abolish the fund-
holding system. Thetransitional arrangements for winding up the fund-holding scheme
will be made under the powers conferred by section 63. Thetransitional provisionswill
cover arrangements for closing the fund-hol ding accounts of residual fund-holders; the
transfer of those assets, rights and liabilities that need to be transferred to the Health
Authority; and any provision for those that are to remain with the former fund-holders.

Section 2 and Schedule 1: Primary Care Trusts

47.

48.

49.

Section 2 provides that the Secretary of State may establish new NHS bodies to be
known as Primary Care Trusts. Primary Care Trusts will take on the function of
arranging the provision (or “commissioning”) of health services, currently exercised by
Health Authorities and GP fund-holders. In addition, they may also become providers
of services under Part | of the 1977 Act, a function currently performed by NHS
trusts. Furthermore, they will be able to exercise some functions in relation to general
medical services, for example deploying cash-limited fundsto improve general practice
infrastructure and support practice staff costs. They will aso be ableto provide personal
medical and dental services under the Primary Care Act 1997. It is envisaged that,
at least initially, provider Primary Care Trusts will provide only community health
services, or personal medical and dental services. However, section 12 provides the
potential to broaden the range of Part | services that they may provide in future.

Primary Care Trusts will be established as corporate bodies with their own budget for
local health care. The population coverage of aPrimary Care Trust islikely to vary from
placeto place but typically, in England, a Trust islikely to serve a population of at least
100,000 and have a budget of around £60 million or more. They will be accountable
to the local Health Authority and subject, like other NHS bodies, to directions given
by the Secretary of State (see section 12). Their membership will include local health
professionals and managers, with the Chairman and lay members appointed by the
Secretary of State.

Section 2(1) inserts two new sectionsinto the NHS Act 1977: sections 16A and 16B.
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The new section 16A gives the Secretary of State the power to establish Primary Care
Trusts. Subsection (1) providesthat Primary Care Trustswill be established withaview,
in particular, to their undertaking the following activities:

* providing or commissioning Part | services (i.e. hospital and community health
services)

» exercising functionsin relation to general medical services

» providing persona medical servicesor personal dental servicesunder arrangements
made under the Primary Care Act (“pilot schemes’) or section 28C of the 1977 Act
(“the permanent regime” — see paragraph 39 above).

Primary Care Trustswill be established by orders, which will specify theareafor which
theTrust will be established and certain limitations on thefunctionsit may exercise. The
PCT order will also set out the name of the Trust and the date it will become operational
(paragraph 1 of the new Schedule 5A to the 1977 Act, as inserted by Schedule 1 to
the Act).

It isenvisaged that proposal sto establish aPrimary Care Trust will be generated locally.
Theviewsof Primary Care Groups, NHStrusts, local health care professionalsand local
communities will be taken into account in considering such proposals. The Secretary
of State will direct Health Authorities under the new sections 16D and 17 of the 1977
Act (see section 12 of the Act) to make preliminary selections on his behalf of those
proposals which will go forward to consultation and those which will not. It is the
Government’s intention that the directions will provide that Health Authorities must
select aproposdl if it has been made or endorsed by either a Primary Care Group or an
NHS trust providing community services locally, and if it meets certain requirements
asto the form and content of the proposals. In addition Health Authorities will also be
ableto initiate their own proposals.

Once a proposal to establish a Primary Care Trust has been selected or initiated by
a Health Authority, it will be the subject of a consultation conducted in accordance
with the regul ations made under subsection (5). These regulations will provide that the
consultation must be conducted by the Health Authority and that the result must be
reported to the Secretary of State. It is envisaged that they will also make provision
for matters such as who must be consulted, the information that must be provided for
consultation, the period in which consultation must be conducted and for reporting to
the Secretary of State the results of consultation, including the form such areport must
take.

Regulationswill aso require consultation to be carried out before the Secretary of State
can dissolve aPrimary Care Trust, or amend an order to establish aPrimary Care Trust,
except where the change to the order is a minor change. The requirement to consult
will not apply, however, where it appearsto the Secretary of State necessary to dissolve
the Primary Care Trust as a matter of urgency. A similar power exists in connection
with NHS trusts (paragraph 29(3) of Schedule 2 to the 1990 Act). It is designed as a
safeguard of last resort if, for example, patient safety is at risk.

It is intended that there will be a clear distinction between Primary Care Trusts
that are able to commission services, and those which may also provide services
directly to patients. Progression from a*commissioning-only” Primary Care Trust to a
“commissioning-and-providing” Primary Care Trust will be subject to consultation and
the approval of the Secretary of State, in the same way as when a Primary Care Trust
isfirst established. The new section 16A setsthe framework for thisin two ways. First,
subsection (3) alows the Secretary of State to specify in the PCT order whether the
Primary Care Trust isprohibited from providing servicesdirectly. A Primary Care Trust
that is subject to such a prohibition will therefore not be alowed to provide services
directly until its order is amended. Second, the Secretary of State will be able to amend
aPCT order only after any consultation regquirements, set out in regul ations made under
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subsection (5), have been met. (See commentary on section 12 for further discussion
of Primary Care Trust functions.)

The provisions for delegation and joint exercise of functions in the new section 16B
will be similar to those made for Health Authoritiesin section 16 of the NHS Act 1977.
They will enable Primary Care Trusts to choose how they arrange for the performance
of their functions. For example, it will be possible for Primary Care Trusts to pool
administrative support services such as I T, estate and payroll management with other
NHS bodies. It will also be possible for committees and staff members of a Primary
Care Trust to perform functions on behalf of the Trust and for Primary Care Trusts
to enter joint commissioning arrangements with Health Authorities and other Primary
Care Trusts.

Subsection (2) of section 2 gives effect to Schedule 1 to the Act, which inserts a new
Schedule 5A in the 1977 Act. The new Schedule makes additional, detailed provisions
in respect of Primary Care Trusts. In particular it includes provisionsin respect of PCT
orders, constitution, membership, staff and property.

New Schedule 5A

58.

59.

60.

61.

62.

Paragraph 1 provides for the matters which must be specified in the PCT order, and
should be read with the new section 16A.

Paragraph 2 alows for a preparatory period between the date of establishment of
a Primary Care Trust and its operational date. During this period the Primary Care
Trust will have limited powers to carry out activities in preparation for becoming fully
operational. It is envisaged that the preparatory activities will include:

e appointing members,
e advertising for, recruiting and employing staff;
* entering into contracts and NHS contracts; and

» planning theinternal arrangementsfor the day to day operation of the Primary Care
Trust.

Health Authorities will be able to provide funding for Primary Care Trusts for such
purposes, or settle billsincurred by them.

Paragraphs 4 to 7 provide for the membership of a Primary Care Trust. Each Primary
Care Trust will have a chairman appointed by the Secretary of State and a number of
members. Some of those memberswill be employeesof the Trust, for examplethe Chief
Executive. The members of the Primary Care Trust will be responsible for running the
Trust and, in effect, will constitute its governing board. The detailed provisions for the
membership and procedure of Primary Care Trusts will be set out in regulations made
under the provisionsin these paragraphs.

Paragraph 9 confers a power of direction on the Secretary of State which enables him
to require Primary Care Trusts to loan their staff to other Primary Care Trusts, or to
employ any person who is or was employed by another Primary Care Trust. It mirrors
the provisionfor Health Authority staff under paragraph 10(3) of Schedule5tothe 1977
Act. The power could be used in the event of aproblem in aPrimary Care Trust, where
thereis a short-term need for staff with particular expertise. The exercise of this power
is subject to consultation by the Secretary of State with the member of staff involved
or his representative body. These provisions will not detract from an employer’s duty
to consult staff under other mechanisms (e.g. TUPE Regulations or General Whitley
Council Regulations).

In particular circumstances, such as in cases of temporary emergency or where
consultation has previously been fully carried out with the individual concerned, the
Secretary of State may require a Primary Care Trust to make the services of its staff
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available to another Primary Care Trust without consulting with the member of staff
concerned or hisrepresentative. Againthismirrorsthe provisionsfor Health Authorities
in paragraph 11 of Schedule 5 to the 1977 Act. One example where it might be used
would be if a Primary Care Trust employed an individual with specialist skills (e.g.
public health skillsin the case of an epidemic) which were needed in an emergency by
aPrimary Care Trust elsewhere in the country.

Paragraph 10 bringsthe staff of Primary Care Trustswithin the scope of current powers
in paragraph 10(2) of Schedule 5 to the 1977 Act. Under paragraph 10(2) the Secretary
of State may make regulations in respect of the transfer of staff from one Health
Authority to another and the arrangements under which Health Authority staff are made
available to other Health Authorities or local authorities. Paragraph 10 of Schedule 5A
therefore enables regulations to be made which provide for permanent staff transfers
between Primary Care Trusts, for example where functions transfer from one Primary
Care Trust to another. This paragraph also enables the Secretary of State to regul ate any
temporary arrangements under which Primary Care Trust staff are put at the disposal
of other Primary Care Trusts (by direction under paragraph 9 of Schedule 5A) or local
authorities. Primary Care Trusts would make their staff available to local authorities
under the provisions of section 26(1)(b) and (3)(b) and (c) of the 1977 Act. Paragraph
11 of Schedule 4 to the Act extends these provisions so as to cover Primary Care Trust
staff. The intention is to have as much freedom for movement of Primary Care Trust
staff as is currently available for Health Authority staff and to facilitate partnership
arrangements made under section 31 of the Act between Primary Care Trusts and local
authorities. Before making regul ations under paragraph 10(2) of Schedule 5 to the 1977,
the Secretary of State hasaduty to consult any individualsor their representative bodies
who are, in his opinion, likely to be affected.

Paragraph 12 confers a general power on Primary Care Trusts to do things ancillary
to their main functions. Thisincludes a power to acquire land (which will enable them
to obtain their own premises), to enter into contracts, and to accept gifts of money,
land and other property. The latter power enables the Primary Care Trust to accept and
administer charitable property, e.g. gifts of medical equipment donated by voluntary
and charitable organisations, bequests of shares or gifts of vehicles.

Paragraph 13 concerns the enforcement of rights and liabilities. Where a function has
been delegated to a Primary Care Trust the rights acquired and the liabilitiesincurred in
the exercise of that function will be enforceable by or against that Primary Care Trust.
A Primary Care Trust will therefore take legal proceedingsin its own name, and will be
sued in its own name, even though it is exercising functions delegated to it by a Health
Authority. For exampleif aPrimary Care Trust isproviding servicesin theexercise of a
function delegated to it by a Health Authority, a patient who isinjured while receiving
those services will bring legal proceedings against the Primary Care Trust rather than
the Health Authority.

Paragraph 14 enables Primary Care Truststo carry out and fund research activity, and
maketheir staff and facilities available for that purpose. Funded from the NHS research
and devel opment budget (raised by levy on Health Authorities), the Primary Care Trust
will be ableto host clinical trials of anew drug or the evaluation of different treatments
for e.g. chronic back conditions. NHS trusts have similar powers under paragraph 11
of Schedule 2 to the 1990 Act.

Paragraph 15 enables the Primary Care Trust to make staff available to assist the
provision of education and training of NHS employees or prospective NHS empl oyees,
or persons employed (or to be employed) by local authorities to provide socia care
(section 63 of the Health Services and Public Health Act 1968 concerns the provision
of education and training to such persons). NHS trusts have similar powers under
paragraph 12 of Schedule 2 to the 1990 Act.

Paragraphs 16 and 17 confer specific reporting duties on Primary Care Trusts. These
paragraphs place duties on a Primary Care Trust to prepare and provide reports and
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information on its activities to the Health Authority to whom it is accountable, and to
the Secretary of State. Thiswill enable Health Authorities to monitor the performance
of Primary Care Trustsin their area.

Paragraph 17 provides that regulations must require Primary Care Trusts to publicise
their accounts, annual report, any auditor’s report pursuant to section 8 of the Audit
Commission Act 1998 and any other documents as may be specified in the regulations.
The regulations will set out the manner in which and the times at which they must
publicise such documents. Under this power the Secretary of Statewill beabletorequire
any Primary Care Trust to hold a public meeting at which such documents shall be
presented. This puts Primary Care Trusts on a similar footing to other NHS bodies.

Paragraph 19 provides for the exercise by Primary Care Trusts of powers of
compulsory purchase and mirrors the provisions for other NHS bodies (e.g. NHS
trusts: paragraph 26 of Schedule 2 to the 1990 Act). The exercise of these powers
will be subject to the provisions of the Acquisition of Land Act 1981. The 1981
Act makes provision for the procedures which apply to the compulsory purchase of
land by Government departments, local authorities and certain other public bodies, for
example, requirements for acompulsory purchase order, the publication of notices and
the holding of inquiries.

Paragraph 20 provides for the transfer of property, rights and liabilities on the
dissolution of a Primary Care Trust. Whenever a Primary Care Trust is dissolved,
section 1 of the National Health Service (Residual Liabilities) Act 1996 (as amended
by paragraph 87 of Schedule 4 to the Act) will require the Secretary of State to exercise
his powers so asto secure that all of the Primary Care Trust’s liabilities are dealt with.

Paragraphs 21 and 22 make provision for the transfer of property to Primary Care
Trusts, similar to that in section 8 of the 1990 Act in respect of NHS trusts. The property
which Primary Care Trustswill requirein connection with the exercise of their functions
will often aready be under the ownership or management of the Secretary of State,
Health Authorities or NHS trusts. Paragraph 21 gives the Secretary of State the power
to make an order to transfer or providefor the transfer of such property, and the attached
rights and liabilities, to Primary Care Trusts.

Paragraph 21(1)(b) isintended to cater, for example, for circumstances where property
transfersfrom an NHStrust to aPrimary Care Trust but the NHS trust wishesto continue
using the property for the servicesit retains. In such a case, the Secretary of State might
wish to create a right for the NHS trust to continue using the property transferred to
the Primary Care Trust.

Property, rightsand liabilities may need to be apportioned between the different parties,
for example where a Primary Care Trust is to provide services previously provided by
an NHS trust at premises held by the trust. Any such apportionment will be provided
for in the transfer order. The order might provide, for example, that the Primary Care
Trust and the NHS trust divide the rights and liabilities under alease on premiseswhich
they both will use.

Where the transfer order provides for the transfer of land or assets held on lease from a
third person, the transfer will be binding on that person, even though it would otherwise
have required his consent. If, for example, the property to be transferred to the Primary
Care Trust were a health clinic, leased by the NHS trust from a private company, the
lease would automatically transfer to the Primary Care Trust without requiring the
consent of the private company concerned. However, under such circumstances the
Secretary of State must make appropriate provisions to safeguard the interests of third
parties, including, where appropriate, the payment of compensation.

Paragraphs 23 to 26 provide for the transfer of staff to a Primary Care Trust. Thiswill
frequently occur when a Primary Care Trust is established.
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Paragraph 23 confers on the Secretary of State apower to transfer by order staff froma
Health Authority, NHS trust or another Primary Care Trust. The exercise of this power
is subject to consultation by the Secretary of State with the staff involved.

Paragraph 24 provides for safeguarding the terms and conditions of service of staff
transferring by order to a Primary Care Trust. This will ensure that such a member
of staff retains his existing terms and conditions of employment, that the contract
of employment with the Primary Care Trust is regarded as a continuation of the
employee's origina contract and that he maintains any rights, powers, duties and
liabilities he has under that original contract. Where a member of staff declines to
transfer to the Primary Care Trust he will not be treated as having been dismissed.
Wherethereisachangein histermsor conditions of employment that is both significant
and to his disadvantage, nothing in these provisions will remove any right he has to
terminate his contract.

Where staff who are to be transferred are to remain working for part of their time at
the original Health Authority, NHS trust or original Primary Care Trust, in addition
to working at the Primary Care Trust to which they are to be transferred, paragraph
25 enables an order under paragraph 23 to provide that the person’s contract is be
divided into two separate contracts (one with the original employer, the second with
the new Primary Care Trust). Thiswill safeguard the employee’sterms and conditions
of service.

Paragraph 26 gives the Secretary of State the power to transfer staff from a dissolved
Primary Care Trust, but only after consulting the staff involved or their representatives.
These consultation requirementswill be set out in regulations under paragraph 20(2). In
these circumstancesthe termsand conditions of employment will besimilarly protected.

Section 3: Primary Care Trusts: finance

81.

82.

83.

Section 3 inserts two new sections into the 1977 Act (sections 97C and 97D) which
provide for the funding and financial duties of Primary Care Trusts. The sections are
similar to sections 97 and 97A of the 1977 Act which provide for the funding and
financial duties of Health Authorities.

Health Authorities receive both cash-limited funding (under section 97(3)) and non-
cash-limited funding (under section 97(1)) as follows:

e payments under section 97(1) to meet the Health Authority’s “general Part Il
expenditure”, i.e. expenditure attributabl e to the remuneration of persons providing
Part |1 services, subject to certain exceptions (see section 97(1) to (3A) of the 1977
Act, as substituted by section 36 of the Primary Care Act). (It should be noted,
however, that section 4 of the Act replaces section 97(2), (3A) and (3B) of the 1977
Act.) Thisfunding is not “cash-limited”; in other words the Secretary of State may
not impose a ceiling on general Part || expenditure; and

* sumspaid under section 97(3) towards the Health Authority’ s*“main expenditure”,
i.e. expenditure attributable to the performance of its functions and certain
payments of remuneration to persons providing Part 11 serviceswhich the Secretary
of State has designated as falling within “main expenditure” (e.g. certain expenses
and the remuneration of persons providing additional pharmaceutical services
under section 41A of the 1977 Act). Thisfunding is cash-limited. The Secretary of
State has a duty to pay sums to the Health Authority only up to the limit he sets
for the Authority for the financial year (the “alotted sum”). The initia limit may
subsequently be adjusted during the year.

The dlotted sum covers the provision of hospital and community health services, the
payment of certain expensesincurred by Part |1 practitioners (in particular the costs of
GP practice staff, premisesimprovements and i nformation technology), and the costs of
the drugs and appliances prescribed by GPs (and by some community nurses), although
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section 4 of the Act aters the way in which drug costs are chargeable to a particular
Health Authority. In the absence of directions under section 97(6)(a) (see below), the
various elements of the allotted sum are not ring-fenced.

New section 97C providesfor the funding of Primary Care Trusts by Health Authorities
tomirror asclosely aspossiblethe provisionsfor funding Health Authorities. It provides
for the funding of a Primary Care Trust’s main (i.e. cash-limited) expenditure and of
any non cash-limited general Part 11 expenditure it incurs. The Health Authority will
pay sums to Primary Care Trustsin their area up to alimit set by the Health Authority
for thefinancial year (the “allotted sum”). Thislimit can however be atered during the
year (subsection (3)).

The Secretary of State sometimes gives Health Authorities alocations earmarked for
particular purposes, under section 97(6)(a) of the 1977 Act. In future these sums will
often be passed to Primary Care Trusts. The new section 97C(5) obliges the Health
Authority to earmark such sumsin the sameway, when allocating them to Primary Care
Trusts. This will enable the Secretary of State to direct Primary Care Trusts to apply
some of their allocation for aparticular purpose. The power may be appliedto all Health
Authorities and Primary Care Trusts or to individual bodies.

In the past this power has been used to protect, for example, funding for HIV and
AIDS treatment and care. The current power of direction is used only sparingly and
exceptionally (for example, to ring-fence the Out of Hours Devel opment Fund for GPs)
and when extended to Primary Care Trusts the Government intends to continue to use
itinsuch away.

Subsection (4) of new section 97C regulates the payment of capital charges on Primary
Care Trust assets. It is modelled on the existing provision for Health Authorities
(section 97(6)(b) of the 1977 Act) and enables Primary Care Truststo be brought within
the capital charging system, placing them in the same position as other NHS bodies.
The system ensures that capital costs areincluded as an overhead when a Primary Care
Trust is calculating the cost of any servicesit provides.

New section 97D placesafinancial duty on Primary Care Trusts not to spend more than
the sum of the amount alotted to them by their Health Authority (the cash limit) and
any other receipts. It also enables the Secretary of State to give directions to Primary
Care Trusts to ensure they comply with their financial duty. These provisions mirror
those in respect of Health Authoritiesin section 97A.

The rest of the new section 97D is concerned with what is or is not to be covered by
the provisions of this section, and with defining expenditure or receipts (mirroring the
provisionsin section 97A(6) to (9)). In particular subsection (4) ensuresthat funds held
by Primary Care Trusts as charitable trustees or obtained by their fund raising activities
are outside the scope of the financial duty. Subsections (7) and (8) enable the Secretary
of State to give directions defining the categories of expenditure and receipts which
are to be counted when considering whether or not a Primary Care Trust has met its
financial duty.

Section 4: Expenditure of Health Authoritiesand Primary Care Trusts

90.

91.

Section 4 inserts a new Schedule 12A in the 1977 Act, which revises the definitions
of Health Authorities “main expenditure” (which is cash-limited) and “general Part
I expenditure” (which is not cash-limited) and introduces comparable definitions for
Primary Care Trusts. The main purpose of the changes is to allow the drugs costs of
prescriptions written by GPs or nurses to be treated as part of the “main expenditure”
of the Health Authority or Primary Care Trust where the prescription is written rather
than of the Health Authority where the prescription is dispensed.

The situation at present is that responsibility for paying remuneration to chemists and
GPs in respect of drugs dispensed to NHS patients belongs to the Health Authority
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in whose area the dispensing service is provided. Prior to amendment by the Act,
section 97(3A)(b) of the 1977 Act allowsthe costs of reimbursing the expensesincurred
in supplying the dispensed drugs to be designated as part of the cash-limited “main
expenditure” of the Health Authority making the payment.

The main change arising from the new Schedule 12A (paragraphs 1 to 3) isthat Health
Authoritieswill be accountablefor the drugs costs which are apportioned to them by the
Secretary of State. The costs for which each Health Authority is accountable iswill be
included in the Authority’s cash-limited “main expenditure”. The power to apportion
(paragraph 3) will primarily be exercised so asto provide that Health Authoritieswill be
accountable for the drugs costs arising from the prescriptions written by GPs and nurses
in their area, even where those drugs are dispensed in the area of another Authority.

Dispensing feeswill remain part of “general Part |1 expenditure”.

The power to apportion payments for drugs among Health Authorities, other than on
the basis of where the drugs are dispensed, will aso enable those elements of the
payments that are extraneous to the prescribing decision (e.g. the assumed level of
discount obtained by the chemist or GP) to be averaged out amongst Health Authorities

(see paragraph 3(4)(b)).

Responsibility for making payments to chemists and GPs will remain with the Health
Authority in whose area the dispensing service is provided. Where some element
of these payments, the other Health Authority will have to be treated as if they
had themselves made the payment (paragraph 3(3)). The Health Authority actually
making the payments will, however, still need to be reimbursed in some way for the
costs involved (paragraph 3(5)). The system that will operate in England is that the
Prescription Pricing Authority (for chemists) and Health Authorities (for GPs) will
draw down from a central account the funds needed to make all payments for drugs,
whichever Health Authority is to be accountable for the payments. The Department
of Health will then re-charge these payments to Health Authorities' cash-limited
budgets according to the apportionment made under paragraph 3(1). In Wales, Health
Authorities will continue to be directly responsible for paying their chemists and GPs
from their cash-limited budgets. These arrangements may be reviewed by the National
Assembly for Wales.

In the case of drugs ordered by hospital practitioners but dispensed by community
pharmacies, NHS Trusts (as now) and Primary Care Trusts may be required to
reimburse Health Authorities for the full amount of the remuneration paid to the
chemigt, i.e. bothin relation to the drugs dispensed and the associated professional fees.
Paragraph 7(3) enables both these elements of remuneration to be taken into account in
re-charging coststo Health Authorities. Section 4(3) amends section 103(3) of the 1977
Act in such away that the Secretary of State will be able to arrange for a NHS Trust
or Primary Care Trust to re-pay such costs to the same Health Authority in each case
(rather than necessarily the Health Authority which made the corresponding payment
to the chemist). The Health Authority to which these payments are apportioned will be
the Health Authority to which the repayment is due.

The definitions of Primary Care Trusts' “general Part |l expenditure” and “main
expenditure” (paragraphs 4 and 5 of new Schedule 12A) mirror as closely as possible
the definitions for Health Authorities.

Paragraph 6 alows Health Authorities to apportion the drugs payments for which
they are accountable (under paragraph 3) among their Primary Care Trusts, such that
these apportioned payments are treated as part of the Primary Care Trust’s “main
expenditure”. This will enable Health Authorities to charge to Primary Care Trusts
cash-limited budgets the costs of prescriptionswritten by GPs and nursesfor which that
Primary Care Trust isresponsible.
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Health Authorities will be accountable for payments on the revised basis from
1999/2000 (section 4(4)).

Section 5: Primary Care Trusts. provision of services etc.

100.

101.

102.

103.

104.

This inserts a new section 18A into the 1977 Act, which confers various powers on
Primary Care Trusts.

Primary Care Trusts will be able to enter pilot scheme arrangements to provide
personal medical services and personal dental services under the Primary Care Act
(see paragraph 88 of Schedule 4 to the Act). The new section 18A enables a Primary
Care Trust also to provide personal medical servicesand personal dental servicesunder
sections 28C and 28D of the 1977 Act (see paragraphs 38 and 39 of the Background
section of these notes for a brief explanation of these provisions and the Primary Care
Act).

Section 18A also providesthat aPrimary Care Trust may arrangeto provide any service,
whichitisableto providetoitsown population, to other patients under an NHS contract
(under section 4 of the 1990 Act). For example, if it is able to provide health visiting
and district nursing to its population, and has the appropriate facilities and staff, it may
provide those servicesto other patients under an NHS contract with a Health Authority
or another Primary Care Trust.

Section 18A(3) provides a power to make premises available for GPs, general dental
practitioners, pharmacists and ophthalmists. This power enables Primary Care Trusts
to provide for the delivery of all these services from under the same roof.

The provisionsin subsections (4) to (7) concern powersto recover from private patients
the costs of accommodation and services, and to carry out other activities to raise
additional income for the health service. The provisions are in line with similar NHS
trust powers and are subject to the same restrictions. See the commentary on section 14
below.

Section 6: Delegation of Health Authority functionsrelating to pilot schemes and
section 28C arrangements

105.

106.

107.

108.

109.

Section 6 concernsthe delegation to Primary Care Trusts of Health Authority functions
relating to Primary Care Act pilot schemes.

The Primary Care Act 1997 introduced a new option for the delivery of some family
health services and providesfor primary care professionalsto provide personal medical
services (PMS) and personal dental services (PDS) (essentially the same as General
Medical Services (GMS) and General Dental Services (GDS)) under agreements with
Health Authorities known in the initial stages as pilot schemes with the option in the
future for these services to be provided under permanent arrangements (Part 11 of the
Primary Care Act 1997).

Paragraph 88 of Schedule 4 and subsection 18A(1) of the 1977 Act, as inserted by
section 5 of the Act, make provision for Primary Care Trusts to take on the role of
providing PM S and PDS under both piloted and permanent arrangements.

New section 17A of the 1977 Act, asinserted by section 12 of the Act, enables Health
Authorities to delegate the power to make agreements as a contract holder withaPM S
provider whether under pilot scheme or permanent arrangements. Section 6 inserts new
section 8A into the Primary Care Act 1997 in respect of pilot schemes which provides
for circumstances when such delegation cannot take place and makes provision for the
transfer of rights and liabilities where parties to the contract change.

The circumstances when such delegation cannot take place are:-
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e when the Primary Care Trust is the provider of PMS under the same agreement
(subsection (b)) — this excludes the possibility of Primary Care Trusts managing a
contract for services which they are also involved in providing; and

* in respect of agreements to provide PDS (subsection (&) - responsibility for
managing PDS is retained by Health Authoritiesin line with their responsibilities
for making arrangements for the provision of dental services through GDS.

Sub-sections (c) and (d) also provide further safeguards to avoid potentia conflicts of
interest by preventing a Health Authority from delegating functionsin respect of

e receiving applications from potential pilot scheme providers and turning these into
formal proposalsto the Secretary of State; and

» theprovision of funds to meet potential pilot scheme providers' preparatory costs.

Section 6 aso inserts new section 28EE into the 1977 Act and, taken in conjunction
with paragraph 37 of Schedule 4 to the Act, makessimilar provisionsfor PMS provided
under permanent arrangements.

Section 7: Primary Care Trusts: trust-funds and trustees

112.

113.

114.

Section 7 enables the Secretary of State to provide for the appointment of trusteesfor a
Primary Care Trust to manage thetrust funds held by the trust. Such trustees have aduty
to ensure that the trust funds are used effectively and that the wishes of the benefactor
are taken into account. The Act provides that Primary Care Trusts will be able to hold
and manage charitable property and other property held on trust, and to accept gifts of
money and land on trust, for the purpose of the health service (see paragraph 12(2)(c)
of the new Schedule 5A to the NHS Act 1977 as inserted by Schedule 1).

In addition to this section, paragraphs 27 to 30 and 33(2)(b) of Schedule 4 to the Act
extend to Primary Care Truststhe existing provisions of the 1977 Act relating to private
trusts for hospitals, the transfer of trust property, and the accounts of trustees.

The Act provides that Primary Care Trusts are able to receive and administer the
charitable donations. It is expected that this will concern mainly those Primary Care
Trusts that provide as well as commission services, as these Trusts may inherit funds
from NHS trusts.

Section 8: Paymentsrelating to past performance

115.

116.

117.

This section inserts four new subsectionsinto section 97 of the NHS Act 1977, whichis
concerned with the funding of Health Authorities. The insertions enable the Secretary
of State to increase the initial alocation he makes to a Health Authority where certain
conditionsare satisfied. The White Paper The new NHSsignalled theintentionto reward
Health Authorities that perform well with modest extra non-recurrent funding.

A key intention of this section is to reward Health Authorities who demonstrate most
progress in implementing their plan for improving health and health care, the Health
Improvement Programme (see section 28 of the Act). Health Authority performance
will be assessed against the achievement of targets and objectives set out in their
Health Improvement Programmes. All Health Authorities — including those making
good progress from alow baseline — will be eligible.

The new subsection (3E) enables the Secretary of State to attach conditions to the
use of the additional funding. In the case of Health Improvement Programmes,
for example, the intention is that these funds will be used to accelerate Health
Improvement Programmes by bringing forward projects contained in the later years
of these Programmes and to meet the targets associated with that action. The new
subsection (3F) enables the Secretary of State to recover the additional funding, if a
Health Authority does not meet the conditions attached to it.
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Section 9: Indemnity cover for Part |1 services

118.

119.

120.

121.

122.

123.

124.

125.

126.

Section 9 gives the Secretary of State new powers to make professiona indemnity
cover mandatory in the NHS. It enables the Secretary of State by regulation to require
professional indemnity cover for al, or any, of the professions providing Part |1 services
under the NHS Act 1977 (GPs, dentists, pharmacists and optometrists).

Neither doctors nor dentists are required to maintain professional indemnity cover. The
NHS has made arrangements to indemnify those employed by them, but this does not
cover practitioners providing Part 11 services, who are independent contractors.

New section 43C enables the Secretary of State by regulation to require al, or any, of
the practitioners providing Part 11 services, to have approved professional indemnity
cover provided by an approved body.

The regulations may make different provisions for different categories of practitioner
or classes of case. For some practitioners, holding approved indemnity cover may
be a condition of entry to and continued inclusion on the relevant Part 11 list. (Part
Il practitioners must be included on a Health Authority list if they are to provide
NHS services in that Health Authority area.) For others it may be a terms of service
requirement. This flexibility reflects the widely differing arrangements for the four
professions.

Once a practitioner who isrequired to hold professional indemnity cover isincluded on
aHealth Authority’ slist, the Health Authority will need to review the indemnity cover
held by that practitioner at regular intervals. Regul ations under section 43C of the 1977
Act, asinserted by section 9, may therefore require practitioners to provide the Health
Authority with evidence that they hold approved cover when requested. The result of
failure to comply would mean removal from the list. Where practitioners are required
to provide evidence, the section contemplates that there will be a period of grace to
enable the practitioner to comply with the requirements, before the Health Authority
removes him from itslist.

In the case of dental and optical corporate bodies, the clinicians employed by these
bodies must also be on the Health Authority list and are responsible for employed
assistants within the company. Pharmaceutical companies providing community
pharmacy, however, are themselves on the list of each Health Authority in whose area
they provide those services. The provisions described above therefore apply equally to
corporate bodies.

Subsection (3) provides that indemnity cover, which may be through membership of
a defence society or a suitable insurance policy, is to be approved indemnity cover
with an approved body. This enables the Secretary of State to ensure that the cover is
adequate to meet the anticipated level of claims. It isintended that the regulations will
ensure through the approval mechanism that cover will still meet claimsthat arise from
events when the clinician was covered but only come to light later, even if thisis after
the period of cover has ceased.

The approved indemnity could also be required to cover other persons, such as
employees, assistants or deputies of the practitioner. The intention is that the cover
currently held by responsible practitioners should be quite adequate to meet any new
reguirements, and only those contractors who fall short of reasonable cover will find
themselves affected.

Section 9 does not alter the law of tort or contract and accordingly does not confer on
any person aright to recover compensation in any case in which he has no such right
at present. Its purpose is smply to ensure that where a person does have such aright
he will actually be able to recover the compensation.
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Section 10;: Remuneration for Part |1 services

127.

128.

129.

130.

131

132.

133.

Determinations of remuneration of family health services practitioners (GPs, dentists,
pharmacists and optometrists) are provided for in sections 43A and 43B of the 1977
Act, which were inserted by section 7 of the Health and Social Security Act 1984.
They providefor aregulatory structure for the making of determinations of professional
remuneration. However, those sections have never been brought into force. Meanwhile,
determinations of professional remuneration are validated by section 7(4) of the 1984
Act. The practice prior to 1984 was to make provision about remuneration through
published statements (for example, the Statement of Fees and Allowances or “Red
Book” for GPs) not contained in regulations. This practice has continued to the present

day.

The continued reliance on section 7(4) of the 1984 Act as validating determinationsis
increasingly unsatisfactory. In particular, without sections 43A and 43B in force there
is no power to make regulations under those sections and, thus, no explicit method of
appointing a determining authority other than the Secretary of State.

The Government intends to give Primary Care Trusts the function of determining such
GP remuneration as comes from cash-limited funds. It is intended that the Secretary
of State will appoint Health Authorities as determining authorities in respect of such
remuneration, and direct them to delegate this function to Primary Care Trusts through
regulations made under section 17A of the 1977 Act (as inserted by section 12 of the
Act).

Section 10 substitutes a new version of sections 43A and 43B in the 1977 Act. The
purpose of these revised sections is to make new provision about determinations of
remuneration. The new sections rely less on regulations and more on free-standing
propositions than the sections they replace and, in particular, provide a new method of
appointing Health Authorities as determining authorities which will, indirectly, enable
Primary Care Trusts to determine remuneration in respect of certain payments to GPs.
The provisions in new sections 43A and 43B derive largely from the existing sections
43A and 43B.

New section 43A provides for the Secretary of State to determine the remuneration
(whichincludes paymentsof salary, fees, allowances or the reimbursement of expenses)
of family health services practitioners or to appoint Health Authorities or other
personsas determining authorities, subject to requirements contained in their instrument
of appointment. It provides for regulations to make provision about determining
remuneration (including consultation and publication requirements), and subsection (5)
providesin particular for regulations to permit determinations to be made by reference
to the remuneration of other persons, or scales, indices or other data. Subsection (6)
provides that a determination may have retrospective effect provided that taken as a
wholeit is not detrimental to the persons to whom it relates.

New section 43B provides in subsection (1) for the Secretary of State to undertake
consultation before making a national determination. The Secretary of State will
therefore continue to consult the national representative bodies of each group before
making changes to payments that potentialy affect the whole of that group (these
changes would be ones to the GPs' Statement of Fees and Allowances or equivalent
for the other professions). Subsection (3) provides that determinations may be made
in severa stages, as is currently the case. For GPs, for example, the Secretary of
State might make a first stage determination in respect of the profession as a whole
and publish it in the Statement of Fees and Allowances, and subsequently Health
Authorities might (within parameters set by the Secretary of State) make a second
stage determination of claimsfor allowances or feesfrom smaller groupsor individuals
within that profession.

As mentioned above, currently determinations of remuneration are validated by
section 7(4) of the Health and Socia Security Act 1984. The changes to sections 43A
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and 43B are intended to reflect current practice in relation to such determinations.
When the new sections are in force it will therefore no longer be necessary to rely on
section 7(4) of the 1984 Act.

It isintended that when exercising the delegated function of determining cash-limited
payments Primary Care Trustswill be subject to any requirements (such as consultation
requirements) that apply to the Health Authority.

Primary Care Trusts will not be appointed as determining authorities in relation to
remuneration for dentists, pharmacists or optometrists. The Act precludes them having
any functionsin respect of Part |1 services other than general medical services (see new
section 17A(3)(d) of the 1977 Act, asinserted by section 12 of the Act).

Section 11: Local representative committees

136.

137.

138.

This section amends sections 44 and 45 of the 1977 Act to enable Loca Medical and
Loca Dental Committees to represent doctors and dentists other than just those on
Health Authority lists. Where the Health Authority concerned agrees to recognise such
a committee, the Local Medical or Dental Committee will be able to represent such
doctors or dentists who work as assistants or deputies to those on the Health Authority
list, or in personal medical or personal dental services, as wish to be represented.

Section 11 further amends section 45 of the 1977 Act to allow regulations to require
Health Authorities to consult Local Medical and Dental Committees either in the
exercise of their functions under Part |1 of the 1977 Act, or in the exercise of any of
their functions relating to personal medical or persona dental services, but makes it
clear that thisis without prejudice to any other powers to require Health Authorities to
consult these committees, such asin directions.

The section also amends section 45 of the 1977 Act to allow Local Medical or Dental
Committees to apportion the amount of their administrative expenses between those
who are on the Health Authority list and those who are not.

Section 12: Directions

139.

140.

141.

142.

This section restates the direction-giving powers conferred on the Secretary of State
by sections 13 and 17 of the NHS Act 1977, expands section 17 to cover NHS trusts,
and provides for a scheme of delegation under which Primary Care Trusts have their
functions conferred upon them.

The new sections 16D to 17B provide aflexible structure under which the Secretary of
State may arrange for the exercise of functions by Health Authorities, Special Health
Authorities and Primary Care Trusts and determine the level to which functions are to
be devolved while maintaining appropriate control over how those functions are to be
exercised.

New section 16D restates section 13 of the 1977 Act. It enablesthe Secretary of Stateto
delegate hisfunctionsin relation to the health service to Health Authorities and Special
Health Authorities. In addition, it enables him to direct a Special Health Authority to
exercise specified functions of Health Authorities or Primary Care Trusts. At present
the Secretary of State delegates most of his functions to Health Authorities, and he
will continue to do so. Schedule 1 to the National Health Service (Functions of Health
Authorities and Administration Arrangements) Regulations 1996 (S.I. 1996/708) lists
those functions which the Secretary of State has delegated to Health Authorities.
For example, the Secretary of State currently delegates to Health Authorities the
responsibility for securing the provision of hospital and community health servicesin
their area (see section 3(1) of the 1977 Act).

In a similar way, the new section 17A enables Health Authorities to delegate their
functions to Primary Care Trusts, subject to certain exceptions in subsection (3).
Primarily, the functions exercised by a Primary Care Trust will consist of the
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commissioning, and in some cases the provision, of services under Part | of the 1977
Act for their local population. A Health Authority may delegate its Part | functions
by directing Primary Care Trusts to exercise those functions. Such directions may
encompass both functions delegated by the Secretary of State, and those conferred
directly on Health Authorities by statute or by regulations. The Health Authority will
be required to issue such directions where directed to do so by the Secretary of State.
The Secretary of State will also be able to determine which functions may or may not
be delegated to Primary Care Trusts (section 17A(4)), and the extent to which they may
be delegated.

The practical effect of delegation under these provisionsisthat the function becomesthe
function of the Health Authority or Primary Care Trust to which it is delegated. Legal
proceedings in relation to the exercise of the function will be brought by, or against,
that body, rather than the person or body which made the del egation (see paragraph 13
of Schedule 5A to the 1977 Act asinserted by Schedule 1 of the Act and paragraph 15
of Schedule 5 to the 1977 Act asinserted by paragraph 39(5) of Schedule 4 to the Act).

TheAct doesnot specify what services Primary Care Trustswill or will not commission.
The intention is that responsibility for commissioning the majority of hospital and
community heath services will be delegated to Primary Care Trusts (with some
exceptions such as some specialised services). With respect to the provision of services,
it is envisaged that, initialy, Primary Care Trusts will be able to provide and manage
only community health services (i.e. those services which the Secretary of State has a
duty to provide under sections 3(1)(d) and (€), 5(1) and (1A) and Schedule 1 to the 1977
Act). TheAct doesnot restrict Primary Care Truststo the provision of community health
services, however. Any restrictionswill be set out by the Secretary of Statein directions
or theorder establishing aPrimary Care Trust. Thiswill providetheflexibility to change
the functions of Primary Care Trusts where necessary.

Subsection (3) of the new section 17A prohibitsthe delegation to Primary Care Trusts of
functions relating to high security psychiatric services, family health service functions
under Part Il of the 1977 Act other than general medical services functions, some
functions in relation to PMS and PDS (see section 6) and certain other specified
functions. A limited range of general medical services functions will be delegated to
Primary Care Trusts. The del egation of such functionswill be set out in regulations and
will not affect GPs' independent status.

The Government intends to require Health Authorities to delegate to Primary Care
Trusts the function of determining such GP remuneration as is to come from cash-
limited funds. It will also consider requiring the delegation of certain other GMS
functions: for example, making arrangements for the temporary provision of services
where a GP retires or is suspended.

New section 17 extends the current powers of direction under section 17 of the 1977
Act (which currently applies to Health Authorities and Special Health Authorities) to
include Primary Care Trusts and NHS trusts. This allows the Secretary of State to
give instructions to any of the bodies concerned about how they are to exercise their
functions.

New section 17B provides that Health Authorities will also be able to direct Primary
Care Trusts about the exercise of functions they have delegated to them. Any Secretary
of State directions under section 17 will take precedence. It is not intended that Health
Authorities should use their powersto seek to control the detailed day-to-day operation
of Primary Care Trusts.

The current direction-giving powersin respect of NHStrusts are conferred by paragraph
6 of Schedule 2 to the 1990 Act and relate to alimited number of very specific matters.
The new section 17 replaces these powers of direction with ageneral power, inlinewith
that relating to Health Authorities and Primary Care Trusts, which enables directions
to be given in relation to the full range of NHS trusts’ functions.
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New sections 18(1) to (1B) specify how directions under sections 16D to 17B of
the 1977 Act are to be given. Any directions given by regulations are subject to
parliamentary scrutiny. The existing section 18 (and the new section 18(1A)) provides
that regulations must be used to give directions delegating the Secretary of State’s
functions relating to special hospitals (see section 41 for further provisions relating to
special hospitals) and any directions about the Secretary of State’ s functions regarding
the establishment of Community Health Councils (section 20(1) and (2) of the 1977
Act). The new section 18(1A) also applies to any directions specifying that Health
Authorities may or may not delegate GM S functions to Primary Care Trusts.

Section 13: Establishment orders

151.

152.

153.

154.

155.

NHS trusts are currently established under section 5 of the 1990 Act. This states that
the Secretary of State may by order establish NHS trusts,

» toassumeresponsibility...for the ownership and management of hospitals or other
establishments or facilities which were previously managed or provided by Health
Authorities (section 5(1)(a)); or

» to provide and manage hospitals or other establishments or facilities (section 5(1)

(b)).

Sections 5(1)(a) and (b) therefore determine the functions that may be conferred on a
trust. All NHS trusts were originally established under section 5(1)(a) of the 1990 Act,
in recognition of the fact that they inherited property from Health Authorities or their
predecessors on their establishment. Their establishment orderslimited them to owning
and managing property that had previously been managed by a Health Authority or its
predecessors.

The section 5(1)(a) function has become increasingly out-dated, both in its reference
to property previously managed by Health Authorities, and in its restriction of trusts
to owning the property they manage. This is particularly true for trusts entering into
Private Finance Initiative (PFl) contracts with private sector partners. These contracts
typically involve the trust granting along-lease on part of its property and receiving a
sub-lease from the private sector partner or partnersfor the duration of the contract. The
new public-private partnerships may a so involve trusts acquiring brand new hospitals.
Section 5(1)(a) does not allow a sufficiently wide power to be conferred to do either of
these. It has therefore been necessary to amend individual NHS trusts' establishment
orders where required, to give them powers under section 5(1)(b).

Subsection (1)(a) of section 13 replaces the current sections 5(1)(a) and (b). It provides
for the Secretary of State to establish NHS trusts to provide goods and services for the
purposes of the health service. Subsection (1)(b), by replacing the current section 5(6),
enables the Secretary of State to confer in a NHS trust’s establishment order a duty
to provide particular goods or services at or from particular hospitals, establishments
or facilities. The function of providing such goods and services includes managing
such hospital s, establishments or other facilities. This enables the Secretary of Stateto
specify a particular type of service (such as ambulance services, for example) which
thetrust must provide and a particular site or associated sites from which those services
must be provided.

There has been some doubt raised as to whether the functions that may be conferred
under the old section 5(1)(a) encompass all property arrangements entered into by
NHS trusts to date. There has also been some doubt raised as to whether the functions
conferred under section 5(1)(a) allow trusts to acquire new hospitals or facilities not
previousy managed by a Health Authority. The parties concerned have entered into
these arrangementsin good faith, so the Government wishesto put their validity beyond
doubt. Subsection (3)(b) ensuresthat existing establishment ordersremain valid despite
the amendment to section 5(1). Subsection (4) providesthat NHStrusts areto be treated
as never having been restricted to managing premises previously managed by Health
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Authorities or their predecessors. In addition subsection (5) allows for amendments
to NHS trusts establishment orders and elsewhere in legidation to be made with
retrospective effect where necessary to give effect to the section in practice.

Section 14: Exercise of powers

156.

157.

This section amends section 5(9) of the 1990 Act which places limits on NHS trusts
exercise of their charging and income generation powers conferred by paragraphs 14
and 15 of Schedule 2 to the 1990 Act. Section 5(9) currently provides that NHS trusts
may only exercise these powersif thiswill not to asignificant extent interfere with their
functionsas set out in their establishment order or their obligations under NHS contacts.

Section 14 extends the current provision to ensure that the restriction it imposes on
the exercise of income generation powers appliesin respect of all NHS trust functions,
not just those conferred on an NHS trust in its establishment order. The exercise of
an NHS trust’s charging and income generation powers should not to a significant
extent interfere with, for example, the trust’ s obligations under the duty of co-operation
(section 26). It also allowsthe Secretary of State to specify in directions circumstances
inwhich NHS trusts will aso require his consent to exercise their charging and income
generation powers. Directions could, for example, specify an amount of income above
which his consent is required.

Sections 15 to 17: Changesto the NHS trust financial regime

158.

159.

160.

161.

162.

These sections, together with paragraph 84 of Schedule 4, effect changes to the NHS
trust financial regime. The existing financial regime, as set out in the NHS and
Community Care Act 1990, was introduced to support the purchaser/provider split. In
the White Paper The new NHS, the Government signalled its intention to amend the
existing regime.

The main changes made to the NHS trust financial regimein the Act are:

* NHStrusts' originating capital debt will be comprised wholly of public dividend
capital;

» additional borrowing by NHS trusts other than from the Secretary of State will be
at his direction and subject to conditions he may determine, with the consent of
the Treasury;

* investment of temporary surpluses by NHS trusts will be at the direction of
Secretary of State.

Sections 15 and 16 change the form in which the originating capital debt of NHS trusts
isfinanced. Assets are transferred to the ownership of atrust by the Secretary of State.
These assets are matched in value by adebt, which the trust then owesto the Exchequer
(the Consolidated Fund). Thisis known as the trust’s originating capital debt (OCD).

The originating capital debt is currently split into two. One part is made up of interest
bearing debt (IBD). This type of debt is rather like a bank loan, with defined interest
and repayment terms. It isrepayablein equal instalmentstwice yearly in September and
March over 25 years. Theinterest on the debt is based on that charged for an equivalent
National Loans Fund loan at the date of establishment. Loan interest is charged on the
diminishing balance. The other part of this debt is made up of public dividend capital
(PDC). Thisis similar to share capital or equity, with the Government holding a share
in the trust (normally 50%), on which the trust pays dividends to the Government.

In practice the total interest and dividend payments are adjusted so that the total return
on capital must equal 6% of thetrust’s average net assets. (The 6% is determined by the
Treasury and reflects the long-term cost of Government borrowing.) The Government
therefore believes there is now no reason to have separate forms of financing. The Act
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therefore replaces the current dual system with a simplified single form of financing
for NHS trusts' originating capital debt.

The process of phasing out interest bearing debt has already begun for long term loans.
Section 16 provides for the replacement of the remaining originating capital debt IBD.
It converts the interest bearing debt portion of existing trusts' originating capital debt
to public dividend capital. Section 15 provides for the originating capital debt of newly
established NHS truststo beissued wholly aspublic dividend capital. Asaconsequence
of thisit provides that OCD will now be known as originating capital.

Unlike interest bearing debt, public dividend capital currently has no repayment terms.
To prevent NHS trusts building up cash reserves as a consequence of the removal
of IBD, therefore, the Government intends to introduce procedures requiring trusts to
make repayments of PDC rather than build up cash surpluses.

Section 17 provides that additional borrowing by NHS trusts (over and above their
originating capital) will be subject to Secretary of State direction, and amends the
current provisions regarding the interest on loans by the Secretary of State.

NHS trusts have a duty to obtain value-for-money when they enter into borrowing
arrangements. Thiswill usually result in borrowing from the Secretary of State (in effect
the Exchequer) sincetheinterest rates on offer will reflect the Government’ sown credit
rating. NHS trusts can borrow from the private sector, but any borrowing must not
be secured borrowing and must offer better value for money than borrowing from the
Secretary of State.

Infutureit isintended that, in the main, NHS trust borrowing will be from the Secretary
of State. Thereare certain limited circumstanceswhen atrust needsthe ability to borrow
from sources other than Government. An exampleiswhere an NHS trust wishesto enter
“step-in” contractsin Private Finance Initiative schemes. Typically these arrangements
involve a contract for aloan between the private sector provider and abank. Thetrust's
“step-in” term alows it to take on the private sector provider's liabilities under the
contract if, for defined reasons, the provider is no longer able to meet them. In such
circumstances the trust would in effect be borrowing from the bank. The intention,
therefore, isto restrict the ability of NHS trusts to borrow from the private sector rather
than ruleit out altogether. Section 17 amends paragraph 1(1) of Schedule 3 to the 1990
Act to provide that the ability of NHS trusts to borrow is subject to the Secretary of
State’ s power of direction.

Existing legidative provisions (paragraph 1 of Schedule 3 to the 1990 Act) allow
the Secretary of State to provide interest bearing loans to trusts, with interest rates
determined in accordance with the National Loans Fund. Section 17 revises these
provisionsto allow the Secretary of State, with the consent of the Treasury, to decidethe
circumstances and termsand conditions of any loans given to NHStrusts. The Secretary
of State, with the consent of Treasury, will be able to decide the interest rate and any
charges as appropriate, and will aim to ensure that they are compatible with the funding
regimein the NHS and good treasury management.

Paragraphs 84(3) and (4) of Schedule 4 make provision regarding the ability of NHS
trusts to invest money. Under paragraph 7 of Schedule 3 to the 1990 Act, NHS
trusts are able to invest temporary cash surpluses in Government securities, or other
approved public or private sector deposit facilities such aslocal authorities, nationalised
industries, banks and building societies. There is a cost to the Exchequer, however, in
allowing NHS trusts to hold large sums of money other than in Paymaster Accounts
(where the Government acts as the bank): the sums paid to trusts by Health Authorities
would have been borrowed by the Exchequer from the market. It is intended that
in future, therefore, any surpluses will be invested in Paymaster Accounts, thereby
allowing the Exchequer to take account of these balances in deciding the overall
amounts which the Government needs to borrow from the market.
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For practical reasons, however, NHS trusts will be permitted to hold limited surpluses
with other institutions (e.g. their High Street bank), but these will be restricted to an
upper limit, to be determined by the Secretary of State and the Treasury. This will
enable NHS trusts to continue to use commercial bank accounts for their day to day
transactions, if this is value for money, and alow them some flexibility around the
levels of cleared balances within which they are required to manage. Thisisinlinewith
the procedures currently in place for Health Authorities.

Paragraph 84(3) of Schedule 4 therefore creates a new paragraph 7 in Schedule 3 to
the 1990 Act. It allows NHS trusts to invest money in any investments specified in
directionsby the Secretary of State. Paragraph 84(4) providesthat the maximum amount
of these investments may also be set, with the consent of the Treasury. These changes
will have the effect of reducing overall Exchequer borrowing costs. Furthermore, they
should result in reduced administrative costs for trusts in planning and managing
their investments, as where to invest and under what terms will be determined by the
Secretary of State.

Section 18: Duty of Quality

172.

173.

174.

The White Papers The new NHS and Putting Patients First announced the intention to
place anew duty of quality on NHS trusts. At present there is no statutory duty on NHS
trustsin respect of the quality of carethey provide to patients (although they owe aduty
at common law to exercise reasonable care and skill in providing medical treatment
and other services).

Under this section Health Authorities, NHS trusts and Primary Care Trusts will be
reguired to put and keep in place arrangementsfor monitoring and improving the quality
of the health care they provide. A fundamental component of those arrangements will
be the implementation of clinical governance arrangements. The concept of “clinical
governance” was discussed in the consultation documents A First Class Service and
Quality Care and Clinical Excellence, which set out in more detail the Government’s
plans to improve the quality of NHS healthcare. The main components of clinical
governance as described in the consultation documents are:

» clear lines of responsibility and accountability for the overall quality of clinical
care,

e acomprehensive programme of quality improvement systems (including clinical
audit, supporting and applying evidence-based practice, implementing clinical
standards and guidelines, workforce planning and development);

» clear policies aimed at managing risk; and procedures for all professional groups
to identify and remedy poor performance.

It isintended that the detail of what is expected of Health Authorities, NHS trusts and
Primary Care Trusts in implementing clinical governance will be set out in guidance.
Thefirst tranchesof clinical governance guidance were published in March 1999 (under
HSC 1999/065 in England and WHC (99)54 in Wales).

Subsection (3) enables the Secretary of State to extend the duty of quality to Special
Health Authorities. The intention is to use this power in respect of the three Special
Health Authorities that provide high security psychiatric services (Ashworth, Rampton
and Broadmoor).

Section 19 and Schedule 2: The Commission for Health | mprovement

175.

The White Paper, The new NHS, set out the Government’s intention to create a new
Commission for Health Improvement. The Commission will be established as a body
corporate to provide an independent check that local systems to monitor and improve
the quality of health care are working. The Commission’s functions are set out in
sections 20 to 22. Proposals for the role and functions of the Commission were set out
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in more detail in the consultation documents A First Class Service and Quality Care
and Clinical Excellence, published in July 1998.

The Commission will be administered as an executive non-departmental public body. It
will be held accountable through Ministers to Parliament for the effective performance
of its functions. The Commission will be required to produce an annual report and
annual accounts (see paragraphs 11 and 12 of Schedule 2), and will be subject to the
jurisdiction of the Parliamentary Commissioner for Administration (see paragraph 17 of
Schedule 2). Members of the Commission could be required to appear before the House
of Commons Health Select Committee, and the Accounting Officer for the Commission
may be required to attend before the House of Commons Public Accounts Committee.

Subsection (3) of section 19 introduces Schedule 2 to the Act. This Schedule
makes additional, more detailed provisions regarding the Commission for Health
Improvement. In particular it includes provisions in respect of the membership and
staffing of the Commission and their remuneration, funding arrangementsand reporting
and accounts procedures.

Schedule 2

178.

179.

180.

181.

182.

183.

184.

Paragraphs 4, 5 and 6 provide for the membership of the Commission. The
Commissionwill consist of achairman appointed by the Secretary of State, one member
concerned with the interests of Wales and appointed by the National Assembly for
Wales, and other members appointed by the Secretary of State. It is intended that the
membership will include people with a lay background as well as those with relevant
professional expertise. Regulationswill deal with matters such as how the appointments
are made, persons who are to be disqualified, and the procedures of the Commission.
The remuneration of members of the Commission will be a matter for the Secretary
of State.

Paragraph 7 provides for the staffing arrangements of the Commission. In particular,
paragraphs 7(1) to (3) provide for the appointment of the Director of Health
Improvement, the chief executive of the Commission. Paragraph 7(4) concerns the
appointment of staff. It is expected that the Commission will develop a number of
teamsto undertakeitsvariousfunctions. Each team would include staff with appropriate
expertise who have been employed by the NHS to provide services and al so those who
make use of NHS services as patients and carers.

The Secretary of Statewill only be ableto exercise hispowersunder paragraphs4to 7 of
Schedule 2if hehasfirst consulted the National Assembly for Wal es (see section 66(6)).

Paragraph 8 enables the Commission to make arrangements for the performance of its
functions by committees or sub-committees, members or employees.

Paragraph 9 enables the Commission to arrange for other individuals and bodies
to assist it in its work. Examples of individuals and organisations from which the
Commission may seek assistance include expertsin particular clinical fields, academic
organisations such as universities, professional bodies such as the Royal Colleges, and
voluntary organisations.

Paragraph 10 allows both the Secretary of State and the National Assembly for Wales
to provide funding to the Commission. The Secretary of State and the Assembly will
be ableto direct the Commission asto how it appliesthe funding it receives from them.
As the Commission’s role develops, it is envisaged that some of the Commission’s
work may be funded by charges paid by NHS bodies in respect of which it exercisesits
functions. Such charges may be provided for by regulations made under section 20(2)
(e). Paragraph 10 aso providesthat the Secretary of State and the Assembly may make
loans to the Commission.

Paragraph 11 requires the Commission to keep accounts and submit them to the
Secretary of State and the Comptroller and Auditor General. The Commission’s
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accounts will be audited by the National Audit Office, which is headed by the
Comptroller and Auditor General.

Paragraph 12(1) requires the Commission to make an annual report to the Secretary
of State, in which it is envisaged that the Commission will set out the progress it has
made during the year and the issues emerging from its work. It is intended that each
annual report will be published.

Paragraph 15 amendsthe Public Records Act 1958. The effect of the amendment isthat
the records of the Commission will be public records for the purposes of that Act. The
records will therefore be preserved, stored, and made available for public inspection in
accordance with the 1958 Act.

Paragraph 16 amendsthe Public Bodies (Admissionsto Meetings) Act 1960, so that the
Commission will be required to conduct its meetings in open session (unless business
of a confidential nature is being discussed or for other special reasons) and to make
arrangements for the public to attend.

Paragraph 17 amends the Parliamentary Commissioner Act 1967, so that the
Commission is subject to the jurisdiction of the Parliamentary Commissioner.

Paragraph 18 amends the House of Commons Disqualification Act 1975, so that
members of the Commission are disqualified from membership of the House of
Commons. Paragraph 19 makes an equivalent amendment to the Northern Ireland
Assembly Disqualification Act 1975.

Section 20: Functions of the Commission

190.

191

192.

193.

This section, and sections 21 and 22, set out the Commission’s functions. It will have
four core functions, as set out in subsection (1) of section 20:

* providing advice and information on arrangements for the monitoring and
improvement of health care provided by NHS trusts and Primary Care Trusts
(including “clinical governance” arrangements);

» conducting reviews of the implementation and adequacy of such arrangements;

» investigating, advising and reporting on specific mattersrelating to the delivery and
management of health care provided by NHS bodies;

» conducting national reviewson particular typesof health care provided by the NHS;

and will perform such other functionsin relation to health care provided by the NHS
as are set out in regulations.

The Commission for Health Improvement will cover England and Wales, and will
exercise the same functionsin each country. The National Assembly for Wales will be
able to determine how the Commission exercises its functions in Wales, by exercising
the regulation and direction making powers in sections 20(2), 20(3) and 23. These
powers are conferred on the Assembly by the National Assembly for Wales (Transfer
of Functions) Order 1999 (SI 1999/672) as amended by section 66(5) of the Act.
In addition the Secretary of State will only be able to confer new functions on the
Commission (under section 20(1)(e)) inrelation to Walesif thisisfirst agreed with the
Assembly (see section 66(6)).

The Secretary of State may draw any advice given by the Commission under
subsection (1)(a) to the attention of health service bodies. If necessary, he may also
reguire them to act on that advice, using his powers of direction under new section 17
of the 1977 Act (inserted by section 12 of the Act).

Subsection (1)(b) provides for the Commission to conduct reviews of the
implementation and adequacy of arrangements to monitor and improve the quality
of health care which is the responsibility of NHS trusts and Primary Care Trusts. It
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is intended that the Commission should review every NHS trust and Primary Care
Trust once every 3 to 4 years. During these reviews, the Commission will be expected
to look for evidence that the arrangements are working and that they are consistent
with established standards. Regulations under subsection (2) will set out how these
reviews are to be conducted. The Commission will aso be able to look at the actions
of Health Authorities (and their Primary Care Groups or Local Health Groups) in the
course of areview if it considers that their actions (for example, as commissioners
of the services under review) are related to the issues it is examining. It is intended
that the Commission’s findings will identify both areas of good practice and areas
for improvement. The findings will be reported to the bodies concerned and the
Government intends to make appropriate provision as to their publication.

Subsection (1)(c) provides for the Commission to investigate, advise and report on
specific matters relating to the delivery and management of health care. Regulations
will provide that this may be at the invitation of health service bodies such as Health
Authorities, NHS Trusts or Primary Care Trusts, or at the direction of the Secretary of
State, when concerns have been raised about the quality of the health care they provide.
It is anticipated that the Commission’s investigation will focus on clinical issues but
it may also have regard to management and other issues if it considers that problems
in these areas lie behind the matter under investigation. During an investigation the
Secretary of State would be able to request that the Commission consider such matters
as he thinks appropriate.

When the Commission has conducted an investigation, or a local review, follow-
up action will be the responsibility of the NHS organisation in question, overseen
in England by the NHS Executive Regional Office (for NHS trusts) or the Health
Authority (for Primary Care Trusts), and in Wales by the Assembly and Health
Authorities respectively. It isintended that the bodies concerned will share their action
plansfor addressing the Commission’ srecommendations with the Commission, and the
Commission might be involved in follow-up action at local request. The expectation
is that the body concerned would act on the Commission’s recommendations, but if
necessary the Secretary of Statewill be ableto direct the body concerned to do so (using
his powers of direction under section 17 of the 1977 Act as inserted by section 12 of
the Act).

Subsection (1)(d) provides for the Commission to conduct national reviews on topics
relating to health care provided by the NHS asrequested by the Secretary of State. These
topicswill include theimplementation of National Service Frameworksand of guidance
issued by the National Institute for Clinical Excellence (set out in more detail in A
First Class Service). Similar reviews are currently conducted by the Clinical Standards
Advisory Group, which isto be abolished (see section 25).

The National Institute for Clinical Excellence (NICE) was established on 26 February
1999 as a Special Health Authority under section 11 of the 1977 Act (see the National
Institute for Clinical Excellence (Establishment and Constitution) Order 1999 Si
1999/220). NICE will appraise, and disseminate guidance on, the clinical and cost-
effectiveness of new and existing health technologies (including drugs) and other
interventions in England and Wales. It is intended that the Commission will look at
how this guidance is being implemented in the NHS.

Subsection (1)(e) provides for the Commission to have such additional functions in
relation to the matters set out in the subsection as the Secretary of State may prescribe
by regulations. In particular it is envisaged that regulations may provide for the
Commission to advise, review and investigate persons and bodies other than thoselisted
in subsections (1)(a) to (c). For example, this will allow the Commission’s role to be
extended to the Specia Health Authorities which manage the special hospitals that
provide high security psychiatric services, or to the limited range of health care services
provided by Health Authorities.
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At present, the Secretary of State can ingtitute informal inquiries in the exercise of
his powers under section 2(b) of the 1977 Act, and ingtitute formal inquiries under
section 84 of the 1977 Act. The Commission will be able to provide advice and
assistance to those carrying out such inquiries.

Subsection (2) enables the Secretary of State to make regulations which will set out
how the Commission performs its functions. For example they may provide for the
frequency of the Commission’s reviews (subsection (2)(a)), arrangements for working
in conjunction with other statutory bodies (subsection (2)(f)), or the publication of
reports (subsection (2)(d)).

Regulations under subsection (2) will provide that when the Commission has
undertaken a local or national review or an investigation, reports will be made to the
bodiesinvolved and to the Secretary of State. The regulations will aso make provision
for their publication. For example, where in alocal review visit or investigation, the
Commission’s findings show clear evidence of very serious and continuing concerns
about the performance of aclinical department and/or there has been failure by the NHS
organisation to act, it is proposed that regulations will provide that the Commission
may issue an immediate report rather than wait until the conclusion of its review or
investigation. Regulations will provide that the Commission will bring these findings
to the attention of the organisation concerned, the appropriate Health Authority or the
Secretary of State. The Commission may also decide to make its findings public if it
would be in the public interest to do so.

Subsection (2)(e) provides for the Secretary of State to make regulations as to the
recovery by the Commission of some of the expenditure it incurs in exercising
its functions. It is not intended that the Commission will charge individual health
service bodies directly for its work from the outset. However in the longer term, the
Government envisages that some of the Commission’s work may be funded locally.

Subsection (2)(f) provides for regulations to be made regarding joint working between
the Commission and other bodies. As well as working closely with health service
bodies, the Commission may work in conjunction with organisations such as the Audit
Commission, the Social Services Inspectorate, the Health and Safety Executive, the
Health Service Commissioner, regulatory bodies and professional bodies such as the
Royal Colleges. Particular arrangements for working with the Audit Commission are
dealt with in section 21.

Subsections (3) and (4) provide that the Secretary of State may issue directions to the
Commission as to the exercise of its functions. The Commission will have a work
programme agreed with the Secretary of State. The Secretary of State will be able to
specify in directions, for example, specific clinical quality issues where it wishes the
Commission to have a particular focus.

Section 21: Arrangements with the Audit Commission

205.

Thissection providesfor joint working by the Commission for Health Improvement and
the Audit Commission. The consultation document A First Class Service made clear
that the two Commissions would be expected to agree a joint programme of national
work and to conduct national and local reviews in a way which made the best use of
their particular expertise and their combined resources. Section 21 provides for the two
Commissionsto undertake joint reviews and to produce ajoint report. Thejoint reviews
will look at both health care issues (such as clinical governance, in the local reviews;
and the provision and quality of health care, in the national reviews) within the usual
remit of the Commission for Health Improvement and issues that are normally within
the remit of the Audit Commission, such as economy, efficiency, and effectiveness
in the performance of functions (“value for money”), and the management of NHS
bodies. In addition, section 21(2) providesfor the Commission for Health Improvement
to assist the Audit Commission in its wider value for money (VFM) programme of
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studies, conducted under section 33 of the Audit Commission Act 1998, where thereis
aneed for informed clinical expertise.

Section 22: Arrangements with Ministers

206.

This section enables Ministers of the Crown with responsibility for the provision of
publicly funded health services, or Northern Ireland Ministerswith responsibility for the
health servicein Northern Ireland, to enter into arrangements with the Commission for
Health Improvement under which the Commission may perform functions in relation
to those services. For example, the quality agendafor the NHS in Northern Ireland has
yet to be finalised, but the Northern Ireland Assembly may, at some future date, decide
that the Commission can assist in monitoring arrangements put in place to improve
the quality of NHS services there. Section 22 allows the First Minister or deputy First
Minister of Northern Ireland, or the Department of Health and Social Services for
Northern Ireland, to enter into arrangements with the Commission for the Commission
to exercise functions in relation to the health service in Northern Ireland on behalf of
the Minister or the Department. Other examples of arrangements which may be made
under this section are arrangements between the Commission and the Secretary of State
for Defencein respect of provision of health care to the Armed Forces, and between the
Commission and the Home Secretary in respect of healthcare provided to prisoners.

Section 23: Obtaining information etc.

207.

208.

209.

210.

211

212.

This section makes provision for regulations which will set out the Commission’s
powersto obtain entry to NHS premises and to access information and documents held
by the bodies under review or investigation.

Subsection (1)(a) providesthat regulations may confer aright on persons authorised by
the Commission (e.g. its employees or other members of the review or investigation
team) to enter and inspect premises for the purposes of carrying out its functions. They
may also provide that such persons are able to inspect and take copies of records held
on those premises. Persons authorised by the Commission will only be ableto enter and
inspect premises owned or controlled by Health Authorities, Special Health Authorities,
NHS trusts and Primary Care Trusts.

Subsections (1)(b) and (c) allow regulations to be made concerning access to
information and documents, and the giving of explanations about matters which are the
subject of the Commission’s functions. Regulations will set out the circumstances in
which such information or documents may be obtained or explanations required, and
the persons who must provide such information, documents or explanations.

Subsection (2) ensures that the Commission will be able to obtain confidential
information about individuals, in particular information relating to a person’s physical
and mental health, only in the limited circumstances set out in paragraphs (@) to (d).

Subsection (3) provides that the Commission would not be able to obtain information
the disclosure of which is prohibited by another Act, regulations or directions (such as
information covered by section 33 of the Human Fertilisation and Embryology Act 1990
(c.37)). If however the prohibition operates because the information would identify
an individual, then regulations will provide that the Commission may require that
information to be produced in such away asto prevent the individual being identified.

Subsection (4) provides that, where the Commission is exercising its powers conferred
by regulations made under this section, it is a crimina offence to obstruct the
Commission if it seeks to enter NHS premises. It is aso an offence to fail to comply
with a request for documents or information or a request to provide an explanation
made under the regul ations under this section. Proceedingsin relation to such an offence
would be conducted in the magistrate’ s court, and the maximum penalty on conviction
would be afine not exceeding level 3 on the standard scale (currently £1000).
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Section 24: Restrictions on disclosure of information

213.

214.

215.

216.

Section 24 provides that it is a criminal offence for any person, including a member
or employee of the Commission, to knowingly or recklessly disclose confidential
information obtained by the Commission which relates to and identifies an individual,
except in certain specified circumstances. Subsection (3) provides that such an offence
may be tried in either the magistrates court or the Crown Court. In the magistrates
court the maximum penalty on convictionisafine not exceeding the statutory maximum
(currently £5000) and a prison term of 6 months. In the Crown Court a person convicted
isliable to amaximum prison term of 2 years, or afine, or both.

Under subsection (7), the restriction of the disclosure of personal confidential
information obtained by the Commission extends to confidential information which
does not itself identify the individual, but which does identify the individual when
considered in combination with other information obtained by the Commission, or a
person authorised by the Commission under section 23(1).

Subsections (4) and (6) set out the circumstances in which disclosure of confidential
information relating to an individual is permitted. Subsection (4) allows the disclosure
of confidential information whereit isin aform in which the identity of the individual
is protected. The test of whether information is in such a form is contained in
subsection (8); the effect is that if the Commission wishes to disclose confidential
information about an individual, it must ensure that theindividual isnot identified from
the information itself and cannot be identified from that information in combination
with other information which the Commission, or a person authorised by the
Commission under section 23(1), has disclosed.

Subsection (6) detailsthe other circumstancesin which disclosure of thisinformationis
permitted. For example, paragraph (a) permits disclosure where theindividual to whom
the information relates had consented, and paragraphs (d) and (f) permit disclosure, if
the disclosure was in accordance with any Act of Parliament or court order, or was for
the purposes of criminal proceedings. Paragraph (g) enablesthe Commissionto disclose
thisinformation wheretheinformation appearsto the Commission toreveal that ahealth
professional’ s performance has fallen substantially below expected standards, or that
they have been guilty of serious professional misconduct, or that their fitnessto practise
may be seriously impaired. In such a case, the Commission would be able to disclose
thisinformation only to those who could take appropriate action, normally the employer
or appropriate regulatory body.

Section 25: Dissolution of Clinical Standards Advisory Group

217.

218.

The Clinical Standards Advisory Group (CSAG) was established under section 62 of
the 1990 Act. Its function is to advise as requested on standards of clinical carein the
NHS and on accessto and availability of servicesto NHS patients. Thisfunction will be
taken on by the new Commission for Health Improvement, so section 25 providesfor the
abolition of CSAG. As CSAG may not have completed its current work programme by
the time the Commission is established, the Secretary of State will be able to determine
the date on which this section would come into effect.

Section 68(3) provides that the abolition of CSAG extends to Northern Ireland. In
Northern Ireland the application to the integrated health and social services of a
quality framework similar to that being established in England and Wales is under
consideration.

Sections 26 and 27: Co-operation between NHS bodies and local authorities

2109.

Sections 26 and 27 give effect to the intention, set out in The new NHS and in Putting
Patients First, to extend the duty of partnership set out in section 22 of the 1977 Act.
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Section 26 introduces for the first time an explicit duty of co-operation between bodies
within the NHS, making clear the intention that Health Authorities, NHS trusts and
Primary Care Trusts are expected to work together.

Section 27 extends the duty of partnership in section 22 of the 1977 Act between
the NHS and local authorities to secure and advance the health and welfare of the
people of England and Wales, to cover Primary Care Trusts and NHS trusts as well as
Health Authorities and Special Health Authorities. This recognises the need to work in
partnership in commissioning and delivering care, as well as at the strategic planning
level. Welfare is used in its wide general sense and is designed to cover functions
relating to social services, education, housing and the environment.

Section 28: Plans for improving health etc.

222.

223.

224.

This section makes provision for the preparation of local plans for improving the
health of and the provision of health care to the local population. It gives statutory
underpinning to the development of Health Improvement Programmes as set out in The
new NHS and Putting Patients First.

Subsection (1) lays a statutory requirement on Health Authorities to prepare plans to
improve the health of and provision of health careto their populations, and subsections
(3) and (4) lay a duty on Primary Care Trusts, NHS trusts, and local authorities to
participate in their preparation. Subsection (7) providesthat all the parties are required
to have regard to their local plan in exercising their functions.

The Health Improvement Programme process is intended to engage local communities
and voluntary bodies, employers, educational establishments and others. Accordingly,
subsection (5)(b) providesfor this, while subsection (5)(a) enablesthe Secretary of State
if necessary to direct that particular parties are involved. The Act does not prescribe
in detail the processes for developing Health Improvement Programmes, so that local
partners can develop their own local arrangements. The Secretary of State's powers
of direction under subsections (5)(a) and (6) mean however that it will be possible
to prescribe particular aspects of the process if necessary. For example, should there
be difficulty in securing proper involvement of voluntary organisations in the Health
Improvement Programme process, the power to direct NHS bodies and local authorities
offers a safeguard.

Sections 29 and 30 - Payments from NHS bodies to local authorities and from local
authoritiesto NHS bodies

225.

226.

227.

228.

Section 28A of the 1977 Act gives Health Authorities powersto transfer money to local
authoritiesfor social servicesfunctions, and for education, housing and accommodation
for disabled people. Directions under section 28A(5) provide that such payments may
only be made where better value would be achieved than by equivalent expenditure
within the NHS.

This power was originaly introduced to assist with the provision of replacement
services in the community as NHS long-stay hospitals closed. It also encourages
alternative and more appropriate models of care for people who might otherwise have
to rely on the health service. The emphasis thus far has been on social care and related
services.

The new provisions are intended to promote partnership between the NHS and local
authorities with the aim of improving the health of the community. The measures aso
aim to ensure that health and local authorities are able to make the most flexible use of
the resources they have available to them.

Section 29 amendsthe current Section 28A provisions by extending the ability of health
authorities to make payments to a local authority beyond social services functions
(and certain other functions) to allow payments to be made in respect of any local
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authority function that is health-related. It also allows Primary Care Trusts to make
similar paymentsto local authorities.

Section 30 introduces anew reciprocal power for local authoritiesto make paymentsto
Health Authorities or Primary Care Trusts. It gives the Secretary of State powersto set
conditionsasto local authority paymentsto these health bodies and to set conditionsfor
repayment of the money. It isintended that the conditions will provide that payments
may only be made if doing so will improve the heath of the people in the local
authority’ sarea. The Secretary of State already has such powersin respect of payments
from Health Authorities to local authorities.

Section 31: Arrangements between NHS bodies and local authorities

230.

231

232.

233.

234.

This section allows the NHS and local authorities to work together in new ways by
enabling them to pool their resources, delegate functions and resources from one party
to another and enable a single provider to provide both health and local authority
services.

The discussion documents Partnership in Action and Partnership for Improvement set
out the Government’ s intentions regarding these new operational flexibilities. Broadly,
they remove some of the legal barriersto joint working which exist at the moment. The
measures set out in this section are intended to allow health and local authorities to
agree jointly who isbest placed to carry out their functions and how resources might be
used more efficiently. These proposals have been developed in greatest depth asregards
the interface between health and social care, as the discussion documents made clear.
However, the Government believes the potential for cross-boundary working extends
beyond this. Accordingly, section 31 creates scope to bring these new flexibilities
into play across any point on the interface between NHS functions and local authority
functions that are health-related.

Section 31 removes some of these barriers by allowing:

e authorities to pool resources so that the resources lose their health and local
authority identity; and allowing staff from either agency to develop packages of
care suited to particular individual sirrespective of whether health or local authority
money is used;

e Headlth Authorities or Primary Care Trust and local authority departments to
delegate functions to one another. In the case of health and social care, this will
allow, for example, one of the partner bodies to commission all mental health or
learning disability serviceslocally. Itisexpected that thiswill also reduce the costs
associated with having two authorities commissioning services for the same group
of people;

» the provision of heath and local authority services (for example, at the health
and social services boundary, support involving both domiciliary and community
nursing care) from a single managed provider. Currently it is not possible for NHS
truststo offer thisexcept to alimited extent and it is not possible for social services
authority in-house providersto do thisat al.

Theseflexibilitieswill not necessarily be appropriatein all areas, or for al client groups.
What works for services for people with learning difficulties will not necessarily work
for frail elderly people. The powers are therefore not mandatory. If authorities wish to
apply for anew flexibility the intention is that need for it should be highlighted in the
Health Improvement Programme (see section 28).

Subsection (1) provides the powers for the Secretary of State for Health to make
regulations setting out the circumstances in which NHS bodies and local authorities
can use the flexibilities. The flexibilities may only be used if doing so leads to an
improvement in the way the functions are exercised, which includes better outcomes
for service users.

33


http://www.legislation.gov.uk/id/ukpga/1999/8/section/30
http://www.legislation.gov.uk/id/ukpga/1999/8/section/31
http://www.legislation.gov.uk/id/ukpga/1999/8/section/31
http://www.legislation.gov.uk/id/ukpga/1999/8/section/31/1

235.
236.

237.

238.

230.

240.

These notes refer to the Health Act 1999 (c.8)
which received Royal Assent on 30 June 1999

Subsection (2) sets out examples of the new operational flexibilities.

Subsection (2)(a) enablesthe creation of pooled budgets made up of contributionsfrom
the NHS and local authorities. The resources contributed by each authority will lose
their identity as health or local authority money. The pool will be able to fund both
health and local authority activity as set out in regulations.

Subsections (2)(b) and (c) allow both NHS bodiesand local authoritiesto del egate some
of their functionsto the other partner. These functionswill be prescribed in regulations.
In the case of the NHS and social care boundary, the effect of these subsectionsisto

* enable NHS commissioning bodies (Health Authorities and Primary Care Trusts)
to delegate their commissioning functions to social services and social servicesto
delegate their commissioning functions to Health Authorities and Primary Care
Trusts. This allows the creation of lead commissioner arrangements; and

* enable NHS trusts (and Primary Care Trusts with a provider role) to delegate their
service provider functionsto social servicesand vice versa, thus creating integrated
provider arrangements.

Subsections (3) and (4) allow the Secretary of State to set out detailed provisions
regarding the operational flexibilitiesin regulations. These provisions may include the
circumstances in which the operational flexibilities can be used (for example, which
client groups or types of services can be subject to the arrangements) and which health
or local authority functions can be subject to the new arrangements. The regulations
may also set out how the new arrangements should be managed. This is provided for
in more detail in subsection (4).

It is intended that use of the new arrangements will be subject, initially, to approval
by the Secretary of State. Regulations may set out what criteria must be met in order
for the operational flexibilities to be used: for example, who should be consulted on
proposals and to what timescale; in what circumstances approval could be refused or
withdrawn; and what the arrangements might be for varying the terms of the approval
(for example, if local partners wish to extend the range of servicesto be covered by the
arrangement or increase or reduce the size of a pooled budget).

Subsection (5) makes clear that, where a NHS body or local authority delegates its
functions under the arrangements in this section, that body will remain liable for the
exercise of those functions. It also provides that the provisions do not affect local
authorities’ powers or duties to charge for services.

Section 32: Joint consultative committees

241.

Joint Consultative Committees (JCCs) were established by section 22(2) of the NHS
Act 1977. Membership of aJCC comprisesrepresentativesof thelocal Health Authority
and their associated local authorities. Voluntary sector organisations from the area
covered by the JCC are entitled to three seats on the JCC. Such arrangements are no
longer necessary in thelight of the new provisionsfor consultation set out in sections 28
to 31. Section 32 therefore removes the statutory requirement for JCCsfrom section 22
of the 1977 Act. The intention is that this provision will be brought into effect on 31
March 2000.

Sections 33 to 38: Control of prices of medicines and profits

242.

Pharmaceutical companies profits from the sale of branded prescription medicines
to the NHS are at present controlled by the Pharmaceutical Price Regulation Scheme
(PPRS). The current PPRS is a voluntary, non-statutory agreement between the
Government, represented by the Department of Health, and the industry represented
by the Association of the British Pharmaceutical Industry (ABPI). It has operated in
various forms since 1957. The current agreement commenced on 1st October 1993 and
will continue until one side gives six months notice. Not all companies comply fully
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with the current scheme. Negotiations are taking place between the Government and
ABPI with the objective of agreeing a successor agreement.

Section 57 of the 1977 Act enables the Secretary of State by order to control maximum
prices for medical supplies. The provision does not provide power to regulate profits.
Accordingly it cannot be used to ensure compliance by companies with all elements of
the current PPRS or asimilar successor scheme. In addition, breach of any Order which
sets a maximum price or change thereto is a criminal offence.

Branded medicines are specialised products, the development of which incurs
considerable research and development costs. The products have limited inter-
changeability in many circumstances, and new medicines are subject to patent
protection. This gives companies a period of market exclusivity. In this context, the
Government is taking powers to ensure that prices are fair and reasonable to the NHS
and to companies.

Section 33 enables the Secretary of State, after making a scheme with the industry
body (in practice the ABPI), to make regulations or issue directions to secure
compliance with certain key elements of that scheme. This scheme (with additions or
modifications agreed in individual cases) would apply only to those companies who
consent (subsection (2)). Subsections (4) and (5) provide for the Secretary of State to
give natice to a manufacturer or supplier that the scheme is no longer to apply to him.
This can be done where the acts or omissions of the manufacturer or supplier have
shown the scheme is ineffective in his case. Subsection (7) read with section 38 gives
the Secretary of State power by regulations or direction to require any manufacturer or
supplier to record and keep information, and to provide information to the Secretary
of State.

Section 33(8) read with section 38 enables the Secretary of State by regulations or
directions to prohibit any manufacturer or supplier to whom the scheme applies from
increasing the prices of medicines provided to the health service without the Secretary
of State’'s approva and, where thisis breached, provides for payment of any excesses
representing the increase to the Secretary of State within a specified period.

In addition to powers to secure compliance with avoluntary scheme, the Act provides
powers to control maximum prices of health service medicines in other circumstances
and to provide for a statutory scheme.

Section 34 read with section 38 provides for the Secretary of State, after consultation
with the industry body, by regulations or direction, to limit any price which may
be charged by any manufacturer or supplier and for payment of the excess to the
Secretary of State within a specified period. This power is only exercisable in relation
to companies who are not “ scheme members’ as defined in section 33(4). This section
replaces section 57 of the NHS Act 1977 with respect to controlling the maximum price
of health service medicines. Section 38(5) therefore providesthat section 57 shall cease
to have effect in relation to health service medicines but this does not affect any other
powers of the Secretary of State to control profits or prices.

Section 35 read with section 38 enables the Secretary of State, after consultation with
theindustry body, by regulationsor direction to make astatutory schemefor the purpose
of limiting prices or profits of manufacturers or suppliers of health service medicines.
Section 35(3) provides that such a scheme may in particular require any manufacturer
or supplier to whom it applies to record and keep information and provide information
to the Secretary of State. Section 35(5) provides for payment to the Secretary of State
of profitsin excess of the limits determined under the scheme. Section 35(6) enables
the Secretary of State to prohibit any manufacturer to whom the scheme applies from
increasing prices without his approval and to require a sum representing the amount
of that excess to be paid to him. Section 35(7) excludes “scheme members’ from any
statutory scheme.

35


http://www.legislation.gov.uk/id/ukpga/1999/8/section/33
http://www.legislation.gov.uk/id/ukpga/1999/8/section/33/8
http://www.legislation.gov.uk/id/ukpga/1999/8/section/34
http://www.legislation.gov.uk/id/ukpga/1999/8/section/35

250.

251.

252.

253.

254.

255.

These notes refer to the Health Act 1999 (c.8)
which received Royal Assent on 30 June 1999

Section 36 read with section 38 gives the Secretary of State power after consultation
with the industry body to make supplementary regulations or directions enabling or
facilitating the introduction of a statutory scheme.

Section 37 provides for enforcement. Section 37(1) enables the Secretary of State to
make regulations providing for the payment of penalties by a person who contravenes
any provision of regulations or directions made under sections 33 to 36. Section 37(2)
providesthat the maximum single penalty for which provision can be madeis£100,000
and the maximum daily penalty is£10,000. Section 37(3) providesthat amounts payable
to the Secretary of State in respect of excessive prices can be increased by up to 50%.
Section 37(4) enables the Secretary of State to provide that the amount payable to him
will carry interest at arate specified or referred to in the regulations. Sums payable to
the Secretary of State are recoverable through the civil courts.

Section 37(5) enables provision to be made by regulations conferring on suppliers
and manufacturers a right of appeal against enforcement decisions. Section 37(7)
definesthe enforcement decisions against which asupplier or manufacturer may appeal.
The decisions are those made by the Secretary of State to (a) require a specific
manufacturer or supplier to provide information to him, (b) limit, in respect of any
specific manufacturer or supplier, any price or profit, (c) refuse to give his approval to
a price increase made by a specific manufacturer or supplier, or (d) require a specific
manufacturer or supplier to pay any amount (including an amount by way of penalty)
to him.

Section 37(8) provides that any requirement, prohibition or limit under sections 33 to
35 may only be enforced under this section and not relied on in any other proceedings.
Section 37(9) requiresthe Secretary of Stateto consult theindustry body before making
regulations under the section 37. Section 37(10) provides for the maxima set out in
section 37(2) to be increased by order, subject to the affirmative resol ution procedures
as provided for in section 62(8).

Section 38 deals with supplementary matters. In particular section 38(1) provides how
the powersin sections 33(6) to (8) and 34 to 36 may be exercised, namely by regulations
or, inthecase of aparticular manufacturer or supplier, by directions, and that regul ations
may give power to give directionsin such particular cases. Section 38 provides that the
power to control prices and profits may be exercised only with aview to limiting them
to what isfair and reasonable and for the purposes of the health service. The Secretary
of State and any other person must bear in mind the need for medicinal products to
be available to the health service on reasonable terms and the costs of research and
development.

The provisions in sections 33 to 38 enable the Secretary of State to make regulations
in respect of England, Scotland, Wales and Northern Ireland. The operation of a
pharmaceutical price regulation scheme in respect of Northern Ireland is a transferred
matter under the Northern Ireland Act 1998. In practice, therefore, the Secretary of State
will only make regulations which extend to Northern Ireland with the consent of the
Northern Ireland Assembly.

Section 39: Evasion of charges etc.

256.

257.

The Report of an Efficiency Scrutiny on Prescription Fraud, published in June 1997,
recommended specific new penalties for the evasion of prescription charges, upon
which the provisions in this section are based. They are consistent with the strategy
document Countering Fraud in the NHS published in December 1998.

Section 39 inserts new sections 122A, 122B and 122C into the 1977 Act. They contain
two provisions, acivil penalty and anew criminal offence, designed to deter theevasion
of NHS charges. Both will apply to NHS charges for prescriptions, dental treatment or
optical services, including those provided for hospital out-patients, and to payments or
benefits such as NHS spectacle vouchers, or free NHS sight tests.
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It isintended that regulations will be made which will provide for acivil penalty to be
imposed where a person fails to pay a NHS charge, or receives a payment to which he
is not entitled, towards the cost of a NHS charge or service. Exemptions from charges
are granted for a number of reasons such as age, certain medical conditions, receipt of
some Social Security benefits, or where the patient is on low income. The regulation
making power in the new section 122B will allow regulations to provide for a penalty
notice to be issued requiring payment of the original charge or any repayment of an
original payment and an additional penalty charge, whereit isfound that an exemption,
reduction or payment has been wrongly obtained.

Under the powersin new section 122B, regulations will be made which will set out the
information that penalty notices must contain, the amount of the penalty payable, the
payment period and the arrangements for payment. The amount of the penalty will be
subject to the maximum in subsection (2) which is either £100 or 5 times the unpaid
charge, whichever is the less. Subsection (3) provides a power allowing these maxima
to be changed by order which, under subsection (8), would be subject to affirmative
resolution.

Under new section 122B(4) regulations may al so provide that where the penalty charge
is not paid within the period prescribed, a surcharge would be made of up to 50% of
the penalty charge. All sums payable under the penalty provisions will be recoverable
asacivil debt.

Where more than one person may be liable for payment, for example, where a patient
has a representative who signs forms or claims on his behalf, new section 122A(3)
provides for them to be liable for payment jointly and severally. In practice, either
the patient or the representative could be held liable to pay a penalty according to the
circumstances, but the amount in question may only be recovered once. Under new
section 122B(7)(b) apersonisnat to beliableif he showsthat he did not act wrongfully,
or with any lack of carein respect of the charge or payment in question.

Section 39 also creates a new criminal offence where a person secures, for himself or
another, the evasion, reduction or remission of a NHS charge, or a payment for which
thereis no entitlement towards the cost of a NHS charge or service. The actswhich will
giveriseto criminal liability are:

* knowingly making a false statement or representation (or asking or alowing
another person to do so); and

» tendering a document or information which the person doing so knows to be false
in amaterial particular (or asking or allowing another person to do so).

New section 122C(7) provides that if a person is convicted of an offence under that
section in connection with a charge or payment, then he cannot also be liable to pay a
penalty charge in connection with that same charge or payment. The converse is also
true, i.e. if aperson (having been issued with a penalty notice) pays a penalty charge,
then he cannot be convicted of an offence in connection with that particular charge or
payment.

Such behaviour isaready acriminal offence under section 15(1) of the Theft Act 1968,
but, to date, no prosecutions relating to the evasion of NHS charges have been brought
under that provision. The reason for this appears to be the generally small amounts
of money involved compared to the likely cost of such a prosecution. The costs of a
prosecution under the Theft Act tend to be high given that offencesunder that Act can be
prosecuted “either way”, meaning that an accused can opt for trial either in the Crown
Court (ajury trial) or the Magistrates Court. Theformer ismore costly and is considered
to be an option which many defendants would be likely to choose.

The new offence will be a summary offence only and will be heard in the Magistrates
Court. Where a prosecution is brought by the Secretary of State, new section 122C(4)
providesthat any person authorised by the Secretary of State may conduct proceedings
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without being legally qualified. It is anticipated that the costs of such prosecutionswill
be much lower than under the existing Theft Act provision, with a consequent increase
in the likelihood of prosecution, and thereby in the deterrent effect of the provisions.

Section 40: Disqualification etc. of Part Il practitioners
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This section substitutes new sections 46, 46A, 46B, 46C and 47 in place of sections 46
and 47 of the 1977 Act as amended by the National Health Service (Amendment) Act
1995. It gives new powersto the NHS Tribunal to disqualify practitionersin the family
health services who have caused or risked causing detriment to any health scheme
by securing financial or other benefits which they knew they were not entitled to. (In
additiontothe NHS, a* health scheme” can include other publicly funded schemes such
as the prison medical service and the defence medical service where these have been
prescribed by virtue of the power in new section 46(9).)

The NHS Tribunal is an independent statutory body with strictly defined duties and
powers. Schedule 9 to the 1977 Act sets out the constitution of the Tribunal. Detailed
provisions concerning the procedure for Tribunal inquiries are set out in the National
Health Service (Service Committees and Tribunal) Regulations 1992 (S.I. 1992/664)
(as amended).

The Tribunal’s present purpose (described as “efficiency cases’ in the new
section 46(11)) is to protect NHS family health services by removing, where
necessary, practitioners who prejudice their efficiency. The Tribunal receives
representations, usually from Health Authorities, that independent practitioners
providing general medical services, general dental services, general ophthalmic
services, or pharmaceutical services should be removed from the appropriate Health
Authority list. These independent practitioners have to be on a Health Authority list to
provide such servicesin that area.

The Report of an Efficiency Scrutiny on Prescription Fraud, published in June 1997,
recommended that Health Authorities should have discretion to refuse to enter into
arrangements with practitioners found to be guilty of serious financial irregularity.
This section enables Health Authorities to make representations about fraudulent
practitioners to the NHS Tribunal and extends the Tribunal’s powers to deal with such
Cases.

New section 46 givesthe NHS Tribunal new powersto inquireinto cases (described as
“fraud cases’ in the new section 46(11)) whereit is alleged that a practitioner has acted
in away detrimental to any health scheme by securing, or attempting to secure, benefits
which he knew he was not entitled to. This includes securing, or attempting to secure,
benefits for another who the practitioner knows is not entitled to them. Detriment
includes detriment not only to any patient, but also to another person working in that
scheme.

In fraud cases, representations may be made to the Tribunal in respect of a practitioner
who is seeking to be added to a Health Authority’ slist, aswell as apractitioner already
on such alist (new section 46(2)(b)).

New section 46A alows the Tribunal to disqualify bodies corporate from providing
general ophthalmic or pharmaceutical services where any director or, in the case of a
pharmacy business, any person controlling the body corporate has acted fraudulently
(as defined by new section 46) whether or not he was a director or person controlling
the company at the time. It also provides for practitioners to be disqualified where they
have failed to take reasonable steps to prevent fraud by an employee or deputy.

New section 46B sets out for both efficiency and fraud cases the sanctions the Tribunal
currently hasin efficiency cases:

e to disgualify him/her from the list or lists in respect of which the representations
have been made;
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e to disgualify him/her from the corresponding lists of other Health Authorities in
England and Wales;

» tomakeadeclaration that the disqualified practitioner should not be engaged in any
capacity connected with the provision of general medical services, general dental
services, general ophthalmic services or pharmaceutical services.

New section 46C contains a new power enabling the Tribunal to make a conditional
disgualification in efficiency cases or fraud cases. It can make an order for
disgualification which does not come into effect unless the practitioner breaches
conditionswhich are a so specified by the Tribunal. Where necessary the Tribunal may
vary theterms of service of the practitioner and confer functionson the Health Authority
to give effect to the conditions.

New section 47 provides that the Tribunal may review where it considers appropriate
any declaration or disqualification, including the conditions attached to a conditional
disqualification. It may also review them at the request of the disqualified practitioner
or review conditions attached to a conditional disqualification at the request of aHealth
Authority. It can then remove a disgualification, make it conditional, or in the case
of a conditional disqualification, vary the conditions (e.g., where circumstances have
changed) or make it unconditional (e.g., where the conditions have been breached).
In fraud cases only, the Tribunal may also impose for the first time on review a
disqualification from the list of other Health Authorities, or a declaration of unfitness.

Section 40 relates to the NHS Tribunal in England and Wales. Determinations by the
NHS Tribunal in Scotland or Northern Ireland for national disqualification already
apply in England and Wales under section 48 of the 1977 Act. Paragraph 18 of
Schedule 4 to the Act provides for a decision for total disgqualification (a declaration
of unfitness to practice) by the Tribunals for Scotland and Northern Ireland to be
recognised similarly. It also provides for the conditions specified in a conditional
disqualification made by the Tribunal in Scotland or Northern Ireland to be trand ated
for equivalent effect in England and Wales. Paragraph 19 of Schedule 4 contains
provisions for dealing with overlapping cases and paragraph 20 extends the Tribunal’s
interim suspension powers to fraud cases.

Section 41: High security psychiatric services
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This section enables hospitals providing high security psychiatric servicesto be run by
NHS trusts. The aim is to address the problems of isolation of the special hospitals by
allowing greater integration of secure provision.

High security psychiatric services for patients detained under the Mental Health Act
1983 are currently provided by three special hospitals (Ashworth, Broadmoor and
Rampton) which are established as Special Health Authorities to perform functions
under section 4 of the 1977 Act. Hospitals managed by NHS trusts cannot provide
section 4 services because the functions of the managers of the hospital under the Mental
Health Act 1983, which in the case of a special hospital means the Secretary of State,
cannot be delegated to an NHS trust.

Subsection (1) of section 41 replaces the duty of the Secretary of State to provide
and maintain special hospitals with a general duty to provide high security psychiatric
services for the persons referred to in this subsection. Thiswill enable such servicesto
be provided by other hospitals aswell as by the existing special hospitals. High security
psychiatric services are to be provided in hospitals, or buildings within a hospital site,
which are separate from other hospital facilitiesand which are not used for the provision
of other hospital services.

The Secretary of State intends only to commission high security psychiatric services
from the existing special hospitals and NHS trusts that are approved by him. Should
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the function of commissioning high security psychiatric services be del egated to Health
Authorities in the future, such delegation would be by regulations.

Subsection (3) of section 41 provides for the Secretary of State to approve NHS trusts
for the purpose of providing high security psychiatric services, and prevents them from
entering into contracts for provision of high security psychiatric services unless they
have been approved for this purpose.

Section 42: Provision of information by Registrar General

282.

283.

284.

285.

The Registrar General has a duty to collect information relating to births and deaths
under the Births and Deaths Registration Act 1953. Each week registrars supply the
Registrar General with detailsof all the birthsand deathsregistered during the preceding
week. He also receives data about births and deaths outside the UK under various
statutory provisions. These are used to update the NHS Central Register.

The main function of the NHS Central Register is to support the work of Health
Authorities in England and Wales by maintaining a central record of all patients
registered for NHS purposes. Primarily it assists in the transfer of patient case notes
between GPs, by informing Health Authorities of patients moving out of their area,
and supports the maintenance of accurate GP lists by informing Health Authorities of
deaths, emigrationsand enlistment in the Forces. It holdsabasic set of dataon registered
patients (name, date of birth, sex, NHS number and Health Authority registration).

The above arrangements for the weekly transmission of data collected by registrars to
the NHS Central Register were introduced at the beginning of the Second World War.
Thearrangementsin respect of certain births and deaths outside the UK wereintroduced
at about the same time. There is no specific power to provide any of this information
to the Secretary of State for Health.

The purpose of this section is to amend the 1977 Act to bring about the formal, legal,
regularisation of the supply of registration data to the Secretary of State for Health for
health purposes only.

Section 43: Health Service Commissioners
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This section amends section 15 of the Health Service Commissioners Act 1993 (as
amended by the Health Service Commissioners (Amendment) Act 1996). Section 15 of
the 1993 Act setsout the circumstancesin which aHealth Service Commissioner or any
of his officers may disclose information obtained in the course of or for the purposes of
an investigation by a Commissioner of acomplaint by apatient about services provided
under the National Health Service. Section 15 also specifies the type of information
which may be disclosed, to whom it may be disclosed and the persons who must be
informed of the disclosure.

Section 43 amends section 15 of the 1993 Act in three ways. Firstly it removes some
of the restrictions in section 15 as to the circumstances in which a Commissioner has
discretion to pass information he obtains as a result of a complaint made to him. In
particular it gives him discretion to disclose such information where it is obtained for
the purposes of an investigation and is to the effect that a person is likely to constitute
athreat to the health or safety of patients.

Secondly, section 43 removes the latter half of section 15(1B) of the 1993 Act which
deals with persons to whom a Commissioner may disclose information. Although the
latter half of that section wasworded in termswhich implied that it was simply alist of
examples of the type of persons to whom information may be disclosed, the provision
could be interpreted as defining the class of such persons and thereby restricting a
Commissioner’s power to disclose information. Section 43 therefore removes the list.
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Thirdly, section 43 places a new requirement on a Health Service Commissioner to
inform the provider of information that he has disclosed, that he has disclosed such
information. This provisionisin line with current practice.

Section 44: Power to rectify transitional provisions etc.

290.
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Section 44 enables the Secretary of State to make aretrospective Order to correct those
deficienciesin the transitional arrangements made for the Health Authorities Act 1995,
and in particular deficiencies which have been identified in the Health Authorities
Act 1995 (Transitional Provisions) Order 1996, including the omission of Bromley
Family Health Services Authority from Part I11 of Schedule 2 to the Order. The 1996
Order made transitional provision in connection with the abolition of Regional Health
Authorities, District Health Authorities and Family Health Service Authorities and the
establishment of Health Authorities by the Health Authority Act 1995.

This section enables the Secretary of State by order to ensure, amongst other things

» that Part Il (family health service) practitioners are treated as having been included
on the list of the appropriate authority in cases where they were not solely due to
defects in the 1996 Order; and

» that where appropriate, measures or action taken by the acting authority in relation
to such Part |1 practitioners should be treated as having been carried out by, or on
behalf of, the proper authority, or may continue to be treated as done by the acting
authority.

Part Il - the National Health Service: Scotland

Section 45: Repeal of law about fund-holding practices

292.

293.

Sections 87A to 87C of the 1978 Act (inserted by the 1990 Act) provided for the
establishment of fund-holding practicesin Scotland (see the commentary on section 1
for fuller background on fund-holding). As set out in the White Paper Designed to Care,
GP fund-holding in Scotland will be abolished and Local Healthcare Co-operatives
will be set up. These will be voluntary networks of GPs and other primary care
professionals working together to plan and provide primary and community health
services and provide support for general practice. Local Health Care Co-operativeswill
be established from April 1999 as part of the management structure of primary care
NHS trusts (see sections 46 to 49) and will draw their powers and functions from these
trusts. They do not therefore require separate | egis ative provision. (For the purposes of
these Explanatory Notesonly, in order to avoid confusion with the Primary Care Trusts
being introduced in England and Wales, these bodies are referred to as “primary care
NHStrusts’. In everyday usagethey will becalled“ Primary Care Trusts’, in accordance
with the terminology employed in Designed to Care.)

The repeal of sections 87A to 87C by section 45 will abolish the fund-holding
system. The transitional arrangements for winding up the fund-holding scheme will
be made under the powers conferred by section 63. The transitional provisions will
cover arrangements for closing the fund-hol ding accounts of residual fund-holders; the
transfer of those assets, rightsand liabilitiesthat need to betransferred to Health Boards
or primary care NHS trusts;, and any provision for those that are to remain with the
former fund-holders.

Sections 46 to 49: NHS trusts

294.

These sections enable the establishment of primary care NHS trustsin Scotland which
will bring together community health services, primary care and mental health within
a single organisation. They also provide NHS trusts with greater powers in dealing
with their estate. Thisis intended to improve integration and co-ordination of primary
and community health services and the provision of organisationa support for GPs
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and other primary care providers. Through the establishment of Local Health Care Co-
operatives (see commentary on section 45) the new organisations will also enable GPs
and other primary care staff to becomeinvolved in the development and management of
services. The new organisations will be governed by the existing legislative provisions
relating to NHS trusts (as amended by the Act). In general there will be one primary
care NHS trust in each Health Board area.

Section 46 mirrors section 13, achieving the same result for Scotland as section 13 does
for England and Wales regarding the establishment of NHS trusts (see the commentary
on section 13 for background detail).

Subsection (1) provides anew function for NHStrusts. It permitsthe Secretary of State
for Scotland to establish NHS trusts to provide goods and services for the purpose of
the health service. In addition, the Secretary of State will be able to confer, in an NHS
trust’s establishment order, a duty to provide particular goods or services, at or from
particular hospitalsor facilities. Thisincludesresponsibility for servicesunder Part |1 of
the 1978 Act. These Part 11 services, also known asfamily health services, are: general
medical services; general dental services; general pharmaceutical services; and general
ophthalmic services. Primary care NHS trusts will be able take on the responsibility
for a range of functions currently carried out by Health Boards including: making
arrangements with suitably qualified Part 1l practitioners to supply services in their
area; ensuring that patients have access to family health services; associated functions
relating to the remuneration and discipline of practitioners and the development of
primary care services. Theintention isthat primary care NHS trusts with responsibility
for these functions, will be able to develop community and primary care health services
in an integrated way.

Although it is intended to delegate to primary care NHS trusts the day to day
operational functionsrelating to Part |1 services, Health Boards will continue to have a
responsibility for the overall planning of primary care services. Thiswill be achieved,
as now, through Health Boards exercising on behalf of the Secretary of State the duty
in section 18 of the 1978 Act to secure the provision of Part |1 services.

Section 47 insertsanew section 12AA inthe 1978 Act which providesfor the delegation
of Part 1l services, currently the responsibility of Health Boards, to NHS trusts. For
each Board, functions will be delegated to the NHS trust designated by direction of
the Secretary of State. Thiswill be the relevant primary care NHS trust established to
provide services in the Board's geographic area. In most cases there will be only one
primary care NHS trust in each Health Board area, but where there is more than one (as
isproposed for Argyll & Clyde and Lothian Health Boards), the Secretary of State will
be able to designate which trust will have responsibility for Part |1 services in which
particular area. Where there is no primary care NHS trust (as in Shetland, Orkney and
Western Isles Health Boards), Part |1 services will continue to be the responsibility of
the Health Board.

Section 48: The White Paper Designed to Care signalled the intention to modify the
existing arrangements for NHS trust boards as part of the new proposals. Provisions
for the broad composition of NHS trust boards are set out in section 12A(3) of the
1978 Act. This provides that an NHS trust board is a body corporate with a board of
directors consisting of a chairman appointed by the Secretary of State, and executive
and non-executive directors. Section 48 amends section 12A(3)(a) of the 1978 Act to
provide that in future non-executive directors will be known as “trustees’. Regulations
made under section 12A(5) allow the Secretary of State to specify the maximum and
minimum numbers of members of the trust board. The power is likely to be used to
specify that an NHS trust board must have not more than 5 executive directors (who
are employees of the trust) and not more than 5 non-executive trustees. In the case of
NHS trusts which are teaching hospitals, however, an extratrustee will be appointed to
represent the relevant university. The overall intention is to broaden the range of those
who can be appointed to act as trustees.
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Section 49: The current direction-giving powersin respect of NHS trusts are conferred
by paragraph 6 of Schedule 7A to the 1978 Act and relate to a limited number of very
specific matters. Section 49 replaces these powers of direction with ageneral power, in
linewith that relating to Health Boards, which enables directionsto be givenin relation
to the full range of NHS trusts’ functions. The Government intends to use this power
to meet the commitment in the White Paper Designed to Care to ensure that the NHS
trusts manage their estate in ways which are consistent with local strategic plans.

Section 50: Transfer of staff among health service bodies

301.

This section makes provision for the transfer of staff among health service bodies.
Section 12B of the 1978 Act ensured that when facilities transferred from Health
Board to NHS trusts on the original establishment of NHS trusts, the rights and terms
of employment of staff who worked in those facilities transferred with them. Under
section 47 of this Act, provision is made for the Secretary of State for Scotland to
direct Health Boards to delegate some of their functions to NHS trusts. In most cases
no transfer of facilitieswill be involved. However, there are likely to be other changes
in future (for example, some functionsin relation to services may move from one NHS
trust to another). This section extendsto all transfers of functions between health service
bodies, the protection for staff that section 12B conferred upon staff transferring from
Health Boards to NHS trusts.

Section 51: Quality of Care

302.

303.

The White Paper Designed to Care announced the intention to amend the statutory
duties of NHS trusts to make explicit their responsibility for quality of care. Under the
terms of the 1978 Act, NHS Trusts have a duty to meet such financial objectives as
are set by the Secretary of State. Section 51 adds a new duty relating to the quality of
health care provided to patients.

Under section 51, NHS Trusts, the Island Health Boards (which have responsibility for
directly managed units), the Common Services Agency and the State Hospital will be
required to draw up arrangements which will enable them to monitor and improve the
guality of health care for which they have responsibility. A fundamental component of
those arrangementswill be implementation of the clinical governance arrangements set
out in the Scottish Office publication MEL (1998)75, issued in November 1998.

Section 52: Expenditure of Health Boards and other bodies

304.

305.

Section 85 of the 1978 Act currently provides for two streams of funding from the
Secretary of Stateto Health Boardsto alow them to perform their functions asrequired
by that Act. The section draws a clear distinction between resources for functions
covered by Part | of the 1978 Act (hospital and community health services) and
functions under Part 1l of the 1978 Act. Funding for the Part 1l functions includes
provision for the pay and expenses of GPs, dentists, pharmacists and optometrists.
In particular, this includes the reimbursement of costs incurred by pharmacists (and
other dispensing contractors) in dispensing prescriptions issued by GPs, known as
“prescribing costs’.

The allocations to Health Boards for Part | functions are cash limited whereas the
majority of the Part Il functions are funded from non-cash limited resources. With the
exception of certain general medical services expenditure, it is not possible under the
present section 85 of the 1978 Act to include any of the Part |1 functions in the cash
limited stream of funding where so desired. Section 52 inserts a new section 85AA in
the 1978 Act to provide for certain Part |1 expenditure to be funded from within cash
limited resources. This underpins the introduction of a single stream of cash limited
funding to Health Boardsto collectively cover expenditure on hospital and community
health services and GPs' prescribing costs. Thiswill give Boards and, in turn, primary
care NHS trusts increased financial flexibility in the use of their resources.
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The new section 85A A retainsthe Secretary of State’ s power, currently at section 85(1),
to issue cash limited allocations (for “main expenditure’) and to provide, as per the
current section 85(2)(b), non-cash limited resources (for “general Part 11 expenditure”)
to Health Boards. Subsections (4)(a) and (b) providefor certain defined elements of Part
Il expenditureto be brought within cash limited all ocations. Subsection (4)(d) makesthe
same provision for certain elements of GM S remuneration designated by the Secretary
of State.

The new section 85AA also retainsthe Secretary of State’ s power of direction, currently
at section 85(2A), on the application of sums paid to Health Boardsfor Part | functions,
and extends that power to Part || sums.

Section 52 also insertsanew section 85 into the 1978 Act, consequential on the changes
described above, which retains the current funding regimes of the other health agencies
listed in section 85(1).

Sections 53 to 55: NHS trust financial provisions

300.

These sections together with paragraph 63 of Schedule 4 effect changes in the current
NHS trust financia regime. The provisions reflect the same changes being made to the
equivalent English and Welsh provisions, which are explained fully in the commentary
on sections 15 to 17. In summary they provide for the following:

* NHStrusts' originating capital debt will be comprised wholly of public dividend
capital —thisremovesinterest bearing debt and the administrative arrangementsfor
its ongoing recovery;

» additional borrowing by NHS trusts other than from the Secretary of State will be
at his direction and subject to conditions he may determine — the aim is to ensure
that, in the main, NHS trusts borrow only from the Government, athough there will
be exceptions to this notably in the area of PFl schemes;

e investment of temporary surpluses by NHS trusts will be at the direction of the
Secretary of State—in practicethiswill largely berestricted to Paymaster Accounts
with the effect of reducing overall Exchegquer borrowing.

Section 56: Indemnity cover for Part |1 services

310.

311

312.

This section (which makes the same provision for Scotland as section 9 does for
England and Wales) will allow the Secretary of State to require Part |1 family health
service practitioners (those providing general medical services, general dental services,
general ophthalmic services, or pharmaceutical services) to hold indemnity cover.

The Secretary of Statewould be ableto enforcetherequirement in either (or both) of two
ways. Regulations could specify that having approved indemnity cover isarequirement
to joining a Health Board's list for a Part |1 service, and that practitioners on the list
must hold approved indemnity in order to remain on the list, in order to practice those
services on the NHS. Regulations would aso allow the Secretary of State to specify
that the holding of approved indemnity cover be set out in terms of service for a Part
Il service. This would mean that if approved cover was not held, the practitioner in
guestion would be subject to the established Health Board disciplinary committees and,
ultimately, to the NHS Tribunal which might strike them from the Health Board list if
it was determined that their continued inclusion would be prejudicia to the efficiency
of the service.

The indemnity could also be required to cover other persons prescribed in relation to
the practitioner, i.e. employees, assistants or deputies of the practitioner. The intention
is that the cover currently held by responsible practitioners should be quite adequate
to meet any new reguirements, and only those contractors who fall short of reasonable
cover will find themselves affected. Regulations under the amendment would allow the
Secretary of State to specify the type of indemnity cover that would be approved.
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Section 57; Remuneration for Part |1 services

313.

314.

315.

316.

Section 57 mirrors section 10, achieving the sameresult for Scotland as section 10 does
for England and Wales regarding the remuneration of Part |1 practitioners (see the note
on section 10 for background detail).

This section substitutes new sections 28A and 28B of the National Health Service
(Scotland) Act 1978. Theintention isto legitimise the current practicein relation to the
determination of remuneration for Part |1 practitioners and in particular to ensure that
the existing basis by which Health Boards are appointed as determining bodies is put
on afirmer footing. It provides for remuneration for Part |1 services in Scotland to be
determined by determining authorities. The determining authority will be the Secretary
of State and any Health Board or other person appointed by him.

The new section 28A describes how such remuneration can be paid. Subject to sections
19(3) and 25(3) of the NHS (Scotland) Act 1978, remuneration under section 28B may
consist of payments by way of salary, fees, allowances or reimbursement of expenses
of FHS practitioners such as doctors, dentists, community pharmacists and optometrists
in Scotland. Primary Care NHS Trusts in Scotland will be given the function of
determination of such GP remuneration as comes from cash-limited funds.

Provision is also made for the Secretary of State to consult national representative
bodies of each group before making a national determination that would affect the
whole of that group. Determinations may be made in several stages, as is currently
the case. The changes in the new sections are intended to reflect and validate current
practice.

Section 58: Disgualification of practitionersfor fraud etc.

317.

318.

319.

Section 58 substitutes new sections 29, 29A, 29B, 29C and 30 for sections 29 and 30 of
the 1978 Act, asamended by the NHS (Amendment) Act 1995, mirroring changesbeing
made to the equivalent English and Welsh provisions. Consequential amendments in
Schedule 4 (paragraphs 49 to 53 and 64) amend sections 31, 32, 32A, 32B and 32D and
paragraph 8 of Schedule 8 to the 1978 Act. These provisions give new powers to the
NHS Tribunal to disqualify practitionersin the family health services who have caused
or risked causing detriment to any health scheme by securing financial or other benefits
to which they knew they were not entitled. (In addition to the NHS, a* health scheme”
can include other publicly funded schemes such as the prison medical service and the
defence medical service, where these have been prescribed by virtue of the power in
new section 29(9)(b).)

The NHS Tribunal is an independent statutory body with strictly defined duties and
powers. Itsexisting roleisto decide whether the continued presence of a practitioner on
thelist of family health service contractors (either nationally or locally) would prejudice
FHS efficiency and, where proven, to remove such practitioners from the list and, if it
chooses, prevent them from being employed by other FHS practitioners. Such casesare
defined as “ efficiency cases’ in new sections 29(6) and (11). The Tribunal is also able
to suspend practitioners pending inquiries in order to protect patients.

Practitioners must join family health service lists to offer general medical, dental,
ophthalmic or pharmaceutical services and representations to the Tribunal about
removal from such lists are usually made by Health Boards. Section 58 gives effect
to the recommendation in the Report of an Efficiency Scrutiny on Prescription Fraud,
published in June 1997, that Health Authorities (and therefore, in Scotland, Health
Boards) should have discretion to refuse to accept onto family health service lists
practitioners found guilty of serious financial irregularity. This section enables Health
Boards to make representations about such cases (defined as “fraud cases’ at new
sections 29(7) and (11)) to the NHS Tribunal and extendsthe Tribunal’ s powersto deal
with these.
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New section 29 gives the NHS Tribuna new powers to inquire into cases where it
is alleged that a practitioner has acted in a way detrimental to any NHS service by
securing, or attempting to secure, benefits to which he knew he was not entitled. This
includes securing, or attempting to secure, benefits for another who the practitioner
knowsis not entitled to them. Detriment to a health serviceis defined in section 29(10)
as including detriment not only to any patient, but also to another person working in
that scheme.

New section 29A allows the Tribunal to disqualify pharmaceutical and ophthalmic
bodies corporate from FHS lists where any director or, in the case of a pharmacy
business, any person controlling the body corporate meets the condition for
disqualification, whether or not he was a director or person controlling the company
at the time. It also provides for liability for the conduct of employees or deputies in
fraud cases where the practitioner failed to take reasonable steps to prevent the acts or
omissions concerned.

New section 29B sets out, for both efficiency and fraud cases, the sanctionsthe Tribunal
already hasin efficiency cases:

» to disquaify the practitioner from the list(s) in respect of which representations
have been made;

» todisqualify the practitioner from the corresponding lists of other Health Boards;

* to make a declaration that the disqualified practitioner should not be engaged in
any capacity connected with provision of family health services.

In fraud cases representations may also be made to the Tribunal in respect of applicants
to family health servicelistsaswell asthose already on such lists (new section 29(2)(b).

New section 29C contains a new power enabling the Tribunal to make a conditional
disgualification in efficiency or fraud cases. It can make an order for disqualification
which does not come into effect unless the practitioner breaches conditions which
are also specified by the Tribunal. Where necessary, the Tribunal may vary the
practitioner’ s terms of service and confer functions on the Health Board to give effect
to the conditions.

New section 30 provides that the Tribunal may review, where it considers appropriate,
any declaration or disgualification, including the conditions attached to a conditional
disqualification. It may also review them at the request of the disqualified practitioner
or review conditions attached to a conditional disqualification at the request of aHealth
Board. It can then remove a disqualification, make it conditional, or, in the case of a
conditional qualification, vary the conditions (e.g. where circumstances have changed)
or make it unconditional (e.g. where the conditions have been breached). In fraud cases
only, the Tribunal may also impose for the first time on review a disqualification from
the lists of the Health Boards, or a declaration of unfitness.

The amended section 32A extends the Tribunal’s current power of interim suspension
to fraud cases. The Tribunal may direct suspension in order to prevent further fraud or
prejudice to the investigation of the case or review (new section 32A(2A)(b)).

In addition to the NHS Tribunal in Scotland, there are separate NHS Tribunals under
corresponding legidation in England and Wales, and in Northern Ireland. Decisions
by any of the NHS Tribunals for national disqualification already apply automatically
in each country. Section 31(1) now provides for adecision for total disqualification (a
declaration of unfitness to practice) by the Tribunals for England and Wales, and for
Northern Ireland to be recognised similarly (see paragraph 49 of Schedule 4 tothe Act).
New section 31(2) providesfor the conditions specified in aconditional disqualification
made by the Tribunal in England and Wales or in Northern Ireland to be translated for
equivalent effect in Scotland. Schedule 4 to the Act also contains provisionsfor dealing
with overlapping cases.
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Section 59: Recovery of charges and payments

328.

329.

330.

331

332.

Section 59 inserts new sections 99ZA and 99ZB into the 1978 Act and amends
section 105(3). It contains provisions for anew civil penalty to deter patient evasion of
NHS charges. The penalty will apply to NHS chargesfor prescriptions, dental treatment
or optical services, including those provided for hospital outpatients, and to payments
or benefits such as NHS optical vouchers or free NHS sight tests.

It isintended that regulationswill be madeto provide for apenalty to beimposed where
aperson fails to pay an NHS charge, or claims a payment to which he is not entitled,
towards the cost of an NHS charge or service. Exemptions from charges are granted on
anumber of grounds, including age, certain medical conditions, receipt of some Social
Security benefits or low income. The regul ation making power in the new section 992B
will allow regulations to provide for a penalty notice to be sent requiring the patient to
pay the original charge and an additional penalty, whereit isfound that an exemption,
reduction or payment has been claimed incorrectly.

Under the powersin new section 99ZB, regulationswill be made which will set out the
information that penalty notices must contain, the amount of the penalty payable, the
payment period and the arrangements for payment. The amount of the penalty will be
subject to the maximum in subsection (2) which is either £100 or 5 times the unpaid
charge, whichever isthe less. Subsection (3) provides a power allowing these maxima
to be changed by Order which, under amended section 105(3), would be subject to
affirmative resolution procedure in Parliament.

Under new sections 99ZB(4) and (5), regulations may aso provide that, where the
penalty charge is not paid within the period prescribed, a surcharge may be levied of
up to 50% of the penalty charge. All sums payable under the penalty provisions will
be recoverable as acivil debt.

Where more than one person may be liable for payment, for example, where a patient
has a representative who signs forms or claims on his behalf, new section 99ZA(3)
providesfor them to beliablefor payment “jointly and severally”. In practice, either the
patient or the representative could be held liable to pay according to the circumstances
but the penalty may only be recovered once. Under new section 99ZB(7)(b), a person
shall not beliableif he showsthat he did not act “wrongfully, or with lack of due care’.

Part 111 —Miscellaneous and Supplementary

Section 60 and Schedule 3: Regulation of health care and associated professions

333.

334.

Parliament has intervened in the regulation of health care professions for nearly 150
years. It has established statutory frameworks for a number of health care professions
within which the professions regulate themselves. The purpose of professional
regulation is to establish a countrywide, professionally set, independent standard of
training, conduct and competence for each profession for the protection of the public
and the guidance of employers. This is underpinned by personal accountability of
practitioners for maintaining safe and effective practice, wherever they are employed
and to include effective measures to deal with individuals whose continuing practice
presents an unacceptable risk to the public or otherwise renders them unfit to be a
registered member of the profession. For the most part there are separate enactments
for each health care profession (doctors; dentists; nurses, midwives and health visitors;
opticians;, pharmacists; osteopaths; chiropractors; and the nine professions coming
within the remit of the Council for Professions Supplementary to Medicine).

These enactments make provisions which, with very few exceptions, may only be
changed by means of primary legidation, and it has hitherto not proved possible to
make amendments as promptly as the professions would like. The Act provides for a
procedure that will enable such enactments to be amended and new professions to be
regulated, without the need for an Act of Parliament each time.
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Section 60 provides for Her Mgjesty by Order in Council to modify the regulation of
pharmacists, doctors, dentists, opticians, osteopaths, chiropractors, nurses, midwives
and health visitors and those professions regul ated by the Professions Supplementary to
Medicine Act 1960; and to regulate any other health care profession. This would cover
health care professions not already brought within statutory regulation. An Order may
repeal or revoke any enactment, amend it, or replace it (subject to such provisions as
paragraphs 7 and 8 of Schedule 3).

Subsection (3) makes provision for the repeal of the Professions Supplementary to
Medicine Act 1960 and the Nurses, Midwives and Health Visitors Act 1997.

The independent review of the Professions Supplementary to Medicine Act, which
reported in July 1996, concluded that compl etely new legislationisneeded to streamline
existing arrangements. The Government broadly accepted the key recommendations
of the review. It is intended that (with the exception of section 10 of the 1960 Act)
the repeal will be brought into force when the replacement Order comes into effect.
Section 67(3) provides for the repeal of section 10 of the 1960 Act to come into force
on 1 July 1999. Section 10 provides for professions to be added to or removed from
regulation under the 1960 Act; for the establishment of asingle board for amalgamated
professions; and for changes to be made to a board’ s functions. Henceforth, any such
changes will be made by Orders under section 60 of this Act.

A review of the Nurses, Midwives and Health Visitors Act 1997 was published on
9 February 1999. It recommended new legidation to establish a single UK-wide
regulatory body in place of the existing statutory bodies. The Government accepted the
key recommendations, except those rel ating to health visitorswho will continueto have
separate representation on the new Council. It isintended that the repeal of that Act will
be brought into force when the replacement Order comes into effect.

The Order-making power covers the professions regulated by the Pharmacy Act 1954,
the Professions Supplementary to Medicine Act 1960, the Medical Act 1983, the
Dentists Act 1984, the Opticians Act 1989, the Osteopaths Act 1993, the Chiropractors
Act 1994 and the Nurses, Midwives and Health Visitors Act 1997. However, the scope
of the Order-making power is not limited to those Acts. In particular, it extends to the
regulation under the Medicines Act 1968 of persons who are not pharmacists carrying
on aretail pharmacy business by the Statutory Committees of the Royal Pharmaceutical
Society of Great Britain and the Pharmaceutical Society of Northern Ireland.

It is intended that Orders will be made to improve the services provided to patients
or to improve the regulation of the professions by enabling the legislative framework
to be kept up to date and taking account of changing public expectations of the
professions and the professions' own views about the development of their regulation.
New responsibilities can be given to existing bodies or new professional regulatory
bodies established to carry out new or existing regulatory responsibilities (subject to
the provisions in paragraphs 7 and 8 of Schedule 3).

Schedule 3

341.

342.

343.

Paragraph 1 of the Schedule gives examples of the matters for which provision may
be made by Order. Orders may make changes to any aspect of professional regulation,
subject to the limitations in paragraphs 7 and 8.

Paragraph 2(2) preventsthe amendment by Order of the Medicines Act 1968, except in
respect of sections80 to 83 and such other associated amendmentsto Part 1V of the 1968
Act. This makes clear that an Order may amend those limited parts of the Medicines
Act which deal with the professional regulation of retail pharmacy businesses.

Paragraph 5 will enable functions to be conferred on Ministers of the Crown, Scottish
Ministers or the National Assembly for Wales. An Order could be made, for example,
enabling a Minister to pay grants to a body, or setting up bodies for different parts of
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the United Kingdom to deal with matters in connection with professional regulation.
Any conferment of functions would be subject to paragraph 8.

Paragraph 7(1) makesit clear that an existing regulatory body, or, where thereis more
than one, the main one, of the health care professions referred to in subsection (2)(a)
of section 60, may not be abolished by an Order. This will also apply to the bodies
established to succeed the Council for Professions Supplementary to Medicine and the
United Kingdom Central Council for Nursing, Midwifery and Health Visiting, and new
regulatory bodies created by Order under section 60(1)(b). Paragraph 7(2) ensures that
an Order may not impose a lay majority on the membership of a statutory regulatory
body. Paragraph 7(3) provides that functions conferred on the Privy Council in respect
of the professions to which section 60(2)(a) applies may not be transferred to another
person or body.

Paragraph 8 providesthat, where legislation providesfor certain specified functionsto
be exercised by aregulatory body, or any of itscommitteesor officers, an Order may not
transfer those functions from that regulatory body. Those functions are: the keeping of
the register; the setting of standards of education for entry to the profession; provision
of guidance on standards of conduct and performance expected of the profession; and
the administration of procedures relating to fitness to practice. Paragraph 8(3) is a
transitional measure which ensures that the functions listed in paragraph 8(2) may be
transferred from the CPSM and UKCC, when they are abolished by the repeal of the
1960 Act and the 1997 Act, to their successor bodies.

It is proposed that the 1960 Act, when repealed, will be replaced by an Order setting
up a health professions council with powers to recommend the bringing of further
professional groups within the council’s remit and provide for such matters as their
registration, disciplinary and health procedures, protection of common title and the
linkage of remaining on the register with the demonstration of continued competence.

Some health care professions not currently regulated by statute may not wish to be
regulated by anew health professions council. For example, part of a profession might
not provide health care services to patients. In such cases free-standing regulatory
schemes can be provided for by Order including the responsibilities referred to in
paragraph 1 of the Schedule.

Paragraph 9 provides that before an Order can be made the Secretary of State must
consult persons representing the relevant professions, patient interest groups and other
persons or bodies that he considers it appropriate to consult. The consultation will be
on the basis of the draft. He must publish the proposed Order in draft three months
before it is laid before Parliament. Following consultation a draft Order will be laid
before Parliament (as originaly drafted or with appropriate amendments) and must
be accompanied by a report about the consultation. Draft Orders will be subject to
parliamentary scrutiny under affirmative procedures (see section 62(9)).

Regulation of those health professions currently regulated by Act of Parliament is a
matter reserved to the UK Parliament under the Scotland Act 1998 (see Schedule 5 to
the Scotland Act at Head G section G2). The regulation of any other health profession,
however, is not a reserved matter. An Order could be made under section 30 of the
Scotland Act to provide for the reservation of other professions. If such an Order were
not made, regulation of those professions would be within the legislative competence
of the Scottish Parliament. Paragraph 9(3) sets out the procedures which will apply
where adraft Order deal swith matters within the legislative competence of the Scottish
Parliament. In particular, the draft Order, together with the report on the consultation,
must be laid before the Scottish Parliament as well as the UK Parliament. It must be
approved by resolution of the Scottish Parliament (under section 62(10)), as well as
each House of the UK Parliament, before the Secretary of State can recommend to Her
Majesty that the Order be made for the United Kingdom.

49


http://www.legislation.gov.uk/id/ukpga/1999/8/schedule/3/paragraph/7/1
http://www.legislation.gov.uk/id/ukpga/1999/8/schedule/3/paragraph/8

350.

These notes refer to the Health Act 1999 (c.8)
which received Royal Assent on 30 June 1999

Paragraph 11 clarifies whether certain matters are within the scope of an Order under
section 60. Paragraph 12(1) recognises that the regulation of the Pharmacy profession
in Northern Ireland is already covered by separate legislation for Northern Ireland
(Pharmacy (Northern Ireland) Order 1976 (Sl 1976/1213 (N.I. 22))). An Order will
not be able to change this legislation. Orders may, however, be made on a UK-wide
basis to regul ate certain aspects of retail pharmacy business relating to misconduct and
offences, but paragraph 12(2) ensures that the body responsible for such regulation in
Northern Ireland may not be changed by Order.

Section 61: English and Scottish border provisions

351.

352.

353.

This section enables Her Mgjesty to make an Order in Council, approved by both the
Scottish and Westminster Parliaments, which would make provision for:

» the Secretary of State in England (or Health Authorities or Primary Care Trusts) to
exercise NHS functionsin respect of the provision of servicesfor NHS patientswho
are resident in Scotland, instead of Scottish Ministers or Health Board exercising
equivalent functions under the 1978 Act; and

e gimilar arrangements under which Scottish Ministers (or Health Boards or Scottish
NHS trusts) would exercise NHS functions in relation to NHS patients who are
resident in England, instead of the Secretary of State or Health Authorities or
Primary Care Trusts exercising equivalent functions under the 1977 Act.

The functions which are to be exercisable across the border, and the persons to which
these arrangements are to apply will be set out in the Order.

Section 61 only applies to the provision of NHS services to persons living in the
area of any Heath Authority or Health Board next to the English/Scottish border, i.e.
North Cumbriaand Northumberland Health Authorities; and Dumfries & Galloway and
Borders Health Boards. The intention isto use section 61 to simplify the arrangements
for the planning and commissioning of health care servicesfor patients registered with
GP practices that have patients on both sides of the English/Scottish border.

Section 63: Supplementary and consequential provision etc.

354.

355.

This section enables the Secretary of State to make any transitional, supplementary and
consequential provisions necessary to give effect to the Act. For example, it will be
used to make amendments conseguent upon the introduction of Primary Care Trusts.

Sections 1 and 45 will bring the GP fund-holding system to an end in England and
Walesand in Scotland respectively. It istheintention to use the provisions of section 63
to make an order or orders setting out arrangements for the transition from GP fund-
holding. The transitional provisions will cover arrangements for closing the fund-
holding accounts of residua fund-holders; the transfer of those assets, rights and
liabilities that need to be transferred to the Health Authority (in England and Wales)
or Health Board (in Scotland); and any provision for those that are to remain with the
former fund-holders.

Section 65 and Schedules 4 and 5: Amendments and repeals

356.

357.

358.

Section 65 introduces Schedule 4, which makes amendments to various Acts, and
Schedule 5, which sets out the various repeals made by the Act.

Many of the amendments in Schedule 4 are consequent upon the provisions of the Act
relating to Primary Care Trusts. Some of the other amendments have been referred to
above in the context of the sections to which they relate. The following amendments
are of particular note.

Paragraph 5 amends section 8 of the 1977 Act, which providesfor the establishment of
Health Authorities. In particul ar the amendment provides that Health Authoritiesareto
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“be established for” their area, rather than “act for” their area. Thisisto makeit clearer
that Health Authorities may exercise certain functionsin respect of patientswho are not
resident or present intheir area. In addition, section 8 isamended so that the Secretary of
State is able to change the name of aHealth Authority without changing its boundaries.

Paragraphs 6 and 10 have the effect of replacing the existing section 12(1) of the 1977
Act (duty on Health Authorities to make arrangements to secure advice from persons
with professional expertise in and experience of health care) with a new provision
(section 16C) which places a duty on both Health Authorities and Primary Care Trusts
to make arrangements with a view to securing appropriate advice from heslth care
professionals in order to exercise their functions effectively.

Paragraph 84(6) repeals the provisions in Schedule 2 to the 1990 Act which provide
for the re-imbursement of NHS trusts in respect of the provision of goods and services
otherwise than under NHS contract. These arrangements became known as extra-
contractual referrals (or ECRs). The term extra-contractual referral is also used to
describe one-off contracts that arise where an NHS trust provides care for someone
which is not covered by an NHS contract with the patient's Health Authority. The
system of extra-contractual referrals has been abolished. From April 1999 patients
will always be treated under NHS contracts. A new system of comprehensive contract
coverage, to be known as Out of Area Treatments, has been established through
secondary legislation.

Section 66: Devolution

361.

362.

363.

364.

365.

366.

This section sets out how the provisions of the Act are to be treated for devolution
purposes.

Subsection (1) provides that the provisions in the Act that extend to Scotland (except
section 22) are to be taken to be a “pre-commencement enactment”, the meaning of
which is set out in section 53 of the Scotland Act 1998. Section 53 (inter alia) provides
for the transfer of functions, which are conferred in any Act of Parliament upon the
Secretary of State, to the Scottish Ministersin so far asthey relate to matters devolved
to the Scottish Parliament. By treating the provisions under sections 45 to 59 as a
pre-commencement enactment any new Secretary of State function conferred by those
sections automatically transfers to the Scottish Ministers by virtue of section 53 of the
1998 Act.

Section 22 of the Act (arrangements with Ministers and the Commission for Health
Improvement) is excluded from section 66(1). The effect is that the power to enter into
arrangements with the Commission in respect of Scotland will be retained by Ministers
of the Crown, and Scottish Ministers will not be able to enter into such arrangements.
The Commission will not be exercising functions in relation to the NHS in Scotland,;
it may however enter into arrangements to exercise functions in relation to the health
care provided to prisoners and the Armed Forces in Scotland (such care remains the
responsibility of the Home Secretary and the Secretary of State respectively). The
provisions of section 22 are explained in more detail in paragraph 206 above.

Subsection (2) confers on the National Assembly for Wales the power to commence
in relation to Wales certain provisions in the Act which confer new functions on the
Secretary of State.

Subsection (3) addsthe Commission for Health Improvement to thelist of bodieswhose
members or staff can be required to attend the National Assembly for Wales, or its
committees, to give evidence or produce documents.

Subsections (4) to (5) maketextual amendmentsto Schedule 1 to the National Assembly
for Wales (Transfer of Functions) Order 1999. In particular, subsection (5) inserts an
entry for the "Health Act 1999". The effect of these provisions is that the functions
conferred on the Secretary of State by the provisions of the Act listed in subsection (5)

51


http://www.legislation.gov.uk/id/ukpga/1999/8/paragraph/6
http://www.legislation.gov.uk/id/ukpga/1999/8/paragraph/10
http://www.legislation.gov.uk/id/ukpga/1999/8/paragraph/84/6
http://www.legislation.gov.uk/id/ukpga/1999/8/section/66
http://www.legislation.gov.uk/id/ukpga/1999/8/section/66/1
http://www.legislation.gov.uk/id/ukpga/1999/8/section/22
http://www.legislation.gov.uk/id/ukpga/1999/8/section/66/2
http://www.legislation.gov.uk/id/ukpga/1999/8/section/66/3
http://www.legislation.gov.uk/id/ukpga/1999/8/section/66/4
http://www.legislation.gov.uk/id/ukpga/1999/8/section/66/5

367.

368.

These notes refer to the Health Act 1999 (c.8)
which received Royal Assent on 30 June 1999

(c) are, in relation to Wales, exercisable by the Assembly. This does not include
functions in respect of the control of prices of medicines and profits or the regulation
of health care and associated professions, which will be exercisable by the Secretary
of State for Health.

The secondary legislation made by the Assembly pursuant to these new functions will
generally be subject to the Assembly's own secondary |egisation scrutiny procedures,
rather than the Westminster procedures set out in section 62 of the Act.

Subsection (6) amends Schedule 2 to the National Assembly for Wales (Transfer of
Functions) Order 1999 and provides that some functionsin relation to the Commission
for Health Improvement are to be exercisable only with the agreement of the Assembly
or, in some cases, after consultation with the Assembly.

COMMENCEMENT

3609.

The provisions of the Act will be brought into effect on one or more dates appointed
by the Secretary of State by order, with the exception of sections 66 to 69 (provisions
concerning devolution, commencement, extent and the short title) and the repeal of
section 10 of the Professions Supplementary to Medicine Act 1960 which comes into
effect on 1 July 1999. Sections 2 to 7, 12 and Schedule 1 (Primary Care Trusts) in
relation to England and sections 33 to 38 (control of prices of medicines and profits)
will be brought into effect on appropriate dates at the earliest opportunity after Royal
Assent. It is envisaged that the majority of the remaining provisions of the Act will be
in force by April 2000. The sectionsin Part | of the Act may be brought into effect at
different times in England and in Wales. In so far as they affect Wales, the majority
of the provisions in Part | will be brought into effect by the National Assembly for
Wales, rather than the Secretary of State (see section 66(2)). The Scottish Ministerswill
exercise the order-making power to bring into force the provisionsin Part 11 of the Act.

DETAILSOF THE BILL’SPASSAGE THROUGH PARLIAMENT WERE AS

FOLLOWS:

House of Lords Date House of LordsHansard

Introduction 28 Jan Vol 596 Col 1137

Second Reading 9 February 1999 Vol 597 Cols 106-188

Committee 25 February, 1 Marchand 4 | Vol 597 Cols 1243-1360,
March 1999 1406-1542 and 1801-1856

Report 15 March and 18 March Vol 598 Cols 474-600 and
1999 830-950

Third Reading 25 March 1999 Vol 598 Cols 1425-1475

House of Commons Date House of Commons

Hansard

Introduction 29 March 1999

Second Reading 13 April 1999 Vol 329 Cols 38-128

Committee 20 April to 25 May 1999 ll:ansard Standing Committee

Report and Third Reading 14 June and 15 June 1999 \1/70)1 :;%36 Cols 35-110 and
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