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THE ROAD TRAFFIC (NHSCHARGES) ACT 1999

EXPLANATORY NOTES

INTRODUCTION

1

These explanatory notes relate to the Road Traffic (NHS Charges) Act 1999 which
received Royal Assent on 10 March 1999. They have been prepared by the Department
of Health in order to assist the reader in understanding the Act. They do not form part
of the Act and have not been endorsed by Parliament.

The notes need to be read in conjunction with the Act. They are not, and are not meant
to be, a comprehensive description of the Act. So where a section or part of a section
does not seem to require any explanation or comment, noneis given.

BACKGROUND

3.

When a person receives:

» treatment at ahospital (other than onerun for profit) for injuries sustained in aroad
traffic accident;

» and subsequently makes a successful claim for compensation for personal injury
against the holder of a compulsory motor vehicle insurance policy;

then the hospital can require the compensator to meet some of the costs of the victim's
treatment.

This provision has existed in road traffic legidation for more than sixty years and is
currently found in sections 157 and 158 of the Road Traffic Act 1988. However it isnot
supported by any central administrative arrangements for collection of the charges due.
Action istaken locally by hospitals and performance is patchy. Nationally the amount
of money recovered is far short of the potential sum. In his Budget speech of 2 July
1997 the Chancellor of the Exchequer announced that the Government would take steps
to recover the full costs of treatment in these cases.

THE ACT

5.

The Act's purposeisto provide anational administrative system to ensure that all cases
in which recoupment of NHS chargesis possible are identified and that the charges are
collected and passed on to the hospitals which provided treatment. It also provides for
the method of calculating the cost to the NHS to be changed by regulation in order to
reflect more closely the actual costs of treatment.

The Road Traffic Act 1988 did not extend to Northern Ireland and so the province is
starting from a different legidative base. It is currently intended that legislation will be
introduced bringing it into line with the rest of the UK but on alonger timescale.

The Act covers
» the new administrative system (Sections 1 to 5 and Section 13)
» provisionsfor review and appeal against charges (Sections 6 to 10)
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» information gathering powers (Sections 11 and 12)
COMMENTARY ON SECTIONS

Section 1: Payment for hospital treatment of traffic casualties

Section 1 sets out the circumstancesin which NHS chargesare due. These arelargely as
found in the Road Traffic Act 1988 although costs will, for the first time, be recovered
through the Motor Insurers Bureau (MIB). At present MIB provides compensation in
those cases where the driver is uninsured or untraceable but it is not liable for NHS
charges. The Act will bring MIB into the scheme although it isintended that regulations
will providethat MIB isnot liableto pay NHS chargesin relation to accidents occurring
before the scheme comes into force.

Sections 2 and 3: Certificates of NHS charges

The present scheme gives powersto hospitalsto collect charges. The new Act transfers
collection to the Secretary of State who will issue certificates of the charges which are
due. The intention is that this work will be undertaken, on behalf of the Secretary of
State, by the Compensation Recovery Unit (CRU), a part of the Benefits Agency based
on Tyneside.

CRU was established in 1990 in order to undertake the administrative work associated
with the scheme for recovery of certain state benefits paid where both they and
compensation are paid in respect of the same accident, injury or disease. The Unit
already hasextensivelinkswith theinsuranceindustry and established procedures based
on a certificate system. It is intended that the Act and the regulations made under it
should mirror, where possible, these established procedures so that the new work of
collecting NHS charges can be undertaken at minimal additional cost and within a
system already known and in use by the insurance industry.

Under the provisions of the benefit recovery scheme, a compensator is liable for the
full amount of benefit paid up to the date of the compensation payment (subject to a
five year maximum). In turn he may reduce the amount of compensation payable to
the injured person, but only where benefits and compensation have been paid for alike
need. For that reason, in the benefit recovery scheme the compensator must apply for
a certificate of charges before making the compensation payment. The amount of that
payment can be affected by the benefit recovery. In the NHS scheme the amount of
compensation is unaffected by the NHS charges and the application for a certificate
can be made both before and after compensation has been paid. Section 2 of the Act
therefore contains provisions which will allow compensators to apply for certificates of
NHS charges before making a payment of compensation so that in cases where there
is both benefit and NHS recovery the two recoveries can be handled together by both
government and industry for administrative ease and efficiency.

According to the circumstances of the case certificates will beissued with or without an
expiry date, or will expire when aparticular event occurs. If an NHS charges certificate
isissued with an expiry date and the certificate has expired by the time the compensation
payment is made afurther certificate must be obtained. A compensator must also apply
for acertificate, after making a compensation payment, if no certificate has been issued
to him in respect of the casualty. These obligations do not arise if the compensator has
applied for a certificate shortly before making the payment.

Section 3 introduces the powers which will enable charges to be calculated according
to atariff. We intend that the tariff should be as ssmple as possible. It will be set out in
regulations and is expected to consist of:

» aset feefor patients treated in accident and emergency departments or out-patient clinics,
regardless of the number of times the patient has to attend hospital;
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e andadaily rate for patients who are admitted to hospital for treatment.

In addition it isintended that there will be a ceiling for costsin any one case. The tariff
will be calculated so that the amounts collected nationally reflect the total cost of the
relevant treatment to the NHS.

The section allows for different limits to apply to NHS charges following accidents
which happened before specific dates. The intention is to levy charges more closely
reflecting full costs of NHS treatment for accidents which happened on or after 2 July
1997, the date of the Chancellor's Budget statement that such a move would take place.
Claims settled after the Act comes into effect but which relate to accidents which
happened before 2 July 1997 will attract NHS charges at a rate set to produce only the
maximum chargeable under section 157 of the Road Traffic Act 1988. The figureswere
last updated in 1995 by the Road Traffic Accidents (Payments for Treatment) Order
1995 [S.I. 1995/889]. They are:

e patientsreceiving out-patient treatment: up to a maximum of £295;
» patients admitted to hospital for treatment: up to a maximum of £2949.

Powers are also available in section 3 enabling regulations to be drafted to deal with
more complicated cases. For example where a person receives treatment at more than
one hospital it is the intention to provide each hospital with a proportion of the NHS
charges, subject to the overall limit in each case. Regulations will also providefor cases
where there is more than one compensator as can happen, for example, in motorway
accidentsinvolving many vehicles.

Section 5: Recovery of NHS charges

This section enables the Secretary of State to issue a certificate of NHS charges where
aclaim for compensation has been settled but no application for a certificate has been
made as required by section 2. It also enables the Secretary of State to recover NHS
charges which have not been paid on time. Where necessary, the Secretary of State can
enforce payment through the courts.

Sections 6 to 10: Reviews and appeals

Under the present NHS charges scheme there is no procedure for review. Section 6
allows for internal review of any certificate and this can be initiated either by CRU or
on application by the compensator. The terms of the new scheme follow closely the
provisions for review found in the Social Security (Recovery of Benefits) Act 1997, as
amended by the Social Security Act 1998.

Section 7 covers appeals. The grounds of appeal set out closely follow those in the
benefit recovery scheme. It isintended that procedures to be set out by regulation will
also be modelled on that scheme's rules. As in the benefit recovery scheme, aright of
appeal will not arise until such time as the liability to repay NHS charges has been
discharged.

The same tribunals which hear appeals in compensation recovery cases will hear NHS
charges appeals in England and Wales. Currently compensation recovery cases are
heard by Medical Appeal Tribunals, although in the course of 1999 these appeals will
transfer to the Unified Appeal Tribunal introduced by the Social Security Act 1998.

Appealsin Scotland will initially be dealt with in the same way athough it isintended
that regulationswill provide for an alternative tribunal service not later than devolution.

In the benefit recovery scheme further appea is made first to the Social Security
Commissioners and then to the courts. There is no appea to the Social Security
Commissioners in the case of NHS charges. Section 9 provides an avenue of appeal on
apoint of law direct to the courts.
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Section 11: Provision of information

In order for the new system of collection to work information will have to be exchanged
by the various parties involved in the chain of events from accident to payment
of compensation. The Act gives powers under regulations for gathering information
relevant to the collection of NHS charges. The mechanism for NHS charges recovery
relies on the compensator being able to supply the CRU with sufficient information
for the details of the claim to be verified with the relevant hospital. It is likely that the
additional powers to collect information from, for example, the accident victim or his
representative will only be used where the information provided by the compensator
isinsufficient.

It is envisaged that in the normal course of events with the tariff presently planned the
only information which will be needed about the victim's NHS treatment will be to
categoriseit as treatment without admission, for example in an accident and emergency
department or an out-patient clinic, or treatment given as an in-patient plus the number
of days of admission. Where however an appeal against NHS charges is subsequently
made on the grounds that the treatment given was not as a result of the road traffic
accident in question then there may be aneed for more detailed information. Regulations
will restrict applications for such information so that it can only be sought and used in
limited circumstances.

Section 11 aso provides a power to define what is meant by a claim and the person
against whom a claim is made. It is intended that regulations will require those who
might make a compensation payment falling within the scheme to notify CRU, without
being asked, that a claim for compensation has been made, and to provide certain
information about the claim. Accordingly “claim” and “ person against whom the claim
ismade” will, for the purpose of this Act, be defined in regulationsto makeit clear who
has the obligation to give the information and when that obligation arises.

There are variations in claims handling practice within the insurance industry and it is
our intention that these should not affect the stage at which CRU needsto be made aware
of aclaim. Sinceit isaso possible that insurance company procedures for dealing with
claims may change over time it is desirable to be able to change these definitions by
regulations (rather than primary legislation) so as to be able to keep abreast of current
practice.

Section 12: Use of information held by the Secretary of State

This section allows information obtained for the NHS charges scheme to be used for
the purposes of the benefit recovery scheme and vice versa. This provision will provide
maximum flexibility for both the government and the insurance industry so that, for
example, in the cases involving both NHS and benefit recovery CRU can seek and rely
on asingle set of information for both purposes.

Section 13: Payment of NHS charges to hospitals

Sinceintroduction in the 1930s the recei pts generated under the Road Traffic Acts have
always gone directly to the hospital providing the care. The Act confirmsthat hospitals
will continue to be the direct recipients of the money which is recouped. It isintended
that regulations will provide for the money collected by the CRU to be passed directly
to the relevant hospitals.

Section 15: Application of Act to military hospitals

This section allows the new administrative arrangements for recouping the costs of
treatment to be extended to hospitals run by the Ministry of Defence which offer health
careto the civilian population.
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Section 18: Consequential amendments

The provisions now found in section 157 of the Road Traffic Act 1988 alowing
hospitals to recoup the costs of treating road traffic accident victims pre-date the NHS,
and apply equally to any non-NHS not-for-profit hospitals and, in the case of the
Emergency Treatment Fee, to genera practitioners. It is not the intention to deprive
not-for-profit hospitals and GPs of this long-standing source of income and so the Act
modifies the 1988 Act to exclude NHS hospitals (which will be covered by the new
legislation) from its provisions, leaving the current arrangements on the statute book
for the benefit of others. This means that the Emergency Treatment Fee, currently set
at £21.30 per person requiring emergency treatment and payable by the driver of a car

involved in the accident, will no longer be collected by NHS hospitals.

COMMENCEMENT DATE

Thislegislation will comeinto effect on 5 April 1999.
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