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LOCAL GOVERNMENT ACT 1999

EXPLANATORY NOTES

INTRODUCTION

1

These explanatory notes relate to the Local Government Act which received Royal
Assent on 27 July 1999. They have been prepared by the Department of the
Environment, Transport and the Regions and the former Welsh Officein order to assist
thereader in understanding the Act. They do not form part of the Act and have not been
endorsed by Parliament.

These notes need to be read in conjunction with the Act. They are not, and are not meant
to be, a comprehensive description of the Act. So where a section or part of a section
does not seem to require any explanation or comment, noneis given.

SUMMARY

3.

The purpose of Part | of the Act is two-fold. Firstly, it subjects most bodies within
the local government finance system in England and Wales to a new duty to make
arrangements for the achievement of best value in the performance of their functions.

* Best value for these purposes is described as securing continuous improvement in
the exercise of all functions undertaken by the authority, whether statutory or not,
having regard to a combination of economy, efficiency and effectiveness.

Secondly, the Act provides for the abolition of Part 111 of the Local Government,
Planning and Land Act 1980, Part | of the Local Government Act 1988, and certain
provisions within the Loca Government Act 1992, which require certain defined
authorities—including councils and police and fire authorities—to submit specified
activities to Compulsory Competitive Tendering (CCT).

The purpose of Part Il of the Act is to enable the Government to regulate increases in
council tax. Firstly, the Act will repeal the existing capping legislation used for this
purpose and take reserve powersthat are more flexible. Aswith the existing legislation,
the powers will be exercised on the basis of the budget requirement. Secondly, the Act
will make provision for payments between tiers of authorities so that any shortfall in
council tax benefit arising from excessive increases in council tax fall on the authority
responsible.

BACKGROUND

Best value

5.

The Government published aprovisional list of twelve Key Principles of Best Vauein
June 1997, which were later reproduced in both the English and Welsh Green Papers
referred to below.

The Government built upon these Key Principlesin its Green Paper Modernising Local
Government: improving local services through best value, which was published in
March 1998, and Modernising Local Government in Wales. improving local services
through best value, published in April 1998. The latest statement of the Government’s
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policy on best value was contained in Chapter 7 of the White Paper Modern Local
Government: In Touch with the People and in chapter 7 of Local Voices: Modernising
Local Government in Wales, which were both published in July 1998, setting out the
Government’ s wider plans for the future of local government.

Council tax regulation

7.

The Government set out its proposals for improving local financial accountability,
including fulfilling its Manifesto commitment to abolish crude and universal capping,
in its Green Paper Modernising Local Government: improving local financial
accountability, which was published in March 1998, and Modernising Local
Government in Wales: improving local accountability for council tax, published in
April 1998. The latest statement of the Government’s policy on improving local
financial accountability was contained in Chapter 5 of the White Paper Modern Local
Government: In Touch with the People and in Chapter 5 of Local Voices: Modernising
Local Government in Wales as above.

OVERVIEW

8.

The provisionsin Part | of the Act (best value) are divided into six main categories:

» category (i) describes those authorities to whom the duty will apply, or may apply
in future

» category (ii) describes the scope of the duties of best value, sets out the
minimum requirements for consultation and specifies the performance indicators
and standards which will be used to measure best value authorities' performance
in connection with best value. It aso sets out key aspects of the process which best
value authoritieswill be expected to follow in complying with the duty, and factors
to be taken into account in doing so;

e category (iii) creates the framework which alows external bodies to assess best
value authorities' compliance with best value procedure and provides for the audit
of performance plans;

e category (iv) confers upon the Audit Commission powers to inspect best
value authorities' compliance with best value, and amends the Social Security
Administration Act 1992 to make arrangements for best value inspections of the
administration of housing benefit and council tax benefit. It also confers upon the
Secretary of State enforcement powerswhich can be used to deal with any failure by
best value authorities to meet their duties, and sets out the circumstances in which
he may do so;

e category (v) provides new powers for the Secretary of State to remove or modify
enactments which restrict best value authorities’ ability to achieve statutory duties
under best value, to confer upon best value authorities powers to facilitate the
achievement of best value and to provide for best value authorities to contract
out certain functions. It provides the Secretary of State with powers to modify
existing legislation restricting the factors to which best value authorities can have
regard in selecting tenderers and awarding contracts. It also makes provision for
the publication of information by best value authorities;

e category (vi) repeals compulsory competitive tendering (CCT) and providesfor the
Secretary of State to issue guidance on the transition from CCT to best value. It
also makes some consequential amendments to the Audit Commission Act 1998,
stipulates the manner in which orders under the Local Government Act will be
made, and provides explicitly for the application of this Act to both England and
Wales. Finally, it creates aregulatory power for the Secretary of State in respect of
accounting matters, creates ageneral power to issue guidance in respect of matters
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set out in Part |, makes amendments to the Police Act 1996 and provides for co-
ordination of inspections and inquiries.

Part 11 of the Act consists of two sections giving effect to Schedule 1 on reserve powers
to regulate council tax, and providing for payments from a major precepting authority
to a billing authority.

The new reserve powers will alow the Secretary of State to look at an authority’s
changes in budget requirement over a number of years. It will also allow the Secretary
of State to require a local authority to reduce its budget requirement over a number
of years, and to require authorities to reduce their budget requirements below those of
previous years or below their standard spending assessment. In addition, the Secretary
of Statewill be ableto exempt certain categories of authoritiesfrom budgetary controls,
for example those with small budgets or those which provide only particular services.
He will also be able to take into account factors such as the authorities' performance
in delivery of best value, the support of local people for authorities' proposed budgets,
and whether the council has beacon status, when deciding if the budget requirement
isexcessive.

The new reserve powers will operate as follows:

a) The Secretary of State will first have to decide if the budget requirement is
excessive. He will be able to determine the set of principles he will use to decide
whether or not the budget requirement set by alocal authority isexcessive. The set
of principles must contain acomparison with the budget requirement of aprevious
year. He may also determine categories of authorities and use a different set of
principles for each category.

b) If the Secretary of State decides that the budget requirement is excessive, he
will be able to designate the authority for the year under consideration or for the
following year. Where an authority is designated for ayear, the Secretary of State
will inform the authority of atarget budget requirement and a maximum amount
for that year. In some cases the target and maximum will be the same because the
Secretary of State considers the local authority can reduce its budget requirement
to target in a single year. However, if they are different the intention will be to
designate the authority over a number of years until the target is reached. The
Secretary of State will indicate how many years he considersit may take to reach
the target (updated as necessary e.g. because of inflation).

¢) An authority may be nominated by the Secretary of State instead of designated.
In this case, he may set a notional budget requirement for the year under
consideration. The notional budget requirement will be taken into account, instead
of the actual budget requirement, if using that year to make a comparison when
considering if future budget requirements are excessive.

d) The procedures for designation are similar to the current capping procedures.
Where designation takes place in year the procedure islargely unchanged. Where
designation takes place for the following year, again similar procedures are
followed but the process will start at around the time of the announcement of the
provisional Local Government Finance Settlement and be completed at the end
of February and beginning of March.

In addition, the Act will contain provisions to require major precepting authorities to
make payments to their billing authorities. Under the Council Tax Benefit Subsidy
Limitation scheme, local authorities which make increases in council tax above a
guideline set by the Secretary of State are required to make a contribution to the council
tax benefit costs. Section 31 ensuresthat, whereitisamajor precepting authority which
exceeds the guideline, it pays the contribution to its billing authorities since they are
responsible for the administration of council tax benefit.
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In Wales, the powers described above will largely be exercised by the National
Assembly for Wales rather than by the Secretary of State.

COMMENTARY ON SECTIONS

Part |: Best Value

Sections 1 and 2: Best value authorities

14.

15.

16.

17.

Section 1 sets out those authorities which will be subject to the duty of best value (* best
value authorities’). They include local and other authorities in England and Wales,
as well as the soon-to-be-created Greater London Authority (subject to the passage of
the Greater London Authority Bill which was introduced to Parliament in December
1998) and its main constituent elements. All of the authorities described in this section
are within the scope of the local government finance system as billing, precepting or
levying bodies.

Section 2 provides the Secretary of State with a power to extend the duty of best
value to other named bodies within the local government finance system who are not
included in section 1, and to modify the nature of the duty as it applies to them if it
seems appropriate. It also provides the Secretary of State with adiscretionary power to
disapply, by order, best value duties in respect of specified functions of any best value
authority or categories of authority where they would otherwise be subject to them.
This power might, for instance, be used to exempt the smaller town and parish councils
(community councilsin Wales) from all best value duties where the costs of complying
with those duties are considered to be excessive.

Section 2 makes further specific provisionsin respect of the Greater London Authority
(GLA), subject as above to the passage of the GLA Bill. Subsection 2(4) provides the
Secretary of State with an order-making power which would allow him to extend the
application of the duty of best value, as set out in section 1, in one of two ways, namely:

* inrelation to specified functions of the GLA which it carries out other than through
the Mayor; and

* inrelation to functions which are not functions of the GLA but are functions of
another best value authority.

The former power could be used, for example, to apply the duty of best value to
functions which are exercised through the GLA’s Assembly, should the Secretary of
State wish to do so. An example of the use of the latter power could be in respect of
functions where the GLA, through the Mayor, carries out a strategic role in relation to
an operational function of another body. This might, for instance, be the case where
the Mayor undertakes a strategic role in respect of the transport function, where the
operational roleis carried out by Transport for London.

Sections 3-6 : Duties

18.

19.

20.

Section 3 describes the general duty of best value. The duty is not described
exhaustively, but requires best value authorities to make arrangements to secure
continuous improvements in the exercise of their functions, judged against named
criteria and with regard to a combination of economy, efficiency and effectiveness.

For the purposes of fulfilling the general duty, the section also imposes upon best value
authorities a mandatory duty to consult with representative groups of people falling
within specified categories, and in doing so, to have regard to any relevant guidance
issued by the Secretary of State.

Section 4 provides for the creation of the performance measurement framework which
will be applicablein respect of the duty of best value. It providesthe Secretary of State
with a discretionary power to prescribe by order factors of performance (performance
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indicators) against which best value authorities will be measured. In addition, the
Secretary of State may set national standards in respect of any such performance
indicators which he prescribes, and where he does so, best value authorities must meet
the relevant standard in order to satisfactorily discharge the duty of best value. Section
4 also givesthe Secretary of State discretion to specify different performanceindicators
and standards.

As amatter of general principle section 4 also provides that, in setting indicators and
standards, and in deciding to do so, the Secretary of State must have regard to the
general nature of the duty of best value described within section 3, and also to any
relevant recommendations which the Audit Commission make to him in respect of
performance measurement. In addition, before specifying performance indicators and
standards, the Secretary of State will be obliged to consult with persons appearing to
him to represent best value authorities and such other persons as he seesfit. The Audit
Commission, which has responsibility (under section 44 of the Audit Commission Act
1998) for the prescribing of performance indicators, is expected to continue to analyse
performance data under best value and make recommendations based upon itsfindings
to the Secretary of State as to how the indicators and standards might be amended or
adjusted in the future.

Section 5 is concerned with the manner in which best val ue authorities conduct reviews
of their functions, reviews being one of the key procedural components of best value.

» Review is used here in the sense of requiring best value authorities to carry out an
initial assessment of whether functions are to be performed, how, by whom and to
what standard.

Thus an authority which was considering how education might be provided to excluded
children would begin, initially, by considering whether it ought to provide the service at
al. Inthiscase, there are certain statutory standards that the authority needsto observe
intermsof theminimum level of education provided, and itsfurther consideration under
the review might result in the authority only providing the statutory minimum level of
education, or something higher; and giving an indication of how the function is to be
performed—e.g. by home visits or through education centres.

The section providesthat best value authorities must review all of their functionswithin
atime period which is specified by the Secretary of State. The Government expectsthat,
initialy, this period will be set at five years. In conducting reviews authorities must
also have dueregard to the general nature of the duty as described within section 3, and
to any relevant guidance issued by the Secretary of State. The section also describes
anumber of key stages in any review which authorities will be expected to complete.
These include not only a consideration of the level at and the way in which afunction
should be performed, as is described above, but the best value authority’s objectives
with regard to the function and the extent to which it is meeting any standards and
targets which have already been set. The Secretary of State will have a power to make
orders setting out what elementswill comprise areview, and to issue guidance on them.

The section provides the Secretary of State with a power to issue guidance to best
value authorities on the form, content and timing of reviews, and may include specific
guidance on the way in which the performance indicators and targets should be used
in attaining best value. As will be seen under section 6 below, action plans and targets
emerging from the conduct of reviews are expected to form a key part of the content
of Local Performance Plans.

Asisprovided for at paragraph 7.18 of the White Paper Modern Local Government: In
Touch With the People (paragraph 7.26 of the White Paper Local Voices: Modernising
Local Government in Wales), section 5 provides the Secretary of State with a power to
issue guidance in respect of the main component elements of the review process.
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Section 6 requiresbest value authoritiesto prepare and publish Local Performance Plans
(LPPs) on an annual basis. These plans are the main instruments by which best value
authoritieswill be held accountablefor delivering best value by their local communities.

The section requires best value authorities to produce their plan for the financial year
ahead by 31 March, and annually thereafter; and will allow the Secretary of Stateto alter
the date by which plans must be published. The section provides for LPPs to achieve
three main functions:

» first of al, to provide local people with a summary of how far the authority was
successful in meeting its previous year's objectives and performance targets, and
the results of its performance as compared with that of other best value authorities;

» secondly, to inform local people of the performance targets it has set itself for the
following year and future years, where necessary, and the extent to which it ison
the way to meeting any longer term targets. Where it is not on course, this may
include an outline of what action(s) it is taking to remedy the situation;

» thirdly, to summarise the outcome of the reviews carried out under section 5 above,
which will usually be expressed in the form of revised targets, and the future
programme for achieving them.

The Secretary of State will have a power to make orders in respect of best value
authorities setting out the e ements which must beincluded within aLocal Performance
Plan. He will also have a power to issue guidance in respect of those orders to which
best value authorities must have regard.

Sections 7-9: Audit of best value performance plans

29.

30.

31

The Government’s approach to scrutiny of best value was set out in both its English
and Welsh Green Papers, which included the following principles:

* “Audit processes should confirm the integrity and comparability of performance
information.” (Key Principle 9)

* “Auditorswill report publicly on whether best value has been achieved, and should
contribute constructively to plansfor remedial action. Thiswill include ... reporting
on progress on an agreed plan.” (Key Principle 10)

Section 7 setsout how Local Performance Plans are to be scrutinised and reported upon.
The assessment of a Plan for any given year will be carried out by the auditor who
audited the accounts of the authority concerned in the previous year, and, in the light of
this, the auditor’s rights of access to documents and information under the best value
process will closely follow those provided to an auditor in respect of accounts under
section 6 of the Audit Commission Act 1998.

Under section 7, auditors will be expected to perform the following functions:
» certify that the plan has been audited;
e consider the extent to which the Plan accords with statutory requirements;

- recommend any remedial action that the auditor judges necessary for the local
authority to take where the Plan does not comply with the appropriate legal
provisions, in circumstanceswhere any failureswhich the auditor hasidentified
are not considered to be serious enough to warrant recommending that an
inspection takes place; and

- wheredeficiencies and failuresin the Plan are identified which in the auditor’s
opinion are considered to be serious, to recommend follow up action either by
the best value inspector (section 10) or, in the most serious cases, directly by
the Secretary of State under his powers of intervention (section 15).
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Section 7 also provides how and when the auditor will be expected to report publicly
on the results of his assessment.

In conducting the scrutiny process, auditors will be expected to follow any Code of
Practice which the Audit Commission may produce in respect of best value under
section 8.

Section 9 sets out abest value authority’ s abligation when it isin receipt of an auditor’s
report on its local performance plan. In al cases, it will be required to publish the
auditor’ sreport. Where the report contains recommendations under subparagraphs 7(4)
(c) to () in respect of amendments or follow up action needed by the authority, or
inspection or intervention by the Audit Commission or Secretary of State, section 9 sets
out the further obligations which will apply to the best value authority in question.

In such cases, the authority will be required, within 30 working days of the production
of the report (or such other period as the auditor may specify), to publish a statement
of the action it proposes to take in respect of it, and its timetable for doing so. The
statement must also be incorporated into the authority’ s next local performance plan. In
those caseswherethe auditor hasrecommended that the Secretary of State use powers of
intervention under section 15, the authority will additionally need to send its statement
of action to the Secretary of State, again within 30 working days of the production of
the report.

Sections 10-15: Best value inspections and intervention

35.

36.

37.

38.

At paragraph 7.39 of the English White Paper (paragraph 7.53 in Wales), the
Government statesitsbelief that, whilst annual audit arrangements of the type described
above will be an important form of scrutiny, in themselves they will not always deliver
the degree of rigour which the policy requires. It has therefore, within section 10,
provided the Audit Commission with a power to carry out inspections aimed at
assessi ng the degree to which authorities comply with the requirements of the best value
legal framework.

In many cases, these inspections will be programmed so as to alow the inspectors to
assess the outcome of reviews under section 5 which are considered above. Paragraph
7.42 of the English White Paper (7.60 in Wales) describes some of the purposes of
inspections, which include:

» checking that reviews have been carried out in accordance with legidation and
statutory guidance;

» assessing whether the performance targets set for future years are sufficiently
challenging to obtain best value.

In some cases, however, the Government will wishto providefor ad hoc unprogrammed
inspections to take place. This might, for instance, be the case where the standard
of performance of a function within a best value authority is considered to be well
below that required, and there are no immediate plans within the authority to review
the function in question. Section 10 provides the Secretary of State with a power to
direct the Audit Commission to carry out an inspection of the authority concerned in
respect of those functions.

The Government intends that the Commission’s powers of access to documents and
information should be broadly similar to those enjoyed by auditors of accounts, and
which are provided under section 6 of the Audit Commission Act 1998. Section 11
providesfor this, and also for inspectorsto have reasonabl e rights of accessto premises.
This latter provision goes beyond the powers of auditors in the 1998 Act, but it is
included to take account of the fact that the ability to conduct an inspection of afunction
such as housing might be seriously inhibited if the inspector were not able to inspect,
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for example, the manner in which housing repairs were managed and carried out in the
authority in question.

Section 12 sets out the new powers which the Audit Commission will have to set a
scale of fees for best value inspections. This power complements the powers it has to
set scales of fees for best value audits, which are set out at section 8. In addition, the
Commission will have discretion to charge a fee which departs from any such scale
where it judges the amount of work involved in an inspection to be substantially more
or lessthan normal. Before setting ascal e of fees, the Commissionisrequired to consult
both the Secretary of State and personswhich it judgesto be representative of best value
authorities.

As with the audit of plans, whenever inspectors scrutinise reviews the Audit
Commission will be expected to publish areport outlining their findings. The sequence
of events which follows, and which is provided for at section 13, will vary according
to the nature of the findings.

In all cases, the Commission will send a copy of its report to the relevant best value
authority. Where the report identifies matters in respect of which the Commission
believes the authority is failing to comply with duty of best value but which are not
considered to be serious enough to be referred to the Secretary of State, then, asis
provided for in respect of the audit of Loca Performance Plans, the authority will be
required to record the failure and the action taken in respect of it within the following
Local Performance Plan.

Conversely, where an inspection discloses seriousfailure to comply with the duty which
leads to the Commission recommending action by the Secretary of State, then the
report will also be sent to the Secretary of State as well as to the authority, and will
constitute one of the objective triggers upon which enforcement action, dealt with by
section 15, might be based. It will be open to the Commission, in deciding upon whether
to recommend intervention, to further recommend to the Secretary of State what the
appropriate form of intervention might be.

The Government stated at paragraph 7.48 of the English White Paper that it intended
that any intervention by Ministers would be based upon objective triggers. These
will include not only reports by auditor and inspectors appointed by Commission,
but also other forms of inspection activity, including those undertaken by the Social
Services Inspectorate, OFSTED (OHMCI in Wales), Her Majesty’s Inspectorate of
Constabulary, the Benefit and Fraud Inspectorate, and the Fire Inspectorate. They will
also include information from other sources which give the Secretary of State concern
about whether an authority is meeting the duty of best value. A very serious example
of this might be where a child is harmed or put at risk whilst in local authority care;
this might give the Secretary of State legitimate concern about the effectiveness of the
Socia Services Department of the authority in question, such that he may wish to order
the authority to immediately review its operation of the function pursuant to section 5
—or perhaps, asis provided for by section 15, to order an immediate inquiry.

Section 14 amends sections 139A(1), 139A(2) and 139C(1) of the Social Security
Administration Act 1992. These provisions set out the powers of authorised inspectors
to inspect and report upon authorities' performance in the administration of housing
benefit and council tax benefit, and their performancein the prevention and detection of
fraud. Section 14 adds a further provision which allows such inspectors to also inspect
and report upon such authorities compliance with the requirements of best value, as
set out in Part | of thisAct.

Section 15 offersthe Secretary of State awide range of intervention powersin response
to failures. These include some which are of a procedural nature, and others which
involve more substantive action either on the part of the authority (where, for example,
it might be required to externalise a function), or on the part of the Secretary of State
(who might, in extreme cases of failure, interveneto exercise afunction of the authority
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himself or through a nominee). In any case, where the Secretary of State intends to
take action against an authority based upon recommendations of inspectors, he will
normally be required to allow the relevant authority to make representations both about
the recommendation itself, and the action which is proposed in respect of it.

In some cases, however, the Secretary of State may judge the failure so serious, or the
immediate risk to sections of the community so great, that he may wish to intervene
directly without waiting to consider any representations which the best value authority
concerned might wish to make. In such exceptional circumstances, a possible example
of which is set out at paragraph 43 above, subsection 15(11) allows the Secretary of
State to give a direction to the best value authority without allowing an interval for
representations such as is set out at subsections 15(9) and 15(10). However, if the
Secretary of State choosesto use hispowersunder subsection 15(11), hewill be obliged
to inform both the authority concerned and any appropriate representative body of both
thedirection, and the reason why it was given, without recourse to the normal procedure
allowed for by subsections 15(9) and (10).

In cases where the Secretary of State intervenes directly in a best value authority, and
in doing so assumes responsibility for delivering afunction, subsection 15(7) provides
him with aregulatory power which can be used to make alternative provision to address
circumstances where he intervenes in a function which already provides recourse to
him, either through appeal or otherwise. This regulatory power could aso be used
where the Secretary of State has an existing role or power in relation to a best value
authority. The power could be used, for instance, in situations where the Secretary of
State intervened to take over a planning function where there was a pre-existing right
of appeal to him. In such acase, subsection 15(7) would allow the Secretary of Stateto
make alternative provision to ensure that individual’s rights were properly protected,
and to prevent situations arising where the Secretary of State wasinvolved not only in
the taking of decisions but also the hearing of appeals against them

Sections 16-20: Exercise of functions by best value authorities

48.

49.

Section 16 creates ancillary powersfor best value authorities to act in pursuance of best
value. It does so:

» by creating, at subsection 16(1), a power in similar terms to the current provisions
of section 1 of the Deregulation and Contracting Out Act 1994, which alows the
Secretary of State to modify or excludethe application of enactmentswhich apply to
best value authorities. He may do so only if heis satisfied that such an action would
either modify or exclude the application of a provision which restricts a best value
authority’s ability to achieve its statutory duties under best value, or would serve
to facilitate the achievement of them. Such a power could be used, for example,
to exclude the application of existing statutory provisions which require best value
authorities to divest themselves of certain functions;

* by creating, at subsection 16(2), a power which allows the Secretary of State to
confer upon best value authorities a power to do anything which is designed to
facilitate the achievement of best value. Such a power would be subject to any
conditions or limitations which the Secretary of State judges necessary. A practical
example of how this might be used isto confer on best value authorities a general
power to form companies through which to exercise their functions, which goes
beyond their current powers to form companies only for specific purposes. Such a
power might be subject to limits and safeguards imposed by the Secretary of State,
and in exercising it, best value authorities would be required to have regard to any
guidance issued by the Secretary of State.

This power will not be exercised by the National Assembly for Wales. However, the
relevant Secretary of State will need to consult the Assembly before exercising this
power in respect of Wales.
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Section 17 describes the procedure the Secretary of State shall follow in making an
order under subsections 16(1) and (2). He is required to consult such authorities or
persons as appear to him to be representative of interests affected by his proposals, and
to lay before each House of Parliament a document explaining his proposals. Section
16 already sets out that orders made under subsections 16(1) and (2) are subject to the
affirmative resolution procedure in both Houses.

Section 18 providesapower in similar termsto that under section 70 of the Deregulation
and Contracting Out Act 1994, which enablesthe Secretary of Stateto provide by order
for best value authoritiesto contract out functions (subject to certain restrictions similar
intermsto those under section 71 of the 1994 Act). An example of an order which might
be made under this provision would be one which, for example, allowed relevant best
value authorities to contract out housing benefits determination work. The procedure
under and circumstancesin which this power can be used are set out at subsection 18(2).
This power cannot be exercised by the National Assembly for Wales.

Regarding good procurement practice, paragraph 7.26 of the English White Paper (7.35
in Wales) says that the Government will look for an early legislative opportunity to
amend thelist of factors which authorities can take into account in inviting tenders and
awarding contracts, consistent with European obligations and with the principle of the
achievement of valuefor money. Section 19 therefore providesfor the Secretary of State
to specify by order, in relation to best value authorities, matters which will cease to be
“non-commercial matters’ for the purposes of section 17 of the Local Government Act
1988. (The 1988 Act aready provides for the Secretary of State to specify additional
non-commercial matters.) This provision might be used to enable best value authorities
to have regard to certain work force matters in the contractual process.

Where a matter ceases, by virtue of an order under section 19, to be a non-commercial
one, then in the future exercise of the function concerned, best value authorities will be
required to have regard to any guidance issued by the Secretary of State.

Section 20 of the Act extends the application of section 2(1) of the Local Government,
Planning and Land Act 1980 to cover al best value authorities. As presently drafted,
it applies to only some of them and does not, for instance, capture the Greater London
Authority or any of its constituent bodies. This section of the 1980 Act provides the
Secretary of State with a power to issue a Code of recommended practice as to the
publication of information by relevant authorities regarding how they discharge their
functions. It should be read in conjunction with section 23 (see paragraphs 58 & 59
below), which is concerned with the preparation, keeping and certification of accounts.

Sections 21-29: General provisions

55.

56.

Section 21 repeal sthe legidlation requiring some best value authoritiesto subject certain
functionsto CCT, thisrepeal taking effect from 2 January 2000. It also provides powers
for the Secretary of State to issue guidance to best value authorities with regard to the
interim period between 2 January 2000 and the date when the general duty of best value
will be applied. Thisguidance will cover theway in which they exercisetheir functions
and might include, for example, a consideration of how procurement and contractual
arrangements should be approached in the light of the imminent application of the duty
of best value.

Section 22 makes amendments to certain provisions in Parts Il and IV of the Audit
Commission Act 1998, in thelight of the Commission’ snew functionsunder best value.
It widens the application of section 33 of the 1998 Act by amending it to refer to the
exercise of local authority functions, rather than merely the provision of local authority
services. It also amendsthe provisions at section 49 of that Act to allow the Commission
to disclose information relating to best value authorities for the purposes of discharging
itsfunctionsin relation to best value asprovided for by the Local Government Act 1999,
particularly with regard to best value inspections as set out for sections 10-13 above.
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Section 22 also makes provision for the Housing Corporation in England (in Wales
the functions are exercised by the Secretary of State, and in due course the National
Assembly) to provide advice and assistance to the Audit Commission in relation to
the exercise of the Commission’s best value functions, where the Audit Commission
regquests it. It also makes provision for the Corporation to be paid by the Commission
for any such advice or assistance it provides.

Section 23 providesthe Secretary of State with a power to create a statutory accounting
framework which will apply to best value authorities. In doing so, it closely, though not
exactly, follows the model laid out at section 27 of the Audit Commission Act 1998.
Section 23 provides the Secretary of State with powers

» toregulate how best value authorities prepare, keep and certify accounts;

» to specify how accounts should be deposited, published and made available for
public inspection.

It complementsthe rather wider powersrelating to publication of information contained
in section 20. Before using section 23 powers, the Secretary of State is obliged to
consult with the Audit Commission, best value authorities or persons appearing to him
to represent them, and such bodies of accountants as he deems appropriate.

Section 24 makes changes to the Police Act 1996 which are designed to strengthen
collaboration between police forces and police authorities, and place the réle of Her
Majesty’s Inspectorate of Constabulary (HMIC) in best value on a clear statutory
footing. Subsection 24(1) addsto the provisionsat section 8(2) of the 1996 Act aspecific
requirement that Chief Constables, in preparing the first draft of a police authority’s
local policing plan, shall include particulars of any action proposed for the purpose of
complying with the police authority’ s duty to achieve best value.

Subsections 24(2) and 24(3) extend HMIC' s powers of inspection for the purposes of
best value by amending section 54 and 55 of the Police Act 1996. Section 54 of the
1996 Act, in its current form, provides HMIC with a power to inspect police forces
only. Policeforcesare not best value authorities, whereas police authoritiesare. Section
24 therefore provides that HMIC may inspect police authorities, but this power of
inspection extends only to a consideration of the extent to which police authorities are
complying with the duty of best value.

The Government made it clear in its Loca Government White Papers that it would
ensure that different inspectorates worked together to develop a consistent approach to
best valueinspections. Paragraph 7.44 of the English White Paper (7.58 in Wal es) stated
that the Government “will take a power to enable the Secretary of State to make such
arrangements as necessary in consultation with the inspectorates to ensure the smooth
and efficient operation of the inspection process’.

Section 25 provides that the persons and bodies it describes are, when arranging and
carrying out best value inspections, to have regard to any guidance which the Secretary
of State issues for the purposes of securing their co-ordination. The bodiesin question
include the Audit Commission, inspectors of fire brigades and constabulary, the Chief
Inspectors of Schoolsin England and Wales, and inspectors appointed under the Local
Authority Social Services Act 1970, National Health Service and Community Care Act
1990, Children Act 1989 and Social Security Administration Act 1992 respectively.
Section 25 also providesthe Secretary of Statewith apower to amend thislist of persons
and bodies in future.

Section 26 provides the Secretary of State with ageneral power of guidance in respect
of al the provisionsin Part | of the Act. It allows the Secretary of State, in issuing
guidance to best value authorities about the manner in which they comply with best
value, to issue both general guidance, capable of widespread application, as well as
guidance aimed specifically at one or more authorities (which could, for instance, be
targeted at bodies with a particular range of functions, such asthe GLA).
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It also allows the Secretary of State to issue different guidance to different authorities,
thus allowing flexihility, for instance, to issue guidance aimed at police authorities
which differed in some respects from that issued to local authorities generally. Section
26 aso provides that the Secretary of State, before issuing any relevant statutory
guidance, must consult the authorities concerned or those persons who appear to him
to represent them.

This genera guidance power is designed to complement the more specific powers
of guidance which are set out elsewhere in Part |, e.g. in respect of the setting of
performance targets and the conduct of best value reviews. The possible issues which
it might be used to address will include, for instance, how best value authorities tackle
cross-cutting issues such as socia exclusion, equality and sustainable development.

Section 27 makes arrangements for the commencement of the provisionsin Part | of the
Act. As ageneral rule, the Act provides that provisions will commence automatically
12 months after Royal Assent, unlesseither the Secretary of State or National Assembly
for Wales choose to commence them earlier. However, not all provisionsinthe Act are
exercisable by the National Assembly, so section 27 provides specifically that:

» the Secretary of State may make provision for early commencement in Wales
in respect of the best value authorities mentioned at subparagraphs 1(1)(d) and
subparagraphs 1(1)(e) (i.e. police and fire authorities). The locus to act in respect
of these bodies is reserved to the Secretary of State (in this case to the Home
Secretary), rather than the National Assembly;

» the Secretary of State may provide for sections 14, 16 to 18 and 24 to be brought
into force earlier than the automatic commencement date. Again, the powers set out
in these clauses are reserved to the relevant Secretary of State, and not exercisable
by the National Assembly.

Section 29 provides that, in relation to the application of Part | to Wales, the
Parliamentary proceduresin that Part are to be omitted, and references to the National
Assembly for Wales are to be substituted for referencesto the Secretary of State. These
changes do not apply in relation to police and fire authorities. Nor do they apply in
relation to the Secretary of State powersin sections 14 (inspections of housing benefit
and council tax benefit), 16 and 17 (powers to modify enactments and confer new
powers), 18 (contracting out of best value authority functions), 24 (amendments to the
Police Act 1996) and 27 (commencement).

Part I1: Council Tax Regulation

Section 30 and Schedule 1. Regulation of council tax and precepts

69.

70.
71

Section 30 of the Act inserts a new Chapter IVainto Part | of the Local Government
Finance Act 1992, and provides for the new chapter to have effect from 1 April 2000.
References to sections in what follows are references to the proposed new sections of
the 1992 Act.

Section 52A defines the authorities which will be affected by this Chapter.

Section 52B gives the Secretary of State the power to take action against an authority
(under section 52D) if he decides that its budget requirement for the year under
consideration isexcessive. The Secretary of State must determine aset of principlesthat
will be used to decide if the budget requirement is excessive and this set of principles
must contain a comparison of the budget requirement for the year under consideration
with that of an earlier year. The Secretary of State may also determine categories of
authorities and any principles applied to authorities must be the same for all authorities
within the category. If the Secretary of State does not determine categories, the same
set of principles must be used for all authorities.
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Section 52C provides that the Secretary of State may set a notional amount for the
budget requirement for an authority. It may be used to set a notional amount for
an authority where there has been a change in function or boundary so that a valid
comparison can be made with the budget requirement for the year under consideration.
It may also be used to set a notional amount where there was no budget requirement
set for an earlier year.

Section 52D enablesthe Secretary of State, if he decides that the budget requirement is
excessive, to designate or nominate the authority.

Section 52E sets out the procedure that is followed if the Secretary of State desighates
an authority under section 52D. Thisis ‘in year’ designation and the procedure would
normally start as soon as possible after the beginning of the financial year, in April or

May.

The Secretary of State must notify the authority that it has been designated and informit
of the set of principles used to decide that its budget requirement was excessive and the
category into which the authority falls. He will also state the amount which he proposes
should be the maximum amount for the budget requirement for the year and the target
amount for the budget requirement. The target amount is the maximum amount which
the Secretary of State considers should be the budget requirement for the authority
without it being excessive. In most casesit isexpected that the maximum set for the year
will be the same as the target amount. However, where the Secretary of State considers
that the local authority should reduceits budget requirement over several yearsto reach
thetarget, he may set adifferent maximum for the year. The Secretary of State will also
inform the authority when he expectsit to reach the target amount (uprated as necessary
e.g. because of inflation). The local authority then has 21 days to accept the maximum
amount or challenge it and put forward an alternative.

Section 52F sets out the procedure if the local authority challenges the maximum
amount. After the Secretary of State has considered any information put forward by
the local authority he will inform the local authority of the amount which will be the
maximum for its budget requirement of the year. The amount decided by the Secretary
of State as the maximum for the year may not exceed an amount already calculated by
the local authority, but may be greater or smaller or the same as that aready notified
by the Secretary of State under section 52E. He may also alter the target amount for the
year. Thismay be necessary if he altersthe maximum amount asfuture year designation
istriggered if the budget requirement is above the target.

The maximum amount will be set out in an order which must be approved by resolution
of the House of Commons. Thelocal authority istheninformed of the maximum amount
in anatice.

Section 52G provides for the procedure if a local authority accepts the maximum
amount. The Secretary of State ssmply sendsthe local authority anotice confirming the
maximum amount.

Section 52H provides for what happens if the local authority does not challenge the
maximum amount or accept it. The maximum amount will be set out in an order which
must be approved by resolution of the House of Commons. The local authority is then
informed of the maximum amount in a notice.

Section 521 providesfor what abilling authority must do if it receivesanoticeinforming
it of the maximum amount. It must make substitute calculations so that its budget
requirement is at or below the maximum amount.

Section 52J provides for what a precepting authority must do if it receives a notice
informing it of the maximum amount. It must recal cul ate its budget requirement so that
itisat or below the maximum amount.
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Section 52K sets out the procedure that applies if an authority which has received
a notice setting out the maximum amount fails to recalculate its budget requirement
within 21 days, or 35 days in the case of the Greater London Authority. If it is a
billing authority, it cannot transfer any resources from its collection fund to the general
fund. Thusit cannot make use of any council tax collected. In the case of a precepting
authority, the authority which collects council tax onits behalf has no power to transfer
this money to it. These restrictions apply until the local authority has recalculated its
budget requirement.

Section 52L provides for what happens if an authority is nominated rather than
designated under section 52D. The Secretary of State informs the local authority that
it has been nominated, the set of principles used to decide that its budget requirement
was excessive and the category into which the authority falls. He aso informs the
local authority of the target amount for the budget requirement. It is expected that
local authorities that are nominated would be informed of the nomination early in the
financial year, around May or June.

Once alocal authority has been nominated, the Secretary of State will decide whether
to proceed under section 52M or under section 52N.

Section 52M sets out the procedure for an authority that is designated after being
nominated. This is ‘following year’ designation and affects the year after the year
under consideration. Generally it is expected that the local authority will be nominated
at around the same time as in-year designation takes place, i.e. around May or June.
However, designation for the following year will not take place until around the time
of the announcement of the provisional finance settlement i.e. November/December.

The Secretary of State will notify the authority of the designation, the amount which he
proposes should be the maximum amount for the budget requirement for the following
year, the target amount for the budget requirement for that year (which may bethe same
as the maximum amount) and when he expects the authority’ s budget requirement not
to be excessive.

The Secretary of State will also inform the authority how long they have to challenge
or accept the maximum amount. It is expected that the period will be timed to coincide
with the end of the consultation period for the provisional local government financial
settlement.

The authority may challenge the maximum amount and put forward an alternative or
it may accept it.

Section 52N provides for the procedure if an authority is nominated by the Secretary
of State but is not designated. Instead, the Secretary of State will determine an amount
which will betaken asthe notional budget requirement for the year under consideration.
This notional amount will be used in any future years when making comparisons to
decide whether or not the budget requirement in future years is excessive. The local
authority will have 21 days in which to challenge this amount. At the end of the 21
daysthe Secretary of State will determine the notional amount (taking into account any
challenge by the local authority) and notify the local authority. It would be expected
that this would take place shortly after nomination, around June or July.

Section 52P sets out the procedure that will be followed if an authority is designated
after it has been designated in a previous year. If an authority has been designated
for a year, a maximum amount and a target amount will have been set. If the budget
regquirement set by the authority for the year is higher than the target amount, then this
section operates and the local authority will be designated for the following year.

This procedure isthe same asthat described for section 52M because, asin that section,
the authority is being designated for the following year. And again it is expected that
this procedure will start at around the same time as the provisional local government
finance settlement is announced, in November or December.
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Sections 52Q, 52R, 52S, 52T, 52U, and 52V set out the proceduresthat will be followed
once an authority has been designated for the following year. The procedures are very
similar to those described for in-year designation. These sections set out what happensif
the local authority challenges the maximum amount, accepts the maximum amount, or
does not challenge or accept the maximum amount. They also provide that an authority
must make substitute cal culations once it receives anotice of the maximum amount and
set out what happens if they fail to make substitute cal culations.

Section 52W provides that the budget requirement should be calculated according to
definitions set out in the Local Government Finance Act 1992 and the Greater London
Authority Bill (when enacted).

Section 52X provides that, for the purposes of this Chapter, the budget requirement
of ahilling authority should be net of local precepts, as should the target amount and
maximum amount set by the Secretary of State. However, the Secretary of State may,
by order, provide that local precepts be included.

The Local Government Finance Act 1992 providesthat billing authorities must set their
budget requirement by 11 March and major precepting authorities must do so by 1
March. Section 52Y requireslocal authoritiesto providethe Secretary of State with their
budget requirement seven days after it has been set. Thisinformation is needed by the
Secretary of State to decide whether or not the budget requirement is excessive. The
billing authority must also inform the Secretary of State of any local precepts, as the
Secretary of State needsto know what these are to work out the net budget requirement.

Capping powersin Wales under the 1992 Act are currently exercised by the Secretary
of Statefor Wales. The Act providesthat the National Assembly for Waleswill exercise
the new reserve powersto limit local authority expenditurein Wales. Section 527 does
three things to that end:

» subsection 527(1) provides for the new Chapter IVa of the 1992 Act to apply
separately in Wales and England. Section 63(1) of the 1992 Act hasasimilar effect
at the moment;

e subsection 52Z(2) makes various modificationsto Chapter [Vafor Wales. They are
explained in more detail below;

»  subsection 52Z(3) providesfor any order made by the National Assembly for Wales
under Chapter 1Va to be in the form of a statutory instrument. The Assembly
procedures for such instruments are set out in sections 64 to 68 of the Government
of Wales Act 1998 and in its standing orders.

The modifications made by subsection 52Z(2) are:

» substituting the National Assembly for Walesfor each reference to the Secretary of
State (subparagraph 52Z(2)(a)). This ensures that the new reserve powersin Wales
are exercised by the Assembly;

* removing references to Parliamentary procedures (subparagraph 52Z(2)(b) and
most of subparagraph 52Z(2)(c)). The Government of Wales Act 1998 provides
that, for functions transferred to the Assembly, Parliamentary procedures for
reports, orders etc will generally cease to apply. The modifications ensure that
Parliamentary procedures will not apply to the Assembly’ s exercise of the reserve
powers,

» changes flowing from the existence in Wales of a council fund instead of separate
general and collection funds (the modifications relating to subsections 52K (2) and
52V (3) in subparagraph 52Z(2)(c), and subparagraph 52Z(2)(d)). Section 38 of the
Loca Government (Wales) Act 1994 requires each county and county borough
council in Wales to establish and maintain a council fund.
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Section 31 provides that if the budget requirement of a major precepting authority is
excessive, that authority shall make paymentsto the billing authoritiestowhichiit issues
a precept. Excessiveness is to be determined by criteria specified by the Secretary of
State. These criteria may be based on such factors as the Secretary of State sees fit,
which can be different from the factors used to decide if the budget requirement is
excessive for the purpose of Chapter IVa. The calculation of the payment shall be in
accordance with regulations which will also require the precepting authority to provide
information to the billing authority. This section appliesfor thefinancia year beginning
on 1 April 1999 and subsequent years and comesinto force on Royal Assent. Intheyear
beginning on 1 April 1999, excessiveness shall be determined by the Secretary of State
(and not in accordance with specified criteria). In Wales the powers of the Secretary of
State shall be exercised by the National Assembly for Wales.

Part I11: General

Section 33: Finance

99.

100.

Section 33 makes provision for certain expenditure which arises as a result of the
introduction of the Act to be met by monies provided by Parliament. The expenditure
concerned includes expensesincurred by the Secretary of State under the Act; increases
in expenditure under other enactments which are attributable to the provisions of the
Act, and expenditure incurred by the Audit Commission in discharging its functions
under the Act, which isto be met in part by grant.

In the case of the Audit Commission, section 33 makes specific provision for the
National Assembly for Wales to also make grants to the Audit Commission in respect
of expenditure it incurs under the Act.

COMMENCEMENT

101.

Sections 1 to 20 and 22-26 of Part | of the Act will commence 12 months after Royal
Assent unless an order is made to commence these provisions earlier. An order is
very likely to be made in respect of a number of specific provisions (which confer
an order-making power on the Secretary of State, or which allow him or the Audit
Commission to issue guidance or Codes of Practice to authorities and auditors) to
provide for commencement as soon as possible after Royal Assent. The provisionsin
guestion are:

» section 1: defining best value authorities

e subsections 2(1), 2(2), 2(3), 2(5) and 2(6): extending or disapplying the duty

e subsections 3(2), 3(3) and 3(4): consultation

» subsections4(1), 4(2), 4(3), 4(4): specifying performance indicators and standards

» subsections5(2), 5(4), 5(5), 5(6) and 5(7): ordersand guidance regarding best value
reviews

e section 6: orders and guidance regarding best value performance plans

» subsections 8(2) to 8(7): codes of practice and scales of fees relating to best value
audit

e subsection 10(4): guidance on inspections

» subsections 12(1) and 12(4): scales of fees relating to best value inspection
» subsections 15(7) and 15(8): Secretary of State's powers:. regulations

e section 16: powers to modify enactments and confer new powers

e section 17: procedures for clause 16 orders
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e section 18: contracting out of functions

» section 19: orders and guidance regarding non-commercial considerations

e section 22: Audit Commission

» section 23: accounts
»  subsection 24(1): Police Act 1996

» section 25: co-ordination of inspections

e section 26: genera guidance
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