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EMPLOYMENT RELATIONS ACT 1999

EXPLANATORY NOTES

COMMENTARY ON SECTIONS

CAC, ACAS, Commissioners and Certification Officer

Section 29 and Schedule 6: The Certification Officer

244. The Certification Officer (CO) is an independent statutory officer established under the
Employment Protection Act 1975. His current functions include:

• maintaining lists of trade unions and employers’ associations and ensuring that both
types of body comply with statutory requirements concerning their membership
and accounting records;

• the auditing of accounts;

• annual returns;

• financial affairs;

• political funds; and

• procedures for amalgamations and transfers of engagements.

He also determines whether unions meet the statutory test of independence and deals
with complaints by union members concerning alleged breaches by unions of their
statutory duties to elect senior officers. In certain of these areas, he has powers to issue
declarations or make orders requiring unions to remedy any failure to comply with their
statutory obligations.

245. Section 29 gives effect to Schedule 6, which amends the statutory powers of the
Certification Officer, as set out in the 1992 Act. The overall effect is to widen the scope
for trade union members to make complaints to the CO of alleged breaches of trade
union law or trade union rules, thereby enlarging the CO’s role as an alternative to the
courts as a means to resolve disputes. It achieves this by giving the CO order-making
powers in areas of trade union law where he makes only declarations at present, and
by extending his powers to make declarations and orders into areas where he has no
competence to hear complaints and issue such orders at present. The CO’s powers in
respect of employers’ associations remain unchanged.

246. Paragraphs 2-5 of the Schedule amend the powers conferred upon the CO and the court
by sections 24, 24A, 25 and 26 of the 1992 Act. Section 24 places requirements on
unions to compile and maintain a register of the names and addresses of their members.
Section 24A requires unions to place a duty of confidentiality on the scrutineers and
independent persons they appoint to oversee an election, political fund or merger
ballots. This duty requires scrutineers and independent persons not to disclose the
names or addresses of members on union registers, except under certain specified
circumstances. Sections 25 and 26 specify how individuals can seek a remedy from the
CO or the courts respectively for alleged breaches of these requirements.

1

http://www.legislation.gov.uk/id/ukpga/1999/26/section/29
http://www.legislation.gov.uk/id/ukpga/1999/26/schedule/6
http://www.legislation.gov.uk/id/ukpga/1999/26/section/29
http://www.legislation.gov.uk/id/ukpga/1999/26/paragraph/2


These notes refer to the Employment Relations Act 1999
(c.26)  which received Royal Assent on 27 July 1999

247. Paragraph 2 amends section 24 by repealing provisions which allow a complainant
to make an application to the court after he has made an application on the same
matter to the CO. This closes off a route whereby an applicant could make two parallel
applications to the CO and to the court. Paragraph 3 has the same effect in relation to
cases brought to the CO under section 24A.

248. Paragraph 4 amends section 25 by:

• requiring the CO in all cases to give an opportunity to both the applicant and the
trade union to be heard;

• requiring the CO to make an enforcement order (unless he considers it inappropriate
to do so) on the union to remedy a declared failure to comply with the law on
membership records and/or to abstain from acts which might lead to a future
recurrence of same kind of failure;

• enabling the CO’s enforcement order to be enforced in the same way as an order
of the court;

• enabling any member of the union who was a member at the time of the declared
failure to apply to the court to force the union to comply with the CO’s order;

• enabling the CO’s declaration to be relied upon as if it were a declaration of the
court;

• preventing parallel proceedings by an applicant to the CO after he has applied to
the courts; and

• requiring the CO, when hearing complaints, to take account of the outcome of such
cases as are brought to his attention where the court has already heard a complaint
by a different person relating to the same alleged failure by the union.

249. Paragraph 5 amends section 26 by:

• preventing parallel proceedings by an applicant to the court after he has already
applied to the CO;

• repealing the reference to the conduct of parallel proceedings in subsection (2); and

• requiring the court, when hearing complaints, to take account of the outcome of
such cases as are brought to the court’s attention where the CO has already heard a
complaint by a different person relating to the same alleged failure by the union.

250. Paragraph 6 amends section 31 of the 1992 Act, which specifies the remedy available
to a union member if a union fails to provide him with access to the union’s accounting
records as required in section 30 of that Act. The amendments:

• give powers to the CO to make such enquiries as he sees fit about a union
member’s complaint and enable the CO to ask interested parties to supply him
with information by specified dates. The CO can nonetheless proceed to determine
complaints in cases where information is not supplied on time;

• require the CO in all cases to give an opportunity to both the applicant and the trade
union to be heard;

• give powers to the CO to issue orders, as appropriate, to ensure the applicant can
inspect the records in the company of an accountant and to obtain copies of records;

• specify that the CO’s orders may be enforced in the same way as a court order;

• specify that the CO shall determine cases within six months, as far as practicable;
and
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• prevent the applicant from taking parallel proceedings regarding the same
complaint to both the court or the CO.

251. Paragraph 7 amends section 45C of the 1992 Act, which provides a remedy for a trade
union member who alleges that his union has failed to comply with its duty under
section 45B to ensure that disqualified individuals do not hold certain senior positions
in the union if they have been convicted of certain offences relating to the financial
affairs of the union. The disqualification period is for five or ten years, depending on
the nature of the offence. Currently, the CO can hear complaints and issue declarations
but cannot issue orders. The amendments:

• give powers to the CO to make such enquiries as he sees fit about a union
member’s complaint and enable the CO to ask interested parties to supply him
with information by specified dates. The CO can nonetheless proceed to determine
complaints in cases where information is not supplied on time;

• give powers to the CO to issue orders, as appropriate, imposing requirements on
the union to remedy a declared failure;

• require the CO in all cases to give an opportunity to both the applicant and the trade
union to be heard;

• specify that the CO’s orders may be enforced in the same way as a court order;

• enable the CO’s declaration to be relied upon as if it were a declaration of the court;

• prevent the applicant from taking parallel proceedings regarding the same
complaint to both the court or the CO; and

• ensure that, where the court has heard a case relating to a particular alleged failure,
the CO must take the court’s judgements and decisions into account when hearing
an application by a different person in relation to the same alleged failure. They
also ensure that the court must take into account the decisions and observations of
the CO in the reverse situation where the CO first heard a case.

252. Paragraph 8 inserts a new section 45D into the 1992 Act which provides that the
parties to a case considered by the CO under sections 25, 31 or 45C of Chapter III
of the 1992 Act can appeal to the Employment Appeal Tribunal (EAT) against the
CO’s decision in that case. The appeal relates to questions of law only, and not to
questions of fact. The effect of the change is to make the EAT the body to which appeals
can be made against CO decisions in cases relating to a union’s duties to maintain
accurate membership records; to give access to its accounting records; and to ensure
that disqualified individuals do not hold certain senior positions in the union.

253. Paragraphs 9-12 amend powers assigned to the CO and the court under sections 54, 55
and 56 of the 1992 Act to hear complaints about alleged failures by unions to comply
with the law on elections for certain senior positions in unions. The law on elections
is contained in Chapter IV of the 1992 Act and covers, among other things, elections
to a union’s principal executive committee and to the positions of general secretary
and president where such post holders can vote at meetings of a principal executive
committee. Currently, the CO can hear complaints and issue declarations but cannot
issue orders.

254. Paragraph 9 amends section 54 by repealing the provision that the making of an
application to the CO does not prevent an individual making an application to the court
in relation to the same matter.

255. Paragraph 10 amends section 55 by:

• requiring the CO in all cases to give an opportunity to both the applicant and the
trade union to be heard;
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• requiring the CO to make an enforcement order (unless he considers it inappropriate
to do so) on the union to remedy a declared failure to comply with the law on
elections and/or to abstain from acts which might lead to a future recurrence of
the same kind of failure. The CO’s order may also require the union to re-run the
election under conditions which the CO is empowered to stipulate;

• enabling the CO’s enforcement order to be enforced in the same way as an order
of the court;

• enabling any member of the union who was a member at the time the order was
made or any candidate in the election in question to apply to the courts to force the
union to comply with the CO’s order;

• enabling the CO’s declaration to be relied upon as if it were a declaration of the
court;

• preventing parallel proceedings by an applicant to the CO after he has applied to
the court; and

• requiring the CO, when hearing complaints, to take account of the outcome of such
cases as are brought to his attention where the court has already heard a complaint
by a different person relating to the same alleged failure by the union.

256. Paragraph 11 amends section 56 by:

• preventing parallel proceedings by an applicant in the court after he has applied to
the CO; and

• requiring the court, when hearing complaints, to take account of the outcome of
such cases as are brought to its attention where the CO has already heard a complaint
by a different person relating to the same alleged failure by the union.

257. Paragraph 12 adds a new section 56A to the 1992 Act which provides that the parties
to a case considered by the CO under section 55 can appeal to the EAT against the CO’s
decision in that case. The appeal relates to questions of law only, and not to questions
of fact.

258. Paragraph 13 gives new powers to the CO to hear complaints by a union member
relating to the use of his union’s funds for certain political objects where the union does
not have a political fund. Section 71 of the 1992 Act makes it unlawful for a union to
spend money from its general fund on the political objects set out in section 72. Such
expenditure may be financed only from a properly established political fund. Paragraph
13 inserts a new section 72A into the 1992 Act which:

• gives powers to the CO to make such enquiries as he sees fit about a union
member’s complaint and enable the CO to ask interested parties to supply him
with information by specified dates. The CO can nonetheless proceed to determine
complaints in cases where information is not supplied on time;

• gives powers to the CO to make or refuse declarations relating to the alleged
breach, giving reasons for his decision in writing. If he makes a declaration, the CO
must specify which provisions of section 71 have been breached and which sums
of money were involved. When considering complaints, the CO may make such
enquiries as he thinks fit and he may make written observations about the cases;

• requires the CO, where he is satisfied the union has or will take steps to remedy
its failure to comply with the law, to specify in the declaration the steps taken by
a union;

• gives powers to the CO to issue orders, as appropriate, imposing requirements on
the union to remedy the breach;
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• requires the CO to give an opportunity to both the applicant and the trade union
to be heard;

• enables any member of the union who was a member at the time when the CO’s
order was made to apply to the court to force the union to comply with the CO’s
order;

• provides that the CO’s orders may be enforced in the same way as a court order;

• enables the CO’s declaration to be relied upon as if it were a declaration of the court;

• provides that the CO shall determine cases within six months, as far as practicable;
and

• prevents parallel proceedings by an applicant to the CO after he has applied to the
court, and vice versa.

259. Paragraphs 14 and 15 extend the CO’s powers under sections 79 and 80 of the 1992 Act
when hearing complaints about an alleged failure by a union to comply with the rules
relating to political fund ballots. The law requires such ballots in order to establish a
political fund. Once a fund is established, further ballots on its retention must be held, at
least every ten years. Unions must first seek the approval of the CO for the rules under
which it proposes to conduct the ballot. The CO can already make or refuse to make
declarations for alleged failures to comply with these approved rules when holding or
planning to hold ballots.

260. Paragraph 14 amends section 79 by repealing the provision that the making of an
application to the CO does not prevent an individual making an application to the court
in relation to the same matter.

261. Paragraph 15 amends section 80 by:

• requiring the CO in all cases to give an opportunity to both the applicant and the
trade union to be heard;

• requiring the CO to make an enforcement order on the union to remedy a declared
failure to comply with the law on political fund ballots elections and/or to abstain
from acts which might lead to a future recurrence of the same kind of failure,
unless the CO considers such an order to be inappropriate. The CO’s order may
also require the union to re-run a ballot;

• enabling the CO’s enforcement order to be enforced in the same way as an order
of the court;

• enabling any member of the union who was a member at the time of the order was
made or any candidate in the election in question to apply to the court to force the
union to comply with the CO’s order;

• enabling the CO’s declaration to be relied upon as if it were a declaration of the
court;

• preventing parallel proceedings by an applicant to the CO after he has applied to
the court; and

• requiring the CO, when hearing complaints, to take account of the outcome of such
cases as are brought to his attention where the court has already heard a complaint
by a different person relating to the same alleged failure by the union.

262. Paragraph 16 amends section 81, which deals with the entitlement to apply to the courts
for declarations relating to failures by unions to comply with political ballot rules. The
amendment prevents applications to the court by a person who has already made an
application to the CO about the same alleged failure. It also requires the court, when
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hearing complaints, to take account of the outcome of such cases as are brought to its
attention where the CO has already heard a complaint by a different person relating to
the same alleged failure by the union.

263. Paragraph 17 amends section 82, which gives powers to the CO to determine
complaints by union members about alleged breaches of statute relating to the political
funds of unions. The amendments give powers to the CO to make such enquiries as he
sees fit about a union member’s complaint and enable the CO to ask interested parties
to supply him with information by specified dates. The CO can nonetheless proceed to
determine complaints in cases where information is not supplied on time.

264. Paragraph 18 deals with the powers of the CO to hear complaints by union members
that unions are in breach of their statute or rules in connection with gaining their
members’ approval for union amalgamations or transfers of undertakings. The statutory
requirements in respect of these union mergers are set out in sections 99 to 103E
of the 1992 Act. Section 103 of the 1992 Act gives the CO powers to hear and to
make declarations and orders about complaints in this area. Paragraph 18 amends these
powers by:

• giving powers to the CO to make such enquiries as he sees fit about a union
member’s complaint and enable the CO to ask interested parties to supply him
with information by specified dates. The CO can nonetheless proceed to determine
complaints in cases where information is not supplied on time;

• enabling the CO’s declaration to be relied upon as if it were a declaration of the
court;

• enabling any member of the union who was a member at the time of the order was
made to apply to the courts to force the union to comply with the CO’s order; and

• enabling the CO’s enforcement order to be enforced in the same way as an order
of the courts.

265. Paragraph 19 adds a new Chapter VIIA to the 1992 Act which establishes an
entitlement for trade union members to complain to the CO about certain alleged
breaches of the rules of their trade unions. Currently, trade union members can complain
to the court about such breaches, and this entitlement will continue. The effect of the
paragraph therefore is to establish an alternative to the court as a means for trade union
members to seek remedies in relation to certain alleged breaches of union rules. The
new Chapter VIIA comprises three new sections: 108A, 108B and 108C.

266. New section 108A specifies the circumstances under which a complaint can be made to
the CO and gives the CO powers to make declarations after receiving such complaints.
New subsection (2) provides that the alleged breach or threatened breach of union rules
must relate to certain specified matters if a complaint is to be made to the CO, namely:

• the appointment or election of a person to any office in the union;

• the removal of a person from an office of the union;

• disciplinary proceedings by the union against a member of the union;

• the balloting of union members, other than political fund ballots (new
subsection (4)) and industrial action ballots (as defined in new subsection (8));

• the constitution or proceedings of union executive committees and decision-making
meetings (as defined in new subsections (9), (10) and (11)); and

• any other matter which the Secretary of State specifies by order subject to
affirmative resolution procedure (under new subsection (12)).

267. New subsection (3) restricts applicants to members of the union or individuals who were
members at the time of the alleged breach or threatened breach. New subsection (4)
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provides that the CO cannot hear complaints about a breach of rules in respect of the
dismissal or disciplining of any employee of the union. (The new section does not affect
the entitlement of individuals employed by unions to make applications to employment
tribunals alleging unfair dismissal or an infringement of other individual employment
rights.)

268. New subsections (5) and (6) set out the timetable within which applications must be
made to the CO. In cases where the internal complaints procedure of a union was not
used, applications must be made within six months of the date of the alleged breach or
threatened breach. In cases where the internal complaints procedure of a union was used
within six months of the alleged breach, applications must be made to the CO within
six months of the date on which the consideration of the complaint under the procedure
ended or twelve months after the procedure was invoked whichever is the sooner.

269. New subsection (13) prevents a subsequent parallel application to the court by someone
who has already applied to the CO about the same alleged breach, but does not affect the
right to appeal to the court against a decision of the CO. Similarly, new subsection (14)
prevents a parallel application being made to the CO by someone who has already
applied to the court in respect of the same alleged breach.

270. New section 108B(1) empowers the CO to refuse to accept an application unless the
applicant satisfies him that all reasonable steps have been taken to use any internal
complaint procedures of the union to resolve the dispute.

271. New section 108B(2) gives the CO the power to make, or refuse to make, declarations
and requires the CO:

• to give an opportunity to the applicant and the union to be heard;

• to ensure that, as far as reasonably practicable, he determines cases within six
months; and

• to give reasons for his decisions in writing.

272. New section 108B(2) also enables the CO to make such enquiries as he sees fit about a
union member’s complaint, and under new section 108B(5) the CO may ask interested
parties to supply him with information by specified dates. The CO can nonetheless
proceed to determine complaints in cases where information is not supplied on time.

273. New sections 108B(3) and 108B(4) give the CO the power to issue enforcement orders
imposing requirements on the union to remedy the breach or withdraw the threat of a
breach within a specified time period. Such an order may also require the union to take
steps to ensure that the breach does not recur in the future.

274. New section 108B(6) provides that the CO’s declaration may be relied upon as if it were
a declaration of the court and new section 108B(8) provides that an order by the CO
may be enforced in the same way as a court order. New section 108B(7) enables any
member of the union who was a member at the time when the CO’s order was made to
apply to the courts to force the union to comply with the CO’s order.

275. New section 108B(9) empowers the Secretary of State to make provision for
declarations and orders of the CO in orders under the new section 108A(2) adding to
the matters in respect of which applications may be made to the CO.

276. New section 108C provides that the parties to a case considered by the CO under Chapter
VIIA may appeal to the EAT against the CO’s decision in that case. The appeal relates
to questions of law only, and not to questions of fact.

277. Paragraphs 20 and 21 of Schedule 6 concern employers’ associations. They amend
sections 132 and 133 of the 1992 Act, which deal with the use of funds for political
purposes and the amalgamation of employers’ associations, in order to leave unchanged
the current arrangements whereby the CO hears complaints of alleged breaches of
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statute (which would otherwise be altered by the amendments to the provisions on trade
unions, to which they currently cross-refer).

278. Paragraph 22 amends the procedures which the CO is required to follow, as prescribed
in section 256 of the 1992 Act. Its effect is to provide that the CO will normally disclose
the name of an applicant or complainant, unless there are good grounds for not doing so.
(If an individual had made a complaint to the court, his name would always be revealed
to the responding union.) The purpose of the amendment is to ensure that, in most cases,
the identity of a complainant will be disclosed to the union, irrespective of whether the
complaint had been made to the court or to the CO.

279. Paragraph 23 adds a new section 256A and a new section 256B to the 1992 Act, which
concern the CO’s handling of applications and complaints by vexatious litigants

280. In line with the changes made in respect of ACAS and the CAC by section 27,
paragraph 24 provides for the CO’s annual report to be made on a financial year rather
than calendar year basis.
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