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Data Protection Act 1998

1998 CHAPTER 29

PART I
PRELIMINARY

Basic interpretative provisions.

(1) In this Act, unless the context otherwise requires—
“data” means information which—

(a) is being processed by means of equipment operating automatically in

response to instructions given for that purpose,

(b) is recorded with the intention that it should be processed by means of

such equipment,

(c) is recorded as part of a relevant filing system or with the intention that

it should form part of a relevant filing system, *'. . .

(d) does not fall within paragraph (a), (b) or (c) but forms part of an

accessible record as defined by section 68; [**or

(e) is recorded information held by a public authority and does not fall

within any of paragraphs (a) to (d);]

“data controller” means, subject to subsection (4), a person who (either
alone or jointly or in common with other persons) determines the purposes for
which and the manner in which any personal data are, or are to be, processed;

“data processor”, in relation to personal data, means any person (other than
an employee of the data controller) who processes the data on behalf of the

data controller;

“data subject” means an individual who is the subject of personal data;
“personal data” means data which relate to a living individual who can be

identified—
(a) from those data, or

(b) from those data and other information which is in the possession of, or

is likely to come into the possession of, the data controller,
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and includes any expression of opinion about the individual and any
indication of the intentions of the data controller or any other person in respect
of the individual;

“processing”, in relation to information or data, means obtaining, recording
or holding the information or data or carrying out any operation or set of
operations on the information or data, including—

(a) organisation, adaptation or alteration of the information or data,

(b) retrieval, consultation or use of the information or data,

(c) disclosure of the information or data by transmission, dissemination or
otherwise making available, or

(d) alignment, combination, blocking, erasure or destruction of the
information or data;

[**public authority” means a public authority as defined by the Freedom of
Information Act 2000 or a Scottish public authority as defined by the Freedom
of Information (Scotland) Act 2002;]

“relevant filing system” means any set of information relating to
individuals to the extent that, although the information is not processed by
means of equipment operating automatically in response to instructions given
for that purpose, the set is structured, either by reference to individuals or
by reference to criteria relating to individuals, in such a way that specific
information relating to a particular individual is readily accessible.

(2) In this Act, unless the context otherwise requires—
(a) “obtaining” or “recording”, in relation to personal data, includes obtaining or
recording the information to be contained in the data, and
(b) “using” or “disclosing”, in relation to personal data, includes using or
disclosing the information contained in the data.

(3) In determining for the purposes of this Act whether any information is recorded with
the intention—

(a) that it should be processed by means of equipment operating automatically in
response to instructions given for that purpose, or

(b) that it should form part of a relevant filing system,

it is immaterial that it is intended to be so processed or to form part of such a system
only after being transferred to a country or territory outside the European Economic
Area.

(4) Where personal data are processed only for purposes for which they are required by
or under any enactment to be processed, the person on whom the obligation to process
the data is imposed by or under that enactment is for the purposes of this Act the data
controller.

[(5) In paragraph (e) of the definition of “data” in subsection (1), the reference to
information “held” by a public authority shall be construed in accordance with
section 3(2) of the Freedom of Information Act 2000 [or section 3(2), (4) and (5) of
the Freedom of Information (Scotland) Act 2002.]

(6) Where

(a)] section 7 of the Freedom of Information Act 2000 prevents Parts I to V of
that Act[*® or]
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[**(b) section 7(1) of the Freedom of Information (Scotland) Act 2002 prevents that
Act,]

from applying to certain information held by a public authority, that information is
not to be treated for the purposes of paragraph (e) of the definition of “data” in
subsection (1) as held by a public authority.

Annotations:

Amendments (Textual)

F1 Ins. 1(1) in definition of "data" word repealed (1.1.2005) by 2000 c. 36, ss. 68(2)(a), 86, 87(3), Sch. 8
Pt. III (with ss. 56, 78); S.I. 2004/1909, art. 2; S.I. 2004/3122, art. 2

F2  Ins. 1(1) in definition of "data" paragraph (e) and preceding word inserted (1.1.2005) by 2000 c. 36,
ss. 68(2)(a), 87(3) (with ss. 56, 78); S.I. 2004/1909, art. 2; S.1. 2004/3122, art. 2

F3  Ins. 1(1) definition of "public authority" inserted (1.1.2005) by 2000 c. 36, ss. 68(2)(b), 87(3) (with ss.
56, 78); S.1. 2004/1909, art. 2; S.1. 2004/3122, art. 2; and this same definition substituted (1.1.2005)
by The Freedom of Information (Scotland) Act 2002 (Consequential Modifications) Order 2004 (S.1.
2004/3089), art. 2(2)(a)

F4  S.1(5)(6) inserted (1.1.2005) by 2000 c. 36, ss. 68(3), 87(3) (with ss. 56, 78); S.I. 2004/1909, art. 2;
S.I. 2004/3122, art. 2

F5  Wordsins. 1(5) inserted (1.1.2005) by The Freedom of Information (Scotland) Act 2002
(Consequential Modifications) Order 2004 (S.1. 2004/3089), art. 2(2)(b)

F6 S.1(6)(b) and preceding word inserted (1.1.2005) by The Freedom of Information (Scotland) Act 2002
(Consequential Modifications) Order 2004 (S.1. 2004/3089), art. 2(2)(c)

2 Sensitive personal data.

In this Act “sensitive personal data” means personal data consisting of information
as to—

(a) the racial or ethnic origin of the data subject,
(b) his political opinions,
(c) his religious beliefs or other beliefs of a similar nature,

(d) whether he is a member of a trade union (within the meaning of the "' Trade
Union and Labour Relations (Consolidation) Act 1992),

(e) his physical or mental health or condition,
(f) his sexual life,
(g) the commission or alleged commission by him of any offence, or

(h) any proceedings for any offence committed or alleged to have been committed
by him, the disposal of such proceedings or the sentence of any court in such
proceedings.

Annotations:

Marginal Citations
M1 1992c. 52.

3 The special purposes.

In this Act “the special purposes” means any one or more of the following—
(a) the purposes of journalism,
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(b) artistic purposes, and
(c) literary purposes.

The data protection principles.

(1) References in this Act to the data protection principles are to the principles set out in
Part I of Schedule 1.

(2) Those principles are to be interpreted in accordance with Part I of Schedule 1.

(3) Schedule 2 (which applies to all personal data) and Schedule 3 (which applies only
to sensitive personal data) set out conditions applying for the purposes of the first
principle; and Schedule 4 sets out cases in which the eighth principle does not apply.

(4) Subject to section 27(1), it shall be the duty of a data controller to comply with the
data protection principles in relation to all personal data with respect to which he is
the data controller.

Application of Act.

(1) Except as otherwise provided by or under section 54, this Act applies to a data
controller in respect of any data only if—

(a) the data controller is established in the United Kingdom and the data are
processed in the context of that establishment, or

(b) the data controller is established neither in the United Kingdom nor in any
other EEA State but uses equipment in the United Kingdom for processing the
data otherwise than for the purposes of transit through the United Kingdom.

(1A) Subsection (1) is subject to regulation 50 of the Criminal Justice and Data Protection
(Protocol No. 36) Regulations 2014. |

(2) A data controller falling within subsection (1)(b) must nominate for the purposes of
this Act a representative established in the United Kingdom.

(3) For the purposes of subsections (1) and (2), each of the following is to be treated as
established in the United Kingdom—

(a) an individual who is ordinarily resident in the United Kingdom,
(b) abody incorporated under the law of, or of any part of, the United Kingdom,

(c) apartnership or other unincorporated association formed under the law of any
part of the United Kingdom, and

(d) any person who does not fall within paragraph (a), (b) or (c) but maintains in
the United Kingdom—

(1) an office, branch or agency through which he carries on any activity,
or

(i1) a regular practice;
and the reference to establishment in any other EEA State has a corresponding
meaning.
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Annotations:

Amendments (Textual)
F7  S.5(1A) inserted (3.12.2014) by The Criminal Justice and Data Protection (Protocol No. 36)
Regulations 2014 (S.1. 2014/3141), regs. 1(b), 52(a)

Modifications etc. (not altering text)
C1 S. 5 modified by S.I. 1993/1813, art. 4(2) (as substituted (coming into force in accordance with art.
1(2) of the amending S.1.) by S.I. 2001/1544, art. 3(5)(6))

6 The Commissioner ™, . . .

[°(1) For the purposes of this Act and of the Freedom of Information Act 2000 there shall
be an officer known as the Information Commissioner (in this Act referred to as “the
Commissioner”).]

(2) The Commissioner shall be appointed by Her Majesty by Letters Patent.

(7) Schedule 5 has effect in relation to the Commissioner ™. . . .

Annotations:

Amendments (Textual)

F8 S. 6: words in heading omitted (18.1.2010) by virtue of The Transfer of Tribunal Functions Order 2010
(S.1.2010/22), arts. 1(1), 5(1), Sch. 2 para. 25(a)

F9  S.6(1) substituted (30.1.2001) by 2000 c. 36, ss. 18(4), 87(2)(c), Sch. 2 Pt. I para. 13(2) (with ss. 7(1)
(7), 56, 78)

F10 S. 6(3)-(6) omitted (18.1.2010) by virtue of The Transfer of Tribunal Functions Order 2010 (S.I.
2010/22), arts. 1(1), 5(1), Sch. 2 para. 25(b)

F11 Words in s. 6(7) omitted (18.1.2010) by virtue of The Transfer of Tribunal Functions Order 2010 (S.I.
2010/22), arts. 1(1), 5(1), Sch. 2 para. 25(c)
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Changes and effects yet to be applied to the whole Act associated Parts and Chapters:
Whole provisions yet to be inserted into this Act (including any effects on those
provisions):

- s. 20(2)(aa) inserted by 2009 c. 25 Sch. 20 para. 4(c)

- s. 31(4)(a)(va) inserted by 2016 c. 21 (N.I.) Sch. 3 para. 13

- s. 55(2)(ca) inserted by 2008 c. 4 s. 78
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