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1989 CHAPTER 40

An Act to amend the law relating to company accounts; to make
new provision with respect to the persons eligible for
appointment as company auditors; to amend the Companies Act
1985 and certain other enactments with respect to investigations
and powers to obtain information and to confer new powers
exercisable to assist overseas regulatory authorities; to make new
provision with respect to the registration of company charges
and otherwise to amend the law relating to companies; to amend
the Fair Trading Act 1973; to enable provision to be made for the
payment of fees in connection with the éxercise by the Secretary
of State, the Director General of Fair Trading and the
Monopolies and Mergers Commission of their functions under
Part V of that Act; to make provision for safeguarding the
operation of certain financial markets; to amend the Financial
Services Act 1986; to enable provision to be made for the
recording and transfer of title to securities without a written
instrument; to amend the Company Directors Disqualification
Act 1986, the Company Securities (Insider Dealing) Act 1985,
the Policyholders Protection Act 1975 and the law relating to
building societies; and for connected purposes.

[16th November 1989]

with the advice and consent of the Lords Spiritual and Temporal,
and Commons, in this present Parliament assembled, and by the
authority of the same, as follows:—

B E IT ENACTED by the Queen’s most Excellent Majesty, by and
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PArT I
COMPANY ACCOUNTS
Introduction

1. The provisions of this Part amend Part VII of the Companies Act
1985 (accounts and audit) by— '

(a) inserting new provisions in place of sections 221 to 262 of that
Act, and

(b) amending or replacing Schedules 4 to 10 to that Act and
inserting new Schedules.

Provisions applying to companies generally

2. The following sections are inserted in Part VII of the Companies Act
1985 at the beginning of Chapter I (provisions applying to companies
generally)—

“Accounting records

Duty to keep 221.—(1) Every company shall keep accounting
::::“_f:;"“g records which are sufficient to show and explain the

company’s transactions and are such as to—

(a) disclose with reasonable accuracy, at any time,
the financial position of the company at that
time, and

(b) enable the directors to ensure that any balance
sheet and profit and loss account prepared
under this Part complies with the requirements
of this Act.

‘(2) The accounting records shall in particular
contain—

(a) entries from day to day of all sums of money
received and expended by the company, and the
matters in respect of which the receipt and
expenditure takes place, and

(b) a record of the assets and liabilities of the
company.

(3) If the company’s business involves dealing in -
goods, the accounting records shall contain—

(a) statements of stock held by the company at the
end of each financial year of the company, -

(b) all statements of stocktakings from which any
such statement of stock as is mentioned in
paragraph (a) has been or is to be prepared, and

(c) except in the case of goods sold by way of
ordinary retail trade, statements of all goods
sold and purchased, showing the goods and the
buyers and sellers in sufficient detail to enable all
these to be identified.
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(4) A parent company which has a subsidiary
undertaking in relation to which the above requirements

do not apply shall take reasonable steps to secure that the

undertaking keeps such accounting records as to enable
the directors of the parent company to ensure that any
balance sheet and profit and loss account prepared under
this Part complies with the requirements of this Act.

(5) If a company fails to comply with any provision of
this section, every officer of the company who is in default
is guilty of an offence unless he shows that he acted
honestly and that in the circumstances in which the
company’s business was carried on the default was
excusable.

- (6) A person guilty of an offence under this section is
liable to imprisonment or a fine, or both.

222.—(1) A company’s accounting records shall be
kept at its registered office or such other place as the
directors think fit, and shall at all times be open to
inspection by the company’s officers.

(2) If accounting records are kept at a place outside
Great Britain, accounts and returns with respect to the
business dealt with in the accounting records so kept shall
be sent to, and kept at, a place in Great Britain, and shall
at all times be open to such inspection.

(3) The accounts and returns to be sent to Great
Britain shall be such as to—

(a) disclose with reasonable accuracy the ﬁnanclal
position of the business in question at intervals
of not more than six months, and

(b) enable the directors to ensure that the company’s
balance sheet and profit and loss account
comply with the requirements of this Act.

(4) If a company fails to comply with any provision of
subsections (1) to (3), every officer of the company who is
in default is guilty of an offence, and liable to
imprisonment or a fine or both, unless he shows that he
acted honestly and that in the circumstances in which the
company’s business was carried on the default was
excusable.

(5) Accounting records which a company is required
by section 221 to keep shall be preserved by it—

(a) in the case of a private company, for three years
from the date on which they are made, and

(b) in the case of a public company, for six years
from the date on which they are made.

This is subject to any provision contained in rules made

under section 411 of the Insolvency Act 1986 (company

insolvency rules).

PArTI
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(6) An officer of a company is guilty of an offence, and
liable to imprisonment or a fine or both, if he fails to take
all reasonable steps for securing compliance by the
company with subsection (5) or intentionally causes any
default by the company under that subsection.”.

3. The following sections are inserted in Part VII of the Companies Act
1985—

“A company'’s financial year and accounting reference periods

A company’s 223.—(1) A company’s ‘“financial year” is determined
financial year. 35 follows.

(2) Its first financial year begins with the first day of its
first accounting reference period and ends with the last
day of that period or such other date, not more than seven
days before or after the end of that period, as the directors
may determine.

(3) Subsequent financial years begin with the day
immediately following the end of the company’s previous
financial year and end with the last day of its next
accounting reference period or such other date, not more
than seven days before or after the end of that period, as
the directors may determine.

(4) In relation to an undertaking which is not a
company, references in this Act to its financial year are to
any period in respect of which a profit and loss account of
the undertaking is required to be made up (by its
constitution or by the law under which it is established),
whether that period is a year or not.

(5) The directors of a parent company shall secure
that, except where in their opinion there are good reasons
against it, the financial year of each of its subsidiary
undertakings coincides with the company’s own financial

year.

Accounting 224.—(1) A company’s accounting reference periods
;‘;f&{":n p are determined according to its accounting reference date.
accounting (2) A company may, at any time before the end of the

reference date.  period of nine months beginning with the date of its
incorporation, by notice in the prescribed form given to
the registrar specify its accounting reference date, that is,
the date on which its accounting reference period ends in
each calendar year.

(3) Failing such notice, a company’s accounting
reference date is—

(a) in the case of a company incorporated before the
commencement of section 3 of the Companies
Act 1989, 31st March; '

(b) in the case of a company incorporated after the
commencement of that section, the last day of
the month in which the anniversary of its
incorporation falls.



Alteration of
accounting
reference date.

Companies Act 1989 c. 40

(4) A company’s first accounting reference period is
the period of more than six months, but not more than 18
months, beginning with the date of its incorporation and
ending with its accounting reference date.

(5) Its subsequent accounting reference periods are
successive periods of twelve months beginning
immediately after the end of the previous accounting
reference period and ending with its accounting reference
date.

(6) This section has effect subject to the provisions of
section 225 relating to the alteration of accounting
reference dates and the consequences of such alteration.

225.—(1) A company may by notice in the prescribed
form given to the registrar specify a new accounting
reference date having effect in relation to the company’s
current accounting reference period and subsequent
periods.

(2) A company may by notice in the prescribed form
given to the registrar specify a new accounting reference
date having effect in relation to the company’s previous
accounting reference period and subsequent periods if—

(a) the company is a subsidiary undertaking or
parent undertaking of another company and the
new accounting reference date coincides with
the accounting reference date of that other
company, or

(b) an administration order under Part II of the
Insolvency Act 1986 is in force.

A company’s “previous accounting reference period”
means that immediately preceding its current accounting
reference period.

(3) The notice shall state whether the current or
previous accounting reference period—

(a) is to be shortened, so as to come to an end on the
first occasion on which the new accounting
reference date falls or fell after the beginning of
the period, or

(b) is to be extended, so as to come to an end on the
second occasion on which that date falls or fell
after the beginning of the period.

(4) A notice under subsection (1) stating that the
current accounting reference period is to be extended is
ineffective, except as mentioned below, if given less than
five years after the end of an earlier accounting reference
period of the company which was extended by virtue of
this section.

PART I
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This subsection does not apply—

(a) to a notice given by a company which is a
subsidiary undertaking or parent undertaking
of another company and the new accounting
reference date coincides with that of the other
company, or

(b) where an administration order is in force under
Part II of the Insolvency Act 1986,

or where the Secretary of State directs that it should not
apply, which he may do with respect to a notice which has
been given or which may be given.

(5) A notice under subsection (2)(a) may not be given if
the period allowed for laying and delivering account~ and
reports in relation to the previous accounting reference
period has already expired.

(6) An accounting reference period may not in any
case, unless an administration order is in force under Part
II of the Insolvency Act 1986, be extended so as to exceed
18 months and a notice under this section is ineffective if
the current or previous accounting reference period as
flxtended in accordance with the notice would exceed that
imit.”.

4.—(1) The following section is inserted in Part VII of the Companies

Act 1985—

Duty to prepare
individual
company
accounts.

“Annual accounts

226.—(1) The directors of every company shall prepare
for each financial year of the company— '
(a) abalance sheet as at the last day of the year, and

(b) a profit and loss account.

Those accounts are referred to in this Part as the .
company’s ‘individual accounts’.

(2) The balance sheet shall give a true and fair view of
the state of affairs of the company as at the end of the
financial year; and the profit and loss account shall give a
true and fair view of the profit or loss of the company for
the financial year.

(3) A company’s individual accounts shall comply

~ with the provisions of Schedule 4 as to the form and

content of the balance sheet and profit and loss account
and additional information to be provided by way of
notes to the accounts.

(4) Where compliance with the provisions of that
Schedule, and the other provisions of this Act as to the
matters to be included in a company’s individual accounts
or in notes to those accounts, would not be sufficient to
give a true and fair view, the necessary additional
information shall be given in the accounts or in a note to
them.
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(5) Ifin special circumstances compliance with any of
those provisions is inconsistent with the requirement to
give a true and fair view, the directors shall depart from
that provision to the extent necessary to give a true and
fair view.

Particulars of any such departure, the reasons for it and
its effect shall be given in a note to the accounts.”.

(2) Schedule 4 to the Companies Act 1985 (form and content of
company accounts) is amended in accordance with Schedule 1 to this Act.

5.—(1) The following section is inserted in Part VII of the Companies

Act 1985—

“Duty to

prepare group
accounts.

- 227.—(1) If at the end of a financial year a company is
a parent company the directors shall, as well as preparing
individual accounts for the year, prepare group accounts.

(2) Group accounts shall be consolidated accounts
comprising—

(a) a consolidated balance sheet dealing with the
state of affairs of the parent company and its
subsidiary undertakings, and

(b) a consolidated profit and loss account dealing
with the profit or loss of the parent company
and its subsidiary undertakings.

(3) The accounts shall give a true and fair view of the
state of affairs as at the end of the financial year, and the
profit or loss for the financial year, of the undertakings
included in the consolidation as a whole, so far as
concerns members of the company.

(4) A company’s group accounts shall comply with the
provisions of Schedule 4A as to the form and content of
the consolidated balance sheet and consolidated profit
and loss account and additional information to be
provided by way of notes to the accounts.

(5) Where compliance with the provisions of that
Schedule, and the other provisions of this Act, as to the
matters to be included in a company’s group accounts or
in notes to those accounts, would not be sufficient to give
a true and fair view, the necessary additional information
shall be given in the accounts or in a note to them.

(6) If in special circumstances compliance with any of
those provisions is inconsistent with the requirement to
give a true and fair view, the directors shall depart from
that provnsxon to the extent necessary to g1ve a true and
fair view.

Particulars of any such departure, the reasons for it and
its effect shall be given in a note to the accounts.”.

(2) Schedule 2 to this Act (form and content of group accounts) is
inserted after Schedule 4 to the Companies Act 1985, as Schedule 4A.

PARTI

1985 c. 6.

Group accounts.
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PART I (3) The following sections are inserted in Part VII of the Companies
1985 c. 6. Act 1985—

“Exemptionfor ~ 228.—(1) A company is exempt from the requirement
parent to prepare group accounts if it is itself a subsidiary

:’:;ﬁg‘:i undertaking and its immediate parent undertaking is
accounts of established under the law of a member State of the
larger group. European Economic Community, in the following

Cases—

(a) where the company is a wholly-owned subsidiary
of that parent undertaking;

(b) where that parent undertaking holds more than
50. per cent. of the shares in the company and
notice requesting the preparation of group
accounts has not been served on the company
by shareholders holding in aggregate—

(i) more than half of the remaining shares
in the company, or

(ii) S per cent. of the totél shares in the
company. _ ‘

Such notice must be served not later than six months
after the end of the financial year before that to which it
relates.

(2) Exemption is conditional upon compliance with all
of the following conditions—

(a) that the company is included in consolidated
accounts for a larger group drawn up to the
same date, or to an earlier date in the same
financial year, by a parent undertaking
established under the law of a member State of
the European Economic Community;

(b) that those accounts are drawn up and audited,
and that parent undertaking’s annual report is
drawn up, according to that law, in accordance
with the provisions of the Seventh Directive
(83/349/EEC);

(c) that the company discloses in its individual
accounts that it is exempt from the obligation to
prepare and deliver group accounts;

(d) that the company states in its individual
accounts the name of the parent undertaking
which draws up the group accounts referred to
above and—

(i) if it is incorporated outside Great
Britain, the country in which it is
incorporated,

(i) if it is incorporated in Great Britain,
whether it is registered in England and Wales
or in Scotland, and

(iii) if it is unincorporated, the address of
its principal place of business;
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(e) that the company delivers to the registrar, within
the period allowed for delivering its individual
accounts, copies of those group accounts and of
the parent undertaking’s annual report,
together with the auditors’ report on them; and

(f) that if any document comprised in accounts and
reports delivered in accordance with paragraph
(e) is in a language other than English, there is
annexed to the copy of that document delivered
a translation of it into English, certified in the
prescribed manner to be a correct translation.

(3) The exemption does not apply to a company any of
whose securities are listed on a stock exchange in any
member State of the European Economic Community.

(4) Shares held by directors of a company for the
purpose of complying with any share qualification
requirement shall be disregarded in determining for the
purposes of subsection (1)(a) whether the company is a
wholly-owned subsidiary. .

(5) For the purposes of subsection (1)(b) shares held by
a wholly-owned subsidiary of the parent undertaking, or
held on behalf of the parent undertaking or a wholly-
owned subsidiary, shall be attributed to the parent
undertaking.

(6) In subsection (3) “securities’ includes—
(a) shares and stock,

(b) debentures, including debenture stock, loan
stock, bonds, certificates of deposit and other
instruments creating or acknowledging
indebtedness,

(c) warrants or other instruments entitling the
holder to subscribe for securities falling within
paragraph (a) or (b), and

(d) certificates or other instruments which confer—

(i) property rights in respect of a security
falling within paragraph (a), (b) or (c),

(i) any right to acquire, dispose of,
underwrite or convert a security, being a right
to which the holder would be entitled if he
held any such security to which the certificate
or other instrument relates, or

(iii) a contractual right (other than an
option) to acquire any such security
otherwise than by subscription.

229.—(1) Subject to the exceptions authorised or
required by this section, all the subsidiary undertakings of
the parent company shall be included in the
consolidation.

ParT1
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(2) A subsidiary undertaking may be excluded from
consolidation if its inclusion is not material for the
purpose of giving a true and fair view; but two or more
undertakings may be excluded only if they are not
material taken together.

(3) In addition, a subsidiary undertaking may be
excluded from consolidation where—

(a) severe long-term restrictions substantially hinder
the exercise of the rights of the parent company
over the assets or management of that
undertaking, or

(b) the information necessary for the preparation of
group accounts cannot be obtained without
disproportionate expense or undue delay, or

(c) the interest of the parent company is held
exclusively with a view to subsequent resale and
the undertaking has not previously been
included in consolidated group accounts
prepared by the parent company.

‘The reference in paragraph (a) to the rights of the
parent company and the reference in paragraph (c) to the
interest of the parent company are, respectively, to rights
and interests held by or attributed to the company for the
purposes of section 258 (definition of ‘“parent
undertaking’’) in the absence of which it would not be the
parent company.

(4) Where the activities of one or more subsidiary
undertakings are so different from those of other
undertakings to be included in the consolidation that
their inclusion would be incompatible with the obligation
to give a true and fair view, those undertakings shall be
excluded from consolidation.

This subsection does not apply merely because some of
the undertakings are industrial, some commercial and
some provide services, or because they carry on industrial
or commercial activities involving different products or
provide different services.

(5) Where all the subsidiary undertakings of a parent
company fall within the above exclusions, no group
accounts are required.”.

(4) The following section is inserted in Part VII of the Companies Act

1985—

“Treatment of

230.-—(1) The following provisions apply with respect

individual profit {5 the individual profit and loss account of a parent

and loss account
where group
accounts
prepared.

company where—

(a) the company is required to prepare and does
prepare group accounts in accordance with this
Act, and
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(b) the notes to the company’s individual balance
- sheet show the company’s profit or loss for the

11

ParT I

financial year determined in accordance with -

this Act.

(2) The prc;ﬁt and loss account need not contain the
information specified in paragraphs 52 to 57 of Schedule 4
(information supplementing the profit and loss account).

(3) The profit and loss account must be approved in
accordance with section 233(1) (approval by board of
directors) but may be omitted from the company’s annual
accounts for the purposes of the other provisions below in
this Chapter.

. (4) The exemption conferred by this section is
conditional upon its being disclosed in the company’s
annual accounts that the exemption applies.”.

6.—(1) The following section is inserted in Part VII of the Companies

Act 1985—

“Disclosure

231.—(1) The information specified in Schedule 5 shall

required in notes  be gjven in notes to a company’s annual accounts.

to accounts:
related
undertakings.

(2) Where the company is not required to prepare
group accounts, the information specified in Part I of that
Schedule shall be given; and where the company is
required to prepare group accounts, the information
specified in Part II of that Schedule shall be given.

(3) The information required by Schedule 5 need not

- be disclosed with respect to an undertaking which—

(a) is established under the law of a country outside
the United Kingdom, or

(b) carries on business outside the United Kingdom,

if in the opinion of the directors of the company the
disclosure would be seriously prejudicial to the business
of that undertaking, or to the business of the company or
any of its subsidiary undertakings, and the Secretary of
State agrees that the information need not be disclosed.

This subsection does not apply in relation to the
information required under paragraph 5(2), 6 or 20 of
that Schedule.

(4) Where advahtage is taken of subsection (3), that
fact shall be stated in a note to the company’s annual
accounts.

(5) If the directors of the company are of the opinion
that the number of undertakings in respect of which the
company is required to disclose information under any
provision of Schedule 5 to this Act is such that compliance
with that provision would result in information of
excessive length being given, the information need only be
given in respect of—

Additional
disclosure
required in notes
to accounts.
1985 c. 6.
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PART I (a) the undertakings whose results or financial
position, in the opinion of the directors,
principally affected the figures shown in the
company’s annual accounts, and

(b) undertakings excluded from consolidation
under section 229(3) or (4).

This subsection does not apply in relation to the
information required under paragraph 10 or 29 of that
Schedule.

(6) If advantage is taken of subsection (5)—

(a) there shall be included in the notes to the
company’s annual accounts a statement that the
information is given only with respect to such
undertakings as are mentioned in that
subsection, and

(b) the full information (both that which is disclosed
in the notes to the accounts and that which is
not) shall be annexed to the company’s next
annual return.

For this purpose the “next annual return” means that
next delivered to the registrar after the accounts in
question have been approved under section 233.

(7) Ifacompany fails to comply with subsection (6)(b),
the company and every officer of it who is in default is
liable to a fine and, for continued contravention, to a daily

default fine.”.
(2) Schedule 3 to this Act (disclosure of information: related
1985c. 6. undertakings) is substituted for Schedule 5 to the Companies Act 1985.

(3) The following section is inserted in Part VII of the Companies Act
1985—
“Disclosure 232.—(1) The information specified in Schedule 6 shall
required in notes be given in notes to a company’s annual accounts.
to accounts:
emolumentsand  (2) In that Schedule—
g:hrgtob:::g:,s of Part I relates to the emoluments of directors
others. (including emoluments waived), pensions of

directors and past directors, compensation for
loss of office to directors and past directors and
sums paid to third parties in respect of directors’
services,

Part II relates to loans, quasi-loans and other
dealings in favour of directors and connected
persons, and :

Part III relates to transactions, arrangements and
agreements made by the company or a
subsidiary undertaking for officers of the
company other than directors.
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(3) Itisthe duty of any director of a company, and any
person who is or has at any time in the preceding five years
been an officer of the company, to give notice to the
company of such matters relating to himself as may be
necessary for the purposes of Part I of Schedule 6.

(4) A person who makes default in complying with
subsection (3) commits an offence and is liable to a fine.”.

(4) Schedule 6 to the Companies Act 1985 is amended in accordance
with Schedule 4 to this Act.

7. The following section is inserted in Part VII of the Companies Act

1985—

Approval and
signing of
accounts.

“Approval and signing of accounts

233.—~1) A company’s annual accounts shall be
approved by the board of directors and signed on behalf
of the board by a director of the company.

(2) The signature shall be on the company’s balance
sheet.

(3) Every copy of the balance sheet which is laid before
the company in general meeting, or which is otherwise
circulated, published or issued, shall state the name of the
person who signed the balance sheet on behalf of the
board.

-

(4) The copy of the company’s balance sheet which is
delivered to the registrar shall be signed on behalf of the
board by a director of the company.

(5) If annual accounts are approved which do not
comply with the requirements of this Act, every director
of the company who is party to their approval and who
knows that they do not comply or is reckless as to whether
they comply is guilty of an offence and liable to a fine.

For this purpose every director of the company at the
time the accounts are approved shall be taken to be a
party to their approval unless he shows that he took all
reasonable steps to prevent their being approved.

(6) If a copy of the balance sheet—

(a) is laid before the company, or otherwise
circulated, published or issued, without the
balance sheet having been signed as required by
this section or without the required statement of
the signatory’s name being included, or

(b) is delivered to the registrar without being signed
as required by this section,

the company and every officer of it who is in default is
guilty of an offence and liable to a fine.”.

ParRT1

1985 ¢. 6.

Approval and
signing of
accounts.

13
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8.—(1) The following sections are inserted in Part VII of the
Companies Act 1985—

Duty to prepare

“Directors’ report

234.—(1) The directors of a company shall for each

directors’ report. financial year prepare a report—

Approval and
signing of

(a) containing a fair review of the development of
the business of the company and its subsidiary
undertakings during the financial year and of
their position at the end of it, and

(b) stating the amount (if any) which they
recommend should be paid as dividend and the
amount (if any) which they propose to carry to
reserves. '

(2) Thereportshall state the names of the persons who,
at any time during the financial year, were directors of the
company, and the principal activities of the company and
its subsidiary undertakings in the course of the year and
any significant change in those activities in the year.

(3) The report shall also comply with Schedule 7 as
regards the disclosure of the matters mentioned there.

(4) In Schedule 7—

Part I relates to matters of a general nature, including
changes in asset values, directors’ shareholdings
and other interests and contributions for
political and charitable purposes,

Part II relates to the acquisition by a company of its -
own shares or a charge on them,

Part III relates to the employment, training and
advancement of disabled persons,

- Part IV relates to the health, safety and welfare at
work of the company’s employees, and

Part V relates to the involvement of employees in the
affairs, policy and performance of the company.

(5 In the case of any failure to comply with the
provisions of this Part as to the preparation of a directors’
report and the contents of the report, every person who

_ wasadirector of the company immediately before the end

of the period for laying and delivering accounts and
reports for the financial year in question is guilty of an
offence and liable to a fine.

(6) In proceedings against a person for an offence
under this section it is a defence for him to prove that he
took all reasonable steps for securing compliance with the
requirements in question.

234A.—(1) The directors’ report shall be approved by
the board of directors and signed on behalf of the board

directors’ report.  hyy 5 director or the secretary of the company.
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(2) Every copy of the directors’ report which is laid
before ‘the company in general meeting, or which is
otherwise circulated, published or issued, shall state the
name of the person who signed it on behalf of the board.

(3) The copy of the directors’ report which is delivered
to the registrar shall be signed on behalf of the board by a
director or the secretary of the company.

(4) If a copy of the directors’ report—

(a) is laid before the company, or otherwise
circulated, published or issued, without the
report having been signed as required by this
section or without the required statement of the
signatory’s name being included, or

(b) is delivered to the registrar without being signed
as required by this section,

the company and every officer of it who is in default is
guilty of an offence and liable to a fine.”.

(2) Schedule 7 to the Companies Act 1985 (matters to be included in
directors’ report) is amended in accordance with Schedule 5 to this Act.

9. The following sections are inserted in Part VII of the Companies Act

1985—

Auditors’ report.

“Auditors’ report

235.—(1) A company’s auditors shall make a report to
the company’s members on all annual accounts of the
company of which copies are to be laid before the
company in general meeting during their tenure of office.

(2) The auditors’ report shall state whether in the
auditors’ opinion the annual accounts have been properly
prepared in accordance with this Act, and in particular
whether a true and fair view is given—

(a) in the case of an individual balance sheet, of the
state of affairs of the company as at the end of
the financial year,

(b) in the case of an individual profit and loss
account, of the profit or loss of the company for
the financial year,

(c) in the case of group accounts, of the state of
affairs as at the end of the financial year, and the
profit or loss for the financial year, of the
undertakings included in the consolidation as a
whole, so far as concerns meémbers of the
company. :

(3) The auditors shall consider whether the
information given in the directors’ report for the financial
year for which the annual accounts are prepared is
consistent with those accounts; and if they are of opinion
that it is not they shall state that fact in their report.

15
PARTI
1985 c. 6.
Auditors’ report.
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236.—(1) The auditors’ report shall state the names of

auditors’ report.  the auditors and be signed by them.

Duties of
auditors.

(2) Every copy of the auditors’ report which is laid
before the company in general meeting, or which is
otherwise circulated, published or issued, shall state the
names of the auditors.

(3) The copy of the auditors’ report which is delivered
to the registrar shall state the names of the auditors and
be signed by them.

(4) If a copy of the auditors’ report—

(a) is laid before the company, or otherwise
circulated, published or issued, without the
required statement of the auditors’ names, or

(b) is delivered to the registrar without the required
statement of the auditors’ names or without
being signed as required by this section,

the company and every officer of it who is in default is
guilty of an offence and liable to a fine.

(5) References in this section to signature by the
auditors are, where the office of auditor is held by a body
corporate or partnership, to signature in the name of the
body corporate or partnership by a person authorised to
sign on its behalf.

237.—1) A company’s auditors shall, in preparing
their report, carry out such investigations as will enable
them to form an opinion as to—

(a) whether proper accounting records have been
kept by the company and proper returns
adequate for their audit have been received from
branches not visited by them, and

(b) whether the company’s individual accounts are
in agreement with the accounting records and
returns. ‘

(2) If the auditors are of opinion that proper
accounting records have not been kept, or that proper
returns adequate for their audit have not been received
from branches not visited by them, or if the company’s
individual accounts are not in agreement with the
accounting records and returns, the auditors shall state
that fact in their report.

(3) Ifthe auditors fail to obtain all the information and
explanations which, to the best of their knowledge and
belief, are necessary for the purposes of their audit, they
shall state that fact in their report.

(4) If the requirements of Schedule 6 (disclosure of
information: emoluments and other benefits of directors
and others) are not complied with in the annual accounts,
the auditors shall include in their report, so far as they are
reasonably able to do so, a statement giving the required
particulars.”.
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10. The following sections are inserted in Part VII of the Companies

Act 1985—

Persons entitled
to receive copies
of accounts and
reports.

Right to demand
copies of
accounts and
reports.

“Publication of accounts and reports

238.—(1) A copy of the company’s annual accounts,
together with a copy of the directors’ report for that
financial year and of the auditors’ report on those
accounts, shall be sent to—

(a) every member of the company,
(b) every holder of the company’s debentures, and

(c) every person who is entitled to receive notice of
general meetings,

not less than 21 days before the date of the meeting at
which copies of those documents are to be laid in
accordance with section 241.

(2) Copies need not be sent—

(a) to a person who is not entitled to receive notices
of general meetings and of whose address the
company is unaware, or

(b) to more than one of the joint holders of shares or
debentures none of whom is entitled to receive
such notices, or

(c) in the case of joint holders of shares or
debentures some of whom are, and some not,
entitled to receive such notices, to those who are
not so entitled. .

(3) Inthecase of a company not héving a share capital,
copies need not be sent to anyone who is not entitled to
receive notices of general meetings of the company.

(4) If copies are sent less than 21 days before the date
of the meeting, they shall, notwithstanding that fact, be
deemed to have been duly sent if it is so agreed by all the
members entitled to attend and vote at the meeting.

(5) If default is made in complying with this section,
the company and every officer of it who is in default is
guilty of an offence and liable to a fine.

(6) Where copies are sent out under this section over a
period of days, references elsewhere in this Act to the day
on which copies are sent out shall be construed as
references to the last day of that period.

239.—(1) Any member of a company and any holder of
a company’s debentures is entitled to be furnished, on
demand and without charge, with a copy of the
company’s last annual accounts and directors’ report and
a copy of the auditors’ report on those accounts.

(2) The entitlement under this section is to a single
copy of those documents, but that is in addition to any
copy to which a person may be entitled under section 238.

PArT ]
Publication of
accounts and
reports.
1985c¢. 6.
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(3) If a demand under this section is not complied with
within seven days, the company and every officer of it who
is in default is guilty of an offence and liable to a fine and,
for continued contravention, to a daily default fine.

(4) If in proceedings for such an offence the issue arises
whether a person had already been furnished with a copy
of the relevant document under this section, it is for the
defendant to prove that he had.

240.—(1) If a company publishes any of its statutory
accounts, they must be accompanied by the relevant
auditors’ report under section 235.

(2) A company which is required to prepare group
accounts for a financial year shall not publish its statutory
individual accounts for that year without also publishing
with them its statutory group accounts.

(3) If a company publishes non-statutory accounts, it
shall publish with them a statement indicating—

(a) that they are not the company’s statutory
accounts, o

(b) whether statutory accounts dealing: with any
financial year with which the non-statutory
accounts purport to deal have been delivered to
the registrar,

(c) whether the company’s auditors have made a
report under section 235 on the statutory
accounts for any such financial year, and

(d) whether any report so made was qualified or
contained a statement under section 237(2) or
(3) (accounting records or returns inadequate,
accounts not agreeing with records and returns
or failure to obtain necessary information and
explanations);

and it shall not publish with the non-statutory accounts
any auditors’ report under section 235.

(4) For the purposes of this section a company shall be
regarded as publishing a document if it publishes, issues
or circulates it or otherwise makes it available for public
inspection in a manner calculated to invite members of the
pul:llic generally, or any class of members of the public, to
read it.

(5) References in this section to a company’s statutory

~ accounts are to its individual or group accounts for a

financial year as required to be delivered to the registrar
under section 242; and references to the publication by a
company of “non-statutory accounts” are to the
publication of—

(a) any balance sheet or profit and loss account
relating to, or purporting to deal with, a
financial year of the company, or
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(b) an account in any form purporting to be'a  PARTI
balance sheet or profit and loss account for the
group consisting of the company and its
subsidiary undertakings relating to, or
purporting to deal with, a financial year of the
company,

otherwise than as part of the company’s statutory
accounts.

(6) A company which contravenes any provision of
this section, and any officer of it who is in default, is guilty
of an offence and liable to a fine.”.

11. The following sections are inserted in Part VII of the Companies Laying and

Act 1985— delivering of
: accounts and
“Laying and delivering of accounts and reports :‘;%‘;"S'6
C. 0.
Accounts and 241.—(1) The directors of a company shall in respect of

reports to be laid each financial year lay before the company in general

;’:‘;’:;:;“Pmy meeting copies of the company’s annual accounts, the

meeting, directors’ report and the auditors’ report on those
accounts. '

(2) If the requirements of subsection (1) are not
complied with before the end of the period allowed for
laying and delivering accounts and reports, every person
who immediately before the end of that period was a
director of the company is guilty of an offence and liable
to a fine and, for continued contravention, to a daily
default fine.

(3) It is a defence for a person charged with such an
offence to prove that he took all reasonable steps for
securing that those requirements would be complied with
before the end of that period.

(4) It is not a defence to prove that the documents in
question were not in fact prepared as required by this
Part.

Accounts and 242.—(1) The directors of a company shall in respect of
reports to be each financial year deliver to the registrar a copy of the
‘r’:;‘i‘s’fr‘:f tothe  company’s annual accounts together with a copy of the
) directors’ report for that year and a copy of the auditors’

report on those accounts.

If any document comprised in those accounts or
reports is in a language other than English, the directors
shall annex to the copy of that document delivered a
translation of it into English, certified in the prescribed
manner to be a correct translation.

(2) If the requirements of subsection (1) are not
complied with before the end of the period allowed for
laying and delivering accounts and reports, every person
who immediately before the end of that period was a
director of the company is guilty of an offence and liable
to a fine and, for continued contravention, to a daily
default fine.



20

PArRTI

c.40

Civil penalty for
failure to deliver
accounts.

Accounts of
subsidiary
undertakings to
be appended in
certain cases.

Companies Act 1989

(3) Further, if the directors of the company fail to
make good the default within 14 days after the service of
a notice on them requiring compliance, the court may on
the application of any member or creditor of the company
or of the registrar, make an order directing the directors
(or any of them) to make good the default within such
time as may be specified in the order.

The court’s order may provide that all costs of and
incidental to the application shall be borne by the
directors.

(4) Itis a defence for a person charged with an offence
under this section to prove that he took all reasonable
steps for securing that the requirements of subsection (1)
would be complied with before the end of the period
allowed for laying and delivering accounts and reports.

(5) It is not a defence in any proceedings under this
section to prove that the documents in question were not
in fact prepared as required by this Part.

242A.—(1) Where the requirements of section 242(1)
are not complied with before the end of the period
allowed for laying and delivering accounts and reports,
the company is liable to a civil penalty.

This is in addition to any liability of the directors under
section 242.

(2) The amount of the penalty is determined by
reference to the length of the period between the end of
the period allowed for laying and delivering accounts and
reports and the day on which the requirements are
complied with, and whether the company is a public or
private company, as follows:—

Public Private
Length of period company  company
Not more than 3 months. £500 £100

More than 3 months but not £1,000 £250
more than 6 months.

More than 6 months but not £2,000 £500
more than 12 months.

More than 12 months. £5,000 £1,000

(3) The penalty may be recovered by the registrar
and shall be paid by him into the Consolidated Fund.

(4) It is not a defence in proceedings under this
section to prove that the documents in question were
not in fact prepared as required by this Part.

243.—(1) The following provisions apply where at the
end of the financial year a parent company has as a
subsidiary undertaking—

(a) a body corporate incorporated outside Great
Britain which does not have an established place
of business in Great Britain, or
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(b). an unincorporated undertaking,

which is excluded from consolidation in accordance with
section 22914) (undertaking with activities different from
the undertakings included in the consolidation).

(2) There shall be appended to the copy of the
company’s annual accounts delivered to the registrar in
accordance with section 242 a copy of the undertaking’s
latest individual accounts and, if it is a parent
undertaking, its latest group accounts.

If the accounts appended are required by law to be
audited, a copy of the auditors’ report shall also be
appended.

(3) The accounts must be for a period ending not more
than twelve months before the end of the financial year for
which the parent company’s accounts are made up.

(4) If any document required to be appended is in a
language other than English, the directors shall annex to
the copy of that document delivered a translation of it
into English, certified in the prescribed manner to be a
correct translation.

(5) The above requirements are subject to the
following qualifications—

(a) an undertaking is not required to prepare for the
purposes of this section accounts which would
not otherwise be prepared, and if no accounts
satisfying the above requirements are prepared
none need be appended;

(b) a document need not be appended if it would not
otherwise be required to be published, or made
available for public inspection, anywhere in the
world, but in that case the reason for not
appending it shall be stated in a note to the
company’s accounts;

(c) where an undertaking and all its subsidiary
undertakings are excluded from consolidation
in accordance with section 229(4), the accounts
of such of the subsidiary undertakings of that
undertaking as are included in its consolidated
group accounts need not be appended.

(6) Subsections (2) to (4) of section 242 (penalties, &c.
in case of default) apply in relation to the requirements of
this section as they apply in relation to the requirements
of subsection (1) of that section.

244 —(1) The period allowed for laying and delivering
accounts and reports is—

(a) for a private company, 10 months after the end
of the relevant accounting reference period, and

(b) for a public company, 7 months after the end of
that period.

ParTI
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This is subject to the following provisions of this
section.

(2) If the relevant accounting reference period is the
company’s first and is a period of more than 12 months,
the period allowed is— ,

(a) 10 months or 7 months, as the case may be, from
the first anniversary of the incorporation of the
company, or

(b) 3 months from the end of the accounting
reference period,

whichever last expires.

(3) Where a company carries on business, or has
interests, outside the United Kingdom, the Channel
Islands and the Isle of Man, the directors may, in respect
of any financial year, give to the registrar before the end
of the period allowed by subsection (1) vr (2) a notice in
the prescribed form—

(a) stating that the company so carries on business
or has such interests, and

(b) claiming a 3 month extension of the period
allowed for laying and delivering accounts and
reports;

and upon such a notice being given the period is extended
accordingly. ‘

(4) If the relevant accounting period is treated as
shortened by virtue of a notice given by the company
under section 225 (alteration of accounting reference
date), the period allowed for laying and delivering
accounts is that applicable in accordance with the above
provisions or 3 months from the date of the notice under
that section, whichever last expires.

(5) If for any special reason the Secretary of State
thinks fit he may, on an application made before the
expiry of the period otherwise allowed, by notice in
writing to a company extend that period by such further
period as may be specified in the notice.

(6) In this section “the relevant accounting reference
period” means the accounting reference period by
reference to which the financial year for the accounts in
question was determined.”.

12. The following sections are inserted in Part VII of the Companies

Act 1985—

Voluntary
revision of
annual accounts
or directors’
report.

“Revision of defective accounts and reports

245.—(1) If it appears to the directors of a company
that any annual accounts of the company, or any
directors’ report, did not comply with the requirements of
this Act, they may prepare revised accounts or a revised
report.



Secretary of
State’s notice in
respect of annual
accounts.

Companies Act 1989 c. 40

(2) Where copies of the previous accounts or report
have been laid before the company in general meeting or
delivered to the registrar, the revisions shall be confined
to—

(a) the correction of those respects in which the
previous accounts or report did not comply with
the requirements of this Act, and

(b) the making of any necessary consequential
alterations.

(3) The Secretary of State may make provision by
regulations as to the application of the provisions of this
Act in relation to revised annual accounts or a revised
directors’ report.

(4) The regulations may, in particular—

(a) make different provision according to whether
the previous accounts or report are replaced or
are supplemented by a document indicating the
corrections to be made;

(b) make provision with respect to the functions of
the company’s auditors in relation to the revised
accounts or report;

(c) require the directors to take such steps as may be
specified in the regulations where the previous
accounts or report have been—

(i) sent out to members and others under
section 238(1),

(ii) laid before the company in general
meeting, or

(iii) delivered to the registrar,

or where a summary financial statement based
on the previous accounts or report has been sent
to members under section 251;

(d) apply the provisions of this Act (including those
creating criminal offences) subject to such
additions, exceptions and modifications as are
specified in the regulations.

(5) Regulations under this section shall be made by
statutory instrument which shall be subject to annulment
in pursuance of a resolution of either House of
Parliament.

245A.—(1) Where copies of a company’s annual
accounts have been sent out under section 238, or a copy
of a company’s annual accounts has been laid before the
company in general meeting or delivered to the registrar,
and it appears to the Secretary of State that there is, or
may be, a question whether the accounts comply with the
requirements of this Act, he may give notice to the
directors of the company indicating the respects in which
it appears to him that such a question arises, or may arise.

ParT1
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(2) The notice shall specify a period of not less than one
month for the directors to give him an explanation of the
accounts or prepare revised accounts.

(3) If at the end of the specified period, or such longer
period as he may allow, itappears to the Secretary of State
that no satisfactory explanation of the accounts has been
given and that the accounts have not been revised so as to
comply with the requirements of this Act, he may if he
thinks fit apply to the court.

(4) The provisions of this section apply equally to
revised annual accounts, in which case the references to
revised accounts shall be read as references to further
revised accounts.

245B.—(1) An application may be made to the court—

(a) by the Secretary of State, after having complied
with section 245A, or

(b) by a person authorised by the Secretary of State
for the purposes of this section, -

for a declaration or declarator that the annual accounts of
a company do not comply with the requirements of this
Act and for an order requiring the directors of the
company to prepare revised accounts.

(2) Notice of the application, together with a general
statement of the matters at issue in the proceedings, shall
be given by the applicant to the registrar for registration.

(3) If the court orders the preparation of revised
accounts, it may give directions with respect to—

(a) the auditing of the accounts,

(b) the revision of any directors’ report or summary
financial statement, and

(c) the taking of steps by the directors to bring the
making of the order to the notice of persons
likely to rely on the previous accounts,

and such other matters as the court thinks fit.

(4) If the court finds that the accounts did not comply
with the requirements of this Act it may order that all or
part of—

(a) the costs (or in Scotland expenses) of and
incidental to the application, and

(b) any reasonable expenses incurred by the
company in connection with or in consequence
of the preparation of revised accounts,

shall be borne by such of the directors as were party to the
approval of the defective accounts.

For this purpose every director of the company at the
time the accounts were approved shall be taken to have
been a party to their approval unless he shows that he
took all reasonable steps to prevent their being approved.
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(5) Where the court makes an order under subsection
(4) it shall have regard to whether the directors party to
the approval of the defective accounts knew or ought to
have known that the accounts did not comply with the
requirements of this Act, and it may exclude one or more
directors from the order or order the payment of different
amounts by different directors.

(6) On the conclusion of proceedings on an application
under this section, the applicant shall give to the registrar
for registration an office copy of the court order or, as the
case may be, notice that the application has failed or been
withdrawn.

(7) The provisions of this section apply equally to
revised annual accounts, in which case the references to
revised accounts shall be read as references to further
revised accounts.

245C.—(1) The Secretary of State may authorise for
the purposes of section 245B any person appearing to
him—

(a) to have an interest in, and to have satisfactory
procedures directed to securing, compliance by
companies with the accounting requirements of
this Act,

(b) to have satisfactory procedures for receiving and
investigating complaints about the annual
accounts of companies, and

(c) otherwise to be a fit and proper person to be
authorised.

(2) A person may be authorised generally or in respect
of particular classes of case, and different persons may be
authorised in respect of different classes of case.

(3) The Secretary of State may refuse to authorise a
person if he considers that his authorisation is
unnecessary having regard to the fact that there are one
or more other persons who have been or are likely to be
authorised. :

(4) Authorisation shall be by order made by statutory
instrument which shall be subject to annulment in
pursuance of a resolution of either House of Parliament.

(5) Where authorisation is revoked, the revoking order
may make such provision as the Secretary of State thinks
fit with respect to pending proceedings.

(6) Neither a person authorised under this section, nor
any officer, servant or member of the governing body of
such a person, shall be liable in damages for anything
done or purporting to be done for the purposes of or in
connection with—

(a) the taking of steps to discover whether there are
grounds for an application to the court,

B
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PART I (b) the determination whether or not to make such
an application, or A
(c) the publication of its reasons for any such
decision, :
unless the act or omission is shown to have been in bad
faith.”. ’

Exemptions and special provisions

Small and 13.—(1) The following sections are inserted in Part VII of the
medium-sized Companies Act 1985, as the beginning of a Chapter II—

companies and
groups.
1985 c. 6. “CHAPTER 11
EXEMPTIONS, EXCEPTIONS AND SPECIAL PROVISIONS
Small and medium-sized companies and groups

Exemptions for 246.—(1) A company which qualifies as a small or

mﬁf‘i‘m medium-sized company in relation to a financial year—
companies. (a) is exempt from the requirements of paragraph

36A of Schedule 4 (disclosure with respect to
compliance with accounting standards), and

(b) is entitled to the exemptions provided by
Schedule 8 with respect to the delivery to the
registrar under section 242 of individual
accounts and other documents for that financial
year.

(2) In that Schedule—
Part I relates to small companies,
Part II relates to medium-sized companies, and
Part III contains supplementary provisions.

(3) A company is not entitled to the exemptions

mentioned in subsection (1) if it is, or was at any time
within the financial year to which the accounts relate—

(a) a public company,
(b) a banking or insurance company, or

(c) an authorised person under the Financial
Services Act 1986,

or if it is or was at any time during that year a member of
an ineligible group.

(4) A group is ineligible if any of its members is—

(a) a public company or a body corporate which
(not being a company) has power under its
constitution to offer its shares or debentures to
the public and may lawfully exercise that power,

(b) an authorised institution under the Banking Act
1987,

(c) an insurance company to which Part II of the
Insurance Companies Act 1982 applies, or
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(d) an authorised person under the Financial
Services Act 1986.

(5) A parent company shall not be treated as -

qualifying as a small company in relation to a financial
year unless the group headed by it qualifies as a small
group, and shall not be treated as qualifying as a medium-
sized company in relation to a financial year unless that
group qualifies as a medium-sized group (see section 249).

247.—(1) A company qualifies as small or medium-
sized in relation to a financial year if the qualifying
conditions are met—

(a) in the case of the company’s first financial year,
in that year, and

(b) in the case of any subsequent financial year, in
that year and the preceding year.

(2) A company shall be treated as qualifying as small
or medium-sized in relation to a financial year—

(a) if it so qualified in relation to the previous
financial year under subsection (1); or

(b) if it was treated as so qualifying in relation to the
previous year by virtue of paragraph (a) and the
qualifying conditions are met in the year in
question.

(3) The qualifying conditions are met by a company in
a year in which it satisfies two or more of the following
requirements— -

Small company

1. Turnover Not more than £2 million
2. Balance sheet total  Not more than £975,000
3. Number of Not more than 50

employees °

Medium-sized company

1. Turnover Not more than £8 million
2. Balance sheet total  Not more than £3.9 million
3. Number of Not more than 250.

employees

(4) For a period which is a company’s financial year
but not in fact a year the maximum figures for turnover
shall be proportionately adjusted.

(5) The balance sheet total means—

(a) .where in the company’s accounts Format 1 of
the balance sheet formats set out in Part I of
Schedule 4 is adopted, the aggregate of the
amounts shown in the balance sheet under the
headings corresponding to items A to D in that
Format, and

(b) where Format 2 is adopted, the aggregate of the
amounts shown under the general heading
“Assets’.

PART]
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(6) The number of employees means the average
number of persons employed by the company in the year
(determined on a weekly basis).

That number shall be determined by applying the
method of calculation prescribed by paragraph 56(2)
and (3) of Schedule 4 for determining the corresponding
number required to be stated in a note to the company’s
accounts.”.

(2) Schedule 6 to this Act is substituted for Schedule 8 to the
Companies Act 1985.

(3) The following sections are inserted in Part VII of the Companies
Act 1985—

“Exemption for ~ 248.—(1) A parent company need not prepare group
small and accounts for a financial year in relation to which the
m“‘ll‘“m’s'”d group headed by that company qualifies as a small or
groups. medium-sized group and is not an ineligible group.

(2) A group is ineligible if any of its members is—

(a) a public company or a body corporate which
(not being a company) has power under its
constitution to offer its shares or debentures to
the public and may lawfully exercise that power,

(b) an authorised institution under the Banking Act
1987,

(c) an insurance company to which Part II of the
Insurance Companies Act 1982 applies, or

(d) an authorised person under the Financial
Services Act 1986.

(3) If the directors of a company propose to take
advantage of the exemption conferred by this section, it is
the auditors’ duty to provide them with a report stating
whether in their opinion the company is entitled to the
exemption.

(4) The exemption does not apply unless—

(a) the auditors’ report states that in their opinion the
company is so entitled, and

(b) that report is attached to the individual accounts
of the company.

Qualification of  249.—(1) A group qualifies as small or medium-sized in
groupassmall  pejation to a financial year if the qualifying conditions are
or medium- met—
sized.
(a) in the case of the parent company’s first financial
year, in that year, and

(b) in the case of any subsequent financial year, in
that year and the preceding year.

(2) A group shall be treated as qualifying as small or
medium-sized in relation to a financial year—

(a) if it so qualified in relation to the previous.
financial year under subsection (1); or
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(b). if it was treated as so qualifying in relation to the
previous year by virtue of paragraph (a) and the
qualifying conditions are met in the year in
question. _

(3) The qﬁalifying conditions are met by a group in a
year in which it satisfies two or more of the following
requirements—

Small group

1. Aggregate turnover  Not more than £2 million net
(or £2.4 million gross)
2. Aggregate balance ~ Not more than £1 million net
sheet total (or £1.2 million gross)
3. Aggregate number  Not more than 50
of employees
Medium-sized group

1. Aggregate turnover  Not more than £8 million net
(or £9.6 million gross)

2. Aggregate balance ~ Not more than £3.9 million
sheet total net (or £4.7 million gross)

3. Aggregate number  Not more than 250.
of employees :

(4) The aggregate figures shall be ascertained by
aggregating the relevant figures determined in
accordance with section 247 for each member of the

group.

In relation to the aggregate figures for turnover and

balance sheet total, “net” means with the set-offs and

- other adjustments required by Schedule 4A in the case of

group accounts and ‘“‘gross” means without those set-

offs and other adjustments; and a company may satisfy

the relevant requirement on the basis of either the net or
the gross figure.

(5) The figures for each subsidiary undertaking shall
be those included in its accounts for the relevant
financial year, that is—

(a) if its financial year ends with that of the parent
company, that financial year, and

(b) if not, its financial year ending last before the
end of the financial year of the parent
company.

(6) If those figures cannot be obtained without
disproportionate expense or undue delay, the latest
available figures shall be taken.”.

ParT I
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9%4. The following section is inserted in Part VII of the Companies Act
1985— -

“Dormant companies
~ Resolution not 250.—(1) A company may by special resolution make
:° u&%‘“‘ * jtself exempt from the provisions of this Part relating to

the audit of accounts in the following cases—

(a) if the company has been dormant from the time
of its formation, by a special resolution passed
before the first general meeting of the company
at which annual accounts are laid;

(b) if the company has been dormant since the end
of the previous financial year and—

(@) is entitled in respect of its individual .
accounts for that year to the exemptions
conferred by section 246 on a small company,
or would be so entitled but for being a
member of an ineligible group, and

(ii) is not required to prepare group
accounts for that year,

by a special resolution passed at a general
meeting of the company at which the annual
accounts for that year are laid.

2 A company may not pass such a resolution if it is—
(a) a public company,
(b) a banking or insurance company, or

(c) an authorised person under the Financial
Services Act 1986.

(3) A company is “dormant” during a period in which
no significant accounting transaction occurs, that is, no
transaction which is required by section 221 to be entered
in the company’s accounting records; and a company
ceases to be dormant on the occurrence of such a
transaction.

For this purpose there shall be disregarded any
transaction arising from the taking of shares in the
company by a subscriber to the memorandum in
pursuance of an undertaking of his in the memorandum.

(4) Where a company is, at the end of a financial year,
- exempt by virtue of this section from the provisions of this
Part relating to the audit of accounts—

(a) sections 238 and 239 (right to receive or demand
copies of accounts and reports) have effect with
the omission of references to the auditors’

report;
(b) no copies of an auditors’ report need be laid
before the company in general meeting;

(c) no copy of an auditors’ report need be delivered
to the registrar, and if none is delivered, the copy
of the balance sheet so delivered shall contain a
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statement by the directors, in a position
immediately above the signature required by
section 233(4), that the company was dormant
throughout the financial year; and

(d) the company shall be treated as entitled in respect
of its individual accounts for that year to the
exemptions conferred by section 246 on a small
company notwithstanding that it is a member of
an ineligible group.

(5) Where a company which is exempt by virtue of this
section from the provisions of this Part relating to the
audit of accounts—

(a) ceases to be dormant, or

(b) would no longer qualify (for any other reason) to
make itself exempt by passing a resolution
under this section,

it shall thereupon cease to be so exempt.”.

15. The following section is inserted in Part VII of the Companies Act

1985—

Provision of
summary
financial
statement to
shareholders.

“Listed public companies

~ 251.—(1) A public company whose shares, or any class
of whose shares, are listed need not, in such cases as may
be specified by regulations made by the Secrétary of State,
and provided any conditions so specified are complied
with, send copies of the documents referred to in section
238(1) to members of the company, but may instead send
them a summary financial statement.

In this subsection “listed” means admitted to the
Official List of The International Stock Exchange of the
United Kingdom and the Republic of Ireland Limited.

-(2) Copies of the documents referred to in section
238(1) shall, however, be sent to any member of the
company who wishes to receive them; and the Secretary
of State may by regulations make provision as to the
manner in which it is to be ascertained whether a member
of the company wishes to receive them.

(3) The summary financial statement shall be derived
from the company’s annual accounts and the directors’
report and shall be in such form and contain such
information as may be specified by regulations made by
the Secretary of State.

(4) Every summary financial statement shall—

(a) state that it is only a summary of information in
the company’s annual accounts and the
directors’ report;

(b) contain a statement by the company’s auditors
of their opinion as to whether the summary
financial statement is consistent with those

ParT1
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PART I accounts and that report and complies with the
requirements of this section and regulations
made under it;

(c) state whether the auditors’ report on the annual
accounts was unqualified or qualified, and if it
was qualified set out the report in full together
with any further material needed to understand
the qualification;

(d) state whether the auditors’ report on the annual
accounts contained a statement under—

(i) section 237(2) (accounting records or
returns inadequate or accounts not agreeing
with records and returns), or

(ii) section 237(3) (failure to obtain
necessary information and explanations),

and if so, set out the statement in full.

(5) Regulations under this section shall be made by
statutory instrument which shall be subject to annulment
in pursuance of a resolution of either House of
Parliament.

(6) If default is made in complying with this section or
regulations made under it, the company and every officer
of it who is in default is guilty of an offence and liable to
a fine. '

(7) Section 240 (requirements in connection with
publication of accounts) does not apply in relation to the
provision to members of a company of a summary
financial statement in accordance with this section.”.

Private 16. The following sections are inserted in Part VII of the Companies
companies: Act 1985—

el_ection to.

dispense with “Private companies

laying of

aﬁounwm Election to 252.—(1) A private company may elect (by elective
gfo:?” dispense with  resolution in accordance with section 379A) to dispense

laying of

general meeting.  accounts and with the laying of accounts and reports before the
1985¢. 6. reports before  COMPany in general meeting.

general meeting.  (2) An election has effect in relation to the accounts
and reports in respect of the financial year in which the
election is made and subsequent financial years.

(3) Whilst an election is in force, the references in the
following provisions of this Act to the laying of accounts
before the company in general meeting shall be read as
references to the sending of copies of the accounts to
members and others under section 238(1)—

(a) section 235(1) (accounts on which auditors are to
report),

(b) section 270(3) and (4) (accounts by reference to
which distributions are justified), and
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(c) section 320(2) (accounts relevant for determining Part I

.company’s net assets for purposes of
ascertaining whether approval required for
certain transactions);

and the requirement in section 271(4) that the auditors’
statement under that provision be laid before the
company in general meeting shall be read as a
requirement that it be sent to members and others along
with the copies of the accounts sent to them under section
238(1).

(4) If an election under this section ceases to have
effect, section 241 applies in relation to the accounts and
reports in respect of the financial year in which the
election ceases to have effect and subsequent financial
years.

Right of 253.—(1) Where an election under section 252 is in
shareholder to  force, the copies of the accounts and reports sent out in
require laying of 006 dance with section 238(1)—

accounts.
(a) shall be sent not less than 28 days before the end
of the period allowed for laying and delivering
accounts and reports, and '

(b) shall be accompanied, in the case of a member of
the company, by a notice informing him of his
right to require the laying of the accounts and
reports before a general meeting;

and section 238(5) (penalty for default) applies in relation
to the above requirements as to the requirements
contained in that section.

(2) Before the end of the period of 28 days beginning
with the day on which the accounts and reports are sent
out in accordance with section 238(1), any member or
auditor of the company may by notice in writing
deposited at the registered office of the company require
that a general meeting be held for the purpose of laying
the accounts and reports before the company.

(3) If the directors do not within 21 days from the date
of the deposit of such a notice proceed duly to convene a

meeting, the person who deposited the notice may do so
himself.

(4) A meeting so convened shall not be held more than
three months from that date and shall be convened in the
same manner, as nearly as possible, as that in which
meetings are to be convened by directors.

(5) Where the directors do not duly convene a meeting,
any reasonable expenses incurred by reason of that failure
by the person who deposited the notice shall be made
good to him by the company, and shall be recouped by the
company out of any fees, or other remuneration in respect
of their services, due or to become due to such of the
directors as were in default.
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(6) The directors shall be deemed not to have duly
convened a meeting if they convene a meeting for a date
more than 28 days after the date of the notice convening
it.”.

17. The following section is inserted in Part VII of the Companies Act
1985—

“Unlimited companies

Exemption from  254.—(1) The directors of an unlimited company are

requirementto  not required to deliver accounts and reports to the

ﬂ“‘ a°r‘t’:““" registrar in respect of a financial year if the following
Feports. conditions are met.

(2) The conditions are that at no time during the
relevant accounting reference period—

(a) has the company been, to its knowledge, a
subsidiary undertaking of an undertaking
which was then limited, or

(b) have there been, to its knowledge, exercisable by
or on behalf of two or more undertakings which
were then limited, rights which if exercisable by
one of them would have made the company a
subsidiary undertaking of it, or

(c) has the company been a parent company of an
undertaking which was then limited.

The references above to an undertaking being limited at
a particular time are to an undertaking (under whatever
law established) the liability of whose members is at that
time limited.

(3) The exemption conferred by this section does not
apply if at any time during the relevant accounting period
the company carried on business as the promoter of a
trading stamp scheme within the Trading Stamps Act
1964.

(4) Where a company is exempt by virtue of this
section from the obligation to deliver accounts, section
240 (requirements in connection with publication of
accounts) has effect with the following modifications—

(a) in subsection (3)(b) for the words from ‘whether
statutory accounts’ to ‘have been delivered to
the registrar’ substitute ‘that the company is
exempt from the requirement to deliver
statutory accounts’, and

(b) in subsection (5) for ‘as required to be delivered
to the registrar under section 242’ substitute ‘as
prepared in accordance with this Part and

? 9

approved by the board of directors’.”.
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18.—(1) The following sections are inserted in Part VII of the
Companies Act 1985—

Special
provisions for
banking and
insurance
companies.

Special
provisions for
banking and
insurance

groups.

“Banking and insurance companies and groups

255—(1) A banking or insurance company may
prepare its individual accounts in accordance with Part I
of Schedule 9 rather than Schedule 4.

(2) Accounts so prepared shall contain a statement that
they are prepared in accordance with the special
provisions of this Part relating to banking companies or
insurance companies, as the case may be.

(3) In relation to the preparation of individual accounts
in accordance with the special provisions of this Part
relating to banking or insurance companies, the
references to the provisions of Schedule 4 in section 226(4)
and (5) (relationship between specific requirements and
duty to give true and fair view) shall be read as references
to the provisions of Part I of Schedule 9.

(4) The Secretary of State may, on the application or
with the consent of the directors of a company which
prepares individual accounts in accordance with the
special provisions of this Part relating to banking or
insurance companies, modify in relation to the company
any of the requirements of this Part for the purpose of
adapting them to the circumstances of the company.

This does not affect the duty to give a true and fair view.

255A.—(1) The parent company of a banking or
insurance group may prepare group accounts in
accordance with the provisions of this Part as modified by
Part II of Schedule 9.

(2) Accounts so prepared shall contain a statement that
they are prepared in accordance with the special
provisions of this Part relating to banking groups or
insurance groups, as the case may be. '

(3) References in this Part to a banking group are to a
group where—

(a) the parent company is a banking company, or

(b) at least one of the undertakings in the group is an
authorised institution under the Banking Act
1987 and the predominant activities of the
group are such as to make it inappropriate to
prepare group accounts in accordance with the
formats in Part I of Schedule 4.

(4) References in this Part to an insurance group are to
a group where—
(a) the parent company is an insurance company, or

(b) the predominant activity of the group is insurance
business and activities which are a direct
extension of or ancillary to insurance business.

PArT I
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(5) In relation to the preparation of group accounts in
accordance with the special provisions of this Part
relating to banking or insurance groups, the references to
the provisions of Schedule 4A in section 227(5) and (6)
(relationship between specific requirements and duty to
give true and fair view) shall be read as references to those
provisions as modified by Part II of Schedule 9.

(6) The Secretary of State may, on the application or
with the consent of the directors of a company which
prepares group accounts in accordance with the special
provisions of this Part relating to banking or insurance
groups, modify in relation to the company any of the
requirements of this Part for the purpose of adapting
them to the circumstances of the company.

255B.—(1) In relation to a company which prepares
accounts in accordance with the special provisions of this
Part relating to banking companies or groups, the
provisions of Schedule 5 (additional disclosure: related
undertakings) have effect subject to Part III of Schedule
9.

(2) In relation to a banking company, or the parent
company of a banking company, the provisions of
Schedule 6 (disclosure: emoluments and other benefits of
directors and others) have effect. subject to Part IV of
Schedule 9.

255C.—(1) The following provisions apply in relation
to the directors’ report of a company for a financial year
in respect of which it prepares accounts in accordance
with the special provisions of this Part relating to banking
or insurance companies or groups.

(2) The information required to be given by paragraph
6, 8 or 13 of Part I of Schedule 9 (which is allowed to be
given in a statement or report annexed to the accounts),
may be given in the directors’ report instead.

Information so given shall be treated for the purposes
of audit as forming part of the accounts.

(3) The reference in section 234(1)(b) to the amount
proposed to be carried to reserves shall be construed as a
reference to the amount proposed to be carried to reserves
within the meaning of Part I of Schedule 9.

(4) If the company takes advantage, in relation to its
individual or group accounts, of the exemptions
conferred by paragraph 27 or 28 of Part I of Schedule 9,
paragraph 1 of Schedule 7 (disclosure of asset values) does
not apply.

(5) The directors’ report shall, in addition to complying
with Schedule 7, also comply with Schedule 10 (which
specifies additional matters to be disclosed).”.
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(2) The following section is inserted in Part VII of the Companies Act
1985—

“Power toapply  255D.—(1) The Secretary of State may by regulations

provisionsto  apply to banking partnerships, subject to such exceptions,

b"“‘k‘“ghi adaptations and modifications as he considers

partnerships- appropriate, the provisions of this Part applying to
banking companies.

(2) A “banking partnership” means a partnership
which is an authorised institution under the Banking Act
1987.

(3) Regulations under this section shall be made by
statutory instrument.

(4) No regulations under this section shall be made
unless a draft of the instrument containing the regulations
has been laid before Parliament and approved by a
resolution of each House.”.

(3) Schedule 9 to the Companies Act 1985 (form and content of special
category accounts) is amended in accordance with Schedule 7 to this Act.

(4) In that Schedule—

Part I contains amendments relating to the form and content of
accounts of banking and insurance companies and groups,

Part II contains provisions with respect to the group accounts of
banking and insurance groups,

Part III contains provisions adapting the requirements bf Schedule 5
to the Companies Act 1985 (additional disclosure: related
undertakings), and

Part IV contains provisions relating to the requirements of Schedule
6 to that Act (additional disclosure: emoluments and other
benefits of directors and others).

(5) Schedule 8 to this Act (directors’ report where accounts prepared in
accordance with special provisions for banking and insurance companies
and groups) is substituted for Schedule 10 to the Companies Act 1985.

Supplementary provisions

19. The following section is inserted in Part VII of the Companies Act
1985, as the beginning of a Chapter III—

“CHAPTER III
SUPPLEMENTARY PROVISIONS
Accounting standards
Accounting 256.—(1) In this Part “accounting standards” means
standards. statements of standard accounting practice issued by such

body or bodies as may be prescribed by regulations.

(2) References in this Part to accounting standards
applicable to a company’s annual accounts are to such
standards as are, in accordance with their terms, relevant
to the company’s circumstances and to the accounts.

ParT1
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PART 1 ‘ (3) The Secretary of State may make grants to or for the
purposes of bodies concerned with—

(a) issuing accounting standards,

(b) overseeing and directing the issuing of such
standards, or

(c) investigating departures from such standards or
from the accounting requirements of this Act
and taking steps to secure compliance with
them. _

(4) Regulations under this section may contain such
transitional and other supplementary and incidental
provisions as appear to the Secretary of State to be
appropriate.”.

Power to alter 20. The following section is inserted in Part VII of the Companies Act

accounting 1985—
requirements.

1985 c. 6.

“Power to alter accounting requirements

Power of 257.—(1) The Secretary of State may by regulations
Secretary of made by statutory instrument modify the provisions of

State to alter this Part
accounting )

_ requirements. (2) Regulations which—

(a) add to the classes of documents required to be
prepared, laid before the company in general
meeting or delivered to the registrar,

(b) restrict the classes of company which have the
benefit of any exemption, exception or special
provision, '

(c) require additional matter to be included in a
document of any class, or

(d) otherwise render the requirements of this Part
‘ more onerous, ‘

shall not be made unless a draft of the instrument
containing the regulations has been laid before
Parliament and approved by a resolution of each House.

(3) Otherwise, a statutory instrument containing
regulations under this section shall be subject to
annulment in pursuance of a resolution of either House of
Parliament.

(4) Regulations under this section may—

(a) make different provision for different cases or
classes of case,

(b) repeal = and re-enact provisions with
modifications of form or arrangement, whether
or not they are modified in substance,

(c) make consequential amendments or repeals in
other provisions of this Act, or in other
enactments, and
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(d) contain such transitional and other incidental
and supplementary provisions as the Secretary
of State thinks fit.

(5) Any modification by regulations under this section
of section 258 or Schedule 10A (parent and subsidiary
undertakings) does not apply for the purposes of
enactments outside the Companies Acts unless the
regulations so provide.”.

21.—(1) The following section is inserted in Part VII of the Companies
Act 1985—

“Parent and subsidiary undertakings
Parent and 258.—(1) The expressions ‘“‘parent undertaking” and
i‘;‘(’is;ft‘:gngs “subsidiary undertaking” in this Part shall be construed

as follows; and a “parent company” means a parent
undertaking which is a company.

(2) Anundertaking is a parent undertaking in relation
to another undertaking, a subsidiary undertaking, if—

(a) it holds a majority of the voting rights in the
undertaking, or

(b) it is a member of the undertaking and has the
right to appoint or remove a majonty of its
board of directors, or

(c) it has the right to exercise a dommant influence
over the undertaking—

(i) by virtue of provisions contained in the
undertaking’s memorandum or articles, or

(ii) by virtue of a control contract, or

(d) it is a member of the undertaking and controls
alone, pursuant to an agreement with other
shareholders or members, a majority of the
voting rights in the undertaking.

(3) For the purposes of subsection (2) an undertaking
shall be treated as a member of another undertaking—

(a) if any of its subsidiary undertakings is a member
of that undertaking, or

(b) if any shares in that other undertaking are held by
a person acting on behalf of the undertaking or
any of its subsidiary undertakings.

(4) An undertaking is also a parent undertaking in
relation to another undertaking, a subsidiary
undertaking, if it has a participating interest in the
undertaking and—

(a) it actually exercises a dominant influence over it,
or

(b) it and the subsidiary undertaking are managed
on a unified basis.

PARTI

Parent and
subsidiary

undertakings.
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(5) A parent undertaking shall be treated as the parent
undertaking of undertakings in relation to which any of
its subsidiary undertakings are, or are to be treated as,
parent undertakings; and references to its subsidiary
undertakings shall be construed accordingly.

(6) Schedule 10A contains provisions explaining
expressions used in this section and otherwise
supplementing this section.”.

(2) Schedule 9 to this Act (parent and subsidiary undertakings:
supplementary provisions) is inserted after Schedule 10 to the Companies
Act 1985, as Schedule 10A.

22. The following sections are inserted in Part VII of the Companies

Act 1985—

Meaning of
“undertaking”
and related
expressions.

“Other interpretation provisions

259.—(1) In this Part “undertaking™ means—
(a) a body corporate or partnership, or
(b) an unincorporated association carrying on a
trade or business, with or without a view to
profit.

(2) In this Part references to shares—

(a) in relation to an undertaking with a share
capital, are to allotted shares;

(b) in relation to an undertaking with capital but no
share capital, are to rights to share in the capital
of the undertaking; and

(c) inrelation to an undertaking without capital, are
to interests—

(i) conferring any right to share in the
profits or liability to contribute to the losses
of the undertaking, or

(ii) giving rise to an obligation to
contribute to the debts or expenses of the
undertaking in the event of a winding up.

(3) Other expressions appropriate to companies shall
be construed, in relation to an undertaking which is not a
company, as references to the corresponding persons,
officers, documents or organs, as the case may be,
appropriate to undertakings of that description.

This is subject to provision in any specific context
providing for the translation of such expressions.

(4) References in this Part to “fellow subsidiary
undertakings” are to undertakings which are subsidiary
undertakings of the same parent undertaking but are not
parent undertakings or subsidiary undertakings of each
other.
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(5) In this Part “group undertaking”, in relation to an
undertaking, means an undertaking which is—

(a) a parent undertaking or subsidiary undertaking
of that undertaking, or

(b) a subsidiary undertaking of any parent
undertaking of that undertaking.

Participating 260.—(1) In this Part a “participating interest’ means

Interests. an interest held by an undertaking in the shares of another
undertaking which it holds on a long-term basis for the
purpose of securing a contribution to its activities by the
exercise of control or influence arising from or related to
that interest. :

(2) A holding of 20 per cent. or more of the shares of
an undertaking shall be presumed to be a participating
interest unless the contrary is shown.

(3) The reference in subsection (1) to an interest in
shares includes—

(a) aninterest which is convertible into an interest in
shares, and ' '

(b) an option to acquire shares or any such interest;

and an interest or option falls within paragraph (a) or (b)
notwithstanding that the shares to which it relates are,
until the conversion or the exercise of the option,
unissued. ,

(4) For the purposes of this section an interest held on
behalf of an undertaking shall be treated as held by it.

(5) For the purposes of this section as it applies in
relation to the expression “participating interest” in
section 258(4) (definition of “subsidiary undertaking”)—

(a) there shall be attributed to an undertaking any
interests held by any of its subsidiary
undertakings, and

(b) the references in subsection (1) to the purpose
and activities of an undertaking include the
purposes and activities of any of its subsidiary
undertakings and of the group as a whole.

(6) In the balance sheet and profit and loss formats set
out in Part I of Schedule 4, “participating interest™ does
not include an interest in a group undertaking.

(7) For the purposes of this section as it applies in
relation to the expression “‘participating interest”—

(a) in those formats as they apply in relation to
group accounts, and

PArTI
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(b) in paragraph 20 of Schedule 4A (group accounts:
undertakings to be accounted for as associated
“undertakings),

the references in subsections (1) to (4) to the interest held
by, and the purposes and activities of, the undertaking
concerned shall be construed as references to the interest
held by, and the purposes and activities of, the group
(within the meaning of paragraph 1 of that Schedule).

261.—(1) Information required by this Part to be given
in notes to a company’s annual accounts may be
contained in the accounts or in a separate document
annexed to the accounts.

(2) References in this Part to a company’s annual
accounts, or to a balance sheet or profit and loss account,
include notes to the accounts giving information which is
required by any provision of this Act, and required or
allowed by any such provision to be given in a note to
company accounts.

262.—(1) In this Part—
“annual accounts’ means—

(a) the individual accounts required by
section 226, and

(b) any group accounts required by section
(but see also section 230 (treatment of
individual profit and loss account where group
accounts prepared));

‘“annual report™, in relation to a company, means the
directors’ report required by section 234;

“balance sheet date” means the date as at which the
balance sheet was made up;

“capitalisation”, in relation to work or costs, means
treating that work or those costs as a fixed asset;

“credit institution” means an undertaking carrying
on a deposit-taking business within the meaning
of the Banking Act 1987;

“fixed assets” means assets of a company which are
intended for use on a continuing basis in the
company’s activities, and “‘current assets”
means assets not intended for such use;

“group” means a parent undertaking and its
subsidiary undertakings;

“included in the consolidation”, in relation to group
accounts, or “included in consolidated group
accounts”, means that the undertaking is
included in the accounts by the method of full
(and not proportional) consolidation, and
references to an undertaking excluded from
consolidation shall be construed accordingly;
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“purchase price”, in relation to an asset of a
company or any raw materials or consumables
used in the production of such an asset, includes
any consideration (whether in cash or
otherwise) given by the company in respect of
that asset or those materials or consumables, as
the case may be;

“qualified”, in relation to an auditors’ report, means
that the report does not state the auditors’
unqualified opinion that the accounts have been
properly prepared in accordance with this Act
or, in the case of an undertaking not required to
prepare accounts in accordance with this Act,
under any corresponding legislation under
which it is required to prepare accounts;

“true and fair view” refers—

(a) in the case of individual accounts, to
the requirement of section 226(2), and

(b) in. the case of group accounts, to the
requirement of section 227(3);

“turnover”, in relation to a company, means the
amounts derived from the provision of goods
and services falling within the company’s
ordinary activities, after deduction of—

(i) trade discounts,
(ii) value added tax, and

(iii) any other taxes based on the amounts
so derived. :

(2) In the case of an undertaking not trading for profit,
any reference in this Part to a profit and loss account is to
an income and expenditure account; and references to
profit and loss and, in relation to group accounts, to a
consolidated profit and loss account shall be construed
accordingly.

(3) References in this Part to “realised profits” and
“realised losses”, in relation to a company’s accounts, are
to such profits or losses of the company as fall to be
treated as realised in accordance with principles generally
accepted, at the time when the accounts are prepared,
with respect to the determination for accounting purposes

- of realised profits or losses.

This is without prejudice to—

(a) the construction of any other expression (where
appropriate) by reference to accepted
accounting principles or practice, or

(b) any specific provision for the treatment of profits
or losses of any description as realised.

262A. The following Table shows the provisions of
this Part defining or otherwise explaining expressions
used in this Part (other than expressions used only in the
same section or paragraph)—

PArRT 1
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accounting reference date and
accounting reference period

accounting standards and applicable
accounting standards

annual accounts

(generally)
(includes notes to the accounts)

annual report

asio‘:i)ated undertaking (in Schedule

balance sheet (includes notes)

balance sheet date

banking group

capitalisation (in relation to work or
costs)

credit institution

current assets

fellow subsidiary undertaking

financial year

fixed assets

group

group undertaking

historical cost accounting rules (in
Schedule 4)

included in the consolidation and
related expressions

individual accounts

insurance group

land of freehold tenure and land of
leasehold tenure (in relation to
Scotland)

—in Schedule 4

—in Schedule 9

lease, long lease and short lease
—in Schedule 4

-—in Schedule 9

listed investment
—in Schedule 4

—in Schedule 9

notes to the accounts

parent undertaking (and parent
company)

participating interest

pension costs (in Schedule 4)

period allowed for laying and
delivering accounts and reports

profit and loss account

(includes notes)

(in relation to a company not

trading for profit)

provision

—in Schedule 4

—in Schedule 9

purchase price

section 224

section 256

section 262(1)
section 261(2)
section 262(1)

paragraph 20 of that
Schedule

section 261(2)
section 262(1)
section 255A(3)
section 262(1)

section 262(1)

section 262(1)

section 259(4)

section 223

section 262(1)

section 262(1)

section 259(5)

paragraph 29 of that
Schedule

section 262(1)

section 262(1)
section 255A(4)

paragraph 93 of that
Schedule

paragraph 36 of that
Schedule

paragraph 83 of that
Schedule

paragraph 34 of that
Schedule

paragraph 84 of that
Schedule

paragraph 33 of that
Schedule

section 261(1)

section 258 and Schedule
10A

section 260

paragraph 94(2) and (3)
of that Schedule

section 244

section 261(2)
section 262(2)

paragraphs 88 and 89 of
that Schedule

paragraph 32 of that
Schedule :

section 262(1)
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qualified section 262(1) Part 1
realised losses and realised profits section 262(3)
reserve (in Schedule 9) paragraph 32 of that
Schedule
shares : . section 259(2)
social security costs (in Schedule 4) paragraph 94(1) and (3)
of that Schedule

special provisions for banking and sections 255 and 255A
insurance companies and groups

subsidiary undertaking section 258 and
Schedule 10A

true and fair view section 262(1)

turnover section 262(1)

undertaking and related expressions section 259(1) to (3)”.

Consequential amendments

23. The enactments specified in Schedule 10 have effect with the Consequential
amendments specified there, which are consequential on the amendments amendments.
made by the preceding provisions of this Part.

ParT I1
ELIGIBILITY FOR APPOINTMENT AS COMPANY AUDITOR
Introduction

24.—(1) The main purposes of this Part are to secure that only persons Introduction.
who are properly supervised and appropriately qualified are appointed :
company auditors, and that audits by persons so appointed are carried

out properly and with integrity and with a proper degree of independence.

(2) A “company auditor” means a person appointed as auditor under
Chapter V of Part XI of the Companies Act 1985; and the expressions 1985c. 6.
“company audit” and ‘“company audit work™ shall be construed
accordingly.

Eligibility for appointment
25.—(1) A person is eligible for appointment as a company auditor Eligibility for
only if he— _ appointment.
(a) is a member of a recognised supervisory body, and
(b) is eligible for the appointment under the rules of that body.

(2) An individual or a firm may be appointed a company auditor.

(3) In the cases to which section 34 applies (individuals retaining only
1967 Act authorisation) a person’s eligibility for appointment as a
company auditor is restricted as mentioned in that section.

26.—(1) The following provisions apply to the appointment as Effect of
company auditor of a partnership constituted under the law of England appointment of
and Wales or Northern Ireland, or under the law of any other country or Ppartnership.
territory in which a partnership is not a legal person.

(2) The appointment is (unless a contrary intention appears) an
appointment of the partnership as such and not of the partners.
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(3) Where the partnership ceases, the appointment shall be treated as
extending to—

(a) any partnership which succeeds to the practice of that
partnership and is eligible for the appointment, and

(b) any person who succeeds to that practice having previously
carried it on in partnership and is eligible for the appointment.

(4) For this purpose a partnership shall be regarded as succeeding to
the practice of another partnership only if the members of the successor
partnership are substantially the same as those of the former partnership;
and a partnership or other person shall be regarded as succeeding to the
practice of a partnership only if it or he succeeds to the whole or
substantially the whole of the business of the former partnership.

(5) Where the partnership ceases and no person succeeds to the
appointment under subsection (3), the appointment may with the consent
of the company be treated as extending to a partnership or other person
eligible for the appointment who succeeds to the business of the former
partnership or to such part of it as is agreed by the company shall be
treated as comprising the appointment.

27.—(1) A person is ineligible for appointment as company auditor of
a company if he is—

(a) an officer or employee of the company, or

(b) apartner or employee of such a person, or a partnership of which
such a person is a partner,

or if he is ineligible by virtue of paragraph (a) or (b) for appointment as
company auditor of any associated undertaking of the company.

For this purpose an auditor of a company shall not be regarded as an
officer or employee of the company.

(2) A person is also ineligible for appointment as company auditor of
a company if there exists between him or any associate of his and the
company or any associated undertaking a connection of any such
description as may be specified by regulations made by the Secretary of
State.

The regulations may make different provisions for different cases.
(3) In this section ‘““associated undertaking”, in relation to a company,

means—

(a) aparent undertaking or subsidiary undertaking of the company,
or

(b) a subsidiary undertaking of any parent undertaking of the
company. ‘

(4) Regulations under this section shall be made by statutory
instrument which shall be subject to annulment in pursuance of a
resolution of either House of Parliament.

28.—(1) No person shall act as a company auditor if he is ineligible for
appointment to the office.
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(2) If during his term of office a company auditor becomes ineligible
for appointment to the office, he shall thereupon vacate office and shall
forthwith give notice in writing to the company concerned that he has
vacated it by reason of ineligibility.

(3) A person who acts as company auditor in contravention of
subsection (1), or fails to give notice of vacating his office as required by
subsection (2), is guilty of an offence and liable—

(a) on conviction on indictment, to a fine, and

(b) on summary conviction, to a fine not exceeding the statutory
maximum.

(4) In the case of continued contravention he is liable on a second or
subsequent summary conviction (instead of the fine mentioned in
subsection (3)(b)) to a fine not exceeding one-tenth of the statutory
maximum in respect of each day on which the contravention is continued.

(5) In proceedings against a person for an offence under this section it
is a defence for him to show that he did not know and had no reason to
believe that he was, or had become, ineligible for appointment.

29.—(1) Where a person appointed company auditor was, for any part
of the period during which the audit was conducted, ineligible for
appointment to that office, the Secretary of State may direct the company
concerned to retain a person eligible for appointment as auditor of the
company—

(a) to audit the relevant accounts again, or

(b) to review the first audit and to report (glvmg his reasons) whether
a second audit is needed;

and the company shall comply with such a direction within 21 days of its
being given.

(2) Ifasecond audit is recommended the company shall forthwith take
such steps as are necessary to comply with the recommendation.

(3) Where a direction is given under this section, the Secretary of State
shall send a copy of the direction to the registrar of companies; and the
company shall within 21 days of receiving any report under subsection
(1)(b) send a copy of it to the registrar of companies.

The provisions of the Companies Act 1985 relating to the delivery of
documents to the registrar apply for the purposes of this subsection.

(4) Any statutory or other provisions applying in relation to the first
audit shall apply, so far as practicable, in relation to a second audit under
this section.

(5) If a company fails to comply with the requirements of this section,
it is guilty of an offence and liable on summary conviction to a fine not
exceeding the statutory maximum; and in the case of continued
contravention it is liable on a second or subsequent summary conviction
(instead of the fine mentioned above) to a fine not exceeding one-tenth of
the statutory maximum in respect of each day on which the contravention
is continued.

ParTII
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ParTII
(6) A direction under this section is, on the application of the Secretary

of State, enforceable by injunction or, in Scotland, by an order under
1988 c. 36. section 45 of the Court of Session Act 1988.

(7) If a person accepts an appointment, or continues to act, as
company auditor at a time when he knows he is ineligible, the company
concerned may recover from him any costs incurred by it in complying
with the requirements of this section.

Recognition of supervisory bodies and professional qualifications

Supervisory 30.—(1) In this Part a “supervisory body” means a body established in
bodies. the United Kingdom (whether a body corporate or an unincorporated
association) which maintains and enforces rules as to—

(a) the eligibility of persons to seek appointment as company
auditors, and

(b) the conduct of company audit work,

which are binding on persons seeking appointment or acting as company
auditors either because they are members of that body or because they are
otherwise subject to its control.

(2) In this Part references to the members of a supervisory body are to
the persons who, whether or not members of the body, are subject to its
rules in seeking appointment or acting as company auditors.

(3) In this Part references to the rules of a supervisory body are to the
rules (whether or not laid down by the body itself) which the body has
power to enforce and which are relevant for the purposes of this Part.

This includes rules relating to the admission and expulsion of members
of the body, so far as relevant for the purposes of this Part.

(4) In this Part references to guidance issued by a supervisory body are
to guidance issued or any recommendation made by it to all or any class
of its members or persons seeking to become members which would, if it
were a rule, fall within subsection (3).

(5) The provisions of Parts I and II of Schedule 11 have effect with
respect to the recognition of supervisory bodies for the purposes of this
Part.

Meaning of 31—<1HA vperson holds an appropriate qualification for the purposes
“appropriate of this Part if—

qualification” (a) he was, by virtue of membership of a body recognised for the

1985 c. 6. purposes of section 389(1)(a) of the Companies Act 1985,
qualified for appointment as auditor of a company under that
section immediately before 1st January 1990 and immediately
before the commencement of section 25 above,

(b) he holds a recognised professional qualification obtained in the
United Kingdom, or

(c) he holds an approved overseas qualification and satisfies any
additional educational requirements applicable in accordance
with section 33(4).
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(2) A person who, immediately before 1st January 1990 and
immediately before the commencement of section 25 above, was qualified
for appointment as auditor of a company under section 389 of the
Companies Act 1985 otherwise than by virtue of membership of a body
recognised for the purposes of section 389(1)(a)—

(a) shall be treated as holding an appropriate qualification for
twelve months from the day on which section 25 comes into
force, and

(b) shall continue to be so treated if within that period he notifies the
Secretary of State that he wishes to retain the benefit of his
qualification.

The notice shall be in writing and shall contain such information as the
Secretary of State may require.

(3) If a person fails to give such notice within the time allowed he may
apply to the Secretary of State, giving such information as would have
been required in connection with a notice, and the Secretary of State may,
if he is satisfied—

(a) that there was good reason why the applicant did not give notice
in time, and

(b) that the applicant genuinely intends to practise as an auditor in
Great Britain,

direct that he shall be treated as holding an appropriate qualification for
the purposes of this Part.

(4) A person who—

(a) began before 1st January 1990 a course of study or practical
training leading to a professional qualification in accountancy
offered by a body established in the United Kingdom, and

(b) obtained that qualification on or after that date and before
1st January 1996,

shall be treated as holding an appropriate qualification if the qualification
is approved by the Secretary of State for the purposes of this subsection.

(5) Approval shall not be given unless the Secretary of State is satisfied
that the body concerned has or, as the case may be, had at the relevant
time adequate arrangements to ensure that the qualification is, or was,
awarded only to persons educated and trained to a standard equivalent to
that required in the case of a recognised professional qualification.

(6) A person shall not be regarded as holding an appropriate
qualification for the purposes of this Part except in the above cases.

32.—(1) In this Part a “qualifying body” means a body established in
the United Kingdom (whether a body corporate or an unincorporated
association) which offers a professional qualification in accountancy.

(2) In this Part references to the rules of a qualifying body are to the
rules (whether or not laid down by the body itself) which the body has
power to enforce and which are relevant for the purposes of this Part.

This includes rules relating to—

(a) admission to or expulsion from a course of study leading to a
qualification,

(b) the award or deprivation of a qualification, or
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(c) the approval of a person for the purposes of giving practical
training or the withdrawal of such approval,

so far as relevant for the purposes of this Part.

(3) In this Part references to guidance issued by any such body are to
any guidance which the body issues, or any recommendation it makes to
all or any class of persons holding or seeking to hold a qualification, or
approved or seeking to be approved by the body for the purpose of giving
practical training, which would, if it were a rule, fall within subsection (2).

(4) The provisions of Parts I and II of Schedule 12 have effect with
respect to the recognition for the purposes of this Part of a professional
qualification offered by a qualifying body.

33.—(1) The Secretary of State may declare that persons who—

(a) are qualified to audit accounts under the law of a specified
country or territory outside the United Kingdom, or

(b) hold a specified professional qualification in accountancy
recognised under the law of a country or territory outside the
United Kingdom,

shall be regarded for the purposes of this Part as holding an approved
overseas qualification. '

(2) A qualification shall not be so approved by the Secretary of State
unless he is satisfied that it affords an assurance of professional
competence equivalent to that afforded by a recognised professional
qualification. ,

(3) Inexercising the power conferred by subsection (1) the Secretary of
State may have regard to the extent to which persons—

(a) eligible under this Part for appointment as a company auditor,
or

(b) holding a professional qualification recognised under this Part,

are recognised by the law of the country or territory in question as
qualified to audit accounts there.

(4) The Secretary of State may direct that a person holding an
approved overseas qualification shall not be treated as holding an
appropriate qualification for the purposes of this Part unless he holds
such additional educational qualifications as the Secretary of State may
specify for the purpose of ensuring that such persons have an adequate
knowledge of the law and practice in the United Kingdom relevant to the
audit of accounts.

(5) Different directions may be given in relation to different
qualifications.

(6) The Secretary of State may if he thinks fit, having regard to the
considerations mentioned in subsections (2) and (3), withdraw his
approval of an overseas qualification in relation to persons becoming
qualified as mentioned in subsection (1)(a), or obtaining such a
qualification as is mentioned in subsection (1)(b), after such date as he

may specify.
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34.—(1) A person whose only appropriate qualification is that he
retains an authorisation granted by the Board of Trade or the Secretary
of State under section 13(1) of the Companies Act 1967 is eligible only for
appointment as auditor of an unquoted company.

(2) A company is ‘“unquoted” if, at the time of the person’s
appointment, no shares or debentures of the company, or of a parent
undertaking of which it is a subsidiary undertaking, have been quoted on
a stock exchange (in Great Britain or elsewhere) or offered (whether in
Great Britain or elsewhere) to the pubhc for subscription or purchase.

(3) This section does not authorise the appointment of such a person as
auditor of a company that carries on business as the promoter of a trading
stamp scheme within the meaning of the Trading Stamps Act 1964.

(4) References to a person eligible for appointment as company
auditor under section 25 in enactments relating to eligibility for
appointment as auditor of a body other than a company do not include a
person to whom this section applies.

Duties of recognised bodies
35.—(1) The Secretary of State shall make regulatlons requiring the
keeping of a register of —

(a) the individuals and firms eligible for appomtment as company
auditor, and

(b) the individuals holding an appropriate qualification who are
responsible for company audit work on behalf of such firms.
(2) The regulations shall provide that each person’s entry in the
register shall give—
(a) his name and address, and

(b) in the case of a person eligible as mentioned in subsection (1)(a),
the name of the relevant supervisory body,

together with such other information as may be specified by the
regulations.
(3) The regulations may impose such obligations as the Secretary of
State thinks fit—
(a) on recognised supervisory bodies,
(b) on persons eligible for appointment as company auditor, and

(c) on any person with whom arrangements are made by one or more
recognised supervisory bodies with respect to the keeping of the
register.

(4) The regulations may include provision—

(a) requiring the register to be open to inspection at such times and
places as may be specified in the regulations or determined in
accordance with them,

(b) enabling a person to require a certified copy of an entry in the
register, and
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(c) authorising the charging of fees for inspection, or the provision
of copies, of such reasonable amount as may be specified in the
regulations or determined in accordance with them;

and may contain such other supplementary and incidental provisions as
the Secretary of State thinks fit.

(5) Regulations under this section shall be made by statutory
instrument which shall be subject to annulment in pursuance of a
resolution of either House of Parliament.

(6) The obligations imposed by regulations under this section on such
persons as are mentioned in subsection (3)(a) or (c) are enforceable on the
application of the Secretary of State by injunction or, in Scotland, by an
order under section 45 of the Court of Session Act 1988.

36.—(1) The Secretary of State shall make regulations requiring
recognised supervisory bodies to keep and make available to the public
the following information with respect to the firms eligible under their
rules for appointment as a company auditor—

(a) in relation to a body corporate, the name and address of each
person who is a director of the body or holds any shares in it,

(b) in relation to a partnership, the name and address of each
partner, '

and such other information as may be specified in the regulations.

(2) The regulations may impose such obligations as the Secretary of
State thinks fit—

(a) on recognised supervisory bodies, ,
(b) on persons eligible for appointment as company auditor, and

(c) on any person with whom arrangements are made by one or more
recognised supervisory bodies with respect to the keeping of the
information.

‘ (3)' The regulations may include provision—

(a) requiring that the information be open to inspection at such times
and places as may be specified in the regulations or determined
in accordance with them,

(b) enabling a person to require a certified copy of the information or
any part of it, and

(c) authorising the charging of fees for inspection, or the provision
of copies, of such reasonable amount as may be specified in the
regulations or determined in accordance with them;

and may contain such other supplementary and incidental provisions as
the Secretary of State thinks fit.

(4) The regulations may make different provision in relation to different
descriptions of information and may contain such other supplementary
and incidental provisions as the Secretary of State thinks fit.

(5) Regulations under this section shall be made by statutory
instrument which shall be subject to annulment in pursuance of a
resolution of either House of Parliament. '
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(6) The obligations imposed by regulations under this section on such
persons as are mentioned in subsection (2)(a) or (c) are enforceable on the
application of the Secretary of State by injunction or, in Scotland, by an
order under section 45 of the Court of Session Act 1988.

37.—(1) The Secretary of State may require a recognised supervisory or
qualifying body—

(a) to notify him forthwith of the occurrence of such events as he
may specify in writing and to give him such information in
respect of those events as is so specified;

(b) to give him, at such times or in respect of such periods as he may
specify in writing, such information as is so specified.

(2) The notices and information required to be given shall be such as
the Secretary of State may reasonably require for the exercise of his
functions under this Part.

(3) The Secretary of State may require information given under this
section to be given in a specified form or verified in a specified manner.

(4) Any notice or information required to be given under this section
shall be given in writing unless the Secretary of State specifies or approves
some other manner.

38. —(1) The Secretary of State may by notice in writing require a
recognised supervisory or qualifying body to give him such information
as he may reasonably require for the exercise of his functions under this
Part.

(2) The Secretary of State may require that any information which he
requires under this section shall be given within such reasonable time and
verified in such manner as he may specify.

39.—(1) If at any time it appears to the Secretary of State—

(@) in the case of a recognised supervisory body, that any
requirement of Schedule 11 is not satisfied,

(b) in the case of a recognised professional qualification, that any
requirement of Schedule 12 is not satisfied, or

(c) that a recognised supervisory or qualifying body has failed to
comply with an obhgatlon to which it is subject by virtue of this
Part,

he may, instead of revoking the relevant recognition order, make an
application to the court under this section.

(2) If on such application the court decides that the subsection or
requirement in question is not satisfied or, as the case may be, that the
body has failed to comply with the obligation in question it may order the
supervisory or qualifying body in question to take such steps as the court
directs for securing that the subsection or requirement is satisfied or that
the obligation is complied with.

(3) The jurisdiction conferred by this section is exercisable by the High
Court and the Court of Session.
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40.—(1) If it appears to the Secretary of State—

(a) thatany action proposed to be taken by a recognised supervisory
or qualifying body, or a body established by order under section
46, would be incompatible with Community obligations or any
other international obligations of the United Kingdom, or

(b) that any action which that body has power to take is required for
the purpose of implementing any such obligations,

he may direct the body not to take or, as the case may be, to take the
action in question.

(2) A direction may include such supplementary or incidental
requirements as the Secretary of State thinks necessary or expedient.

(3) A direction under this section is enforceable on the application of
the Secretary of State by injunction or, in Scotland, by an order under
section 45 of the Court of Session Act 1988.

Offences

41.—(1) A person commits an offence if—

(a) for the purposes of or in connection w1th any apphcatlon under
this Part, or

(b) in purported compliance with any requirement imposed on hnn
"by or under this Part,

he furnishes information which he knows. to be false or misleading in a
material particular or recklessly furnishes information which is false or
misleading in a material particular.

(2) It is an offence for a person whose name does not appear on the
register of auditors kept under regulations under section 35 to describe
himself as a registered auditor or so to hold himself out as to indicate, or
be reasonably understood to indicate, that he is a registered auditor.

(3) Itis an offence for a body which is not a recognised supervisory or
qualifying body to describe itself as so recognised or so to describe itself
or hold itself out as to indicate, or be reasonably understood to indicate,
that it is so recognised.

(4) A person guilty of an offence under subsection (1) is liable—

(a) on conviction on indictment, to imprisonment for a term not
exceeding two years or to a fine or both;

(b) on summary conviction, to imprisonment for a term not
exceeding six months or to a fine not exceeding the statutory
maximum or both.

(5) A person guilty of an offence under subsection (2) or (3) is liable on
summary conviction to imprisonment for a term not exceeding six
months or to a fine not exceeding level 5 on the standard scale or both.

Where a contravention of subsection (2) or (3) involves a public display
of the offending description, the maximum fine that may be imposed is (in
place of that mentioned above) an amount equal to level 5 on the standard
scale multiplied by the number of days for which the display has
continued.
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(6) It is a defence for a person charged with an offence under
subsection (2) or (3) to show that he took all reasonable precautions and
exercised all due diligence to avoid the commission of the offence.

42.—(1) Where an offence under this Part committed by a body
corporate is proved to have been committed with the consent or
connivance of, or to be attributable to any neglect on the part of, a
director, manager, secretary or other similar officer of the body, or a
person purporting to act in any such capacity, he as well as the body
corporate is guilty of the offence and liable to be proceeded against and
punished accordingly.

(2) Where the affairs of a body corporate are managed by its members,
subsection (1) applies in relation to the acts and defaults of a member in
connection with his functions of management as to a director of a body
corporate.

(3) Where an offence under this Part committed by a partnership is
proved to have been committed with the consent or connivance of, or to
be attributable to any neglect on the part of, a partner, he as well as the
partnership is guilty of the offence and liable to be proceeded against and
punished accordingly.

(4) Where an offence under this Part committed by an unincorporated
association (other than a partnership) is proved to have been committed
with the consent or connivance of, or to be attributable to any neglect on
the part of, any officer of the association or any member of its governing
body, he as well as the association is guilty of the offence and liable to be
proceeded against and punished accordingly.

43.—(1) An information relating to an offence under this Part which is
triable by a magistrates’ court in England and Wales may be so tried on
an information laid at any time within twelve months after the date on
which evidence sufficient in the opinion of the Director of Public
Prosecutions or the Secretary of State to justify the proceedings comes to
his knowledge.

(2) Proceedings in Scotland for an offence under this Part may be
commenced at any time within twelve months after the date on which
evidence sufficient in the Lord Advocate’s opinion to justify the
proceedings came to his knowledge or, where such evidence was reported
to him by the Secretary of State, within twelve months after the date on
which it came to the knowledge of the latter.

For the purposes of this subsection proceedings shall be deemed to be
commenced on the date on which a warrant to apprehend or to cite the
accused is granted, if the warrant is executed without undue delay.

(3) Subsection (1) does not authorise the trial of an information laid,
and subsection (2) does not authorise the commencement of proceedings,
more than three years after the commission of the offence.

(4) For the purposes of this section a certificate of the Director of
Public Prosecutions, the Lord Advocate or the Secretary of State as to the
date on which such evidence as is referred to above came to his knowledge
is conclusive evidence.
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(5) Nothing in this section affects proceedings within the time limits
prescribed by section 127(1) of the Magistrates’ Courts Act 1980 or
section 331 of the Criminal Procedure (Scotland) Act 1975 (the usual time
limits for criminal proceedings).

44.—(1) Summary proceedings for an offence under this Part may,
without prejudice to any jurisdiction exercisable apart from this section,
be taken against a body corporate or unincorporated association at any
place at which it has a place of business and against an individual at any
place where he is for the time being.

(2) Proceedings for an offence alleged to have been committed under
this Part by an unincorporated association shall be brought in the name
of the association (and not in that of any of its members), and for the
purposes of any such proceedings any rules of court relating to the service
of documents apply as in relation to a body corporate.

(3) Section 33 of the Criminal Justice Act 1925 and Schedule 3 to the
Magistrates’ Courts Act 1980 (procedure on charge of offence against a
corporation) apply in a case in which an unincorporated association is
charged in England and Wales with an offence under this Part as they
apply in the case of a corporation.

(4) Inrelation to proceedings on indictment in Scotland for an offence
alleged to have been committed under this Part by an unincorporated
association, section 74 of the Criminal Procedure (Scotland) Act 1975
(proceedings on indictment against bodies corporate) applies as if the
association were a body corporate.

(5) A fine imposed on an unincorporated association on its conviction
of such an offence shall be paid out of the funds of the association.

Supplementary provisions

45.—(1) An applicant for a recognition order under this Part shall pay
such fee in respect of his application as may be prescribed; and no
application shall be regarded as duly made unless this subsection is
complied with.

(2) Every recognised supervisory or qualifying body shall pay such
periodical fees to the Secretary of State as may be prescribed.

(3) In this section *“‘prescribed’” means prescribed by regulations made
by the Secretary of State, which may make different provision for
different cases or classes of case.

(4) Regulations under this section shall be made by statutory
instrument which shall be subject to annulment in pursuance of a
resolution of either House of Parliament.

(5) Fees received by the Secretary of State by virtue of this Part shall
be paid into the Consolidated Fund.

46.—(1) The Secretary of State may by order (a “delegation order’)
establish a body corporate to exercise his functions under this Part.

(2) A delegation order has the effect of transferring to the body
established by it, subject to such exceptions and reservations as may be
specified in the order, all the functions of the Secretary of State under this
Part except—
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(a) such functions under Part I of Schedule 14 (prevention of
restrictive practices) as are excepted by regulations under
section 47, and :

(b) his functions in relation to the body itself;

and the order may also confer on the body such other functions
supplementary or incidental to those transferred as appear to the
Secretary of State to be appropriate.

(3) Any transfer of the functions under the following provisions shall
be subject to the reservation that they remain exercisable concurrently by
the Secretary of State—

(a) section 38 (power to call for information), and
(b) section 40 (directions to comply with international obligations);

and any transfer of the function of refusing to approve an overseas
qualification, or withdrawing such approval, on the grounds referred to
in section 33(3) (lack of reciprocity) shall be subject to the reservation that
the function is exercisable only with the consent of the Secretary of State.

(4) A delegation order may be amended or, if it appears to the
Secretary of State that it is no longer in the public interest that the order
should remain in force, revoked by a further order under this section.

(5) Where functions are transferred or resumed, the Secretary of State
may by order confer or, as the case may be, take away such other
functions supplementary or incidental to those transferred or resumed as
appear to him to be appropriate.

(6) The provisions of Schedule 13 have effect with respect to the status,
constitution and proceedings of a body established by a delegation order,
the exercise by it of certain functions transferred to it and other
supplementary matters.

(7) An order under this section shall be made by statutory instrument.

(8) An order which has the effect of transferring or resuming any
functions shall not be made unless a draft of it has been laid before and
approved by resolution of each House of Parliament; and any other
description of order shall be subject to annulment in pursuance of a
resolution of either House of Parliament.

47.—(1) The provisions of Schedule 14 have effect with respect to
certain matters relating to restrictive practices and competition law.

(2) The Secretary of State may make provision by regulations as to the
discharge of the functions under paragraphs 1 to 7 of that Schedule when
a delegation order is in force.

(3) The regulations may—

(a) except any function from the effect of the delegation order,
(b) modify any of the provisions mentioned in subsection (2), and

(c) impose such duties on the body established by the delegation
order, the Secretary of State and Director General of Fair
Trading as appear to the Secretary of State to be appropriate.

(4) The regulations shall contain such provision as appears to the
Secretary of State to be necessary or expedient for reserving to him the
decision—
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(a) to refuse recognition on the ground mentioned in paragraph 1(3)
of that Schedule, or

(b) to exercise the powers conferred by paragraph 6 of that Schedule.
(5) For that purpose the regulations may—

(a) prohibit the body from granting a recognition order without the
leave of the Secretary of State, and

(b) empower the Secretary of State to direct the body to exercise its
powers in such manner as may be specified in the direction.

(6) Regulations under this section shall be made by statutory
instrument which shall be subject to annulment in pursuance of a
resolution of either House of Parliament.

48.—(1) Neither a recognised supervisory body, nor any of its officers
or employees or members of its governing body, shall be liable in damages
for anything done or omitted in the discharge or purported discharge of
functions to which this subsection applies, unless the act or omission is
shown to have been in bad faith.

(2) Subsection (1) applies to the functions of the body so far as relating
to, or to matters arising out of—

(a) such rules, practices, powers and arrangements of the body to
which the requirements of Part II of Schedule 11 apply, or

(b) the obligations with which paragraph 16 of that Schedule
requires the body to comply,

(c) any guidance issued by the body, or
(d) the obligations to which the body is subject by virtue of this Part.
(3) Neither a body established by a delegation order, nor any of its
members, officers or employees, shall be liable in damages for anything
done or omitted in the discharge or purported discharge of the functions

exercisable by virtue of an order under section 46, unless the act or
omission is shown to have been in bad faith.

49.—(1) This section has effect in relation to any notice, direction or
other document required or authorised by or under this Part to be given
to or served on any person other than the Secretary of State.

(2) Any such document may be given to or served on the person in
question—
(a) by delivering it to him,
(b) by leaving it at his proper address, or
(c) by sending it by post to him at that address.

(3) Any such document may—

(a) in the case of a body corporate, be given to or served on the
secretary or clerk of that body;

(b) in the case of a partnership, be given to or served on any partner;

(c) in the case of an unincorporated association other than a
partnership, be given to or served on any member of the
governing body of the association.
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(4) For the purposes of this section and section 7 of the Interpretation
Act 1978 (service of documents by post) in its application to this section,
the proper address of any person is his last known address (whether of his
residence or of a place where he carries on business or is employed) and
also—

(a) in the case of a person who is eligible under the rules of a
recognised supervisory body for appointment as company
auditor and who does not have a place of business in the United
Kingdom, the address of that body;

(b) in the case of a body corporate, its secretary or its clerk, the
address of its registered or principal office in the United
Kingdom; :

(c) in the case of an unincorporated association (other than a
partnership) or a member of its governing body, its principal
office in the United Kingdom.

50.—(1) The Secretary of State may by regulations make such
amendments of enactments as appear to him to be necessary or expedient
in consequence of the provisions of this Part having effect in place of
section 389 of the Companies Act 1985.

(2) That power extends to making such amendments as appear to the
Secretary of State necessary or expedient of—

(a) enactments referring by name to the bodies of accountants
recognised for the purposes of section 389(1)(a) of the
Companies Act 1985, and

(b) enactments making with respect to other statutory auditors
provision as to the matters dealt with in relation to company
auditors by section 389 of the Companies Act 1985.

(3) The provision which may be made with respect to other statutory
auditors includes provision as to—

(a) eligibility for the appointment,
(b) the effect of appointing a partnership which is not a legal person

and the manner of exercise of the auditor’s rights in such a case,
and

(c) ineligibility on the ground of lack of independence or any other
ground.

(4) The regulations may contain such supplementary, incidental and
transitional provision as appears to the Secretary of State to be necessary
or expedient.

(5) The Secretary of State shall not make regulations under this section
with respect to any statutory auditors without the consent of—

(a) the Minister responsible for their appointment or responsible for
the body or person by, or in relation to whom, they are
_ appointed, or

(b) if there is no such Minister, the person by whom they are
* appointed.

(6) In this section a “statutory auditor” means a person appointed
auditor in pursuance of any enactment authorising or requiring the
appointment of an auditor or auditors.
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PartT II (7) Regulations under this section shall be made by statutory
instrument which shall be subject to annulment in pursuance of a
resolution of either House of Parliament.

Power to make 51.—(1) The Secretary of State may by regulations make such
provision in amendments of enactments as appear to him to be necessary or expedient

consequence of in consequence of any change of name, merger or transfer of engagements
changes affecting aﬁ'ectifleq——— y g » IeTg gag
accountancy g

bodies. (a) a recognised supervisory or qualifying body under this Part, or

(b) a body of accountants referred to in, or approved, authorised or
otherwise recognised for the purposes of, any other enactment.

(2) Regulations under this section shall be made by statutory
instrument which shall be subject to annulment in pursuance of a
resolution of either House of Parliament.

Meaning of 52.—(1) In this Part “associate”, in relation to a person, shall be
“‘associate”. construed as follows.

(2) In relation to an individual “associate” means—
(a) that individual’s spouse or minor child or step-child,
(b) any body corporate of which that individual is a director, and
(c) any employee or partner of that individual.

(3) In relation to a body corporate “associate’” means—
(a) any body corporate of which that body is a director,
(b) any body corporate in the same group as that body, and
(c) any employee or partner of that body or of any body corporate in
the same group. :

(4) In relation to a Scottish firm, or a partnership constituted under the
law of any other country or territory in which a partnership is a legal
person, “associate” means—

(a) any body corporate of which the firm is a director,
(b) any employee of or partner in the firm, and
(c) any person who is an associate of a partner in the firm.
(5) In relation to a partnership constituted under the law of England
and Wales or Northern Ireland, or the law of any other country or

territory in which a partnership is not a legal person, “associate” means
any person who is an associate of any of the partners.

Minor 53.—(1) In this Part—

definitions. “address” means—
(a) in relation to an individual, his usual residential or
business address, and
(b) in relation to a firm, its registered or principal office in
Great Britain;

“company’” means any company or other body to which section 384
1985 c. 6. of the Companies Act 1985 (duty to appoint auditors) applies;

“director”, in relation to a body corporate, includes any person
occupying in relation to it the position of a director (by -
whatever name called) and any person in accordance with
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whose directions or instructions (not being advice given in a  PARTII
professional capacity) the directors of the body are accustomed
to act;

“enactment” includes an enactment contained in subordinate
legislation within the meaning of the Interpretation Act 1978; 1978 c. 30.

“firm” means a body corporate or a partnership;

‘“group”, in relation to a body corporate, means the body corporate,
any other body corporate which is its holding company or
subsidiary and any other body corporate which is a subsidiary
of that holding company; and

“holding company” and “subsidiary” have the meaning given by
section 736 of the Companies Act 1985; 1985¢. 6.

“parent undertaking” and “subsidiary undertaking” have the same
meaning as in Part VII of the Companies Act 1985.

(2) For the purposes of this Part a body shall be regarded as
“‘established in the United Kingdom” if and only if—

(a) itis incorporated or formed under the law of the United Kingdom
or a part of the United Kingdom, or

(b) its central management and control is exercised in the United
Kingdom;

and any reference to a qualification “obtained in the United Kingdom™ is
to a qualification obtained from such a body.

54. The following Table shows provisions deﬁning or otherwise Index of defined
explaining expressions used in this Part (other than provisions defining or expressions.
explaining an expression used only in the same section)—

address section 53(1)
appropriate qualification section 31
associate section 52
company section 53(1)
company auditor, company audit and section 24(2)
company audit work
delegation order section 46
director (of a body corporate) section 53(1)
Director (in Schedule 14) paragraph 1(1) of that
Schedule
enactment section 53(1)
established in the United Kingdom section 53(2)
firm section 53(1)
group (in relation to a body corporate) section 53(1)
guidance

-of a qualifying body section 32(3)

-of a supervisory body section 30(4)
holding company section 53(1)
member (of a supervisory body) section 30(2)
obtained in the United Kingdom section 53(2)
parent undertaking section 53(1)
purposes of this Part section 24(1)
qualifying body section 32(1)
recognised

-in relation to a professional section 32(4) and

qualification Schedule 12
-in relation to a qualifying body paragraph 2(1) of
Schedule 12
-in relation to a supervisory body section 30(5) and
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Part 111
INVESTIGATIONS AND POWERS TO OBTAIN INFORMATION
Amendments of the Companies Act 1985

55. In section 432 of the Companies Act 1985 (appointment of
inspectors by Secretary of State), after subsection (2) (investigation of
circumstances suggesting misconduct) insert—

“(2A) Inspectors may be appointed under subsection (2) on terms
that any report they may make is not for publication; and in such a
case, the provisions of section 437(3) (availability and publication of
inspectors’ reports) do not apply.”.

56.—(1) Section 434 of the Companies Act 1985 (production of

. documents and evidence to inspectors) is amended as follows.

(2) In subsection (1) (duty of officers to assist inspectors), for “books
and documents” substitute “documents”.

(3) For subsection (2) (power to require production of documents,
attendance or other assistance) substitute—

“(2) If the inspectors consider that an officer or agent of the
company or other body corporate, or any other person, is or may be
in possession of information relating to a matter which they believe
to be relevant to the investigation, they may require him—

(a) to produce to them any documents in his custody or power
relating to that matter,

(b) to attend before them, and

(c) otherwise to give them all assistance in connection with the
investigation which he is reasonably able to give;

-and it is that person’s duty to comply with the requirement.”.
(4) For subsection (3) (power to examine on oath) substitute—

“(3) An inspector may for the purposes of the investigation
examine any person on oath, and may administer an oath
accordingly.”.

(5) After subsection (5) insert—

“(6) In this section “documents” includes information recorded in
any form; and, in relation to information recorded otherwise than in
legible form, the power to require its production includes power to
require the production of a copy of the information in legible
form.”.
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~ (6) In section 436 of the Companies Act 1985 (obstruction of
inspectors treated as contempt of court), for subsections (1) and (2)
substitute—

“(1) If any person— 4
(a) ‘fails to comply with section 434(1)(a) or (c),
(b) refuses to comply with a requirement under section
434(1)(b) or (2), or

(c) refuses to answer any question put to him by the inspectors
for the purposes of the investigation,

the inspectors may certify that fact in writing to the court.”.

57. In section 437 of the Companies Act 1985 (inspectors’ repofts),
after subsection (1A) insert—

“(1B) If it appears to the Secretary of State that matters have come
to light in the course of the inspectors’ investigation which suggest
that a criminal offence has been committed, and those matters have
been referred to the appropriate prosecuting authority, he may
direct the inspectors to take no further steps in the investigation or
to take only such further steps as are specified in the direction.

(1C) Where an investigation is the subject of a direction under
subsection (1B), the inspectors shall make a final report to the
Secretary of State only where—

(a) they were appointed under section 432(1) (appointment in
pursuance of an order of the court), or ‘

(b) the Secretary of State directs them to do so.”.

58. In section 438 of the Companies Act 1985 (power to bring civil
proceedings on the company’s behalf), for the opening words of
subsection (1) down to “it appears to the Secretary of State” substitute
“If from any report made or information obtained under this Part it
appears to the Secretary of State™.

59.—(1) Section 439 of the Companies Act 1985 (expenses of
investigating a company’s affairs) is amended as follows.

(2) For subsection (1) substitute—

“(1) The expenses of an investigation under any of the powers
conferred by this Part shall be defrayed in the first instance by the
Secretary of State, but he may recover those expenses from the
persons liable in accordance with this section.

There shall be treated as expenses of the investigation, in
particular, such reasonable sums as the Secretary of State may
determine in respect of general staff costs and overheads.”.

(3) In subsection (4) for “the inspectors’ report” substitute “an
inspectors’ report”.

(4) For subsection (5) substitute—

(5) Where inspectors were appointed—
(a) under section 431, or
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(b) on an application under section 442(3),

the applicant or applicants for the investigation is or are liable to
such extent (if any) as the Secretary of State may direct.”.

60.—(1) Section 440 of the Companies Act 1985 (power of Secretary of
State to present winding-up petition) is repealed; but the following
amendments have the effect of re-enacting that provision, with
modifications.

(2) In section 124(4) of the Insolvency Act 1986 (application by
Secretary of State for company to be wound up by the court), for
paragraph (b) substitute— '

*“(b) in a case falling within section 124A below.”.
(3) After that section insert—

“Petition for 124A.—(1) Where it appears to the Secretary of State
windingupon  from— ,

grounds of ’ ) . .

public interest. (a) any report made or information obtained under

Part XIV of the Companies Act 1985 (company
investigations, &c.),

(b) any report made under section 94 or 177 of the
Financial Services Act 1986 or any information
obtained under section 105 of that Act,

(c) any information obtained under section 2 of the
Criminal Justice Act 1987 or section 52 of the
Criminal Justice (Scotland) Act 1987 (fraud
investigations), or

(d) anyinformation obtained under section 83 of the
Companies Act 1989 (powers exercisable for
purpose of assisting overseas regulatory
authorities),

that it is expedient in the public interest that a company
should be wound up, he may present a petition for it to be
wound up if the court thinks it just and equitable for it to
be so.

(2) This section does not apply if the company is
already being wound up by the court.”.

61. In section 441 of the Companies Act 1985 (inspectors’ reports to be
evidence), in subsection (1) for “sections 431 or 432" substitute “this
Part”.

62. In section 442 of the Companies Act 1985 (power to investigate
company ownership), for subsection (3) (investigation on application by
members of company) substitute—

“(3) If an application for investigation under this section with
respect to particular shares or debentures of a company is made to
the Secretary of State by members of the company, and the number
of applicants or the amount of shares held by them is not less than -
that required for an application for the appointment of inspectors



Companies Act 1989 c. 40

under section 431(2)(a) or (b), then, subject to the following
provisions, the Secretary of State shall appoint inspectors to
conduct the investigation applied for.

(3A) The Secretary of State shall not appoint inspectors if he is
satisfied that the application is vexatious; and where inspectors are
appointed their terms of appointment shall exclude any matter in so
far as the Secretary of State is satisfied that it is unreasonable for it
to be investigated.

(3B) The Secretary of State may, before appointing inspectors,
require the applicant or applicants to give security, to an amount not
exceeding £5,000, or such other sum as he may by order specify, for
payment of the costs of the investigation.

An order under this subsection shall be made by statutory
instrument which shall be subject to annulment in pursuance of a
resolution of either House of Parliament.

(3C) If on an application under subsection (3) it appears to the
Secretary of State that the powers conferred by section 444 are
sufficient for the purposes of investigating the matters which
inspectors would be appointed to investigate, he may instead
conduct the investigation under that section.”.

63.—(1) Section 447 of the Companies Act 1985 (power of Secretary of
State to require production of documents) is amended as follows.

(2) Omit subsection (1) (bodies in relation to which powers exercisable),
and—

(a) in subsections (2) and (3) for “any such body” substitute “a
company”’,

(b) in subsections (4) and (5) for “any body’’ and ““a body”’ substitute
“a company”’, and

(c) in subsections (5) and (6) for “the body” substitute “‘the
company”’.

(3) For “books or papers”, wherever occurring, substitute
“documents”.

(4) In subsection (3) (power to authorise officer to require production
of documents) after ““an officer of his” insert “or any other competent
person”, after “‘the officer” in the first place where it occurs insert “or
other person” and for “the officer” in the second place where it occurs
substitute “he (the officer or other person)”.

(5) In subsection (4) (power to require production of documents in
possession of third party) after “an officer of his” and after “the officer”
(twice) insert “‘or other person”.

(6) In subsection (6), for the second sentence substitute—

“Sections 732 (restriction on prosecutions), 733 (liability of
individuals for corporate default) and 734 (criminal proceedings
against unincorporated bodies) apply to this offence.”.

(7) After subsection (8) insert—
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“(9) In this section ‘“documents” includes information recorded in
any form; and, in relation to information recorded otherwise than in
legible form, the power to require its production includes power to
require the production of a copy of it in legible form.”.

(8) In Schedule 24 to the Companies Act 1985 (punishment of offences),
in'the entry relating to section 447(6), for “books and papers” substitute
“documents”.

64.—(1) For section 448 of the Companies Act 1985 (entry and search
of premises) substitute—

“Entry and 448.—(1) A justice of the peace may issue a warrant
search of under this section if satisfied on information on oath
premuses. given by or on behalf of the Secretary of State, or by a

person appointed or authorised to exercise powers under
this Part, that there are reasonable grounds for believing
that there are on any premises documents whose
production has been required under this Part and which
have not been produced in compliance with the
requirement.

(2) A justice of the peace may also issue a warrant
under this section if satisfied on information on oath
given by or on behalf of the Secretary of State, or by a
person appointed or authorised to exercise powers under
this Part— '

(a) that there are reasonable grounds for believing
that an offence has been committed for which
the penalty on conviction on indictment is
imprisonment for a term of not less than two
years and that there are on any premises
documents relating to whether the offence has
been committed,

(b) that the Secretary of State, or the person so
appointed or authorised, has power to require
the production of the documents under this
Part, and

(c) that there are reasonable grounds for believing
that if production was so required the
documents would not be produced but would be
removed from the premises, hidden, tampered
with or destroyed.

(3) A warrant under this section shall authorise a
constable, together with any other person named in it and
~ any other constables—

(a) to enter the premises specified in the
information, using such force as is reasonably
necessary for the purpose;

" (b) tosearch the premises and take possession of any
documents appearing to be such documents as
are mentioned in subsection (1) or (2), as the
case may be, or to take, in relation to any such
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documents, any other steps which may appear  PArTIII
to be necessary for preserving them or
preventing interference with them;

(c) to take copies of any such documents; and

(d) to require any person named in the warrant to
provide an explanation of them or to state
where they may be found.

(4) If in the case of a warrant under subsection (2) the
justice of the peace is satisfied on information on oath that
there are reasonable grounds for believing that there are
also on the premises other documents relevant to the
investigation, the warrant shall also authorise the actions
mentioned in subsection (3) to be taken in relation to such
documents.

(5) A warrant under this section shall continue in force
until the end of the period of one month begmmng with
the day on which it is issued.

(6) Any documents of which possession is taken under
this section may be retained—

(a) for a period of three months; or

(b) if within that period proceedings to which the
documents are relevant are commenced against
any person for any criminal offence, until the
conclusion of those proceedings.

(7) Any person who intentionally obstructs the
exercise of any rights conferred by a warrant issued under
this section or fails without reasonable excuse to comply

-with any requirement imposed in accordance with
subsection (3)(d) is guilty of an offence and liable to a fine.

Sections 732 (restriction on prosecutions), 733 (liability
of individuals for corporate default) and 734 (criminal
proceedings against unincorporated bodies) apply to this
offence.

(8) For the purposes of sections 449 and 451A
(provision for security of information) documents
obtained under this section shall be treated as if they had
been obtained under the provision of this Part under
which their production was or, as the case may be, could
have been required.

(9) Inthe application of this section to Scotland for the
references to a justice of the peace substitute references to
a justice of the peace or a sheriff, and for the references to
information on oath substitute references to evidence on
oath.

(10) In this section “document” includes information
recorded in any form.”

(2) In Schedule 24 to the Compames Act 1985 (punishment of 1985c.6.
offences), in the entry relating to section 448(5)—

(a) in the first column for ““448(5)” substitute “448(7)”, and
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(b) for the entry in the second column substitute—

“Obstructing the exercise of any
rights conferred by a warrant or
failing to comply with a requirement
imposed under subsection (3)(d).”.

65.—(1) Section 449 of the Companies Act 1985 (provision for security
of information obtained) is amended as follows.

(2) In subsection (1) (purposes for which disclosure permitted)—
(a) in the opening words for “body” (twice) substitute “company”’;
(b) for paragraph (c) substitute—
“(c) for the purposes of enabling or assisting any inspector

appointed under this Part, or under section 94 or 177 of the
Financial Services Act 1986, to discharge his functions;”;

(c) after that paragraph insert —

“(cc) for the purpose of enabling or assisting any person
authorised to exercise powers under section 44 of the
Insurance Companies Act 1982, section 447 of this Act,
section 106 of the Financial Services Act 1986 or section 84
of the Companies Act 1989 to discharge his functions;”;

(d) in paragraph (d) for “or the Financial Services Act 1986”
substitute *“, the Financial Services Act 1986 or Part II, III or
VII of the Companies Act 1989,”;

(e) omit paragraph (e);
(f) in paragraph (h) for “(n) or (p)” substitute “or (n)’;
(g) after that paragraph insert—

“(hh) for the purpose of enabling or assisting a body established
by order under section 46 of the Companies Act 1989 to
discharge its functions under Part II of that Act, or of
enabling or assisting a recognised supervisory or
qualifying body within the meaning of that Part to
discharge its functions as such;”’;

(h) after paragraph (1) insert—

“(l1) with a view to the institution of, or otherwise for the
purposes of, any disciplinary proceedings relating to the
discharge by a public servant of his duties;”;

(i) for paragraph (m) substitute—

“(m) for the purpose of enabling or assisting an overseas
regulatory authority to exercise its regulatory functions.”.

(3) For subsection (1A) substitute—

“(1A) In subsection (1)—

(a) in paragraph (ll) “public servant” means an officer or
servant of the Crown or of any public or other authority
for the time being designated for the purposes of that
paragraph by the Secretary of State by order made by
statutory instrument; and

(b) in paragraph (m) “overseas regulatory authority” and
“regulatory functions” have the same meaning as in-
section 82 of the Companies Act 1989.”.
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(4) In subsection (1B) (disclosure to designated public authorities) for
“designated for the purposes of this section” substitute “designated for
the purposes of this subsection™.

(5) In subsection (2), for the second sentence substitute— -

“Sections 732 (restriction on prosecutions), 733 (liability of
individuals for corporate default) and 734 (criminal proceedings
against unincorporated bodies) apply to this offence.”.

(6) For subsection (3) substitute— .

“(3) For the purposes of this section each of the following is a
competent authority—

(a) the Secretary of State,

(b) an inspector appointed under this Part or under section 94
or 177 of the Financial Services Act 1986,

(c) any person authorised to exercise powers under section 44
of the Insurance Companies Act 1982, section 447 of this
Act, section 106 of the Financial Services Act 1986 or
section 84 of the Companies Act 1989,

(d) the Department of Economic Development in Northern
Ireland,

(e) the Treasury,
® th_e Bank of England,
(g) the Lord Advocate,

(h) the Director of Public Prosecutions, and the Director of
Public Prosecutions for Northern Ireland,

(i) any designated agency or transferee body within the
meaning of the Financial Services Act 1986, and any body
administering a scheme under section 54 of or paragraph
18 of Schedule 11 to that Act (schemes for compensation
of investors),

() the Chief Registrar of friendly societies and the Registrar of
Friendly Societies for Northern Ireland,

(k) the Industrial Assurance Commissioner and the Industrial
Assurance Commissioner for Northern Ireland,

(1) any constable,
(m) any procurator fiscal.
(3A) Any information which may by virtue of this section be

disclosed to a competent authority may be disclosed to any officer or
servant of the authority.”.

(7) In subsection (4) (orders) for “subsection (1B)” substitute
“subsection (1A)(a) or (1B)”.

66.—(1) Section 450 of the Companies Act 1985 (punishment for
destroying, mutilating, &c. company documents) is amended as follows.

(2) In subsection (1) for the opening words down to “insurance
company” substitute “An officer of a company, or of an insurance
company”’, for “body’s” substitute ‘“company’s” and for “the body”
substitute ‘“the company”.
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(3) For subsection (4) substitute—

“(4) Sections 732 (restriction on prosecutions), 733 (liability of
individuals for corporate default) and 734 (criminal proceedings
against unincorporated bodies) apply to an offence under this
‘section.”.

(4) After that subsection insert—

“(5) In this section “document” includes information recorded in
any form.”.

67. In section 451 of the Companies Act 1985 (punishment for
furnishing false information), for the second sentence substitute—

“Sections 732 (restriction on prosecutions), 733 (liability of
individuals for corporate default) and 734 (criminal proceedings
against unincorporated bodies) apply to this offence.”.

68. For section 451A of the Companies Act 1985 (disclosure of
information by the Secretary of State) substitute—

451A.—(1) This section applies to information
obtained under sections 434 to 446.

(2) The Secretary of State may, if he thinks fit—

(a) disclose any information to which this section
applies to any person to whom, or for any
purpose for which, disclosure is permitted under
section 449, or

(b) authorise or require an inspector appointed
under this Part to disclose such information to
any such person or for any such purpose.

(3) Information to which this section applies may also
be disclosed by an inspector appointed under this Part
to—

(a) another inspector appointed under this Part or
an inspector appointed under section 94 or 177
of the Financial Services Act 1986, or

(b) a person authorised to exercise powers under
section 44 of the Insurance Companies Act
1982, section 447 of this Act, section 106 of the
Financial Services Act 1986 or section 84 of the
Companies Act 1989.

(4) Any information which may by virtue of subsection
(3) be disclosed to any person may be disclosed to any
officer or servant of that person.

(5) The Secretary of State may, if he thinks fit, disclose
any information obtained under section 444 to—

(a) the company whose ownership was the subject of
the investigation,

(b) any member of the company,

(c) any person whose conduct was investi gafed in the
course of the investigation,

“Disclosure of
information by
Secretary of
State or
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(d) the auditors of the company, or

(e) any person whose financial interests appear to the
Secretary of State to be affected by matters
covered by the investigation.”. '

69.—(1) Section 452 of the Companies Act 1985 (privileged
information) is amended as follows.

(2) In subsection (1), omit paragraph (b) (disclosure by bankers of
information relating to their customers).

(3) After that subsection insert—

“(1A) Nothing in section 434, 443 or 446 requires a person (except
as mentioned in subsection (1B) below) to disclose information or
produce documents in respect of which he owes an obligation of
confidence by virtue of carrying on the business of banking unless—

(a) the person to whom the obligation of confidence is owed is
the company or other body corporate under investigation,

(b) the person to whom the obligation of confidence is owed
consents to the disclosure or production, or

(c) the making of the requirement is authorised by the
Secretary of State.

(1B) Subsection (1A) does not apply where the person owing the
obligation of confidence is the company or other body corporate
under investigation under section 431, 432 or 433.”.

(4) In subsection (3) after “officer of his” insert “‘or other person”.

70. In section 453 of the Companies Act 1985 (investigation of oversea
companies), for subsection (1) substitute—

“(1) The provisions of this Part apply to bodies corporate
incorporated outside Great Britain which are carrying on business
in Great Britain, or have at any time carried on business there, as
they apply to companies under this Act; but subject to the following
exceptions, adaptations and modifications.

(1A) The following provisions do not apply to such bodies—

(a) section 431 (investigation on application of company or its
members),

(b) section 438 (power to bring civil proceedings on the
company’s behalf),

(c) sections 442 to 445 (investigation of company ownership
and power to obtain information as to those interested in
shares, &c.), and

(d) section 446 (investigation of share dealings),
(1B) The other provisions of this Part apply to such bodies

subject to such adaptations and modifications as may be specified by
regulations made by the Secretary of State.”.

71. In Schedule 22 to the Companies Act 1985 (provisions applying to
unregistered companies), for the entry relating to Part XIV substitute—
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“Part XIV Investigation of companies and their —
(except section affairs; requisition of documents.
446)

Amendments of the Financial Services Act 1986

72.—(1) Section 94 of the Financial Services Act 1986 (investigations
into collective investment schemes) is amended as follows.

(2) For subsection (7) (privilege on grounds of banker’s duty of
confidentiality) substitute—

“(7) Nothing in this section requires a person (except as
mentioned in subsection (7A) below) to disclose any information or
produce any document in respect of which he owes an obligation of
confidence by virtue of carrying on the business of banking unless—

(a) the person to whom the obligation of confidence is owed
consents to the disclosure or production, or

(b) the making of the requirement was authorised by the
Secretary of State.

(7A) Subsection (7) does not apply where the person owing the
obligation of confidence or the person to whom it is owed is—

(a) the manager, operator or trustee of the scheme under
investigation, or

(b) a manager, operator or trustee whose own affairs are under
investigation.”.

(3) After subsection (8) (duty of inspectors to report) insert—

“(8A) If it appears to the Secretary of State that matters have
come to light in the course of-the inspectors’ investigation which
suggest that a criminal offence has been committed, and those
matters have been referred to the appropriate prosecuting authority,
he may direct the inspectors to take no further steps in the
investigation or to take only such further steps as are specified in the
direction.

(8B) Where an investigation is the subject of a direction under
subsection (8A), the inspectors shall make a final report to the
Secretary of State only where the Secretary of State directs them to
do so.”.

(4) After subsection (9) add—

“(10) A person who is convicted on a prosecution instituted as a
result of an investigation under this section may in the same
proceedings be ordered to pay the expenses of the investigation to
such extent as may be specified in the order.

There shall be treated as expenses of the investigation, in
particular, such reasonable sums as the Secretary of State may
determine in respect of general staff costs and overheads.”.

73.—(1) Section 105 of the Financial Services Act 1986 (investigation
into affairs of person carrying on investment business) is amended as
follows.

(2) Omit subsection (7) (privilege on grounds of banker’s duty of
confidentiality).
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(3) Insubsection (9) (interpretation), in the definition of “documents”,
for “references to its production include references to producing”
substitute “the power to require its production includes power to require
the production of ™.

(4) After subsection (10) add—

“(11) A person who is convicted on a prosecution instituted as a
result of an investigation under this section may in the same
proceedings be ordered to pay the expenses of the investigation to
such extent as may be specified in the order.

There shall be treated as expenses of the investigation, in
particular, such reasonable sums as the Secretary of State may
determine in respect of general staff costs and overheads.”.

ParrT III

(5) In section 106 of the Financial Services Act 1986 (exercise of 1986 c. 60.

investigation powers by officer, &c.), after subsection (2) insert—

“(2A) A person shall not by virtue of an authority under this
section be required to disclose any information or produce any
documents in respect of which he owes an obligation of confidence
by virtue of carrying on the business of banking unless—

(a) he is the person under investigation or a related company,

(b) the person to whom the obligation of confidence is owed is
the person under investigation or a related company,

(c) the person to whom the obligation of confidence is owed
consents to the disclosure or production, or

(d) the imposing on him of a requirement with respect to such
information or documents has been specifically authorised
by the Secretary of State. .

In this subsection “documents™, “‘person under investigation”
and “related company” have the same meaning as in section 105.”.

74.—(1) Section 177 of the Financial Services Act 1986 (investigations
into insider dealing) is amended as follows.

(2) After subsection (2) (power to limit period or scope of
investigation) insert—

“(2A) At any time during the investigation the Secretary of State
may vary the appointment by limiting or extending the period
during which the inspector is to continue his investigation or by
confining the investigation to particular matters.”.

(3) After subsection (5) (duty of inspectors to report) insert—

“(5A) If the Secretary of State thinks fit, he may direct the
inspector to take no further steps in the investigation or to take only
such further steps as are specified in the direction; and where an
investigation is the subject of such a direction, the inspectors shall
make a final report to the Secretary of State only where the Secretary
of State directs them to do so.”.

(4) For subsection (8) (privilege on grounds of banker’s duty of
confidentiality) substitute—

Investigations
into insider
dealing.

73
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ParT II1 “(8) A person shall not under this section be required to disclose
any information or produce any document in respect of which he
owes an obligation of confidence by virtue of carrying on the
business of banking unless—

(a) the person to whom the obligation of confidence is owed
consents to the disclosure or production, or

(b) the making of the requirement was authorised by the
Secretary of State.”.

-(5) Insubsection (10) (definition of ““‘documents”) for “‘references to its
production include references to producing” substitute “the power to
require its production includes power to require the production of .

(6) After subsection (10) add—

“(11) A person who is convicted on a prosecution instituted as a
result of an investigation under this section may in the same
proceedings be ordered to pay the expenses of the investigation to
such extent as may be specified in the order.

There shall be treated as expenses of the investigation, in
particular, such reasonable sums as the Secretary of State may
determine in respect of general staff costs and overheads.”.

Restrictions on 75.—(1) In section 179(3) of the Financial Services Act 1986 (persons
disclosure of who are “primary recipients” for purposes of provisions restricting
information. disclosure of information)—

1986 c. 60.

(a) omit the word ““and’ preceding paragraph (i);

(b) in that paragraph, after “any such person” insert “as is
mentioned in paragraphs (a) to (h) above”;

(c) after that paragraph insert—

“(j) any constable or other person named in a warrant issued
under this Act.”.

(2) Section 180 of the Financial Services Act 1986 (exceptions from
restrictions on disclosure) is amended as follows.

(3) In subsection (1) (purposes for which disclosure permitted)—

(a) in paragraph (c), after “insolvency” insert “or by Part II, III or
VII of the Companies Act 1989”*;

(b) for paragraph (e) substitute—
“(e) for the purpose—

(i) of enabling or assisting a designated agency to
discharge its functions under this Act or Part VII of the
Companies Act 1989, _

(ii) of enabling or assisting a transferee body or the
competent authority to discharge its functions under
this Act, or

(iii) of enabling or assisting the body administering a
scheme under section 54 above to discharge its functions
under the scheme;”’;

(c) after paragraph (h) insert—
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“(hh) for the purpose of enabling or assisting a body established
by order under section 46 of the Companies Act 1989 to

Part III

discharge its functions under Part II of that Act, or of

enabling or assisting a recognised supervisory or
qualifying body within the meanmg of that Part to
discharge its functions as suc

(d) after paragraph (o) insert—

“(oo) with a view to the institution of, or otherwise for the
purposes of, any disciplinary proceedings relating to the
discharge by a public servant of his duties;”;

(e) in paragraph (p), after “under” insert “section 44 of the
Insurance Companies Act 1982, section 447 of the Companies
Act 1985,” and after ‘““above” insert “‘or section 84 of the
Companies Act 1989”;

(f) after paragraph (q) insert—
“(qq) for the purpose of enabling or assisting an overseas
regulatory authority to exercise its regulatory functions;”.

(4) After that subsection insert—

“(1A) In subsection (1)—

(a) in paragraph (0o) “public servant” means an officer or
servant of the Crown or of any public or other authority
for the time being designated for the purposes of that
paragraph by order of the Secretary of State; and

(b) in paragraph (qq) “overseas regulatory authority” and
“regulatory functions” have the same meamng as in
section 82 of the Companies Act 1989.”. -~

(5) In subsection (3) (disclosure to designated pubhc authorities) for
“designated for the purposes of this section” substitute ‘“‘designated for
the purposes of this subsection™.

(6) Omit subsection (6) (disclosure to certain overseas authorities).

(7) In subsection (9) (orders) for “subsection (3) or (8)” substitute
“subsection (1A)(a), (3) or (8).

75

76.—(1) Section 199 of the Financial Services Act 1986 (powers of Entry and search

entry) is amended as follows.
(2) For subsections (1) and (2) substitute—

*“(1) A justice of the peace may issue a warrant under this section
if satisfied on information on oath given by or on behalf of the
Secretary of State that there are reasonable grounds for believing
that an offence has been committed—

(a) under section 4, 47, 57, 130, 133 or 171(2) or (3) above, or

(b) section 1, 2, 4 or 5 of the Company Securities (Insider
Dealing) Act 1985,

and that there are on any premises documents relevant to the
question whether that offence has been committed.

of premises.
1986 ¢. 60.
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Part I1I (2) A justice of the peace may also issue a warrant under this
section if satisfied on information on oath given by or on behalf of
the Secretary of State, or by a person appointed or authorised to
exercise powers under section 94, 106 or 177 above, that there are
reasonable grounds for believing that there are on any premises
‘documents whose production has been required under section 94,
105 or 177 above and which have not been produced in compliance
with the requirement.”.

3) In subsection (3)(b) for “subsection (1)(a) or (b)” substitute
“subsection (1).

(4) Insubsection (5) (period for which documents may be retained), for
paragraph (b) substitute—

*“(b) if within that period proceedings to which the documents
are relevant are commenced against any person for any
criminal offence, until the conclusion of those
proceedings.”.

(5) In subsection (6) (offences) after ‘“Any person who” insert
“intentionally”.

(6) In subsection (7) for “subsection (1)(a) above” substitute
“subsection (1) above”.

(7) For subsection (8) substitute—

“(8) In the application of this section to Scotland for the
references to a justice of the peace substitute references to a justice of
the peace or a sheriff, and for the references to information on oath
substitute references to evidence on oath.”.

(8) Insubsection (9) (definition of “documents”), omit the words from
“and, in relation” to the end.

Amendments of other enactments

Amendments of 77.—1) Part II of the Insurance Companies Act 1982 is amended as
the Insurance follows.

" Companies Act :
1982. (2) Insection 44 (power to obtain information and require production

1982 c. 50. of documents), for “books or papers” (wherever occurring) substitute

“documents”, and for subsection (6) substitute—

“(6) In this section “document” includes information recorded in
any form; and, in relation to information recorded otherwise than in
legible form, the power to require its production includes power to
require the production of a copy of the information in legible

form.”.
(3) After that section insert—
“Entry and 44A.—(1) A justice of the peace may issue a warrant
search of under this section if satisfied on information on oath
Premises. given by or on behalf of the Secretary of State, or by a

person authorised to exercise powers under section 44
above, that there are reasonable grounds for believing
that there are on any premises documents whose
production has been required under section 44(2) to (4)
above and which have not been produced in compliance
with the requirement.
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(2) A justice of the peace may also issue a warrant
under this section if satisfied on information on oath
given by or on behalf of the Secretary of State, or by a
person authorised to exercise powers under section 44
above—

(a) that there are reasonable grounds for believing
that an offence has been committed for which
the penalty on conviction on indictment is
imprisonment for a term of not less than two
years and that there are on any premises
documents relating to whether the offence has
been committed,

(b) that the Secretary of State or, as the case may be,
the authorised person has power to require the
production of the documents under section
44(2) to (4) above, and

(c) that there are reasonable grounds for believing
that if production was so required the
documents would not be produced but would be
removed from the premises, hidden, tampered
with or destroyed.

(3) A warrant under this section shall authorise a
constable, together with any other person named in it and
any other constables—

(a) to enter the premises specified in the
information, using such force as is reasonably
necessary for the purpose;

(b) to search the premises and take possession of any
documents appearing to be such documents as
are mentioned in subsection (1) or (2), as the
case may be, or to take, in relation to any such
documents, any other steps which may appear
to be necessary for preserving them or
preventing interference with them;

(c) to take copies of any such documents; and

(d) to require any person named in the warrant to
provide an explanation of them or to state
where they may be found.

(4) If in the case of a warrant under subsection (2) the
justice of the peace is satisfied on information on oath that
there are reasonable grounds for believing that there are
also on the premises other documents relevant to the
investigation, the warrant shall also authorise the actions
mentioned in subsection (3) to be taken in relation to such
documents.

(5) A warrant under this section shall continue in force
until the end of the period of one month beginning with
the day on which it is issued.

(6) Any documents of which possession is taken under
this section may be retained—

(a) for a period of three months; or

Part I1I

77
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(b) if within that period proceedings to which the
documents are relevant are commenced against
any person for any criminal offence, until the
conclusion of those proceedings.

(7) Inthe application of this section to Scotland for the
references to a justice of the peace substitute references to
a justice of the peace or a sheriff, and for the references to -
information on oath substitute references to evidence on
oath.

(8) In this section “document” includes information
recorded in any form.”.

(4) In section 47A(1) (restriction on disclosure of information), after
“section 44(2) to (4)” insert “or 44A”.

(5) In section 71 (offences and penalties), after subsection (2) insert— ‘

“(2A) A person who intentionally obstructs the exercise of any
rights conferred by a warrant issued under section 44A above or fails
without reasonable excuse to comply with any requirement imposed
in accordance with subsection (3)(d) of that section is guilty of an
offence and liable—

(a) on conviction on indictment, to a fine, and

(b) on summary conviction, to a fine not exceeding the statutory
maximum.”. .

(6) In section 71(6) (defence to failure to comply with requirement to
produce books or papers) for “books or papers’ substitute ‘“documents”.

78. In section 218(5) of the Insolvency Act 1986 (investigation by
Secretary of State on report by liquidator), for paragraph (a) substitute—

“(a) shall thereupon investigate the matter reported to him and
such other matters relating to the affairs of the company as
appear to him to require investigation, and”.

~79. In section 8 of the Company Directors Disqualification Act 1986
(disqualification after investigation of company), after “section 52 of the
Criminal Justice (Scotland) Act 1987 insert “or section 83 of the
Companies Act 1989”.

80. In section 53 of the Building Societies Act 1986 (confidentiality of
information obtained by the Building Societies Commission), in
subsection (7)(b) (functions of Secretary of State for purposes of which
disclosure may be made) after sub-paragraph (ii) insert—

“, or

(iii) Part II, III or VII of the Companies Act 1989;”.

81.—(1) In section 84(1) of the Banking Act 1987 (disclosure of
information obtained under that Act), the Table showing the authorities
to which, and functions for the purposes of which, disclosure may be
made is amended as follows.

(2) In the entry relating to the Secretary of State, in column 2, for ‘“‘or
the Financial Services Act 1986 substitute *“, the Financial Services Act
1986 or Part II, III or VII of the Companies Act 1989”.
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(3) For the entry relating to inspectors appointed by the Secretary of
State substitute—
“An inspector appointed under Part Functions under that Part or
XTIV of the Companies Act 1985 that section.”.
or section 94 or 177 of the
Financial Services Act 1986.

(4) For the entry beginning “A person authorised by the Secretary of
State” substitute—

“A person authorised to exercise Functions under that section.”.

powers under section 44 of the

Insurance Companies Act 1982,

section 447 of the Companies

Act 1985, section 106 of the

Financial Services Act 1986 or

iegqst;on 84 of the Companies Act

(5) For the entry relating to a designated agency or transferee body or
the competent authority (within the meaning of the Financial Services
Act 1986) substitute—

“A designated agency (within the Functions under the Financial

meaning of the Financial Services Act 1986 or
Services Act 1986). Part VII of the Companies
Act 1989.
A transferee body or the competent Functions under the Financial
authority (within the meaning of Services Act 1986.”.

the Financial Services Act 1986).

Powers exercisable to assist overseas regulatory authorities

82.—(1) The powers conferred by section 83 are exercisable by the
Secretary of State for the purpose of assisting an overseas regulatory
authority which has requested his assistance in connection with inquiries
being carried out by it or on its behalf.

(2) An ““overseas regulatory authority” means an authority which in a
country or territory outside the United Kingdom exercises—

(a) any function corresponding to—
(i) a function under the Financial Services Act 1986 of a

designated agency, transferee body or competent authority
(within the meaning of that Act),

(ii) a function of the Secretary of State under the Insurance
Companies Act 1982, the Companies Act 1985 or the
Financial Services Act 1986, or

(iii) a function of the Bank of England under the Banking
Act 1987, or

(b) any function in connection with. the investigation of, or the
enforcement of rules (whether or not having the force of law)
relating to, conduct of the kind prohibited by the Company
Securities (Insxder Dealing) Act 1985, or

(c) any function prescribed for the purposes of this subsection by
order of the Secretary of State, being a function which in the
opinion of the Secretary of State relates to companies or
financial services.

ParT IIT

1986 c. 60.

Request for
assistance by
overseas

regulatory
authority.

1982 c. 50.
1985 c. 6.

1987 c. 22.

1985¢. 9.
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An order under paragraph (c) shall be made by statutory instrument
which shall be subject to annulment in pursuance of a resolution of either
House of Parliament.

(3) The Secretary of State shall not exercise the powers conferred by
section 83 unless he is satisfied that the assistance requested by the
overseas regulatory authority is for the purposes of its regulatory
functions.

An authority’s “regulatory functions” means any functions falling
within subsection (2) and any other functions relating to companies or
financial services.

(4) In deciding whether to exercise those powers the Secretary of State
may take into account, in particular—

(a) whether corresponding assistance would be given in that country
or territory to an authority exercising regulatory functions in
the United Kingdom;

(b) whether the inquiries relate to the possible breach of a law, or
other requirement, which has no close parallel in the United
Kingdom or involves the assertion of a jurisdiction not
recognised by the United Kingdom;

(c) the seriousness of the matter to which the inquiries relate, the
importance to the inquiries of the information sought in the
United Kingdom and whether the assistance could be obtained
by other means; '

(d) whether it is otherwise appropriate in the public interest to give
the assistance sought.

(5) Before deciding whether to exercise those powers in a case where
the overseas regulatory authority is a banking supervisor, the Secretary
of State shall consult the Bank of England.

A “banking supervisor”’ means an overseas regulatory authority with
respect to which the Bank of England has notified the Secretary of State,
for the purposes of this subsection, that it exercises functions
corresponding to those of the Bank under the Banking Act 1987.

(6) The Secretary of State may decline to exercise those powers unless
the overseas regulatory authority undertakes to make such contribution
towards the costs of their exercise as the Secretary of State considers
appropriate.

(7) References in this section to financial services include, in particular,
investment business, insurance and banking.

83.—(1) The following powers may be exercised in accordance with
section 82, if the Secretary of State considers there is good reason for their
exercise.

(2) The Secretary of State may require any person—

(a) to attend before him at a specified time and place and answer
questions or otherwise furnish information with respect to any
matter relevant to the inquiries,

(b) to produce at a specified time and place any specified documents
which appear to the Secretary of State to relate to any matter
relevant to the inquiries, and
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(c) otherwise to give him such assistance in connection with the
inquiries as he is reasonably able to give.

(3) The Secretary of State may examine a person on oath and may
administer an oath accordingly.

(4) Where documents are produced the Secretary of State may take
copies or extracts from them.

(5) A person shall not under this section be required to disclose
information or produce a document which he would be entitled to refuse
to disclose or produce on grounds of legal professional privilege in
proceedings in the High Court or on grounds of confidentiality as
between client and professional legal adviser in proceedings in the Court
of Session, except that a lawyer may be required to furnish the name and
address of his client.

(6) A statement by a person in compliance with a requirement imposed
under this section may be used in evidence against him.

(7) Where a person claims a lien on a document, its production under
this section is without prejudice to his lien.

(8) In this section ‘“documents” includes information recorded in any
form; and, in relation to information recorded otherwise than in legible
" form, the power to require its production includes power to require the
production of a copy of it in legible form.

84.—(1) The Secretary of State may authorise an officer of his or any
other competent person to exercise on his behalf all or any of the powers
conferred by section 83.

(2) No such authority shall be granted except for the purpose of
investigating—

(a) the affairs, or any aspects of the affairs, of a person specxﬁed in the
authority, or

(b) a subject-matter so specified,

being a person who, or subject-matter which, is the subject of the inquiries
being carried out by or on behalf of the overseas regulatory authority.

(3) No person shall be bound to comply with a requirement imposed
by a person exercising powers by virtue of an authority granted under this
section unless he has, if required, produced evidence of his authority.

(4) A person shall not by virtue of an authority under this section be
required to disclose any information or produce any documents in respect
of which he owes an obligation of confidence by virtue of carrying on the
business of banking unless—

(a) the imposing on him of a requirement with respect to such
information or documents has been specifically authorised by
the Secretary of State, or

(b) the person to whom the obligation of confidence is owed
consents to the disclosure or production.

In this subsection “documents” has the same meaning as in section 83.

ParT I11

Exercise of
powers by
officer, &c.
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(5) Where the Secretary of State authorises a person other than one of
his officers to exercise any powers by virtue of this section, that person
shall make a report to the Secretary of State in such manner as he may
require on the exercise of those powers and the results of exercising them.

85.—(1) A person who without reasonable excuse fails to comply with
a requirement imposed on him under section 83 commits an offence and
is liable on summary conviction to imprisonment for a term not exceeding
six months or to a fine not exceeding level 5 on the standard scale, or both.

(2) A person who in purported compliance with any such requirement
furnishes information which he knows to be false or misleading in a
material particular, or recklessly furnishes information which is false or
misleading in a material particular, commits an offence and is liable—

(a) on conviction on indictment, to imprisonment for a term not
exceeding two years or to a fine, or both;

(b) on summary conviction, to imprisonment for a term not
exceeding six months or to a fine not exceeding the statutory
maximum, or both.

86.—(1) This section applies to information relating to the business or
other affairs of a person which—

(a) is supplied by an overseas regulatory authority in connection
with a request for assistance, or

(b) is obtained by virtue of the powers conferred by section 83,
whether or not any requirement to supply it is made under that
section.

(2) Except as permitted by section 87 below, such information shall not
be disclosed for any purpose—

(a) by the primary recipient, or
(b) by any person obtaining the information directly or indirectly
from him,

without the consent of the person from whom the primary recipient
obtained the information and, if different, the person to whom it relates.

(3) The “primary recipient” means, as the case may be—
(a) the Secretary of State,

(b) any person authorised under section 84 to exercise powers on his
behalf, and

(c) any officer or servant of any such person.

(4) Information shall not be treated as information to which this
section applies if it has been made available to the public by virtue of
being disclosed in any circumstances in which, or for any purpose for
which, disclosure is not precluded by this section.

(5) A person who contravenes this section commits an offence and is
liable—

(a) on conviction on indictment, to imprisonment for a term not
exceeding two years or to a fine, or both;

(b) on summary conviction, to imprisonment for a term not
exceeding three months or to a fine not exceeding the statutory
maximum, or both.
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87.—(1) Information to which section 86 applies may be disclosed—  PARTIII
(a) to any person with a view to the institution of, or otherwise for E;g:“gﬁz 2‘:‘“
the purposes of, relevant proceedings, disclosure.

(b) for the purpose of enabling or assisting a relevant authority to
discharge any relevant function (including functions in relation
to proceedings),

(c) to the Treasury, if the disclosure is made in the interests of
investors or in the public interest,

(d) if the information is or has been available to the public from
other sources, '

(e) in a summary or collection of information framed in such a way
as not to enable the identity of any person to whom the
information relates to be ascertained, or

(f) in pursuance of any Community obligation.

(2) The relevant proceedings referred to in subsection (1)(a) are—
(a) any criminal proceedings,

(b) civil proceedings arising under or by virtue of the Financial 1986 c. 60.
Services Act 1986 and proceedings before the Financial Services
Tribunal, and : '

(c) disciplinary proceedings relating to—

(i) the exercise by a solicitor, auditor, accountant, valuer
or actuary of his professional duties, or

(i) the discharge by a public servant of his duties.

(3) Insubsection (2)(c)(ii) “public servant’ means an officer or servant
of the Crown or of any public or other authority for the time being
designated for the purposes of that provision by order of the Secretary of
State.

(4) The relevant authorities referred to in subsection (1)(b), and the
relevant functions in relation to each such authority, are as follows—

Authority Functions

The Secretary of State. Functions under the enactments
relating to companies, insurance
companies or insolvency, or
under the Financial Services Act
1986 or Part II, this Part or Part
VII of this Act.
An inspector appointed under Part Functions under that Part or that 1985c. 6.
XIV of the Companies Act 1985 section.
or section 94 or 177 of the
Financial Services Act 1986.

A person authorised to exercise Functions under that section.
powers under section 44 of the
Insurance Companies Act 1982, 1982 ¢. 50.
section 447 of the Companies Act
1985, section 106 of the Financial
Services Act 1986 or section 84 of
this Act.

An overseas regulatory authority. Its regulatory functions (within the
meaning of section 82 of this
Act).
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1986 c. 45.
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Authority

The Department of Economic
Development in  Northern
Ireland or a person appointed or
authorised by that Department.

A designated agency within the
meaning of the Financial Services
Act 1986.

A transferee body or the competent
authority within the meaning of
the Financial Services Act 1986.

The body administering a scheme
under section 54 of the Financial

Services Act 1986. _
A recognised  self-regulating
organisation, recognised

professional body, recognised
investment exchange, recognised
clearing house or recognised self-
regulating  organisation for
friendly societies (within the
meaning of the Financial Services
Act 1986).

The Chief Registrar of friendly
societies, the Registrar of
Friendly Societies for Northern
Ireland and the Assistant
Registrar of Friendly Societies
for Scotland.

The Bank of England.
The Deposit Protection Board.

A body established by order under
section 46 of this Act.

A recognised supervisory or

qualifying body within the
meaning of Part II of this Act.

The Industrial Assurance
Commissioner and the Industrial
Assurance Commissioner for
Northern Ireland.

The Insurance
Registration Council.

The Official Receiver or, in
Northern Ireland, the Official
Assignee for company
liquidations or for bankruptcy.

A recognised professional body
(within the meaning of section
391 of the Insolvency Act 1986).

The Building Societies
Commission.

The Director General of Fair
Trading.

Brokers

Companies Act 1989

Functions

Functions conferred on it or him by
the enactments relating to
companies or insolvency.

Functions under that Act or Part
VII of this Act.

Functions under that Act.

Functions under the scheme.

Functions in its capacity as an
organisation, body, exchange or
clearing house recognised under
that Act.

Functions under - the Financial
Services Act 1986 or the
enactments relating to friendly
societies or building societies.

Functions under the Banking Act
1987 and any other functions.

Functions under the Banking Act
1987.

Functions under Part II of this Act.

Functions as such a body.

Functions under the enactments
relating to industrial assurance.

Functions under the Insurance
Brokers (Registration) Act 1977.

Functions under the enactments
relating to insolvency.

Functions in its capacity as such a
body under the Insolvency Act
1986.

Functions under the Building
Societies Act 1986.

Functions under the Financial
Services Act 1986.
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(5) The Secretary of State may by order amend the Table in subsection
(4) so as to—

(a) add any public or other authority to the Table and specify the
relevant fnnctions of that authority, ‘

(b) remove any authority from the Table, or

(c) add functions to, or remove functions from, those which are
relevant functions in relation to an authority specified in the
Table;

and the order may impose conditions subject to which, or otherwise
restrict the circumstances in which, disclosure is permitted.

(6) An order under this section shall be made by statutory instrument
which shall be subject to annulment in pursuance of a resolution of either
House of Parliament.

88.—(1) The following provisions apply where it appears to the
Secretary of State that a request for assistance by an overseas regulatory
authority may involve the powers conferred by section 83 being exercised
in Northern Ireland in relation to matters which are transferred matters
within the meaning of the Northern Ireland Constitution Act 1973.

(2) The Secretary of State shall before deciding whether to accede to the
request consult the Department of Economic Development in Northern
Ireland, and if he decides to accede to the request and it appears to him—

(a) that the powers should be exercised in Northern Ireland, and

(b) that the purposes for which they should be so exercised relate
wholly or primarily to transferred matters,

he shall by instrument in writing authorise the Department to exercise in
Northern Ireland his powers under section 83.

(3) The following provisions have effect in relation to the exercise of
powers by virtue of such an authority with the substitution for references
to the Secretary of State of references to the Department of Economic
Development in Northern Ireland—

(a) section 84 (exercise of powers by officer, &c.),

(b) section 449 of the Companies Act 1985, section 53 or 54 of the
Building Societies Act 1986, sections 179 and 180 of the
Financial Services Act 1986, section 84 of the Banking Act 1987
and sections 86 and 87 above (restrictions on disclosure of
information), and

(c) section 89 (authority for institution of criminal proceedings);

and references to the Secretary of State in other enactments which
proceed by reference to those provisions shall be construed accordingly
as being or including references to the Department.

(4) The Secretary of State may after consultation with the Department
of Economic Development in Northern Ireland revoke an authority given
to the Department under this section.

(5) In that case nothing in the provisions referred to in subsection (3)(b)
shall apply so as to prevent the Department from giving the Secretary of
State any information obtained by virtue of the authority; and (without
prejudice to their application in relation to disclosure by the Department)
those provisions shall apply to the disclosure of such information by the
Secretary of State as if it had been obtained by him in the first place.

85
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(6) Nothing in this section affects the exercise by the Secretary of State
of any powers in Northern Ireland—

(a) in a case where at the time of acceding to the request it did not
appear to him that the circumstances were such as to require
him to authorise the Department of Economic Development in
Northern Ireland to exercise those powers, or

(b) after the revocation by him of any such authority;

and no objection shall be taken to anything done by or in relation to the
Secretary of State or the Department on the ground that it should have
been done by or in relation to the other.

89. Proceedings for an offence under section 85 or 86 shall not be
instituted—

(a) in England and Wales, except by or with the cohscnt of the
Secretary of State or the Director of Public Prosecutions;

(b) in Northern Ireland, except by or with the consent of the
Secretary of State or the Director of Public Prosecutions for
Northern Ireland.

90.—(1) Where an offence under section 85 or 86 committed by a body
corporate is proved to have been committed with the consent or
connivance of, or to be attributable to any neglect on the part of, a
director, manager, secretary or other similar officer of the body, or a
person purporting to act in any such capacity, he as well as the body

- corporate is guilty of the offence and liable to be proceeded against and

punished accordingly.

(2) Where the affairs of a body corporate are managed by its members,
subsection (1) applies in relation to the acts and defaults of a member in
connection with his functions of management as to a director of a body
corporate. :

(3) Where an offence under section 85 or 86 committed by a partnership
is proved to have been committed with the consent or connivance of, or
to be attributable to any neglect on the part of, a partner, he as well as the
partnership is guilty of the offence and liable to be proceeded against and
punished accordingly.

(4) Where an offence under section 85 or 86 committed by an
unincorporated association (other than a partnership) is proved to have
been committed with the consent or connivance of, or to be attributable
to any neglect on the part of, any officer of the association or any member
of its governing body, he as well as the association is guilty of the offence
and liable to be proceeded against and punished accordingly.

91.—(1) Summary proceedings for an offence under section 85 may,
without prejudice to any jurisdiction exercisable apart from this section,
be taken against a body corporate or unincorporated association at any
place at which it has a place of business and against an individual at any
place where he is for the time being.

(2) Proceedings for an offence alleged to have been committed under
section 85 or 86 by an unincorporated association shall be brought in the
name of the association (and not in that of any of its members), and for
the purposes of any such proceedings any rules of court relating to the
service of documents apply as in relation to a body corporate.
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(3) Section 33 of the Criminal Justice Act 1925 and Schedule 3 to the
Magistrates’ Courts Act 1980 (procedure on charge of offence against a
corporation) apply in a case in which an unincorporated association is
charged in England and Wales with an offence under section 85 or 86 as
they apply in the case of a corporation.

(4) In relation to proceedings on indictment in Scotland for an offence
alleged to have been committed under section 85 or 86 by an
unincorporated association, section 74 of the Criminal Procedure
(Scotland) Act 1975 (proceedings on indictment against bodies
corporate) applies as if the association were a body corporate.

(5) Section 18 of the Criminal Justice Act (Northern Ireland) 1945 and
Schedule 4 to the Magistrates’ Courts (Northern Ireland) Order 1981
(procedure on charge of offence against a corporation) apply in a case in
which an unincorporated association is charged in Northern Ireland with
an offence under section 85 or 86 as they apply in the case of a
corporation.

(6) A fine imposed on an unincorporated association on its conviction
of such an offence shall be paid out of the funds of the association.

ParT IV
REGISTRATION OF COMPANY CHARGES
Introduction

92. The provisions of this Part amend the provisions of the Companies
Act 1985 relating to the registration of company charges—

(a) by inserting in Part XII of that Act (in place of sections 395 to .

408 and 410 to 423) new provisions with respect to companies
registered in Great Britain, and

(b) by inserting as Chapter III of Part XXIII of that Act (in place
of sections 409 and 424) new provisions with respect to oversea
companies.

 Registration in the companies charges register

93. The following sections are inserted in Part XII of the Companies
Act 1985—

“Registration in the company charges register

Introductory 395.—(1) The purpose of this Part is to secure the
provisions. registration of charges on a company’s property.
(2) In this Part—

*“charge” means any form of security interest (fixed
or floating) over property, other than an interest
arising by operation of law; and

“property”, in the context of what is the subject of a
charge, includes future property.

(3) It is immaterial for the purposes of this Part where
the property subject to a charge is situated.
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(4) References in this Part to “the registrar” are—

(a) in relation to a company registered in England
and Wales, to the registrar of companies for
England and Wales, and

(b) in relation to a company registered in Scotland,
to the registrar of companies for Scotland;

and references to registration, in relation to a charge, are
to registration in the register kept by him under this Part.

Charges 396.—(1) The charges requiring registration under this
requiring Part are—
registration.

(a) a charge on land or any interest in land, other
than—
(i) in England and Wales, a charge for rent

or any other periodical sum issuing out of the
land,

(ii) in Scotland, a charge for any rent,
ground annual or other periodical sum
payable in respect of the land;

(b) acharge on goods or any interest in goods, other
than a charge under which the chargee is entitled
to possession either of the goods or of a
document of title to them;

(c) a charge on intangible movable property (in
Scotland, incorporeal moveable property) of
any of the following descriptions—

(i) goodwill,
(ii) intellectual property,

(iii) book debts (whether book debts of the
company or assigned to the company),

(iv) uncalled share capital of the company
or calls made but not paid;

(d) a charge for securing an issue of debentures; or

(e) a floating charge on the whole or part of the
company’s property.

(2) The descriptions of charge mentioned in subsection
- (1) shall be construed as follows—

(a) acharge on a debenture forming part of an issue
or series shall not be treated as falling within
paragraph (a) or (b) by reason of the fact that
the debenture is secured by a charge on land or
goods (or on an interest in land or goods);

(b) in paragraph (b) “goods” means any tangible
movable property (in Scotland, corporeal
moveable property) other than money;

(c) a charge is not excluded from paragraph (b)
because the chargee is entitled to take
possession in case of default or on the
occurrence of some other event;



Companies Act 1989 c.40

(d) in paragraph (c)(ii) ‘intellectual property”
means—

(i) any patent, trade mark, service mark,
registered design, copyright or design right,
or. '

(ii) any licence under or in respect of any
such right;

(e) a debenture which is part of an issue or series
shall not be treated as a book debt for the

~ purposes of paragraph (c)(iii);

(f) the deposit by way of security of a negotiable
instrument given to secure the payment of book
debts shall not be treated for the purposes of
paragraph (c)(iii) as a charge on book debits;

(g) a shipowner’s lien on subfreights shall not be
treated as a charge on book debts for the
purposes of paragraph (c)(iii) or as a floating
charge for the purposes of paragraph (e).

(3) Whether a charge is one requiring registration under
this Part shall be determined—

(a) in the case of a charge created by a company, as
at the date the charge is created, and

(b) in the case of a charge over property acquired by
a company, as at the date of the acquisition.

(4) The Secretary of State may by regulations amend
subsections (1) and (2) so as to add any description of
charge to, or remove any description of charge from, the
charges requiring registration under this Part.

(5) Regulations under this section shall be made by
statutory instrument which shall be subject to annulment
in pursuance of a resolution of either House of
Parliament.

(6) In the following provisions of this Part references to
a charge are, unless the context otherwise requires, to a
charge requiring registration under this Part.

Where a charge not otherwise requiring registration
relates to property by virtue of which it requires to be
registered and to other property, the references are to the
charge so far as it relates to property of the former
description.”.

94. The following section is inserted in Part XII of the Companies Act

1985—

“The companies
charges register.

397.—(1) The registrar shall keep for each company a
register, in such form as he thinks fit, of charges on
property of the company.

(2) The register shall consist of a file containing with
respect to each charge the particulars and other
information delivered to the registrar under the

provisions of this Part.
D
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(3) Any person may require the registrar to provide a
certificate stating the date on which any specified
particulars of, or other information relating to, a charge
were delivered to him.

(4) The certificate shall be éigned by the registrar or
authenticated by his official seal.

(5) The certificate shall be conclusive evidence that the
specified particulars or other information were delivered
to the registrar no later than the date stated in the
certificate; and it shall be presumed unless the contrary is
g;oved that they were not delivered earlier than that

te.”,

95. The following sections are inserted in Part XII of the Companies

Act 1985—

‘GCompany’s
duty to deliver
particulars of
charge for
registration.

Effect of failure
to deliver
particulars for
registration.

398.—(1) It is the duty of a company which creates a
charge, or acquires property subject to a charge—

(a) to deliver the prescribed particulars of the charge,
in the prescribed form, to the registrar for
registration, and

(b) to do so within 21 days after the date of the
charge’s creation or, as the case may be, the date
of the acquisition;

but particulars of a charge may be delivered for
registration by any person interested in the charge.

(2) Where the particulars are delivered for registration
by a person other ‘than the company concerned, that
person is entitled to recover from the company the
amount of any fees paid by him to the registrar in
connection with the registration.

(3) If a company fails to comply with subsection (1),
then, unless particulars of the charge have been delivered
for registration by another person, the company and
every officer of it who is in default is liable to a fine.

(4) Where prescribed particulars in the prescribed form
are delivered to the registrar for registration, he shall file
the particulars in the register and shall note, in such form
glg he thinks fit, the date on which they were delivered to

m.

(5) The registrar shall send to the company and any
person appearing from the particulars to be the chargee,
and if the particulars were delivered by another person
interested in the charge to that person, a copy of the

. particulars filed by him and of the note made by him as to

the date on which they were delivered.

399.—(1) Where a charge is created by a company and
no prescribed particulars in the prescribed form are
delivered for registration within the period of 21 days
after the date of the charge’s creation, the charge is void
against— '
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(a) an administrator or liquidatdr of the company,
and

(b) any person who for value acquires an interest in

or right over property subject to the charge,

where the relevant event occurs after the creation of the
charge, whether before or after the end of the 21 day
period.

This is subject to section 400 (late delivery of
particulars).

(2) In this Part “the relevant event”” means—

(a) in relation to the voidness of a charge as against
an administrator or liquidator, the beginning of
the insolvency proceedings, and

(b) in relation to the voidness of a charge as againsta
person acquiring an interest in or right over
property subject to a charge, the acquisition of
that interest or right;

and references to ‘“‘a relevant event” shall be construed
accordingly.

(3) Where a relevant event occurs on the same day as
the charge is created, it shall be presumed to have
occurred after the charge is created unless the contrary is
proved.

Late delivery of ~ 400.—(1) Where prescribed particulars of a charge

particulars. created by a company, in the prescribed form, are
delivered for registration more than 21 days after the date
of the charge’s creation, section 399(1) does not apply in
relation to relevant events occurring after the particulars
are delivered.

(2) However, where in such a case—

(a) the company is at the date of delivery of the
particulars unable to pay its debts, or
subsequently becomes unable to pay its debts in
consequence of the transaction under which the
charge is created, and

(b) insolvency proceedings begin before the end of
the relevant period beginning with the date of
delivery of the particulars,

the charge is void as against the administrator or
liquidator.

(3) For this purpose—

(a) the company is “unable to pay its debts” in the
circumstances specified in section 123 of the
Insolvency Act 1986; and

(b) the “‘relevant period” is—

(i) two years in the case of a floating charge
created in favour of a person connected with
the company (within the meaning of section
249 of that Act),

PArT IV
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(ii) one year in the case of a floating charge
created in favour of a person not so
connected, and

(iii) six months in any other case.

(4) Where a relevant event occurs on the same day as
the particulars are delivered, it shall be presumed to have
occurred before the particulars are delivered unless the
contrary is proved.”.

96. The following section is inserted in Part XII of the Companies Act

1985—

“Delivery of
further
particulars.

401.—(1) Further particulars of a charge,
supplementing or varying the registered particulars, may
be delivered to the registrar for registration at any time.

(2) Further particulars must be in the prescribed form
signed by or on behalf of both the company and the
chargee.

(3) Where further particulars are delivered to the
registrar for registration and appear to him to be duly
signed, he shall file the particulars in the register and shall
note, in such form as he thinks fit, the date on which they
were delivered to him.

(4) The registrar shall send to the company and any
person appearing from the particulars to be the chargee,
and if the particulars were delivered by another person
interested in the charge to that other person, a copy of the
further particulars filed by him and of the note made by
him as to the date on which they were delivered.”.

97. The following section is inserted in Part XII of the Companies Act

1985—

“Effect of
omissions and
errors in
registered
particulars.

402.—(1) Where the registered particulars of a charge
created by a company are not complete and accurate, the
charge is void, as mentioned below, to the extent that
rights are not disclosed by the registered particulars which
would be disclosed if they were complete and accurate.

(2) The charge is void to that extent, unless the court on
the application of the chargee orders otherwise, as
against—

(a) an administrator or liquidator of the company,
and

(b) any person who for value acquires an interest in
or right over property subject to the charge,

where the relevant event occurs at a time when the
particulars are incomplete or inaccurate in a relevant

respect.

(3) Where a relevant event occurs on the same day as
particulars or further particulars are delivered, it shall be
presumed to have occurred before those particulars are .
delivered unless the contrary is proved.
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(4) The court may order that the charge is effective as
against an administrator or liquidator of the company if
it is satisfied—

(a) that the omission or error is not likely to have
misled materially to his prejudice any unsecured
creditor of the company, or

(b) that no person became an unsecured creditor of
the company at a time when the registered
particulars of the charge were incomplete or
inaccurate in a relevant respect.

(5) The court may order that the charge is effective as
against a person acquiring an interest in or right over
property subject to the charge if it is satisfied that he did
not rely, in connection with the acquisition, on registered
particulars which were incomplete or inaccurate in a
relevant respect.

(6) For the purposes of this section an omission or
inaccuracy with respect to the name of the chargee shall
not be regarded as a failure to disclose the rights of the
chargee.”.

98. The following section is inserted in Part XII of the Companies Act
1985—

“Memorandum 403.—(1) Where a charge of which particulars have

of charge ceasing  been delivered ceases to affect the company’s property, a

mﬁ"“ s memorandum to that effect may be delivered to the
Ry registrar for registration.

property
(2) The memorandum must be in the prescribed form
signed by or on behalf of both the company and the
chargee.

(3) Where a memorandum is delivered to the registrar
for registration and appears to him to be duly signed, he
shall file it in the register, and shall note, in such form as
he thinks fit, the date on which it was delivered to him. -

(4) The registrar shall send to the company and any
person appearing from the memorandum to be the
chargee, and if the memorandum was delivered by
another person interested in the charge to that person, a
copy of the.memorandum filed by him and of the note
made by him as to the date on which it was delivered.

(5) If a duly signed memorandum is delivered in a case
where the charge in fact continues to affect the company’s
property, the charge is void as against—

(a) an administrator or liquidator of the company,
and

(b) any person who for value acquires an interest in
or right over property subject to the charge,

where the relevant event occurs after the delivery of the
memorandum.
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(6) Where a relevant event occurs on the same day as
the memorandum is delivered, it shall be presumed to
have occurred before the memorandum is delivered unless
the contrary is proved.”.

99, The following sections are inserted in Part XII of the Companies

Act 1985—

“Further provisions with respect to voidness of charges

Exclusion of
voidness as
against
unregistered
charges.

Restrictions on
voidness by
virtue of this
Part.

Effect of exercise
of power of sale.

404.—(1) A charge is not void by virtue of this Part as
against a subsequent charge unless some or all of the
relevant particulars of that charge are duly delivered for
registration—

(a) within 21 days after the date of its creation, or

(b) before complete and accurate relevant particulars
of the earlier charge are duly delivered for
registration.

(2) Where relevant particulars of the subsequent charge
so delivered are incomplete or inaccurate, the earlier
charge is void as against that charge only to the extent
that rights are disclosed by registered particulars of the
subsequent charge duly delivered for registration before
the corresponding relevant particulars of the earlier
charge.

(3) The relevant particulars of a charge for the purposes
of this section are those prescribed particulars relating to
rights inconsistent with those conferred by or in relation -
to the other charge.

405.—(1) A charge is not void by virtue of this Part as
against a person acquiring an interest in or right over -
property where the acquisition is expressly subject to the
charge.

(2) Nor is a charge void by virtue of this Part in relation
to any property by reason of a relevant event occurring
after the company which created the charge has disposed
of the whole of its interest in that property.

406.—(1) A chargee exercising a power of sale may
dispose of property to a purchaser freed from any interest
or right arising from the charge having become void to
any extent by virtue of this Part—

(a) against an administrator or liquidator of the
company, or

(b) against a person acquiring a security interest over
property subject to the charge;

and a purchaser is not concerned to see or inquire whether
the charge has become so void.
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(2) The proceeds of the sale shall be held by the chargee
in trust to be applied—

First, in discharge of any sum effectively secured by
prior incumbrances to which the sale is not
made subject;

Second, in payment of all costs, charges and expenses
properly incurred by him in connection with the
sale, or any previous attempted sale, of the
property;

Third, in discharge of any sum effectively secured by

the charge and incumbrances ranking pari passu
with the charge;

Fourth, in discharge of any sum effectively secured
by incumbrances ranking after the charge;

and any residue is payable to the company or to a person
authorised to give a receipt for the proceeds of the sale of
the property.

(3) For the purposes of subsection (2)—

(a) prior incumbrances include any incumbrance to
the extent that the charge is void as against it by
virtue of this Part; and

(b) no sum is effectively secured by a charge to the
extent that it is void as against an administrator
or liquidator of the company.

(4) In this section—

(a) references to things done by a chargee include
things done by a receiver appointed by him,
whether or not the receiver acts as his agent;

(b) “power of sale”” includes any power to dispose of,
or grant an interest out of, property for the
purpose of enforcing a charge (but in relation to
Scotland does not include the power to grant a
lease), and references to ‘“‘sale” shall be
construed accordingly; and

(c) “purchaser”” means a person who in good faith
and for valuable consideration acquires an
interest in property.

(5) The provisions of this section as to the order of
application of the proceeds of sale have effect subject to
any other statutory provision (in Scotland, any other
statutory provision or rule of law) applicable in any case.

(6) Where a chargee exercising a power of sale purports
to dispose of property freed from any such interest or
right as is mentioned in subsection (1) to a person other
than a purchaser, the above provisions apply, with any
necessary modifications, in relation to a disposition to a
purchaser by that person or any successor in title of his.

PART IV
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(7) In Scotland, subsections (2) and (7) of section 27 of
the Conveyancing and Feudal Reform (Scotland) Act
1970 apply to a chargee unable to obtain a discharge for
any payment which he is required to make under
subsection (2) above as they apply to a creditor in the
circumstances mentioned in those subsections.

407.—(1) Where a charge becomes void to any extent
by virtue of this Part, the whole of the sum secured by the
charge is payable forthwith on demand; and this applies
notwithstanding that the sum secured by the chargeis also
the subject of other security.

(2) Where the charge is to secure the repayment of
money, the references in subsection (1) to the sum secured
include any interest payable.”.

100. The following sections are inserted in Part XII of the Companies

Act 1985—

Particulars of
taking up of
issue of
debentures.

Notice of
appointment of
receiver or
manager, &c.

“Additional information to be registered

408.—(1) Where particulars of a charge for securing an
issue of debentures have been delivered for registration, it
is the duty of the company—

(a) to deliver to the registrar for registration
particulars in the prescribed form of the date on
which any debentures of the issue are taken up,
and of the amount taken up, and

(b) to do so before the end of the period of 21 days
after the date on which they are taken up.

(2) Where particulars in the prescribed form are
delivered to the registrar for registration under this
section, he shall file them in the register.

(3) If a company fails to comply with subsection (1), the
company and every officer of it who is in default is liable
to a fine.

409.—(1) If a person obtains an order for the
appointment of a receiver or manager of a company’s
property, or appoints such a receiver or manager under
powers contained in an instrument, he shall within seven
days of the order or of the appointment under those
powers, give notice of that fact in the prescribed form to
the registrar for registration.

(2) Where a person appointed receiver or manager of a
company’s property under powers contained in .an
instrument ceases to act as such receiver or manager, he
shall, on so ceasing, give notice of that fact in the
prescribed form to the registrar for registration.

(3) Where a notice under this section in the prescribed
form is delivered to the registrar for registration, he shall
file it in the register.

(4) If a person makes default in complying with the
requirements of subsection (1) or (2), he is liable to a fine.
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(5) This section does not apply in relation to companies
registered in Scotland (for which corresponding provision
is made by sections 53, 54 and 62 of the Insolvency Act
1986).

410.—(1) The Secretary of State may by regulations
require notice in the prescribed form to be given to the
registrar of—

(a) the occurrence of such events as may be
prescribed affecting the nature of the security
under a floating charge of which particulars
have been delivered for registration, and

(b) the taking of such action in exercise of powers

' conferred by a fixed or floating charge of which
particulars have been delivered for registration,
or conferred in relation to such a charge by an
order of the court, as may be prescribed.

(2) The regulations may make provision as to—

(a) the persons by whom notice is required to be, or
may be, given, and the period within which
notice is required to be given;

(b) the filing in the register of the particulars
contained in the notice and the noting of the
date on which the notice was given; and

(c) the consequences of failure to give notice.

(3) As regards the consequences of failure to give notice
of an event causing a floating charge to crystallise, the
regulations may include provision to the effect that the
crystallisation—

(a) shall be treated as ineffective until the prescribed
particulars are delivered, and

(b) if the prescribed particulars are delivered after
the expiry of the prescribed period, shall
continue to be ineffective against such persons
as may be prescribed,

subject to the exercise of such powers as may be conferred
by the regulations on the court.

(4) The regulations may provide that if there is a failure
to comply with such of the requirements of the
regulations as may be prescribed, such persons as may be
prescribed are liable to a fine.

(5) Regulations under this section shall be made by
statutory instrument which shall be subject to annulment
in pursuance of a resolution of either House of
Parliament.

(6) Regulations under this section shall not apply in
relation to a floating charge created under the law of
Scotland by a company registered in Scotland.”

ParT IV
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Copies of instruments and register to be kept by company

101. The following sections are inserted in Part XII of the Companies
Act 1985— .

_ “Copies of instruments and register to be kept by company

Duty to keep 411.—(1) Every company shall keep at its registered
copies of office a copy of every instrument creating or evidencing a

i::.:“te';“’ms and  charge over the company’s property.
In the case of a series of uniform debentures, a copy of
one debenture of the series is sufficient.

(2) Every company shall also keep at its registered office
a register of all such charges, containing entries for each
charge giving a short description of the property charged,
the amount of the charge and (except in the case of
securities to bearer) the names of the persons entitled to
it.

(3) This section applies to any charge, whether or not
particulars are required to be delivered to the registrar for
registration.

(4) If a company fails to comply with any requirement
of this section, the company and every officer of it who is
in default is liable to a fine.

Inspection of 412.—(1) The copies and the register referred to in

copies and section 411 shall be open to the inspection of any creditor

register. or member of the company without fee; and to the
inspection of any other person on payment of such fee as
may be prescribed. -

(2) Any person may request the company to provide
him with a copy of—
(a) any instrument creating or evidencing a charge
over the company’s property, or

(b) any entry in the register of charges kept by the
company, on payment of such fee as may be
prescribed.

This subsection applies to any charge, whether or not
particulars are required to be delivered to the registrar for
registration.

(3) The company shall send the copy to him not later
" than ten days after the day on which the request is
received or, if later, on which payment is received.

(4) If inspection of the copies or register is refused, or a
copy requested is not sent within the time specified
above—

(a) the company and every officer of it who is in
default is liable to a fine, and

(b) the court may by order compel an immediate
inspection of the copies or register or, as the case
may be, direct that the copy be sent
immediately.”.
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Supplementary provisions

102. The following section is inserted in Part XII of the Companies Act

1985—

Power to make
further
provision by
regulations.

“Supplementary provisions

413.—(1) The Secretary of State may by regulations
make further provision as to the application of the
provisions of this Part in relation to charges of any
description specified in the regulations.

Nothing in the following provisions shall be construed
as restricting the generality of that power.

(2) The regulations may require that where the charge

" is contained in or evidenced or varied by a written

instrument there shall be delivered to the registrar for
registration, instead of particulars or further particulars
of the charge, the instrument itself or a certified copy of it
together with such particulars as may be prescribed.

(3) The regulations may provide that a memorandum
of a charge ceasing to affect property of the company shall
not be accepted by the registrar unless supported by such
evidence as may be prescribed, and that a memorandum
not so supported shall be treated as not having been
delivered.

(4) The regulations may also provide that where the
instrument creating the charge is delivered to the registrar
in support of such a memorandum, the registrar may
mark the instrument as cancelled before returning it and
shall send copies of the instrument cancelled to such
persons as may be prescribed.

(5) The regulations may exclude or modify, in such
circumstances and to such extent as may be prescribed,
the operation of the provisions of this Part relating to the
voidness of a charge.

(6) The regulations may require, in connection with the
delivery of particulars, further particulars or a
memorandum of the charge’s ceasing to affect property of
the company, the delivery of such supplementary
information as may be prescribed, and may— '

(a) apply in relation to such supplementary
information any provisions of this Part relating
to particulars, further particulars or such a
memorandum, and

(b) provide that the particulars, further particulars
or memorandum shall be treated as not having
been delivered until the required supplementary
information is delivered.

(7) Regulations under this section shall be made by
statutory instrument which shall be subject to annulment
in pursuance of a resolution of either House of
Parliament.”.

PART IV

Power to make

further provision

by regulations.
1985 c. 6.
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103. The following sections are inserted in Part XII of the Companies

Act 1985—

“Date of
creation of
charge.

Prescribed
particulars and
related
expressions.

414.—(1) References in this Part to the date of création
of a charge by a company shall be construed as follows.

(2) A charge created under the law of England and
Wales shall be taken to be created—

(a) in the case of a charge created by an instrument in
writing, when the instrument is executed by the
company or, if its execution by the company is
coxcllditional, upon the conditions being fulfilled,
an

(b) in any other case, when an enforceable agreement
is entered into by the company conferring a
security interest intended to take effect
forthwith or upon the company acquiring an
interest in property subject to the charge.

(3) A charge created under the law of Scotland shall be
taken to be created—

(a) in the case of a floating charge, when the
instrument creating the floating charge is
executed by the company, and

(b) in any other case, when the right of the person
entitled to the benefit of the charge is constituted
as a real right.

(4) Where a charge is created in the United Kingdom
but comprises property outside the United Kingdom, any
further proceedings necessary to make the charge valid or
effectual under the law of the country where the property
is situated shall be disregarded in ascertaining the date on
which the charge is to be taken to be created.

415.—(1) References in this Part to the prescribed
particulars of a charge are to such particulars of, or
relating to, the charge as may be prescribed.

(2) The prescribed particulars may, without prejudice
to the generality of subsection (1), include—

(a) whether the company has undertaken not to
create other charges ranking in priority to or
pari passu with the charge, and

(b) whether the charge is a market charge within the
meaning of Part VII of the Companies Act 1989
or a charge to which the provisions of that Part
apply as they apply to a market charge.

(3) References in this Part to the registered particulars
of a charge at any time are to such particulars and further
particulars of the charge as have at that time been duly .
delivered for registration.
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(4) References in this Part to the registered particulars
of a charge being complete and accurate at any time are to
their including all the prescribed particulars which would
be required to be delivered if the charge were then newly
created.

416.—(1) A person taking a charge over a company’s
property shall be taken to have notice of any matter
requiring registration and disclosed on the register at the
time the charge is created.

(2) Otherwise, a person shall not be taken to have notice
of any matter by reason of its being disclosed on the
register or by reason of his having failed to search the
register in the course of making such inquiries as ought
reasonably to be made.

(3) The above provisions have effect subject to any
other statutory provision as to whether a person is to be
taken to have notice of any matter disclosed on the
register.

417.—(1) Where it is proposed to deliver further
particulars of a charge, or to deliver a memorandum of a
charge ceasing to affect the company’s property, and—

(a) the chargee refuses to sign or authorise a person
to sign on his behalf, or cannot be found, or

(b) the company refuses to authorise a person to sign
on its behalf,

the court may on the application of the company or the
chargee, or of any other person having a sufficient interest
in the matter, authorise the delivery of the particulars or
memorandum without that signature.

(2) The order may be made on such terms as appear to
the court to be appropriate.

(3) Where particulars or a memorandum are delivered
to the registrar for registration in reliance on an order
under this section, they must be accompanied by an office
copy of the order.

In such a case the references in sections 401 and 403 to
the particulars or memorandum being duly signed are to
their being otherwise duly signed.

(4) The registrar shall file the office copy of the court
order along with the particulars or memorandum.”.

104. The following sections are inserted in Part XII of the Companies

Act 1985—

“Regulations.

418. Regulations under any provision of this Part, or
prescribing anything for the purposes of any such
provision—

(a) may make different provision for different cases,
and

101
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(b) may contain such supplementary, incidental and
transitional provisions as appear to the
Secretary of State to be appropriate.

419.—(1) In this Part—

‘“chargee” means the person for the time being
entitled to exercise the security rights conferred
by the charge;

“issue of debentures™ means a group of debentures,
or an amount of debenture stock, secured by the
same charge; and

“series of debentures” means a group of debentures
each containing or giving by reference to
another instrument a charge to the benefit of
which the holders of debentures of the series are
entitled pari passu.

(2) References in this Part to the creation of a charge
include the variation of a charge which is not registrable
so as to include property by virtue of which it becomes
registrable.

The provisions of section 414 (construction of
references to date of creation of charge) apply in such a
case with any necessary modifications.

(3) References in this Part to the date of acquisition of
property by a company are—
(a) in England and Wales, to the date on which the
acquisition is completed, and _
(b) in Scotland, to the date on which the transaction
is settled.

(4) In the application of this Part to a floating charge
created under the law of Scotland, references to
crystallisation shall be construed as references to the
attachment of the charge.

(5) References in this Part to the beginning of

insolvency proceedings are to—

(a) the presentation of a petition on which an
administration order or winding-up order is
made, or

(b) the passing of a resolution for voluntary winding
up.

420. The following Table shows the provisions of this
Part defining or otherwise explaining expressions used in
this Part (other than expressions used only in the same
section)—
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charge

charge requiring registration

chargee

complete and accurate (in
relation to registered

- particulars)

creation of charge

crystallisation (in relation to
Scottish floating charge)

date of acquisition (of
property by a company)

date of creation of charge

further particulars

insolvency proceedings,
beginning of

issue of debentures

memorandum of charge
ceasing to affect
company’s property

prescribed particulars

property

registered particulars

registrar and registration in
relation to a charge

relevant event

series of debentures
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sections 395(2) PART IV
and 396(6)

section 396

section 419(1)

section 415(4)

section 419(2)
section 419(4)

section 419(3)

section 414
section 401
section 419(5)

section 419(1)
section 403

section 415(1) and
@ |
section 395(2)
section 415(3)
section 395(4)

section 399(2)
section 419(1).”.

105. The provisions set out in Schedule 15 are inserted in Part XXIII of Charges on
the Companies Act 1985 (oversea companies), as a Chapter III property of
(registration of charges).

oversea company.
1985 c. 6.

106. In Schedule 22 to the Companies Act 1985 (provisions applying to  Application of

unregistered companies), at the appropriate place insert—

“Part XII

provisions to
unregistered
Registration of company Subject to section 718(3).”. oom:;nies.
charges; copies of
instruments and register to
be kept by company.

107. The enactments specified in Schedule 16 have effect with the Consequential
amendments specified there, which are consequential on the amendments amendments.
made by the preceding provisions of this Part.

PARTV

OTHER AMENDMENTS OF COMPANY LAW

A company’s capacity and related matters

108.—(1) In Chapter III of Part I of the Companies Act 1985 (a A company’s
company’s capacity; formalities of carrying on business), for section 35 capacity and the

substitute—

power of the
directors to bind
it.
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“A company’s 35.—(1) The validity of an act done by a company shall
;’.‘P?my not not be called into question on the ground of lack of
imited byits  capacity by reason of anything in the company’s
memorandum.

memorandum.

(2) A member of a company may bring proceedings to
restrain the doing of an act which but for subsection (1)
would be beyond the company’s capacity; but no such
proceedings shall lie in respect of an act to be done in
fulfilment of a legal obligation arising from a previous act
of the company.

(3) It remains the duty of the directors to observe any |
limitations on their powers flowing from the company’s
memorandum; and action by the directors which but for
subsection (1) would be beyond the company’s capacity
may only be ratified by the company by special resolution.

A resolution ratifying such action shall not affect any
liability incurred by the directors or any other person;
relief from any such liability must be agreed to separately
by special resolution.

(4) The operation of this section is restricted by section
30B(1) of the Charities Act 1960 and section 112(3) of the
Companies Act 1989 in relation to companies which are
charities; and section 322A below (invalidity of certain
transactions to which directors or their associates are
parties) has effect notwithstanding this section.

Powerof 35A.—(1) In favour of a person dealing with a

directors to bind company in good faith, the power of the board of

thecompany.  {irectors to bind the company, or authorise others to do
so, shall be deemed to be free of any limitation under the
company’s constitution.

(2) For this purpose—

(a) a person “deals with” a conipany if he is a party
to any transaction or other act to which the
company is a party;

(b) a person shall not be regarded as acting in bad
faith by reason only of his knowing that an act
is beyond the powers of the directors under the
company’s constitution; and

(c) a person shall be presumed to have acted in good
faith unless the contrary is proved.

(3) The references above to limitations on the directors’
powers under the company’s constitution include
limitations deriving—

(a) from a resolution of the company in general
meeting or a meeting of any class of
shareholders, or

(b) from any agreement between the members of the
company or of any class of shareholders.
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(4) Subsection (1) does not affect any right of a member
of the company to bring proceedings to restrain the doing
of an act which is beyond the powers of the directors; but

no such proceedings shall lie in respect of an act to be done -

in fulfilment of a legal obligation arising from a previous
act of the company.

(5) Nor does that subsection affect any liability
incurred by the directors, or any other person, by reason
of the directors’ exceeding their powers.

(6) The operation of this section is restricted by section
30B(1) of the Charities Act 1960 and section 112(3) of the
Companies Act 1989 in relation to companies which are
charities; and section 322A below (invalidity of certain
transactions to which directors or their associates are
parties)has effect notwithstanding this section.

No duty to 35B. A party to a transaction with a company is not
enquire as to bound to enquire as to whether it is permitted by the
gﬁ’:;:x;gr company’s memorandum or as to any limitation on the

authority of powers of the board of du'ectors to bind the company or
directors. authorise others to do so.’

PARTV

(2) In Schedule 21 to the Companies Act 1985 (effect of registration of 1985c. 6.

"~ companies not formed under that Act), in paragraph 6 (general
application of provisions of Act), after sub-paragraph (5) insert—

*“(6) Where by virtue of sub-paragraph (4) or (5) a company doés
not have power to alter a provision, it does not have power to ratify
acts of the directors in contravention of the provision.”.

(3) In Schedule 22 to the Companies Act 1985 (provisions applying to
unregistered companies), in the entries relating to Part I, in the first
column for “section 35" substitute “sections 35 to 35B”.

109.—(1) In Part X of the Companies Act 1985 (enforcement of fair
dealing by directors), after section 322 insert—

“Invalidity of 322A.—(1) This section applies where a company
certain enters into a transaction to which the parties include—
transactions . . .
involving (a) a director of the company or of its holding
directors, etc. company, or

(b) a person connected with such a director or a
company with whom such a director is
associated,

and the board of directors, in connection with the
transaction, exceed any limitation on their powers under
the company’s constitution.

(2) The transaction is voidable at the instance of the
company.

(3) Whether or not it is avoided, any such party to the
transaction as is mentioned in subsection (1)(a) or (b), and
any director of the company who authorised the
transaction, is liable—

Invalidity of
certain
transactions
involving
directors.

105
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PARTV (a) to account to the company for any gain which he
has made directly or indirectly by the
Atransaction, and

(b) to indemnify the company for any loss or
damage resulting from the transaction.

(4) Nothing in the above provisions shall be construed
as excluding the operation of any other enactment or rule
of law by virtue of which the transaction may be called in
question or any liability to the company may arise.

(5) The transaction ceases to be voidable if—

(a) restitution of any money or other asset which
was the subject-matter of the transaction is no
longer possible, or

(b) the company is indemnified for any loss or
damage resulting from the transaction, or

(c) rights acquired bona fide for value and without
actual notice of the directors’ exceeding their
powers by a person who is not party to the
transaction would be affected by the avoidance,
or

(d) the transaction is ratified by the company in
general meeting, by ordinary or special
resolution or otherwise as the case may require.

(6) A person other than a director of the company is not
liable under subsection (3) if he shows that at the time the
transaction was entered into he did not know that the
directors were exceeding their powers.

(7) This section does not affect the operation of section
35A in relation to any party to the transaction not within
. subsection (1)(a) or (b).

But where a transaction is voidable by virtue of this
section and valid by virtue of that section in favour of
such a person, the court may, on the application of that
person or of the company, make such order affirming,
severing or setting aside the transaction, on such terms, as
appear to the court to be just.

(8) In this section “transaction” includes any act; and
the reference in subsection (1) to limitations under the
* company’s constitution includes limitations deriving—

(a) from a resolution of the company in general
meeting or a meeting of any class . of
shareholders, or

(b) from any agreement between the members of the
company or of any class of shareholders.”.

1985 c. 6. (2) In Schedule 22 to the Companies Act 1985 (provisions applying to
unregistered companies), in the entries relating to Part X, insert—
“section 322A Invalidity of certain Subject to section 718(3).”

transactions involving
directors, etc.
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110. In Chapter I of Part I of the Companies Act 1985 (company

formation), after section 3 (forms of memorandum) insert—

“Statement of 3A. Where the company’s memorandum states that the
company’s object of the company is to carry on business as a general
objects: general . mmercial company—

commercial

company. (a) the object of the company is to carry on any trade

or business whatsoever, and

(b) the company has power to do all such things as
are incidental or conducive to the carrying on of
any trade or business by it.”.

(2) In the same Chapter, for section 4 (resolution to alter objects)
substitute—

“Resolution to 4.—(1) A company may by special resolution alter its
alter objects.  memorandum with respect to the statement of the
company’s objects.

(2) If an application is made under the following

section, an alteration does not have effect except in so far
as it is confirmed by the court.”.

111.—(1) In the Charities Act 1960, for section 30 (charitable

companies) substitute—

“Charitable 30. Where a charity may be wound up by the High
c‘{":iifal;"’ss Court under the Insolvency Act 1986, a petition for it to
winaing up.

be wound up under that Act by any court in England or
Wales having jurisdiction may be presented by the
Attorney General, as well as by any person authorised by

that Act.
Charitable 30A.—(1) Where a charity is a company or other body
companies: corporate having power to alter the instruments

alteration of

objects clause. establishing or regulating it as a body corporate, no

exercise of that power which has the effect of the body
ceasing to be a charity shall be valid so as to affect the
application of—

(a) any property acquired under any disposition or
agreement previously made otherwise than: for
full consideration in money or money’s worth,
or any property representing property so
acquired,

(b) any property representing income which has
accrued before the alteration is made, or

(c) the income from any such property as aforesaid.

(2) Where a charity is a company, any alteration by it
of the objects clause in its memorandum of association is
ineffective without the prior written consent of the
Commissioners; and it shall deliver a copy of that consent
to the registrar of companies under section 6(1)(a) or (b)
of the Companies Act 1985 along with the printed copy of
the memorandum as altered.

PART V
Statement of
company’s
objects.

1985 c. 6.

Charitable
companies.
1960 c. 58.
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(3) Section 6(3) of that Act (offences) applies in
relation to a default in complying with subsection (2) as
regards the delivery of a copy of the Commissioners’
consent.

30B.—(1) Sections 35 and 35A of the Companies Act
1985 (capacity of company not limited by its
memorandum; power of directors to bind company) do
not apply to the acts of a company which is a charity
except in favour of a person who—

(a) gives full consideration in money or money’s
worth in relation to the act in question, and

(b) does not know that the act is not permitted by the
company’s memorandum or, as the case may be,
is beyond the powers of the directors,

or who does not know at the time the act is done that the
company is a charity.

(2) However, where such a company purports to
transfer or grant an interest in property, the fact that the
act was not permitted by the company’s memorandum or,
as the case may be, that the directors in connection with
the act exceeded any limitation on their powers under the
company’s constitution, does not affect the title of a
person who subsequently acquires the property or any
interest in it for full consideration without actual notice of
any such circumstances affecting the validity of the
company’s act.

(3) In any proceedings arising out of subsection (1) the
burden of proving— '

(a) that a person knew that an act was not permitted
by the company’s memorandum or was beyond
the powers of the directors, or

(b) that a person knew that the company was a
charity,

lies on the person making that allegation.

(4) Where a company is a charity, the ratification of an
act under section 35(3) of the Companies Act 1985, or the
ratification of a transaction to which section 322A of that
Act applies (invalidity of certain transactions to which
directors or their associates are parties), is ineffective
without the prior written consent of the Commissioners.

30C.—(1) Where a company is a charity and its name
does not include the word “charity” or the word
““charitable”, the fact that the company is a charity shall
be stated in English in legible characters—

(a) in all business letters of the company,
(b) in all its notices and other official publications,

(c) in all bills of exchange, promissory notes,
endorsements, cheques and orders for money or
goods purporting to be signed by or on behalf of
the company, '
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(d) in all conveyances purporting to be executed by
the company, and

(e) in all its bills of parcels, invoices, receipts and
letters of credit.

(2) In subsection (1)(d) “conveyance” means any
instrument  creating, transferring, varying or
extinguishing an interest in land.

(3) Section 349(2) to (4) of the Companies Act 1985
(offences in connection with failure to include required
particulars in business letters, &c.) apply in relation to a
contravention of subsection (1) above.”.

(2) In section 46 of the Charities Act 1960 (definitions), at the
appropriate place insert—

“‘company’ means a company formed and registered under the
Companies Act 1985, or to which the provisions of that Act
apply as they apply to such a company;”. :

112.—(1) In the following provisions (which extend to Scotland
only)—

(a) “company” means a company formed and registered under the
Companies Act 1985, or to which the provisions of that Act
apply as they apply to such a company; and

(b) “charity” means a body established for charitable purposes only
(that expression having the same meaning as in the Income Tax
Acts).

(2) Where a charity is a company or other body corporate having power
to alter the instruments establishing or regulating it as a body corporate,
no exercise of that power which has the effect of the body ceasing to be a
charity shall be valid so as to affect the application of—

(a) any property acquired by virtue of any transfer, contract or
obligation previously effected otherwise than for full
consideration in money or money’s worth, or any property
representing property so acquired,

(b) any property representing income which has accrued before the
alteration is made, or

(c) the income from any such property as aforesaid.

(3) Sections 35 and 35A of the Companies Act 1985 (capacity of
company not limited by its memorandum; power of directors to bind
company) do not apply to the acts of a company which is a charity except
in favour of a person who—

(a) gives full consideration in money or money’s worth in relation to
the act in question, and

(b) does not know that the act is not permitted by the company’s
memorandum or, as the case may be, is beyond the powers of
the directors,

or who does not know at the time the act is done that the company is a
charity.

PARTV

1960 c. 58.

Charitable
companies
(Scotland).
1985 c. 6.
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(4) However, where such a company purports to transfer or grant an
interest in property, the fact that the act was not permitted by the
company’s memorandum or, as the case may be, that the directors in
connection with the act exceeded any limitation on their powers under the
company’s constitution, does not affect the title of a person who
subsequently acquires the property or any interest in it for full
consideration without actual notice of any such circumstances affecting
the validity of the company’s act.

(5) In any proceedings arising out of subsection (3) the burden of
proving—

(a) that a person knew that an act was not permitted by the
company’s memorandum or was beyond the powers of the
directors, or

(b) that a person knew that the company was a charity,
lies on the person making that allegation.

(6) Where a company is a charity and its name does not include the
word “charity” or the word “charitable”, the fact that the company is a
charity shall be stated in English in legible characters—

(a) in all business letters of the company,
(b) in all its notices and other official publications,

(c) in all bills of exchange, promissory notes, endorsements, cheques
and orders for money or goods purporting to be signed by or on
behalf of the company,

(d) in all conveyances purporting to be executed by the company,
and

(e) in all its bills of parcels, invoices, receipts and letters of credit.

(7) In subsection (6)(d) “conveyance” means any document for the
creation, transfer, variation or extinction of an interest in land.

(8) Section 349(2) to (4) of the Companies Act 1985 (offences in
connection with failure to include required particulars in business letters,
&c.) apply in relation to a contravention of subsection (6) above.

De-regulation of private companies

113.—(1) Chapter IV of Part XI of the Companies Act 1985 (meetings
and resolutions) is amended as follows.

(2) After section 381 insert—

“Weritten resolutions of private companies

Written - 381A.—(1) Anything which in the case of a private

;e;‘;;‘::“’“s of  company may be done—

companies. (a) by resolution of the company in general meeting,
or

(b) by resolution of a meeting of any class of
members of the company,

may be done, without a meeting and without any previous
notice being required, by resolution in writing signed by
or on behalf of all the members of the company who at the
date of the resolution would be entitled to attend and vote
at such meeting.
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(2) The signatures need not be on a single document
provided each is on a document which accurately states
the terms of the resolution.

(3) The date of the resolution means when the
resolution is signed by or on behalf of the last member to
sign.

(4) -A resolution agreed to in accordance with this
section has effect as if passed—

(a) by the company in general meeting, or
(b) by a meeting of the relevant class of members of
the company,

as the case may be; and any reference in any enactment to
a meeting at which a resolution is passed or to members

~ voting in favour of a resolution shall be construed

accordingly.

(5) Any reference in any enactment to the date of
passing of a resolution is, in relation to a resolution
agreed to in accordance with this section, a reference to
the date of the resolution, unless section 381B(4) applies
in which case it shall be construed as a reference to the
date from which the resolution has effect.

(6) A resolution may be agreed to in accordance with
this section which would otherwise be required to be
passed as a special, extraordinary or elective resolution;
and any reference in any enactment to a special,
extraordinary or elective resolution includes such a
resolution.

(7) This section has effect subject to the exceptions
specified in Part I of Schedule 15A; and in relation to
certain descriptions of resolution under this section the
procedural requirements of this Act have effect with the
adaptations specified in Part II of that Schedule.

381B.—(1) A copy of any written resolution proposed
to be agreed to in accordance with section 381A shall be
sent to the company’s auditors.

(2) If the resolution concerns the auditors as auditors,
they may within seven days from the day on which they
receive the copy give notice to the company stating their
opinion that the resolution should be considered by the
company in general meeting or, as the case may be, by a
meeting of the relevant class of members of the company.

(3) A written resolution shall not have effect unless—

(a) the auditors notify the company that in their
opinion the resolution— .

(i) does not concern them as auditors, or

(ii) does so concern them but need not be
considered by the company in general
meeting or, as the case may be, by a meeting
of the relevant class of members of the
company, or

PArRTV
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(b) the period for giving a notice under subsection (2)
expires without any notice having been given in
accordance with that subsection.

(4) A written resolution previously agreed to in
accordance with section 381A shall not have effect until
that notification is given or, as the case may be, that
period expires.

381C.—(1) Sections 381A and 381B have effect
notwithstanding any provision of the company’s
memorandum or articles.

(2) Nothing in those sections affects any enactment or
rule of law as to—

(a) things done otherwise than by passing a
resolution, or

(b) cases in which a resolution is treated as having
been passed, or a person is precluded from
alleging that a resolution has not been duly
passed.”.

(3) After section 382 insert—

“Recording of
written
resolutions.

382A.—(1) Where a written resolution is agreed to in
accordance with section 381A which has effect as if agreed
by the company in general meeting, the company shall
cause a record of the resolution (and of the signatures) to
be entered in a book in the same way as minutes of
proceedings of a general meeting of the company.

(2) Any such record, if purporting to be signed by a
director of the company or by the company secretary, is
evidence of the proceedings in agreeing to the resolution;
and where a record is made in accordance with this
section, then, until the contrary is proved, the
requirements of this Act with respect to those proceedings
shall be deemed to be complied with.

(3) Section 382(5) (penalties) applies in relation to a
failure to comply with subsection (1) above as it applies in
relation to a failure to comply with subsection (1) of that
section; and section 383 (inspection of minute books)
applies in relation to a record made in accordance with

- this section as it applies in relation to the minutes of a

general meeting.”.

114.—(1) In the Companies Act 1985 the following Schedule is inserted
after Schedule 15—

“SCHEDULE 15A
WRITTEN RESOLUTIONS OF PRIVATE COMPANIES
PART ]
EXCEPTIONS

1. Section 381A does not apply to—
() a resolution under section 303 removing a director before

the expiration of his period of office, or
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(b) a resolution under section 391 removing an auditor before
the expiration of his term of office.

PArT 11
ADAPTATION OF PROCEDURAL REQUIREMENTS
Introductory

2.—(1) In this Part of this Schedule (which adapts certain
requirements of this Act in relation to proceedings under section
381A)— '

(a) a “written resolution” means a resolution agreed to, or
proposed to be agreed to, in accordance with that section,
and

(b) a “relevant member” means a member by whom, or on
whose behalf, the resolution is required to be signed in
accordance with that section. '

(2) A written resolution is not effective if any of the requirements
of this Part of this Schedule is not complied with.

Section 95 (disapplication of pre-emption rights)

3.—(1) The following adaptations have effect in relation to a
written resolution under section 95(2) (disapplication of pre-
emption rights), or renewing a resolution under that provision.

(2) So much of section 95(5) as requires the circulation of a written
statement by the directors with a notice of meeting does not apply,
but such a statement must be supplied to each relevant member at or
before the time at which the resolution is supplied to him for
signature.

(3) Section 95(6) (offences) applies in relation to the inclusion in
any such statement of matter which is misleading, false or deceptive
in a material particular.

Section 155 (financial assistance for purchase of company’s own
shares or those of holding company)

4. In relation to a written resolution giving approval under section
155(4) or (5) (financial assistance for purchase of company’s own
shares or those of holding company), section 157(4)(a) (documents
to be available at meeting) does not apply, but the documents
referred to in that provision must be supplied to each relevant
member at or before the time at which the resolution is supplied to
him for signature.

Sections 164, 165 and 167 (authority for off-market purchase or
contingent purchase contract of company’s own shares)

5.—(1) The following adaptations have effect in relation to a
written resolution—

(a) conferring authority to make an off-market purchase of the
company’s own shares under section 164(2),
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(b) conferring authority to vary a contract for an off-market
purchase of the company’s own shares under section

164(7), or

(c) varying, revoking or renewing any such authority under
section 164(3).

(2) Section 164(5) (resolution ineffective if passed by exercise of
voting rights by member holding shares to which the resolution
relates) does not apply; but for the purposes of section 381A(1) a
member holding shares to which the resolution relates shall not be
regarded as a member who would be entitled to attend and vote.

(3) Section 164(6) (documents to be available at company’s
registered office and at meeting) does not apply, but the documents
referred to in that provision and, where that provision applies by
virtue of section 164(7), the further documents referred to in that
provision must be supplied to each relevant member at or before the
time at which the resolution is supplied to him for signature.

(4) The above adaptations also have effect in relation to a written
resolution in relation to which the provisions of section 164(3) to (7)
apply by virtue of— :

(a) section 165(2) (authority for contingent purchase contract),
or

(b) section 167(2) (approval of release of rights under contract
approved under section 164 or 165). _

Section 173 (approval for payment out of capital)

6.—(1) The following adaptations have effect in relation to a
written resolution giving approval under section 173(2) (redemption
or purchase of company’s own shares out of capital).

(2) Section 174(2) (resolution ineffective if passed by exercise of
voting rights by member holding shares to which the resolution
relates) does not apply; but for the purposes of section 381A(1) a
member holding shares to which the resolution relates shall not be
regarded as a member who would be entitled to attend and vote.

(3) Section 174(4) (documents to be available at meeting) does not
apply, but the documents referred to in that provision must be
supplied to each relevant member at or before the time at which the
resolution is supplied to him for signature.

Section 319 (approval of director’s service contract)

7. In relation to a written resolution approving any such term as is
mentioned in section 319(1) (director’s contract of employment for
more than five years), section 319(5) (documents to be available at
company’s registered office and at meeting) does not apply, but the
documents referred to in that provision must be supplied to each
relevant member at or before the time at which the resolution is
supplied to him for signature.
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Section 337 (funding of director’s expenditure in performing his .

duties)

115

PART V

. 8. Inrelation to a written resolution giving approval under section
337(3)(a) (funding a director’s expenditure in performing his duties),
the requirement of that provision that certain matters be disclosed
at the meeting at which the resolution is passed does not apply, but
those matters must be disclosed to each relevant member at or before
the time at which the resolution is supplied to him for signature.”.

(2) The Schedule inserted after Schedule 15 to the Companies Act 1985
by the Companies (Mergers and Divisions) Regulations 1987 is
renumbered “15B”’; and accordingly, in section 427A of that Act (also
inserted by those regulations), in subsections (1) and (8) for “15A”
substitute “15B”.

115.—(1) In Part IV of the Companies Act 1985 (allotment of shares
and debentures), in section 80(1) (authority of company required for
certain allotments) after “this section” insert ““or section 80A”; and after
that section insert—

“Election by
private
company as to
duration of
authority.

80A.—(1) A private company may elect (by elective
resolution in accordance with section 379A) that the
provisions of this section shall apply, instead of the
provisions of section 80(4) and (5), in relation to the
giving or renewal, after the election, of an authority under
that section. i

(2) The authority must state the maximum amount of
relevant securities that may be allotted under it and may
be given—

(a) for an indefinite period, or

(b) for a fixed period, in which case it must state the
date on which it will expire.

(3) In either case an authority (including an authority
contained in the articles) may be revoked or varied by the
company in general meeting.

(4) An authority given for a fixed period may be
renewed or further renewed by the company in general
meeting. -_

(5) A resolution renewing an authority—

(a) must state, or re-state, the amount of relevant
securities which may be allotted under the
authority or, as the case may be, the amount
‘remaining to be allotted under it, and

(b) must state whether the authority is renewed for
an indefinite period or for a fixed period, in
which case it must state the date on which the
renewed authority will expire.

(6) The references in this section to the maximum
amount of relevant securities that may be allotted shall be
construed in accordance with section 80(6).

1985 c. 6.
S.1. 1987/1991

Election by
private company
to dispense with
certain
requirements.
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(7) If an election under this section ceases to have effect,
an authority then in force which was given for an
indefinite period or for a fixed period of more than five
years—

(a) if given five years or more before the election
ceases to have effect, shall expire forthwith, and

(b) otherwise, shall have effect as if it had been given
for a fixed period of five years.”.

(2) In Chapter IV of Part XI of the Companies Act 1985 (meetings and
resolutions), after section 366 (annual general meeting) insert—

“Election by 366A.—(1) A private company may elect (by elective
private resolution in accordance with section 379A) to dispense
gl‘.’mpa“y to with the holding of annual general meetings.

spense with
annual general (2) An election has effect for the year in which it is made
meetings. and subsequent years, but does not affect any liability

already incurred by reason of default in holding an annual
general meeting.

(3) In any year in which an annual general meeting
would be required to be held but for the election, and in
which no such meeting has been held, any member of the
company may, by notice to the company not later than
three months before the end of the year, require the
holding of an annual general meeting in that year.

(4) If such a notice is given, the provisions of section
366(1) and (4) apply with respect to the calling of the
meeting and the consequences of default.

(5) If the election ceases to have effect, the company is
not obliged under section 366 to hold an annual general
meeting in that year if, when the election ceases to have
effect, less than three months of the year remains.

This does not affect any obligation of the company to
hold an annual general meeting in that year in pursuance
of a notice given under subsection (3).”.

(3) In the same Chapter, in sections 369(4) and 378(3) (majority
required to sanction short notice of meeting) insert—

“A private company may elect (by elective resolution in
accordance with section 379A) that the above provisions shall have
effect in relation to the company as if for the references to 95 per
cent. there were substituted references to such lesser percentage, but
not less than 90 per cent., as may be specified in the resolution or
subsequently determined by the company in general meeting.”.

116.—(1) Chapter IV of Part XI of the Companies Act 1985 (mectmgs
and resolutions) is amended as follows.

(2) After section 379 insert—

“Elective 379A.—(1) An election by a private corhpany for the
resolution of purposes of—

ivate company. .
pr pany (a) section 80A (election as to duration of authority
to allot shares),
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(b) section 252 (election to dispense with laying of
accounts and reports before general meeting),

(c) section 366A (election to dispense with holding
of annual general meeting),

(d) section 369(4) or 378(3) (election as to majority
required to authorise short notice of meeting),
or

(e) section 386 (election to dispense with
appointment of auditors annually), '

shall be made by resolution of the company in general
meeting in accordance with this section.

Such a resolution is referred to in this Act as an
“‘elective resolution”.

(2) An elective resolution is not effective unless—

(a) at least 21 days’ notice in writing is given of the
meeting, stating that an elective resolution is to
be proposed and stating the terms of the
resolution, and

(b) the resolution is agreed to at the meeting, in
person or by proxy, by all the members entitled
to attend and vote at the meeting.

(3) The company may revoke an elective resolution by
passing an ordinary resolution to that effect.

(4) An elective resolution shall cease to have effect if the
company is re-registered as a public company.

(5) An elective resolution may be passed or revoked in
accordance with this section, and the provisions referred
to in subsection (1) have effect, notwithstanding any
contrary provision in the company’s articles of
association.”.

(3) In section 380 (registration of resolutions), in subsection (4)
(resolutions to which the section applies), after paragraph (b) insert— .

“(bb) an elective resolution or a resolution revoking such a
resolution;”.

117.—(1) The Secretary of State may by regulations make provision
enabling private companies to elect, by elective resolution in accordance
with section 379A of the Companies Act 1985, to dispense with
compliance with such requirements of that Act as may be specified in the
regulations, being requirements which appear to the Secretary of State to
relate primarily to the internal administration and procedure of
companies.

(2) The regulations may add to, amend or repeal provisions of that Act;
and may provide for any such provision to have effect, where an election
is made, subject to such adaptations and modifications as appear to the
Secretary of State to be appropriate.

(3) The regulations may make different provision for different cases and
may contain such supplementary, incidental and transitional provisions
as appear to the Secretary of State to be appropriate.
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(4) Regulations under this section shall be made by statutory
instrument.

(5) No regulatio