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Housing (Scotland) Act 1988

1988 CHAPTER 43

PART I1

RENTED ACCOMMODATION
Protection from eviction

36 Damages for unlawful eviction

(1) This section applies if, at any time after 3rd December 1987, a landlord or any person
acting on his behalf unlawfully deprives the residential occupier of any premises of
his occupation of the whole or part of the premises.

(2) This section also applies if, at any time after 6th July 1988, a landlord or any person
acting on his behalf—
(a) attempts unlawfully to deprive the residential occupier of any premises of his
occupation of the whole or part of the premises; or
(b) knowingly or having reasonable cause to believe that the conduct is likely to
cause the residential occupier of any premises—
(1) to give up his occupation of the premises or any part thereof; or

(ii) to refrain from exercising any right or pursuing any remedy in respect
of the premises or part thereof,

does acts calculated to interfere with the peace or comfort of the residential
occupier or members of his household, or persistently withdraws or withholds
services reasonably required for the occupation of the premises as a residence,

and, as a result, the residential occupier gives up his occupation of the premises as
a residence.

(3) Subject to the following provisions of this section, where this section applies, the
landlord shall, by virtue of this section, be liable to pay to the former residential
occupier, in respect of his loss of the right to occupy the premises in question as his
residence, damages assessed on the basis set out in section 37 below.
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(4) Any liability arising by virtue of subsection (3) above—
(a) shall be in the nature of a liability in delict; and

(b) subject to subsection (5) below, shall be in addition to any liability arising
apart from this section (whether in delict, contract or otherwise).

(5) Nothing in this section affects the right of a residential occupier to enforce any liability
which arises apart from this section in respect of his loss of the right to occupy premises
as his residence; but damages shall not be awarded both in respect of such a liability
and in respect of a liability arising by virtue of this section on account of the same loss.

(6) No liability shall arise by virtue of subsection (3) above if—

(a) before proceedings are begun to enforce the liability, the former residential
occupier is reinstated in the premises in question in such circumstances that
he becomes again the residential occupier of them; or

(b) at the request of the former residential occupier, the sheriff makes an order as
a result of which he is reinstated as mentioned in paragraph (a) above.

(7) In proceedings to enforce a liability arising by virtue of subsection (3) above, it shall
be a defence for the defender to prove that he believed, and had reasonable cause to
believe—

(a) that the residential occupier had ceased to reside in the premises in question at
the time when he was deprived of occupation as mentioned in subsection (1)
above or, as the case may be, when the attempt was made or the acts were
done as a result of which he gave up his occupation of those premises; or

(b) that, where the liability would otherwise arise by virtue only of the withdrawal
or withholding of services, he had reasonable grounds for withdrawing or
withholding the services in question.

(8) In this section—

(a) “residential occupier”, in relation to any premises, means a person occupying
the premises as a residence whether under a contract or by virtue of any
enactment or rule of law giving him the right to remain in occupation or
restricting the right of any other person to recover possession of the premises;

(b) “the right to occupy”, in relation to a residential occupier, includes any
restriction on the right of another person to recover possession of the premises
in question;

(c) “former residential occupier”, in relation to any premises, means the person
who was the residential occupier until he was deprived of or gave up his
occupation as mentioned in subsection (1) or subsection (2) above (and, in
relation to a former residential occupier, “the right to occupy” and “landlord”
shall be construed accordingly).



