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Building Societies Act 1986

1986 CHAPTER 53

An Act to make fresh provision with respect to building societies and further provision
with respect to conveyancing services. [25th July 1986]

Be it enacted by the Queen’s most Excellent Majesty, by and with the advice and consent of the
Lords Spiritual and Temporal, and Commons, in this present Parliament assembled, and by the
authority of the same, as follows:—

Modifications etc. (not altering text)

C1
C2
C3

C4

Cs
Coé

Act modified (temp.) by S.I. 1986/2168, art. 3(1)(2)(a)(b)

Act modified by S.I. 1986/2168, art. 4(1)(2)(b)(3) and by S.I. 1987/1498, art. 7

Act applied (with modifications) and modified by S.I. 1988/1394, arts. 2, 7, Schs. 1, 2

Act applied (N.I.) (1.10.1991) by S.I. 1989/2404, art. 12, Sch. 1 Pt. I para. 6; S.R. 1991/410, art. 1(2)
Act applied (N.I.) (1.10.1991) by S.I. 1990/1504, art. 111; S.R. 1991/438, art. 2(d)

Act applied (with modifications) (1.7.1992) by S.I. 1992/1547, arts. 5, 6, Sch. 2

Act: definition applied (N.I.) (1.6.1992) by Northern Ireland (Emergency Provisions) Act 1991 (c. 24,
SIF 39:1), ss. 55, 69(1)(2), Sch. 4 para. 7(4); S.I. 1992/1181, art. 2 (which 1991 Act was repealed
(25.8.1996) by 1996 c. 22, ss. 59, 62(1), 63(3)(7), Sch. 7 Pt. I)

Act: definition applied by Finance Act 1991 (c. 31, SIF 63:2), s. 51, Sch. 10 para. 4(3)

Act: power to amend conferred (9.6.1997) by 1997 c. 32, s. 32(5)(c); S.I. 1997/1427, art. 2(g)

PART I

THE BUILDING SOCIETIES COMMISSION

The Building Societies Commission.

(1) For the purposes of this Act there shall be established a body of Commissioners

to be called the Building Societies Commission (in this Act referred to as “the
Commission”).
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(2) The Commission shall consist of not less than four and not more than ten members to
be appointed by the Treasury and the Treasury shall appoint one member (to be known
as the First Commissioner) to be the chairman, and another member to be the deputy
chairman, of the Commission.

(3) Any appointment under subsection (2) above may be on either a full-time or a part-
time basis.

(4) The general functions of the Commission shall be—
(a) to promote the protection by each building society of the investments of its
shareholders and depositors;
(b) to promote the financial stability of building societies generally;

['(c) to secure that the principal purpose of building societies remains that of
making loans which are secured on residential property and are funded
substantially by their members;]

(d) to administer the system of regulation of building societies provided for by
or under this Act; and

(e) to advise and make recommendations to the Treasury or other government
departments on any matter relating to building societies;

and the Commission shall have the other functions conferred on it by or under the
subsequent provisions of this Act.

(5) The Commission shall have power to do anything which is calculated to facilitate the
discharge of its functions, or is incidental or conducive to their discharge.

(6) The functions of the Commission, and of its officers and employees, shall be
performed on behalf of the Crown.

(7) Schedule 1 to this Act has effect with respect to the Commission.

Textual Amendments
F1  S. 1(4)(c) substituted (1.12.1997 in specified cases and for specified purposes and otherwise in
accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 43, 47(3), Sch. 7 para. 1; S.I.
1997/2668, art. 2, Sch. Pt. TI(w)(z)(i)

2 Financial provision for Commission.

(1) There shall be charged on building societies such a general charge towards the
expenses of the Commission and such fees in respect of the exercise of its functions
as are authorised under this section.

(2) The Treasury may, by regulations, make provision for—

(a) a general charge to be levied, with respect to each accounting year of the
Commission, on every authorised building society to be paid at such rate
computed by reference to such criteria, at such time and in such manner as
may be prescribed; and

(b) fees of such amounts as may be prescribed to be paid by building societies in
respect of the exercise of the Commission’s functions in relation to them.

(3) The provision to be made from time to time under subsection (2) above, by way of
the general charge and fees, shall be such as to produce an annual revenue of the
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Commission sufficient to meet its expenses properly chargeable to revenue account,
taking one year with another.

(4) Regulations under subsection (2) above may include—
(a) provision for any fees payable by societies to be reduced or for payment of
any fees to be waived by the Commission in circumstances determined by or
under the regulations; and

(b) such incidental, supplementary and transitional provision as appears to the
Treasury to be necessary or expedient.

(5) The power to make regulations under subsection (2) above is exercisable by statutory
instrument which shall be subject to annulment in pursuance of a resolution of either
House of Parliament.

(6) The amounts received by the Commission under this section shall be applied as
an appropriation in aid of money provided by Parliament for the expenses of the
Commission under this Act, and in so far as not so applied, shall be paid into the
Consolidated Fund.

(7) In this section—

“authorised”, in relation to an accounting year of the Commission, means
authorised at any time during that year; and

“prescribed” means prescribed in regulations under subsection (2) above.

Subordinate Legislation Made
P1  S.2(2) and S.116(2) power exercised by S.I. 1991/277.

3 Accounts of Commission and audit.

(1) The Commission shall keep proper accounts and proper accounting records and shall
prepare in respect of each accounting year a statement of accounts in such form as the
Treasury may direct.

(2) The statement of the accounts required by subsection (1) above may be combined with
the statement of the accounts of the Chief Registrar which he is required to prepare
as regards his functions.

(3) The Commission shall send to the Treasury and to the Comptroller and Auditor
General, before the end of the period of seven months after the end of each accounting
year, a copy of the statement of accounts for that year.

(4) The Comptroller and Auditor General shall examine, certify and report on every
statement of accounts received by him from the Commission and shall lay a copy of
the statement and of his report thereon before each House of Parliament.

(5) In this Part “accounting year”, in relation to the Commission, means the period of
twelve months ending with 31st March in any year, except that the Commission’s first
accounting year shall end on 31st March 1987.
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4 Annual and other reports.

(1) It shall be the duty of the Commission to lay before the Treasury and before Parliament
as soon as possible after the end of each accounting year a report on the discharge of
its functions during that year.

(3) The Commission may lay before Parliament from time to time such other reports
relating to the discharge of its functions, whether in relation to building societies
generally or a particular building society, as it thinks fit.

Textual Amendments
F2  S.4(2) repealed (1.5.1999) by 1997 c. 32, ss. 43, 46(2), Sch. 7 para. 2, Sch. 9; S.I. 1997/2668, art.
2(6), Sch. Pt. III; S.I. 1998/2835, art. 2

PART I1

CONSTITUTION OF BUILDING SOCIETIES
Establishment

5 Establishment, constitution and powers.

[*(1) A society may be established under this Act if (and only if) it complies with the
following requirements, namely—

(a) its purpose or principal purpose is that of making loans which are secured on
residential property and are funded substantially by its members; and

(b) its principal office is in the United Kingdom.]

(2) A society is established under this Act on compliance by the persons establishing it
with the scheduled requirements and is incorporated under this Act as from the date
of registration by the central office.

(3) A society incorporated under this Act is referred to in this Act as a “building society".

(4) A society incorporated under the repealed enactments whose principal office, as
registered with the central office immediately before the commencement of this
section, was in the United Kingdom, shall be deemed to be registered (and accordingly
as incorporated) under this Act.

["(4A) If, after its establishment, a building society fails to comply with the requirements
imposed by subsection (1)(a) or (b) above—
(a) the powers conferred on the Commission by section 36 or 37 shall become
exercisable in relation to the society; but
(b) the failure shall not affect the validity of any transaction or other act.]
["*(5) Subject to the provisions of this Act, a building society shall have the powers conferred
on it by its memorandum.]

(8) Schedule 2 to this Act has effect as respects the constitution, powers, and regulation
of building societies and in that Schedule—
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(a) Part I makes provision with respect to the constitution, memorandum, rules
and certain incidents of membership;
[(b)  Part Il makes provision with respect to the capacity of a society and the powers
of its directors to bind it; and]
(c) Part III makes provision with respect to meetings, postal ballots and
resolutions;
["and in this section “scheduled”, with reference to requirements for establishment,
means contained in that Schedule]

(9) Any obligation imposed by this Act or the rules of a building society to give or send
notices or other documents to members is subject to paragraph 14 of that Schedule.

[*(10) In this Act “residential property” means land at least 40 per cent of which—
(a) is normally used as, or in connection with, one or more dwellings; or
(b) has been, is being or is to be developed or adapted for such use;

and for the purposes of this subsection, the area of any land which comprises a building
or other structure containing two or more storeys shall be taken to be the aggregate of
the floor areas of each of those storeys.]

Textual Amendments

F3  S.5(1) substituted (1.12.1997 in specified cases and for specified purposes and otherwise in
accordance with art. 2(2)-(5) of S.I. 1997/2668) by 1997 c. 32, ss. 1(1), 47(3); S.I. 1997/2668, art. 2,
Sch. Pt. II(a)

F4  S.5(4A) inserted (1.12.1997 in specified cases and for specified purposes and otherwise in accordance
with art. 2(2)-(5) of S.I. 1997/2668) by 1997 c. 32, ss. 1(2), 47(3); S.I. 1997/2668, art. 2, Sch. Pt. II(a)

F5 S.5(5) substituted for s. 5(5)-(7) (1.12.1997 in specified cases and for specified purposes and
otherwise in accordance with art. 2(2)-(5) of S.I. 1997/2668) by 1997 c. 32, ss. 1(3), 47(3); S.I.
1997/2668, art. 2, Sch. Pt. 11(a)

F6 S.5(8)(b) substituted (1.12.1997 in specified cases and for specified purposes and otherwise in
accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 3(1)(a), 47(3); S.I. 1997/2668, art.
2, Sch. Pt. II(c)

F7  Words in s. 5(8) substituted (1.12.1997 in specified cases and for specified purposes and otherwise in
accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 3(1)(b), 47(3); S.I. 1997/2668, art.
2, Sch. Pt. TI(c)

F8  S.5(10) substituted (1.12.1997 in specified cases and for specified purposes and otherwise in
accordance with art. 2(2)-(5) of S.I. 1997/2668) by 1997 c. 32, ss. 1(4), 47(3); S.I. 1997/2668, art. 2,
Sch. Pt. II(a)

Modifications etc. (not altering text)
C7  S.5(8)(c) excluded (temp.) by S.I. 1986/2168, art. 3(1)(2)

[’Making loans]

Textual Amendments
F9  S. 6 and cross-heading substituted for s. 6 (1.12.1997 in specified cases and for specified purposes
and otherwise in accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 4, 47(3); S.I.
1997/2668, art. 2, Sch. Pt. TI(d)
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6 The lending limit.

(1) A building society shall secure that the difference between—
(a) the value of X on any quarter day; and

(b) the value of Y on that day or the value of Y on the immediately preceding
quarter day, whichever is the greater,

does not exceed 25 per cent of that value of X.
(2) For the purposes of subsection (1) above—

X = the difference between the total assets of the society and any subsidiary
undertakings of the society as shown in the society’s accounts and the aggregate of—

(a) the liquid assets of the society and any such undertakings as shown in those
accounts in pursuance of regulations under section 73(7);

(b) the fixed assets of the society and any such undertakings as so shown; and

(c) where any such undertakings are insurance companies within the meaning of
the ™'Insurance Companies Act 1982, such of their assets as shown in those
accounts as represent long term insurance funds; and

Y = the principal of, and interest accrued on, loans which are owed to the
society or any subsidiary undertaking of the society and are fully secured on
residential property;

and for the purposes of this subsection the total assets of a society and any subsidiary
undertakings of the society shall be taken to be increased by the amount of any
provision made for bad or doubtful debts of the society or any such undertaking.

(3) Any loans owed to the society or any subsidiary undertaking of the society shall
be disregarded for the purposes of the definition of “Y” in subsection (2) above to
the extent that they are not included in the total assets of the society and any such
undertakings as shown in the society’s accounts.

(4) Any reference in subsection (2) or (3) above to anything being shown in a society’s
accounts shall be construed—

(a) in relation to a quarter day on which a financial year of the society ends, as a
reference to its being shown in the accounts prepared by the society for that
year;

(b) in relation to any other quarter day, as a reference to its being shown in the
accounts which would have been prepared by the society for the year ending
on that day if that year were a financial year of the society.

(5) If a building society fails to comply with the requirement imposed by subsection (1)
above—
(a) the powers conferred on the Commission by section 36 shall become
exercisable in relation to the society; but
(b) the failure shall not affect the validity of any transaction or other act.

(6) The Treasury may by order substitute for the percentage specified in subsection (1)
above such greater percentage (not greater than 40 per cent) as appears to them to
be appropriate; and an order under this subsection may make such supplementary,
transitional and saving provision as appears to the Treasury to be necessary or
expedient.

(7) The Commission may, with the consent of the Treasury, by order—
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(a) modify subsections (2) and (3) above in their application to assets of
subsidiary undertakings;

(b) apply those subsections to corresponding assets of associated undertakings; or

(¢) modify those subsections in their application to such assets.

(8) An order under subsection (7) above may make—
(a) different provision for different circumstances;
(b) provision for particular assets of undertakings to be disregarded; and

(c) such supplementary, transitional and saving provision as appears to the
Commission to be necessary or expedient.

(9) The power to make an order under subsection (6) or (7) above is exercisable by
statutory instrument.

(10) No order shall be made under subsection (6) above unless a draft of the order has been
laid before and approved by a resolution of each House of Parliament.

(11) A statutory instrument containing an order under subsection (7) above shall be subject
to annulment in pursuance of a resolution of either House of Parliament.

(12) In this section “long term insurance funds”, in relation to an insurance company within
the meaning of the "Insurance Companies Act 1982, means funds maintained by it—

(a) undersection 28(1)(b) of that Act (assets attributable to long term business); or

(b) where it is incorporated in a country or territory outside the United Kingdom,
under the corresponding provisions of the law of that country or territory.

(13) Where a loan is owed to a lending syndicate of which a building society or connected
undertaking of a building society is a member, so much of the loan as is referable
to the society’s or undertaking’s participation in the syndicate shall be treated for the
purposes of this section and sections 6A and 6B as a loan owed to the society or
undertaking.

(14) In this section and section 7—
“accounts”™—
(a) in relation to a building society without subsidiary undertakings, means
individual accounts under subsection (1) of section 72;
(b) in relation to such a society with such undertakings, means group
accounts under subsection (2) of that section;

“quarter day”, in relation to a building society, means a day on which a
financial year of the society ends, or a day which is three months, six months
or nine months after such a day;

and references to any value on a quarter day are references to that value at the close
of business on that day.

(15) If an agreement between the Commission and a building society so provides, the
definition of “quarter day” in subsection (14) above shall have effect in relation to the
society as if for any reference to a number of months there were substituted a reference
to a number of days specified in the agreement.]
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Textual Amendments
F10 S. 6 and cross-heading substituted for s. 6 (1.12.1997 in specified cases and for specified purposes
and otherwise in accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 4, 47(3); S.I.
1997/2668, art. 2, Sch. Pt. TI(d)

Marginal Citations
M1 1982 c.50.
M2 1982 c.50.

["6A Loans secured on land.

(1) For the purposes of this Act a loan is secured on land if it is secured by—
(a) amortgage of a legal estate in land in England and Wales or Northern Ireland;
(b) a heritable security over land in Scotland; or

(c) a qualifying security over land in an EEA country or territory other than the
United Kingdom.

(2) For the purposes of this Act a loan is also secured on land if—

(a) it is secured by a mortgage of an equitable interest in land in England and
Wales or Northern Ireland;

(b) the equitable interest is an equitable interest in land of a description, and is
created in circumstances, prescribed in an order made by the Commission
with the consent of the Treasury; and

(c) any conditions prescribed in the order are complied with;

and an order under this subsection may apply in relation to securities held by or on
behalf of building societies or connected undertakings of a description specified in the
order, or securities held by or on behalf of all such societies or undertakings other than
those of a description so specified.

(3) For the purposes of this Act—

(a) aloan shall be treated as secured by a mortgage of a legal estate in registered
land in England and Wales or Northern Ireland notwithstanding that the loan
is made before the mortgagor is registered as proprietor of the estate; and

(b) aloan shall be treated as secured by a heritable security over land in Scotland
notwithstanding that the loan is made before title to that land has been
transferred to the debtor in the heritable security.

(4) The Commission may, with the consent of the Treasury, by order provide for any
provisions of this Act to have effect in relation to loans secured on land outside the
European Economic Area with such modifications as appear to the Commission to be
appropriate.

(5) An order under subsection (2) or (4) above may make such incidental, supplementary
and transitional provision as appears to the Commission to be necessary or expedient.

(6) The power to make an order under subsection (2) or (4) above is exercisable by
statutory instrument which shall be subject to annulment in pursuance of a resolution
of either House of Parliament.

(7) In this section and section 6B—
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“EEA country or territory” means a country or territory in the European
Economic Area;

“qualifying security”, in relation to land in an EEA country or territory
other than the United Kingdom and a loan, means a security over the land
which—

(a) acknowledges, and requires repayment of, the loan; and
(b) secures repayment of the loan on the land;

and for the purposes of this section and that section, the Channel Islands,
the Isle of Man and Gibraltar shall be treated as included in the European
Economic Area.

(8) In this Act “land”, in the expression “loan secured on land”, means—
(a) land in an EEA country or territory; and
(b) in so far as land in any other country or territory is, under any provision of
this Act, land on which loans may be secured, land in that other country or
territory. |

Textual Amendments
F11 S. 6A inserted (1.12.1997 in specified cases and for specified purposes and otherwise in accordance
with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 5, 47(3); S.I. 1997/2668, art. 2, Sch. Pt. II(e)

[F?6B Loans fully secured on land.

(1) For the purposes of this Act a loan which is owed to a building society or a subsidiary
undertaking of a building society and is secured on residential property or other land
is fully secured on the land if—

(a) the principal of, and interest accrued on, the loan does not exceed the value
of the requisite security; and

(b) no, or no more than one, mortgage of the land which has priority over the
society’s or undertaking’s mortgage is outstanding in favour of an outside
person.

(2) Where a mortgage of the residential property or other land which has priority over the
society’s or undertaking’s mortgage is outstanding, the principal of the loan secured
or, in the case of a loan by instalments, intended to be secured by that mortgage shall
be deducted from the value of the requisite security for the purposes of subsection (1)
(a) above.

(3) Where the loan is secured on residential property or other land in the United Kingdom,
any outstanding charge over the land which—

(a) in the case of land in England and Wales, is registered in the appropriate local
land charges register;

(b) in the case of land in Scotland, is recorded in the Register of Sasines, or
registered in the Land Register, under section 108 of the "“Civic Government
(Scotland) Act 1982 or Schedule 9 to the YHousing (Scotland) Act 1987;

(¢c) in the case of land in Northern Ireland, is registered in the statutory charges
register under section 87 of, and Schedule 11 to, the ¥Land Registration Act
(Northern Ireland) 1970,

shall be disregarded for the purposes of subsections (1)(b) and (2) above.


http://www.legislation.gov.uk/id/ukpga/1986/53/section/6A
http://www.legislation.gov.uk/id/uksi/1997/2668
http://www.legislation.gov.uk/id/ukpga/1997/32
http://www.legislation.gov.uk/id/ukpga/1997/32/section/5
http://www.legislation.gov.uk/id/ukpga/1997/32/section/47/3
http://www.legislation.gov.uk/id/uksi/1997/2668
http://www.legislation.gov.uk/id/uksi/1997/2668/article/2
http://www.legislation.gov.uk/id/uksi/1997/2668/schedule/part/II/e

10 Building Societies Act 1986 (c. 53)
Part Il — Constitution of Building Societies
Document Generated: 2023-04-30
Status: Point in time view as at 17/07/2001. This version of this Act contains provisions that are not valid for this point in time.
Changes to legislation: Building Societies Act 1986 is up to date with all changes known to be in force on or
before 30 April 2023. There are changes that may be brought into force at a future date. Changes that have
been made appear in the content and are referenced with annotations. (See end of Document for details)

(4) Where, on the occasion on which a building society or a subsidiary undertaking of
a building society makes or acquires a loan which is secured on land, the society or
undertaking is satisfied that the loan is—

(a) aloan which is fully secured on residential property;
(b) aloan which is not so secured but is fully secured on land; or
(c) aloan which is not fully secured on land,

the loan shall be treated as such a loan for the purposes of this Act until such time (if
any) as subsection (7) below applies.

(5) Subsection (4) above shall have effect in relation to a loan which the society or
undertaking makes by two or more payments on different dates as if—

(a) the reference to the occasion on which the society or undertaking makes
the loan were a reference to the occasion on which it makes the first of the
payments;

(b) other references to the loan were references to it in its intended maximum
amount; and

(c) the value of any security for the loan were its expected maximum value.

(6) Where a building society or a subsidiary undertaking of a building society makes or
acquires a loan which is secured on land, the society or undertaking shall be deemed
to be satisfied as mentioned in paragraph (c) of subsection (4) above until such time
(if any) as it is satisfied as mentioned in paragraph (a) or (b) of that subsection.

(7) Where at any time, in the case of a loan treated as falling within paragraph (a), (b) or
(c) of subsection (4) above, the society or undertaking—

(a) 1is satisfied—
(i) on a revaluation that the value of the requisite security has changed;

(ii) on notice given to it by the borrower that there has been a change in
the use of the land;

(ii1) that so much of the mortgage debt as represents the principal of the
loan has changed;

(iv) that the principal of the loan secured by a prior mortgage has changed
or has been repaid; or

(v) that the relative priority of the mortgage of the land on which the loan
is secured has changed;

(b) is also satisfied that the change or repayment is such that, if it were to make a
loan equal to the mortgage debt at that time, the loan would instead be a loan
falling within another of those paragraphs; and

(c) in a case falling within paragraph (a)(i) above, elects that this subsection shall
apply,
the loan shall be treated as such a loan for the purposes of this Act until such time (if
any) as this subsection again applies.

(8) In this section—

“outside person”, in relation to a building society or a subsidiary
undertaking of a building society, means any person other than the following,
namely—

(a) the society;
(b) a subsidiary undertaking of the society;
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(c) a lending syndicate of which the society or such an undertaking is a
member; and

(d) trustees of a trust under which the society or such an undertaking is a

beneficiary;
“the requisite security”, in relation to a loan secured on residential property
or other land, means—

(a) the security constituted by the legal estate in, or the heritable or
qualifying security over, the land; or

(b) in a case where an equitable interest in land in England and Wales or
Northern Ireland is or is also taken as security, that constituted by that
security or, as the case may be, the combined securities;

“trust” includes arrangements—
(a) which have effect under the law of a country or territory outside the
United Kingdom; and
(b) under which persons acting in a fiduciary capacity hold and administer
property on behalf of other persons,

and “beneficiary” and “trustees”, in relation to such arrangements, shall be
construed accordingly.

(9) In the application of subsections (1), (2) and (7) above to residential property or
other land in Scotland or an EEA country or territory other than the United Kingdom,
references to a mortgage of the land shall be construed as references to a heritable or,
as the case may require, qualifying security over the land.]

Textual Amendments
F12 S. 6B inserted (1.12.1997 in specified cases and for specified purposes and otherwise in accordance
with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 6, 47(3); S.I. 1997/2668, art. 2, Sch. Pt. II(f)

Modifications etc. (not altering text)

C8 S.6B(4)(a) modified (1.12.1997 in specified cases and for specified purposes and otherwise in
accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 46(1), 47(3), Sch. 8 para. 6(1)(a)
(b); S.I. 1997/2668, art. 2, Sch. Pt. I1(y)(aa)(iii)

C9 S.6B(4)(b) modified (1.12.1997 in specified cases and for specified purposes and otherwise in
accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 46(1), 47(3), Sch. 8 para. 6(1)(c);
S.I. 1997/2668, art. 2, Sch. Pt. II(y)(aa)(iii)

C10 S. 6B(4)(c) modified (1.12.1997 in specified cases and for specified purposes and otherwise in
accordance with art. 2(2)(3)(5) of S.1. 1997/2668) by 1997 c. 32, ss. 46(1), 47(3), Sch. 8 para. 6(1)(d);
S.I. 1997/2668, art. 2, Sch. Pt. II(y)(aa)(iii)

Marginal Citations
M3 1982 c.45.
M4 1987 c.26.
MS 1970 c.18 (N.L).

[FP6C Discharge of mortgages.

Schedule 2A to this Act, which contains supplementary provisions as to the discharge
of mortgages, shall have effect.]
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Textual Amendments
F13 S. 6C inserted (1.12.1997) by 1997 c. 32, s. 7(1); S.I. 1997/2668, art. 2, Sch. Pt. I(a)

Raising funds and borrowing

[*7  The funding limit.

(1) A building society shall secure that the difference between—
(a) the value of X on any quarter day; and
(b) the value of Y on that day or the value of Y on the immediately preceding
quarter day, whichever is the greater,

does not exceed 50 per cent of that value of X.
(2) For the purposes of subsection (1) above—

X = the aggregate of the following, namely—
(a) the principal value of, and interest accrued on, shares in the society;

(b) the principal of, and interest accrued on, sums deposited with the society or
any subsidiary undertaking of the society; and

(c) the principal value of, and interest accrued under, bills of exchange,
instruments or agreements creating or acknowledging indebtedness and
accepted, made, issued or entered into by the society or any such undertaking;
and

Y = the principal value of, and interest accrued on, shares in the society held
by individuals otherwise than as bare trustees (or, in Scotland, simple trustees)
for bodies corporate or for persons who include bodies corporate.

(3) The following shall be disregarded for the purposes of subsection (2) above, namely—
(a) any sums or amounts which are own funds; and
(b) to the extent that they are not included in the total liabilities of the society

and any subsidiary undertakings of the society as shown in the society’s
accounts—

(1) any sums deposited with the society or any such undertaking; and

(i1) any indebtedness created or acknowledged by bills of exchange,
instruments or agreements accepted, made, issued or entered into by
the society or any such undertaking.

(4) The reference in subsection (3) above to anything being shown in a society’s accounts
shall be construed—

(a) inrelation to a quarter day on which a financial year of the society ends, as a
reference to its being shown in the accounts prepared by the society for that
year;

(b) in relation to any other quarter day, as a reference to its being shown in the
accounts which would have been prepared by the society for the year ending
on that day if that year were a financial year of the society.

(5) If a building society fails to comply with the requirement imposed by subsection (1)
above—
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(a) the powers conferred on the Commission by section 36 shall become
exercisable in relation to the society; but

(b) the failure shall not affect the validity of any transaction or other act.

(6) Where an individual declares that he is acquiring any shares in a building society
otherwise than as a bare trustee (or, in Scotland, a simple trustee) for a body corporate,
or for persons who include a body corporate, he shall, unless the contrary is shown,
be conclusively presumed for the purposes of this section to hold the shares otherwise
than as such a trustee.

(7) The Commission may, with the consent of the Treasury, by order—
(a) modify subsections (2) and (3) above in their application to liabilities of
subsidiary undertakings;
(b) apply those subsections to corresponding liabilities of associated
undertakings; or
(c) modify those subsections in their application to such liabilities.

(8) An order under subsection (7) above may make—
(a) different provision for different circumstances;
(b) provision for particular liabilities of undertakings to be disregarded; and

(c) such supplementary, transitional and saving provision as appears to the
Commission to be necessary or expedient.

(9) The power to make an order under subsection (7) above is exercisable by statutory
instrument which shall be subject to annulment in pursuance of a resolution of either
House of Parliament.]

Textual Amendments
F14 S. 7 substituted (1.12.1997 in specified cases and for specified purposes and otherwise in accordance
with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 8, 47(3); S.I. 1997/2668, art. 2, Sch. Pt. T1(g)

7 Power to raise funds and borrow money and limit on non-retail funds and
borrowing.

(1) Subject to the provisions of this section and sections 8 and 9, a building society may—
(a) raise funds by the issue of shares to members, or
(b) borrow money and accordingly receive deposits from any person,

to be applied for the purposes of the society.

(2) The power to raise funds by the issue of shares is a power to issue shares of one or more
denominations, either as shares paid up in full or as shares to be paid by periodical
or other subscriptions, and with or without accumulating interest; and funds so raised
may be repaid when they are no longer required for the purposes of the society.

[F®*4(2A) In the case of deferred shares, the power to raise funds by the issue of shares includes

the issue of shares at a premium.

(2B) If a building society issues deferred shares at a premium, whether for cash or
otherwise, a sum equal to the aggregate amount or value of the premiums on those
shares shall be transferred to the society’s reserves. |
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(3) Subject to subsection (14) below, the liabilities of a building society in respect of its
non-retail funds and deposits shall not exceed at any time the prescribed percentage
of the society’s total liabilities at that time in respect of shares in or money deposited
with the society.

[F*3(4) For the purposes of subsection (3) above, a building society’s liabilities in respect

of its non-retail funds and deposits are, subject to subsections (5) and (9) below, its
liabilities in respect of the principal of and interest payable on or under—
(a) transferable bearer instruments
(aa) transferable non-bearer instruments
(B) Hoss

(bb) sums deposited otherwise than in excepting circumstances or in furtherance of
a savings scheme with the society by, or by a trustee for, an institution which
is—

(1) an authorised institution, for the purposes of, or
(i1) an overseas institution for the purposes of Part IV of,
the Banking Act 1987;

(c) shares in the society held by, or by a trustee for, and (to the extent the liabilities
do not fall within (a), (aa), or (bb) above) sums deposited with the society by,
or by a trustee for—

(1) any body corporate, otherwise than in excepting circumstances,

(i1) a friendly society registered under the Friendly Societies Act 1974
F686 ., otherwise than in furtherance of a savings scheme,

(iii) a trade union (within the meaning of the [**"Trade Union and Labour
Relations (Consolidation) Act 1992]).

(d) shares in the society (to the extent the liabilities do not fall within (c) above)
held by, and (to the extent the liabilities do not fall within (a), (aa), (bb) or (c)
above) sums deposited with the society by—

(1) a body of persons or trust established for charitable purposes only,
(i1) the administrator of an approved retirement benefits scheme,
(ii1) the manager or trustee of an appropriate personal pension scheme, or
(iv) the plan manager of a personal equity plan.]

(5) If a building society so elects with respect to any financial year its liabilities in respect
of shares or deposits falling within paragraphs (c) or (d) (but no other provision) of
subsection (4) above shall, subject to subsections (6) and (7) below, not be counted
towards the limit in force under subsection (3) above.

(6) The liabilities of the society to any person shall not, by virtue of an election under
subsection (5) above, be disregarded at any time during the financial year to which
the election relates if at that time the liabilities to that person exceed the prescribed
amount; and in that event all the society’s liabilities to that person shall count towards
the limit in force under subsection (3) above.

(7) To be effective for the purposes of subsection (5) above, an election must apply to
the society’s liabilities in respect of all its shareholders and depositors who fall within
subsection (4)(c) and (d) above and notice of it must be given to the Commission
before the beginning of the financial year to which it relates.

(8) A copy of the notice shall also be sent to the central office and the central office shall
keep the copy in the public file of the society.



Building Societies Act 1986 (c. 53) 15
Part I — Constitution of Building Societies
Document Generated: 2023-04-30
Status: Point in time view as at 17/07/2001. This version of this Act contains provisions that are not valid for this point in time.
Changes to legislation: Building Societies Act 1986 is up to date with all changes known to be in force on or
before 30 April 2023. There are changes that may be brought into force at a future date. Changes that have
been made appear in the content and are referenced with annotations. (See end of Document for details)

(9) The Commission may by order made with the consent of the Treasury amend
subsection (4) above by adding to or deleting from it any description ofproperty or
right or by varying any description of property or right for the time being specified in
it and an order under this subsection may—

(a) define property or rights by reference to any criteria including the description
of person who holds the property or rights,

(b) make any consequential amendment or repeal in that subsection, subsections
(5) to (8) above or subsection (19) below, and

(c) make such supplementary, transitional and saving provision as appears to the
Commission to be necessary or expedient.

(10) In determining for the purposes of subsection (3) above the liabilities of a building
society with which another body corporate is associated there shall, subject to
subsection (13) below, be attributed to the society, in accordance with aggregation
rules made by the Commission with the consent of the Treasury under this subsection,
the whole or part of the liabilities of whatever description of the associated body, as
provided in the rules and subject to any exceptions provided in the rules.

(11) The power to make aggregation rules under subsection (10) above includes power to
make—

(a) different rules for different circumstances,
(b) provision for liabilities of societies to be disregarded; and

(¢) such supplementary, transitional and saving provision as appears to the
Commission to be necessary or expedient.

(12) The power to make aggregation rules under subsection (10) above is exercisable by
statutory instrument which shall be subject to annulment in pursuance of a resolution
of either House of Parliament.

(13) The Commission may, on the application of a building society, approve rules to be
applied for the purposes of subsection (3) above for the attribution to the society of
liabilities of bodies associated with the society; and so long as the rules continue to
be approved by the Commission they, and not the aggregation rules in force under
subsection (10) above, shall apply for the attribution of liabilities for the purposes of
subsection (3) above.

(14) Where money is lent to a building society by another such society in accordance with
an authority given by the Commission under section 33 the liabilities in respect of the
loan shall be disregarded for the purposes of subsection (3) above.

(15) The prescribed percentage for the purposes of subsection (3) above is 20 per cent. or
such other percentage not exceeding 40 per cent. as is for the time being substituted
for it by order of the Commission made with the consent of the Treasury.

(16) The prescribed amount for the purposes of subsection (6) above is [F**£100,000] or
such other amount as is for the time being substituted for it by order of the Commission
made with the consent of the Treasury.

(17) The power to make an order under subsection (9), (15) or (16) above is exercisable by
statutory instrument which shall be subject to annulment in pursuance of a resolution
of either House of Parliament.

(18) If the liabilities of a building society to which subsection (3) above applies exceed
at any time the limit in force under that subsection the powers conferred on the
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Commission by section 36 shall become exercisable in relation to the society, but
exceeding the limit shall not affect the validity of transactions effected in excess of it.

[F%*°(19) In this section—

“appropriate personal pension scheme” means a personal pension scheme
within the meaning of the Social Security Act 1986 in respect of which an
appropriate scheme certificate under section 2 thereof (appropriate schemes)
is for the time being in force;

“excepting circumstances” means circumstances in which shares or rights
of a depositor—

(i) are held by the holder as nominee on behalf only of an individual,
a Scottish partnership, or a combination of individuals, of such
partnerships, or of both;

(i1) are subject to a relevant trust in the income of which no person who is
neither an individual nor a Scottish partnership has any interest; or

(iii)) were held by an individual as beneficial owner at the time of his death
(or represent investments so held or dividends or interest thereon) and
the holder is acting as personal representative of that individual;

“intermediary” means—

(i) as regards the interpretation of a savings scheme in connection with
paragraph (bb) of subsection (4), an institution which is within the ambit
of that paragraph, or

(i) as regards the interpretation of a savings scheme in connection with
subparagraph (ii) of paragraph (c) of subsection (4), a friendly society
which is within the ambit of that subparagraph;

“personal equity plan” means a plan the operation of which is subject to
conditions set out in the regulations for time being in force under Schedule 8
to the Finance Act 1986 (personal equity plans);

“relevant trust” means a trust which is neither a trust established for
charitable purposes only nor a trust of shares held or sums deposited by—

(i) the administrator of an approved retirement benefits scheme,

(i1) the manager or trustee of an appropriate personal pension scheme, or

(ii1) the plan manager of a personal equity plan;

“retirement benefits scheme” means a retirement benefits scheme within
the meaning of Chapter II of Part II of the Finance Act 1970 (occupational
pension schemes) and “approved” means approved for the time being by the
Commissioners of Inland Revenue for the purposes of that chapter;

“savings scheme” means a scheme under which—

(a) shares in or rights of a depositor with the society represent sums of money
placed with an intermediary by an individual under a contract under which—
(i) those sums were to be invested by the intermediary in shares of or
deposited with the society, and no other society; and
(i) those sums not to be withdrawn from the society by the intermediary
except either—

(aa) on maturity of the contract by reason of the death of the
individual, or the effluxion of a period of time specified in
the contract, or

(bb) at the written request of the individual or any assignee of
that individual’s rights under the contract and within one
month of the receipt by the intermediary of such request, or
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within a maximum of six months of such receipt if under
the contract the intermediary has the right to defer for that
period the withdrawal of funds placed with the intermediary
for investment in or deposit with the society, or

(cc) where the intermediary has the right to deduct an amount
from the investment with the society to cover charges
specified in the contract and amounts surplus to the
requirements of the contract;

(b) the intermediary is obliged to produce, when requested to do so by the society,
and on a date nominated by the society,

(i) a statement of the total sums invested or deposited with that society by
the intermediary in furtherance of contracts made under the terms of
the scheme set out in subparagraphs (i) and (ii) of paragraph (a) above,
together with a certificate signed by the auditor of the intermediary
confirming that the statement constitutes a true account;

(i1) any written request mentioned in subparagraph (ii) of paragraph (a)
above;
“transferable bearer instrument” means an instrument which embodies
a right, transferable by delivery of the instrument, to receive an amount
referable to a deposit with the society; and
“transferable non-bearer instrument” means an instrument which embodies
aright—

(i) which may, under the terms of the instrument, be held by any person,
or by any person other than a person of a description specified in the
instrument,

(i1) express provision for the transfer of which is included in the instrument,
and

(ii1) the transfer of which, under the terms of the instrument, does not require
the consent of any person,

to receive an amount referable to a deposit with the society.|
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C141 S. 7(19) amended by S.I. 1990/2363, art. 3(4)

[®8  Raising funds and borrowing.

(1) Subject to subsection (2) below, a building society shall not do any of the following
things, namely—
(a) accept a deposit from an individual,;
(b) raise funds from an individual otherwise than by the issue of shares; and
(c) raise funds from a body corporate, or from a bare trustee (or, in Scotland,
a simple trustee) for a body corporate or for persons who include a body
corporate, otherwise than by the issue of deferred shares.

(2) Nothing in subsection (1)(a) above shall apply in relation to—

(a) the maintenance on behalf of an individual of a current account, or a deposit
account which contains in its title the word “client" or the word “trust" or
“trustee";

(b) the issue to an individual of a transferable instrument;

(c) the acceptance from an individual of a qualifying time deposit or an overseas
deposit; or

(d) inthe case of a building society which has announced publicly that it intends,
in accordance with section 97 and the other applicable provisions of this Act,
to transfer the whole of its business to a company, anything done by the society
during the period of two years beginning with the date of the announcement.

(3) The Commission may, if it thinks fit, extend or further extend the period mentioned
in subsection (2)(d) above if written application is made to it before the expiry of that
period or that period as extended; and a direction under this subsection—

(a) shall be in writing;

(b) may be given subject to such limitations or conditions as the Commission may
think fit.

(4) A contravention of subsection (1) above shall not invalidate any transaction or other
act.

(5) The power of a building society to raise funds by the issue of shares is a power—

(a) to issue shares of one or more denominations, whether in sterling or another
currency; and

(b) to issue them either as shares paid up in full or as shares to be paid by
periodical or other payments, and (in either case) with accumulating or other
interest;

and funds so raised may be repaid when they are no longer required for the purposes
of the society.

(6) In the case of deferred shares, the power of a building society to raise funds by the
issue of shares includes the issue of shares at a premium.

(7) If a building society issues deferred shares at a premium, whether for cash or
otherwise, a sum equal to the aggregate amount or value of the premiums on those
shares shall be transferred to the society’s reserves.

(8) For the purposes of this section the acceptance of deposits (including the issue of debt
securities) shall not constitute the raising of funds.


http://www.legislation.gov.uk/id/ukpga/1986/53/section/7/19
http://www.legislation.gov.uk/id/uksi/1990/2363
http://www.legislation.gov.uk/id/uksi/1990/2363/article/3/4

Building Societies Act 1986 (c. 53) 19
Part I — Constitution of Building Societies
Document Generated: 2023-04-30
Status: Point in time view as at 17/07/2001. This version of this Act contains provisions that are not valid for this point in time.
Changes to legislation: Building Societies Act 1986 is up to date with all changes known to be in force on or
before 30 April 2023. There are changes that may be brought into force at a future date. Changes that have
been made appear in the content and are referenced with annotations. (See end of Document for details)

(9) In this section, in relation to a building society—

“overseas deposit” means a deposit which is accepted by a branch or agency
of the society in a country or territory outside the United Kingdom and is
repayable in such a country or territory;

“qualifying time deposit” has the meaning given by section 482(6) of the
MIncome and Corporation Taxes Act 1988;

“raise funds” means, subject to subsection (8) above, raise funds by the
1ssue of shares or other securities;

“transferable instrument” means an instrument which embodies a
transferable right to receive an amount referable to a deposit with the society.

(10) A right is transferable for the purposes of the definition of “transferable instrument” in
subsection (9) above if it is transferable by delivery of the instrument, or it is a right—
(a) which may, under the terms of the instrument, be held by any person, or by

any person other than a person of a description specified in the instrument;

(b) express provision for the transfer of which is included in the instrument; and

(c) the transfer of which, under the terms of the instrument, does not require the
consent of any person.

(11) Where an individual declares that he is acquiring any shares in a building society
otherwise than as a bare trustee (or, in Scotland, a simple trustee) for a body corporate,
or for persons who include a body corporate, he shall, unless the contrary is shown,
be conclusively presumed for the purposes of this section to hold the shares otherwise
than as such a trustee.

(12) The Commission may, with the consent of the Treasury, by order vary subsections (2),
(9) and (10) above by adding to or deleting from them any provision or by varying
any provision contained in them; and an order under this subsection may make such
supplementary, transitional and saving provision as appears to the Commission to be
necessary or expedient.

(13) The power to make an order under subsection (12) above is exercisable by statutory
instrument which shall be subject to annulment in pursuance of a resolution of either
House of Parliament.]
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9 Initial authorisation to raise funds and borrow money.

(1) Except to the extent permitted by subsection (3) below, a building society shall not
raise money from members or accept deposits of money unless there is in force an
authorisation of the Commission granted under this section or treated as granted under
this section by any provisions of this Act.
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(2) Authorisation under this section shall, if granted, be granted unconditionally or subject
to conditions as provided by subsection (4) or (5) below.

(3) Authorisation is not required for—

(a) the acceptance of payments by way of subscription for deferred shares unless
the aggregate of the payments exceeds the amount produced by multiplying
the prescribed minimum for qualifying capital by the factor of 2 or such other
factor as may be substituted for it by order of the Commission made with the
consent of the Treasury;

(b) the acceptance of payments for amounts due in respect of shares which
represent interest on, or the repayment of, advances made to the holders of
shares;

(c) Dborrowing from a banking or finance company, or from a director or other
officer of the society, if the society has obtained the consent in writing of the
Commission; [*"®or

(d) Dborrowing under section 33.]

["(3A) The Commission shall not grant authorisation to a society if it appears to the

Commission that—
(a) the society is closely linked with any person; and
(b) the society’s close links with that person, or any matters relating to any
non-EEA laws or administrative provisions to which that person is subject,
are such as would prevent the effective exercise by the Commission of its
supervisory functions in relation to the society;

and in this Act mon-EEA laws’ means laws of a country or territory outside
the European Economic Area and “non-EEA administrative provisions" shall be
construed accordingly.]

(4) [""®*Subject to subsection (3A) above,]the Commission, on an application duly made
for authorisation under this section, shall grant unconditional authorisation to the
building society if it is satisfied that—

(a) the society has qualifying capital of an amount which is not less than the
prescribed minimum,;

(b) the chairman of the board of directors and any executive directors, the chief
executive, the secretary and the managers (if any) are each fit and proper
persons to hold their respective offices in the society;

(c) theboard of directors, with the chief executive and secretary, have the capacity
and intention to direct the affairs of the society in accordance with the criteria
of prudent management and, in so far as those criteria fell to be satisfied before
the date of the application, have secured that they were satisified; *'°. . .

[*°(cc) each of the persons who, either alone or with any associate or
associates, has a qualifying holding in the society is a fit and proper
person to have such a holding; and]

(d) the investments of shareholders and depositors will be adequately protected
without the imposition of conditions.

(5) [""®*Subject to subsection (3A) above,]if the Commission, on an application so made, is
not satisfied of the matters specified in subsection (4) above in relation to the society,
it shall—

(a) if those matters are or include the matters specified in paragraphs (a) and (b),
refuse to grant authorisation;
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(b) in any other case, if it is satisfied that the imposition of conditions would
secure the protection of the investments of shareholders and depositors, grant
authorisation subject to such conditions to be complied with by the society as
the Commission thinks fit to impose to secure that purpose; or

(c) ifnot satisfied, refuse to grant authorisation.

(6) The conditions that may be imposed under subsection (5) above on granting
authorisation to a society may—

(a) relate to any activities of the society, whether or not those referred to in
subsection (1) above; and

(b) require the society to take certain steps or to refrain from adopting a particular
course of action or to restrict the scope of its business in a particular way.

(7) Without prejudice to the generality of subsection (6) above, conditions imposed under
subsection (5) above may—

(a) impose limitations on the issue of shares, acceptance of deposits or the making
of advances or other loans;

(b) require the society to take steps with regard to the conduct of the business of
any ["*'connected undertaking]; and

(¢c) require the removal of any director or other officer.

(8) The provisions of Schedule 3 to this Act regulating—
(a) the making and determination of applications for authorisation,

(b) the furnishing of information or additional information in connection with
such applications, and

(c) the imposition of conditions of authorisation,
apply in relation to authorisation under this section.

(9) Conditions imposed under subsection (5) above—

(a) may be varied from time to time (and notwithstanding any pending appeal)
by agreement between the Commission and the society; and

(b) may be revoked at any time by the Commission if it is satisfied that the
investments of shareholders and depositors will be adequately protected
without the conditions;

but paragraph (b) above is without prejudice to the power of the Commission, under
Part VI, to impose other conditions.

(10) On granting authorisation to abuilding society under this section the Commission shall
inform the central office of the fact and the central office shall record that fact, and
the date on which the authorisation was granted, in the public file of the society.

(11) If, in contravention of subsection (1) above, a building society raises money from
members or accepts deposits of money, then—

(a) the society shall be liable on conviction on indictment or on summary
conviction to a fine not exceeding, on summary conviction, the statutory
maximum; and

(b) any officer of the society who is also guilty of the offence shall be liable—

(i) on conviction on indictment, to imprisonment for a term not
exceeding two years or to a fine or both, and

(i) on summary conviction, to a fine not exceeding the statutory
maximum,;
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but such a contravention does not affect any civil liability arising in respect of the
acceptance or of the money accepted.

(12) Failure by a society to comply with conditions imposed under this section on granting
authorisation to the society shall render it liable, if other conditions are not imposed
on it under Part VI, to have its authorisation revoked under that Part.

(13) For the purposes of this section, in relation to a building society—

“business” includes business the society proposes to carry on;

“the prescribed minimum”, in relation to qualifying capital, is [ “ecu 1
million (or an amount of equal value denominated wholly or partly in another
unit of account)] or such other sum as the Commission may specify by order
made with the consent of the Treasury;

“qualifying capital”, in relation to a building society applying for
authorisation, means,

(a) the aggregate of the nominal value of the qualifying deferred shares issued at
the date of the application and the amount of the reserves as shown in the last
balance sheet of the society less any accumulated deficit as so shown; or

(b) where there is no balance sheet of the society, the nominal value of the

qualifying deferred shares issued at the date of application; . . .

[F22

[F**“qualifying deferred shares” means deferred shares which constitute own funds of

the society,]

["**'qualifying holding’, in relation to a building society, means a holding of deferred

shares in the society which—
(a) represents 10 per cent. or more of the qualifying deferred shares in the society;
(b) entitles the holder to exercise or control the exercise of 10 per cent. or more of the
voting power at any general meeting of the society; or
(c) enables the holder to exercise a significant influence over the management of the
society.]

[*(13A) In determining for the purposes of subsection (4)(b) above whether a person is a fit

and proper person to hold any particular office, regard shall be had, in particular—

(a) to his probity;

(b) to his competence and soundness of judgement for fulfilling the
responsibilities of that office;

(c) to the diligence with which he is fulfilling or likely to fulfil those
responsibilities; and

(d) to whether the interests of shareholders or depositors of the society are, or are
likely to be, in any way threatened by his holding that office.]

(14) Any power of the Commission to make an order under this section is exercisable by
statutory instrument which shall be subject to annulment in pursuance of a resolution
of either House of Parliament.
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F18 Words in s. 9(4)(5) inserted (18.7.1996) by S.I. 1996/1669, reg. 6(1)

F19 Word in s. 9(4) immediately following paragraph (c) repealed (1. 1. 1993) by S.1. 1992/3218, reg.
68(1)

F20 S.9(4)(cc) inserted (1. 1. 1993), by S.I. 1992/3218, reg. 68(1)
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F22 Words in s. 9(13) substituted (1. 1. 1993) by S. 1. 1992/3218, reg. 68(2)(a)

F23 Word in s. 9(13) preceding the definition of "qualifying deferred shares" omitted (1. 1. 1993) by virtue
of S.I. 1992/3218, reg. 68(2)(b)
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otherwise in accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 43,47(3), Sch. 7
para. 3(3); S.I. 1997/2668, art. 2, Sch. Pt. II(w)(z)(ii)

F25 Definition in s. 9(13) inserted (1. 1. 1993) by S.I. 1992/3218, reg. 68(2)(b)

F26 S.9(13A) inserted (1.12.1997) by 1997 c. 32, s. 43, Sch. 7 para. 3(4); S.I. 1997/2668, art. 2, Sch. Pt.
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[F"Restrictions on powers]

Textual Amendments
F27 S.9A and cross-heading inserted (1.12.1997 in specified cases and for specified purposes and
otherwise in accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 10, 47(3); S.1.
1997/2668, art. 2, Sch. Pt. I1(i)

["**9A Restrictions on certain transactions.

(1) Subject to subsections (2) to (4) below, a building society shall not do, and shall
secure that each of its subsidiary undertakings does not do, any of the following things,
namely—

(a) act as a market maker in securities, commodities or currencies;
(b) trade in commodities or currencies; and
(c) enter into any transaction involving derivative investments;
but a contravention of this subsection shall not invalidate any transaction or other act.

(2) No transaction entered into by a building society, or a subsidiary undertaking of a
building society, shall be taken into account for the purposes of subsection (1)(a) above
if—

(a) itrelates only to securities or currencies or both and the amount or value of the
consideration given by the society or undertaking does not exceed £100,000;
or

(b) itis entered into in the society’s or undertaking’s capacity as the manager of
a collective investment scheme.

(3) No transaction so entered into shall be taken into account for the purposes of
subsection (1)(b) above if—
(a) itrelates only to currencies and the amount or value of the consideration given
by the society or undertaking does not exceed £100,000; or
(b) it is ancillary or incidental to another transaction entered into by the society
or undertaking.
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(4) Nothing in subsection (1)(c) above shall apply in relation to any transaction entered
into by a building society, or a subsidiary undertaking of a building society, if—

(a) itis entered into in the society’s or undertaking’s capacity as the manager of
a collective investment scheme;

(b) it is entered into for the purpose of limiting the extent to which the society,
or a connected undertaking of the society, will be affected by changes in any
of the following factors, namely—

(1) interest rates;

(i1) exchange rates;

(iii) any index of retail prices;

(iv) any index of residential property prices; "> . . .

(v) any index of the prices of securities; [***and

(vi) the ability or willingness of one or more persons to pay or repay a
sum or sums owing at law or in equity to the society or a connected
undertaking of the society;or]

(c) it involves a derivative investment falling within paragraph (d) of the
definition in subsection (9) below and it is entered into for the purpose of
limiting the extent to which any person will be affected by changes in any
interest or exchange rate applicable to—

(i) a loan owed by him to;
(i1) shares held by him in; or
(ii1) a deposit of his with,
the society, or a connected undertaking of the society.

(5) Nothing in subsection (1)(c) above shall apply in relation to any transaction entered
into by a subsidiary undertaking of a building society, if it is entered into in the
undertaking’s capacity—

(a) as a body authorised under section 3 or 4 of the " Insurance Companies Act
1982 (authorised insurance companies) to carry on insurance business of a
class specified in Schedule 1 to that Act (classes of long term business); or

(b) as an EC company which is authorised under Article 6 of the first long term
insurance Directive;

and in this subsection expressions which are also used in that Act have the same
meanings as in that Act.

(6) A building society shall also do all that is reasonably practicable to secure that neither
it nor any of its subsidiary undertakings (either alone or with any or any others of
those undertakings)—

(a) holds at any time more than 5 per cent of the issued share capital; or

(b) is at any time entitled to exercise, or to control the exercise of, more than 5
per cent of the voting power at any general meeting,

of an undertaking which is, at that time, doing any of the things which the society is
prohibited from doing by subsection (1) above, or an undertaking whose subsidiary
undertaking is, at that time, doing any of those things.

(7) The monetary limit in subsection (2) or (3) above refers to the time when the
transaction is entered into; and where the amount or value of the consideration there
referred to is not in sterling, it shall be converted at the rate of exchange prevailing
at that time.
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(8) For the purposes of subsection (2) or (3) above, two or more transactions which
form part of a larger transaction or series of transactions shall be treated as a single
transaction.

(9) In this section—

“collective investment scheme” has the same meaning as in the Y®Financial
Services Act 1986;

“commodity” means any produce of agriculture, forestry or fisheries, or
any mineral, either in its natural state or having undergone only such processes
as are necessary or customary to prepare the produce or mineral for the market;

“derivative investment” means any investment of a description falling
within one or more of the following paragraphs of Part I of Schedule 1 to the
Financial Services Act 1986, namely—

(a) paragraph 4 (instruments entitling to shares or securities);
(b) paragraph 7 (options);

(c) paragraph 8 (futures); and

(d) paragraph 9 (contracts for differences etc);

“market maker” means, subject to subsection (10) below, a person who
holds himself out as willing at all normal times to buy or sell at a
price specified by him securities, commodities or currencies of a particular
description;

“securities” means shares, stock, debentures, debenture stock, loan stock,
bonds, units of a collective investment scheme and other securities of any
description.

(10) A building society, or subsidiary undertaking of a building society, shall not by reason
of holding itself out as willing to issue its own securities be regarded for the purposes
of this section as acting as a market maker in such securities.

(11) The Treasury may by order vary subsections (1) to (10) above by adding to or deleting
from them any provision or by varying any provision contained in them.

(12) The Commission may, with the consent of the Treasury, by order—

(a) substitute for the amount specified in subsection (2) or (3) above, or for the
percentage specified in subsection (6) above, such other amount or percentage
as it thinks appropriate; or

(b) vary subsection (4)(b) above by adding to or deleting from it any reference to
a factor or by varying any reference to a factor contained in it.

(13) An order under subsection (11) or (12) above may make—
(a) different provision for different cases or purposes; and
(b) such supplementary, transitional and saving provision as appears to the
Treasury or, as the case may be, the Commission to be necessary or expedient;

and the power to make such an order is exercisable by statutory instrument.

(14) No order shall be made under subsection (11) above unless a draft of the order has
been laid before and approved by a resolution of each House of Parliament.

(15) A statutory instrument containing an order under subsection (12) above shall be
subject to annulment in pursuance of a resolution of either House of Parliament.]
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Textual Amendments
F28 S.9A and cross-heading inserted (1.12.1997 in specified cases and for specified purposes and

otherwise in accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 10, 47(3); S.I.

1997/2668, art. 2, Sch. Pt. TI(i)
F29 Word in s. 9A(4) omitted (1.7.2001) by virtue of S.I. 2001/1826, art. 2(a)
F30 S.9A(4)(b)(vi) and the word "and" immediately preceding inserted (1.7.2001) by S.I. 2001/1826, art.

2(b)

Marginal Citations
M7 1982 c.50.
M8 1986 c.60.

[*'9B  Restriction on creation of floating charges.
(1) A building society shall not create a floating charge on the whole or part of its
undertaking or property.

(2) A floating charge created in contravention of this section shall be void.]

Textual Amendments
F31 S.9Binserted (9.6.1997) by 1997 c. 32, s. 11; S.1. 1997/1427, art. 2

[*PART III

ADVANCES, LOANS AND OTHER ASSETS]

Textual Amendments
F32 Pt III (ss. 10-23) repealed (1.12.1997 in specified cases and for specified purposes and otherwise in
accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 12(1)(a), 46(2), 47(3), Sch. 9; S.1.

1997/2668, art. 2, Sch. Pts. I(b), TI(j)

Class 1 advances and class 2 advances secured on land

[*10  Advances secured on land.

(1) A building society may make advances to members (in this Act referred to as
“advances secured on land”) secured by—
(a) a mortgage of a legal estate or, as provided under subsection (6) below, an
equitable interest in land in England and Wales or Northern Ireland, or
(b) a heritable security over land in Scotland,
and for that purpose may (in England and Wales or Northern Ireland) hold land with
the right of foreclosure.

(2) Advances secured on land may, in accordance with sections 11 and 12—
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(a) be fully or partly secured by a mortgage of the legal estate or equitable interest
in land in England and Wales or Northern Ireland, or

(b) Dbe fully secured by a heritable security over land in Scotland,

and in this Part “the basic security” means the security constituted by the legal estate
in or heritable security over the land or, in a case where an equitable interest in land
in England and Wales or Northern Ireland is or is also taken as security by virtue of
this section, that constituted by that security or, as the case may be, the combined
securities; and a reference to the land which is to secure an advance or on which an
advance is secured is a reference to the estate or interest or the heritable security which
constitutes or will constitute the basic security.

(3) The power to make an advance secured on land includes power, subject to the
restriction imposed by subsection (4) below, to make, as a separate advance, an
advance which is to be applied in or towards payment of the deposit for the purchase of
the land (in this Part referred to as “an advance for a deposit for the purchase of land.”)

(4) The restriction referred to is that an advance for a deposit for the purchase of land must
not exceed 10 per cent. of the total amount to be paid for the purchase of the land.

[ The power to make an advance secured on land includes power to make an advance

(4A) which is secured as mentioned in subsection (1) above by virtue of security granted

otherwise than by the borrower (in this Act referred to as “an advance secured on third
party land”).]

F34

(5) An advance shall be treated for the purposes of this Act as secured by a mortgage
of a legal estate in registered land in England and Wales or Northern Ireland
notwithstanding that the advance is made before the [**mortgagor] is registered as
proprietor of the estate.

(6) A building society may advance money on the security of an equitable interest in
land in England and Wales or Northern Ireland if the equitable interest is an equitable
interest in land of a description and is created in circumstances prescribed in an order
made by the Commission with the consent of the Treasury under this subsection and
any conditions prescribed in the order are complied with.

(7) Any powers conferred on building societies by an order under subsection (6) above
may be conferred on building societies of a description specified in the order or all
building societies other than those of a description so specified.

(8) The power to make an order under subsection (6) above includes power—

(a) toprescribe the circumstances in which the power conferred by section 17(10)
on building societies of the description specified therein is to be available to
them; and

(b) to make such incidental, supplementary and transitional provision as the
Commission considers necessary or expedient.

(9) An instrument containing an order under subsection (6) above shall be subject to
annulment in pursuance of a resolution of either House of Parliament.

(10) The power to make advances secured on land includes power to make them on terms
that include provision as respects the capital element in the mortgage debt (with or
without similar provision as respects the interest element)—



28 Building Societies Act 1986 (c. 53)
Part III — Advances, Loans and Other Assets
Document Generated: 2023-04-30
Status: Point in time view as at 17/07/2001. This version of this Act contains provisions that are not valid for this point in time.
Changes to legislation: Building Societies Act 1986 is up to date with all changes known to be in force on or
before 30 April 2023. There are changes that may be brought into force at a future date. Changes that have
been made appear in the content and are referenced with annotations. (See end of Document for details)

(a) that the amount due to the society may be adjusted from time to time by
reference to such public index of prices other than housing prices as is
specified in the mortgage;

(b) that the amount due to the society may be adjusted from time to time
by reference to such public index of housing prices as is specified in the
mortgage;

(c) that the amount due to the society at any time shall be determined by reference
to a share, specified or referred to in the mortgage, in the open market value
of the property at that time;

and, in cases where the amount due to the society in respect of capital exceeds the
amount advanced, references in this Act to the repayment of an advance include
references to payment of the excess.

(11) Advances secured on land shallbe classified for the purposes of the requirements of
this Part for the structure of commercial assets into—

(a) class 1 advances, and
(b) class 2 advances;

and in this Act “advances fully secured on land” means advances which are class 1 or
class 2 advances, and any reference to “fully secured” shall be construed accordingly.

(12) Nothing in this section or section 11 or 12 is to be taken as precluding a society from
taking other security for an advance secured on land than such security as is required
for an advance to be a class 1 or class 2 advance under those sections; but the value
of the other security shall be disregarded for the purpose of classifying the advance
as a class 1 or class 2 advance. |

Textual Amendments
F33 Pt III (ss. 10-23) repealed (1.12.1997 in specified cases and for specified purposes and otherwise in
accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 12(1)(a), 46(2), 47(3), Sch. 9; S.I.
1997/2668, art. 2, Sch. Pts. I(b), TI(j)
F34 S. 10(4A) inserted (3.1.1995) by 1994 c. 40, ss. 16(2), 82(2)(a)
F35 Word in s. 10(5) substituted (3.1.1995) by 1994 c. 40, ss. 39, 82(2)(e), Sch. 11 para. 7(2)

Modifications etc. (not altering text)
C11 S. 10 restricted (1. 7. 1992) by S.I. 1992/1547, arts. 5, 6, Sch. 2
C12  S. 10 excluded by S.I. 1987/1498, art. 7, Sch. 2 para. 1

[*11  Class 1 and class 2 advances

(1) The provisions of this section and section 12 define what is a class 1 advance and what
is a class 2 advance for the purpose of the requirements of this Part for the structure
of commercial assets and when an advance may, for those purposes, be treated partly
as a class 1 advance and partly as a class 2 advance.

(2) Class 1 advances are advances as to which the society when it makes the advance is
satisfied that the advance is an advance secured on land and that—

(a) the borrower is an individual;
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(b) [*"where the advance is not an advance secured on third party land,]the land
is for the residential use of the borrower or a dependant of his of a prescribed
description;

[ where the advance is an advance secured on third party land—

“¥(ba) (i) the borrower intends that the advance will be used for the purpose of
acquiring land for the residential use of himself or a dependant of his
of a prescribed description; and

(i1) the land on which the advance is secured is for the residential use of
the mortgagor or a dependant of his of a prescribed description;]

(c) the amount advanced will not exceed the value of the basic security (after
deducting from that value any [*outstanding amount secured by a mortgage
of the land in favour of the society)]; and

(d) subject to subsection (5) below, no other mortgage of the land which is to
secure the advance is outstanding in favour of a person other than the society;

and which are not made on terms as respects the capital element of the mortgage debt
authorised by section 10(10)(b) or (c).

(3) Subject to any order made under section 12(1),
[ the requirement in subsection (2)(b) above shall be treated as satisfied if no
F0a)]  less than 40 per cent. of the area of the land is used for the residential purposes
by the borrower or a dependant of his of a prescribed description;

the requirement in subsection (2)(ba)(i) above shall be treated as satisfied if
FI(b) the borrower intends that no less than 40 per cent. of the area of the land
will be for the residential use of himself or a dependant of his of a prescribed
description; and
(c) the requirement in subsection (2)(ba)(ii) above shall be treated as satisfied if
no less than 40 per cent. of the area of the land is used for residential purposes
by the mortgagor or a dependant of his of a prescribed description. |

(4) Class 2 advances are advances as to which the society when it makes the advance—

(a) either is not satisfied that the requirements for the time being of subsection (2)
above are fulfilled or is satisfied that any of them is not fulfilled, but

(b) is satisfied that the advance is an advance secured on land, and

(c) is satisfied, where the amount advanced will exceed the value of the basic
security (after deducting from that value any ["“outstanding amount secured
by a mortgage of the land)], that the excess will be secured by the taking of
security of a prescribed description in addition to the basic security, and

(d) issatisfied that no, or no more than one, other mortgage of the land which is to
secure the advance is outstanding in favour of a person other than the society.

(5) The requirement in subsection (2)(d) and (4)(d) above shall be treated as satisfied if
the advance is made on terms that the other mortgage is redeemed or postponed to
the basic security.

(6) An advance for a deposit for the purchase of land is also a class 1 or class 2 advance
according as it is made with a view to the making of a class 1 or class 2 advance
secured on the land.

(7) Advances which would be class 2, and not class 1, advances by reason only that the
extent of the residential use of the land is not such as to satisfy the requirement in
subsection (2)(b) [*“or (2)(ba)(i) or (ii)] above shall be treated as class 1 advances if
and to the extent prescribed by an order under section 12(5).
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(8) For the purposes of the requirements of this Part for the structure of commercial
assets—

(a) class 1 advances constitute class 1 assets, and
(b) class 2 advances constitute class 2 assets,

and accordingly the aggregate amount of mortgage debts outstanding in respect of
class 2 advances counts in accordance with section 20 towards the limit applicable to
class 2 assets under that section.

(9) For the purposes of subsections (2) and (4) above, where a building society makes an
advance by instalments, any reference to the time when the society makes the advance
is a reference to the time when it pays the first of the instalments, disregarding for
this purpose any instalment which is to be applied towards payment of the deposit in
respect of the purchase of the land which is to secure the advance.

(10) Subject to subsection (11) below, any land to which a building society becomes
absolutely entitled by foreclosure or by release or other extinguishment of a right of

redemption—
(a) shall as soon as may be conveniently practicable be sold or converted into
money; and

(b) shall, until the sale or conversion, constitute a class 1 asset if the advance
secured on the land was a class 1 advance and a class 2 asset if it was a class
2 advance.

(11) Where a building society which has for the time being adopted the powers conferred
by section 17 becomes entitled to land as mentioned in subsection (10) above, and the
land is land that may be held under that section, then, if the society—

(a) elects to hold the land under that section, or

(b) without such an election, retains the land after the expiry of the period of
twelve months immediately following the date on which it so becomes entitled
to the land.

the society shall be taken to hold the land under that section.

(12) An election under subsection (11) above shall be made by resolution of the board of
directors and shall be irrevocable.

(13) If a building society contravenes subsection (10) above the society shall be liable on
summary conviction to a fine not exceeding level 5 on the standard scale and so shall
any officer who is also guilty of the offence.

(14) For the purposes of this Act, the mortgage debt at any time, in relation to an advance
secured on land, is the total amount outstanding at that time in respect of—
(a) the principal of the advance;
(b) interest on the advance; and
(¢c) any other sum which the borrower is obliged to pay the society under the terms
of the advance.

(15) The reference in subsection (10) above to land to which a building society becomes
absolutely entitled by foreclosure includes a reference to land which a building
society has acquired by virtue of a decree of foreclosure under section 28 of the
YConveyancing and Feudal Reform (Scotland) Act 1970.]
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Textual Amendments

F36 Pt. III (ss. 10-23) repealed (1.12.1997 in specified cases and for specified purposes and otherwise in
accordance with art. 2(2)(3)(5) of S.I1. 1997/2668) by 1997 c. 32, ss. 12(1)(a), 46(2), 47(3), Sch. 9; S.I.
1997/2668, art. 2, Sch. Pts. I(b), TI(j)

F37 Words in s. 11(2)(b) inserted (3.1.1995) by 1994 c. 40, ss. 16(3)(a), 82(2)(a)

F38 S. 11(2)(ba) inserted (3.1.1995) by 1994 c. 40, ss. 16(3)(b), 82(2)(a)

F39 Words in s. 11(2)(c) substituted (3.1.1995) by 1994 c. 40, ss. 16(3)(c), 82(2)(a)

F40 Words in s. 11(3) renumbered as s. 11(3)(a) (3.1.1995) by 1994 c. 40, ss. 16(4), 82(2)(a)

F41 S. 11(3)(b)(c) inserted (3.1.1995) by 1994 c. 40, ss. 16(4), 82(2)(a)

F42 Words in s. 11(4)(c) substituted (3.1.1995) by 1994 c. 40, ss. 16(5), 82(2)(a)

F43 Words in s. 11(7) inserted (3.1.1995) by 1994 c. 40, ss. 39, 82(2)(e), Sch. 11 para. 7(3)

Modifications etc. (not altering text)
C13 S. 11(D2)@)—T7)(9)—(13)(15) excluded by S.I. 1987/1498, art. 7, Sch. 2 para. 2
C14 S. 11(1)-(7), (9)-(13)(15) restricted (1. 7. 1992) by S.I. 1992/1547, arts. 5, 6, Sch. 2
C15 S. 11(2)(b) extended by S.I. 1986/2169, art. 5(2)
C16 S. 11(3) excluded by S.I. 1986/2169, art. 5(2) and by S.I. 1987/1498, art. 7, Sch. 2 para. 2

Marginal Citations
M9 1970c. 35.

[F“12  Class 1 and class 2 advances: supplementary provisions.

(1) The Commission, by order in a statutory instrument, may as respects class 1
advances—

(a) specify the circumstances in which land is for a person’s residential use,
(b) specify who are to be a person’s dependants, and

(c) make such other incidental and supplementary and such transitional provision
as the Commission considers necessary or expedient,

for the purposes of section 11(2); and in that subsection “prescribed”” means prescribed
in an order under this subsection.

(2) Without prejudice to the generality of subsection (1)(c) above, an order may prescribe
evidence on which a building society is to be entitled to be satisfied (in the absence of
evidence to the contrary) that the requirements of section 11(2) are fulfilled as respects
an advance secured on land.

(3) The Commission, by order in a statutory instrument, may as respects class 2
advances—

(a) specity descriptions of security falling within this subsection which, for the
purposes of paragraph (c) of section 11(4), may be taken for class 2 advances
in addition to the basic security; and

(b) make such other incidental or supplementary and such transitional provision
as it considers necessary or expedient for the purposes of paragraph (¢) or (d)
of that subsection;

and in that subsection “prescribed” means prescribed in an order under this subsection.
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(4) The descriptions of additional security which fall within subsection (3)(a) above are
guarantees, indemnities or other contractual promises made by virtue of, or by a public
body established by or under, any enactment for the time being in force.

(5) The Commission, by order in a statutory instrument, may, as respects advances to be
secured on land which is to any extent to be used for the residential use of borrowers
or persons who are dependants of theirs for the purposes of section 11(2)—
(a) require so much of the amount to be advanced as is determined by or under
the order to be treated as a class 1 advance;
(b) specify the circumstances in which and the conditions subject to which
advances are to be so treated; and
(c) make such incidental, supplementary and transitional provision as the
Commission considers necessary or expedient.

[ Subsection (5) above shall also apply as respects advances secured on third party land
(5A) which is to any extent used for the residential use of mortgagors or persons who are
dependants of theirs for the purposes of section 11(2).]

F45

(6) The Commission shall not make an order under this section, except with the consent
of the Treasury.

(7) An instrument containing an order under this section shall be subject to annulment in
pursuance of a resolution of either House of Parliament.

(8) For the purpose of facilitating the repayment to a building society of a class 1 advance
or a class 2 advance, the society may make to the borrower, by way of addition to
the advance, a further advance of or towards the cost of a single premium payable in
respect of an appropriate policy of life assurance; and a sum added to an advance under
this subsection shall be treated as not forming part of the advance for the purpose of
determining whether the requirements of section 11(2) or (4) are satisfied with respect
to the advance.

(9) Where an advance secured on land in England and Wales or Northern Ireland is made,
then, for the purpose of determining whether the land is subject to a prior mortgage
for the purposes of section 11(2)(d) or (4)(d) above, any outstanding charge over the
land which is registered—

(a) inthe case of land in England and Wales, in the appropriate local land charges
register, and

(b) in the case of land in Northern Ireland, in the statutory charges register under
section 87 of, and Schedule 11 to, the ™*Land Registration Act (Northern
Ireland) 1970,

shall be disregarded.

(10) If at any time when a class 1 advance or a class 2 advance secured on land is
outstanding the building society—

(a) is satisfied on a revaluation that the value of the basic security has changed,

(b) is satisfied that so much of the mortgage debt as represents the principal of
the advance has changed,

(c) [*in the case of an advance which is not an advance secured on third party
land]is satisfied on notice given to it by the borrower that there has been a
change in the use of the land,

[ inthe case of an advance which is an advance secured on third party land—
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M7(ca) (i) is satisfied on notice given to it by the borrower that there has been a
change in the use of the land acquired with the advance, or

(i1) is satisfied on notice given to it by the mortgagor that there has been
a change in the use of the land on which the advance is secured, or]
(d) agrees to a change in the relative priority of the mortgage on which the
advance is secured,

and is satisfied that the change is such that, if it were to make an advance equal to the
mortgage debt at that time, the advance would instead be a class 2 advance or a class
1 advance, as the case may be, the advance shall be reclassified as from that time.

(11) Nothing in subsection (10) above requires a building society to revalue its securities
from time to time.

(12) Every building society shall establish and maintain a system to ensure the safe custody
of all documents relating to property mortgaged to the society.

(13) In this section “appropriate policy of life assurance”, with reference to an advance,
means a policy of insurance which satisfies the following requirements, that is to say—

(a) the life assured is that of the person to whom the advance is made or his
spouse, his son or his daughter, and

(b) it provides, in the event of the death, before the advance has been repaid,
of the person on whose life the policy is effected, for payment of a sum not
exceeding the amount sufficient to defray the sums which are, at and after the
time of the death, payable to the society in respect of the advance and any
addition made in respect of the premium. |

Textual Amendments
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Modifications etc. (not altering text)
C17 S. 12(1)—(11)(13) excluded by S.I. 1987/1498, art. 7, Sch. 2 para. 3
C18 S. 12(1)-(11)(13) restricted (1. 7. 1992) by S.I. 1992/1547, arts. 5, 6, Sch. 2
C19 S.12(12) excluded (temp) by S.I. 1986/2168, art. 12(2)(a)
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Marginal Citations
M10 1970 c. 18 (N.I.)

[**13  Security for advances: valuation and supplementary and related provisions.

(1) It shall be the duty of every director of a building society to satisfy himself that the
arrangements made for assessing the adequacy of the security for any advance to be
fully secured on land which is to be made by the society are such as may reasonably
be expected to ensure that—
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(a) an assessment will be made on the occasion of each advance whether or not
any previous assessment was made with a view to further advances or re-
advances;

(b) each assessment will be made by a person holding office in or employed by
the society who is competent to make the assessment and is not disqualified
under this section from making it;

(¢c) each person making the assessment will have furnished to him a written report
on the value of the land and any factors likely materially to affect its value
made by a person who is competent to value, and is not disqualified under this
section from making a report on, the land in question;

but the arrangements need not require each report to be made with a view to a particular
assessment so long as it is adequate for the purpose of making the assessment.

(2) In relation to any land which is to secure an advance, the following persons are
disqualified from making a report on its value, that is to say—
(a) the directors and any other officer or employee of the society who makes
assessments of the adequacy of securities for advances secured on land or who
authorises the making of such advances;

(b) where the society has made, or undertaken to make, to any person a payment
for introducing to it an applicant for the advance, that person;

(c) where the advance is to be made following a disposition of the land, any
person having a financial interest in the disposition of the land and any
director, other officer or employee of his or of an associated employer; **. . .

(d) where the advance is to be made following a disposition of the land, any
person receiving a commission for introducing the parties to the transaction
involving the disposition and any director, other officer or employee of his.

where the advance is to be made in connection with a disposition of other

") land to the borrower, any person having a financial interest in the disposition
of the other land and any director, other officer or employee of his or of an
associated employer; and

(f) where the advance is to be made in connection with a disposition of other land
to the borrower, any person receiving a commission for introducing the parties
to the transaction involving the disposition and any director, other officer or
employee of his.]

(3) In relation to any land which is to secure an advance where the advance is to be made
following a disposition of the land [**'or in connection with a disposition of other land
to the borrower], the following persons are disqualified from making an assessment
of the security or authorising the making of the advance, that is to say—

(a) any person, other than the building society making the advance, having a
financial interest in the disposition "**. . . and any director, other officer or
employee of his or of an associated employer; and

(b) any person receiving a commission for introducing the parties to the
transaction involving the disposition and any director, other officer or
employee of his.

(4) Any person who, being disqualified from doing so—
(a) makes areport on any land which is to secure an advance,
(b) makes an assessment of the adequacy of the security for an advance, or
(¢c) authorises the making of an advance,
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and in the case of a person making a report does so knowing or having reason to believe
that the report will be used or is likely to be used for the purposes of the advance, shall
be liable on summary conviction to a fine not exceeding level 4 on the standard scale.

(5) For the purposes of this section, any two employers are associated if one is a body
corporate of which the other (directly or indirectly) has control or if both are bodies
corporate of which a third person directly or indirectly has control; and the expression
“associated employer” shall be construed accordingly.

(6) In this section “commission” includes any gift, bonus or benefit and, for its purposes,
a person shall be taken to have a financial interest in the disposition of any land if,
but only if, he would, on a disposition of that land, be entitled (whether directly or
indirectly, and whether in possession or not) to the whole or part of the proceeds of
the disposition.

Textual Amendments

F48 Pt. 111 (ss. 10-23) repealed (1.12.1997 in specified cases and for specified purposes and otherwise in
accordance with art. 2(2)(3)(5) of S.I1. 1997/2668) by 1997 c. 32, ss. 12(1)(a), 46(2), 47(3), Sch. 9; S.1.
1997/2668, art. 2, Sch. Pts. I(b)(0)(i), II(j)

F49 Word immediately preceding s. 13(2)(d) repealed (3.1.1995) by 1994 c. 40, ss. 81, 82(2)(g), Sch. 17

F50 S. 13(2)(e)(f) inserted (3.1.1995) by 1994 c. 40, ss. 39, 82(2)(e), Sch. 11 para. 7(4)

F51 Words in s. 13(3) inserted (3.1.1995) by 1994 c. 40, ss. 39, 82(2)(¢), Sch. 11 para. 7(5)(a)

F52 Words in s. 13(3)(a) repealed (3.1.1995) by 1994 c. 40, ss. 39, 81, 82(2)(e)(g), Sch. 11 para. 7(5)(b),
Sch. 17

Modifications etc. (not altering text)
C21 S. 13 modified by S.I. 1986/2169, art. 6
C22 S.13(7) excluded by S.I. 1987/1498, art. 7, Sch. 2 para. 4
C23 S. 13(7) restricted (1. 7. 1992) by S.1. 1992/1547, arts. 5, 6, Sch. 2

Other advances secured on land

[*14  Power to make advances secured on land overseas.

(1) The appropriate authority may, with a view to conferring on building societies or
building societies of particular descriptions powers to make advances to members
secured on land outside the United Kingdom corresponding to the powers to make
advances secured on land within the United Kingdom, by order—

(a) designate countries or territories outside the United Kingdom as countries or
territories as respects which advances under this section may be made secured
on the land;

(b) specify, or provide for the specification by direction of the Commission
under the order of, the forms of security on land which may be taken for
advances under this section, in any prescribed circumstances and subject to
any prescribed conditions;

(c) determine, or provide for the determination under the order of, the
classification of the advances (and accordingly of the mortgage debts) as class
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1 advances or class 2 advances for the purposes of the requirements of this
Part for the structure of commercial assets;

(d) provide for the application of the provisions of this Part applicable to advances
secured on land to advances under this section with such modifications as
appear to be appropriate;

() provide for any other provisions of this Act to have effect in relation
to advances under this section with such modifications as appear to be
appropriate; and

(f) make such incidental, supplemental or transitional provision as appears to be
necessary or expedient.

(2) Any powers conferred on building societies under this section may be conferred on
building societies of a specified description or all building societies other than those
of a specified description.

(3) Where, by virtue of an order under subsection (1) above, advances are made by a
building society on the security of land outside the United Kingdom, the aggregate
amount of mortgage debts outstanding in respect of such of those advances as are class
2 advances under the order shall count in accordance with section 20 towards the limit
applicable to class 2 assets under that section.

(4) Subsection (3) above is subject to any provision contained in the order.

(5) The “appropriate authority” for making an order under subsection (1) above is—

(a) asregards the relevant British overseas territories, the Commission acting with
the consent of the Treasury, and

(b) asregards other countries or territories, the Treasury.

(6) An order under this section made as regards any of the relevant British overseas
territories may make all or any of the powers conferred thereby exercisable by building
societies without the need for adoption, but, in the absence of such a provision any
power conferred under this section must, in order to be exercisable by a building
society, be adopted by the society.

(7) The power to make an order under subsection (1) above is exercisable by statutory
instrument and, as regards the procedure applicable to such an order,—

(a) if the instrument designates other countries or territories than any of the
relevant British overseas territories, the order shall not be made unless a
draft of it has been laid before and approved by resolution of each House of
Parliament, and

(b) if the instrument designates any relevant British overseas territory and no
other country or territory, the instrument shall be subject to annulment in
pursuance of a resolution of either House of Parliament.

(8) In this section—

“relevant British overseas territories” means the Channel Islands, the Isle
of Man and Gibraltar;

“security on land” includes any right or power in or over land to secure the
payment of a debt and “secured on land” has a corresponding meaning;

“specified” means specified in an order under subsection (1) above;

and any reference to a provision of this Part is a reference to that provision as applied
to advances under this section.]
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Textual Amendments
F53 Pt III (ss. 10-23) repealed (1.12.1997 in specified cases and for specified purposes and otherwise in
accordance with art. 2(2)(3)(5) of S.I1. 1997/2668) by 1997 c. 32, ss. 12(1)(a), 46(2), 47(3), Sch. 9; S.I.
1997/2668, art. 2, Sch. Pts. I(b), TI(j)

[©**14Power to participate in secured syndicated lending.

(1) Subject to subsection (2) below, a building society may participate in syndicated
lending—
(a) as a member of the lending syndicate, or
(b) as a person whose rights as a participant arise under an arrangement with a
member of the lending syndicate (“a sub-participant”).

(2) Subsection (1) above only applies if—
(a) the syndicated lending is appropriately secured, and

(b) where the society’s participation is as a sub-participant, the society’s rights as
such a participant are appropriately secured.

(3) The Commission may, with the consent of the Treasury, by order—

(a) make provision with respect to what constitutes appropriate security for the
purposes of subsection (2)(a) or (b) above;

(b) make provision with respect to the classification, for the purposes of the
requirements of this Part for the structure of commercial assets, of a society’s
participation under this section in syndicated lending; and

(¢) provide for the application of the provisions of this Part, with such
modifications as appear to the Commission to be appropriate, to a society’s
participation under this section in syndicated lending.

(4) The power conferred by subsection (3) above shall be exercisable by statutory
instrument subject to annulment in pursuance of a resolution of either House of
Parliament.

(5) A building society may only exercise the power conferred by this section if it has
adopted it.]

Textual Amendments
F54 S. 14A inserted (3.1.1995) by 1994 c. 40, ss. 17(1), 82(2)(a)
F55 Pt III (ss. 10-23) repealed (1.12.1997 in specified cases and for specified purposes and otherwise in
accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 12(1)(a), 46(2), 47(3), Sch. 9; S.I.
1997/2668, art. 2, Sch. Pts. I(b), I1(j)

Other commercial assets

[***15 Loans for mobile homes.

(1) Subject to the provisions of this section, a building society may make mobile home
loans to individuals, whether or not they are members of the society.
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(2) A mobile home loan is a loan made for the purchase of a mobile home and secured
by such security as the Commission may, with the consent of the Treasury, prescribe
by order in a statutory instrument.

(3) No such loan shall be made unless the building society, when it makes the loan, is
satisfied that—

(a) the borrower or a dependant of his of a prescribed description is or will be
entitled under an agreement to which the ™'Mobile Homes Act 1983 applies
to station the mobile home on land forming part of a protected site;

(b) the mobile home is for the residential use of the borrower or a dependent of
his of a prescribed description;

(c) the amount lent will not exceed the amount likely to be realised on a sale of
the mobile home on the open market; and

(d) subject to subsection (4) below, no other security prescribed under
subsection (2) above which is to secure the loan is outstanding in favour of
a person other than the society.

(4) The requirement in subsection (3)(d) above shall be treated as satisfied if the loan is
made on terms that the other loan is redeemed or postponed to it.

(5) A building society shall not make a mobile home loan to an individual if the principal
exceeds—
(a) the limit for the time being imposed by or under subsection (7) below; or
(b) the balance remaining after deducting from that limit the aggregate of any
other sums outstanding in respect of loans made under this section or
section 16 by the society to that individual [**’and any facility limits agreed
for the time being between the society and that individual][***and also the cost
of leasable chattels bailed under any current leasing agreement between the
society and that individual];

and if two or more loans under this section or this section and section 16 are made
simultaneously by the society to the same individual they shall be treated for the
purposes of this subsection as a single loan of an amount equal to the aggregate of the
principal of each of those loans.

(6) Joint borrowers under this section shall be treated, for the purpose of the limit on loans
under this section, as a single individual and any sums outstanding in respect of loans
made under this section or section 16 by the society to any one of the joint borrowers
[*’and also the cost of leasable chattels bailed under any current leasing agreement
between the society and any one of the joint borrowers are] to be taken into account in
determining the balance available for any further loan to him or to him and any joint
borrower with him [**, and so is any facility limit which is agreed for the time being
between the society and any one of the joint borrowers].

(7) The limit on loans to any one individual under this section is £10,000 or such sum as
the Commission may, with the consent of the Treasury, specify by order in a statutory
instrument.

(8) Loans under this section constitute class 3 assets for the purposes of the requirements
of this Part for the structure of commercial assets and accordingly the aggregate of the
amounts outstanding in respect of—

(a) the principal of loans under this section,
(b) the interest on those loans, and
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(c) any other sums which borrowers are obliged to pay the society under the terms
of those loans,

counts in accordance with section 20 towards the limits applicable to class 3 assets
under that section.

(9) The power conferred by this section is not available to a building society which
does not for the time being have a qualitying asset holding, but the cessation of its
availability does not require the disposal of any property or rights.

(10) The power conferred by this section on a building society, if available to it, must in
order to be exercisable, be adopted by the society.

(11) An instrument containing an order under subsection (2) or (7) above shall be subject
to annulment in pursuance of a resolution of either House of Parliament.

(12) In this section—

[F*"“facility limit” has the meaning which it has for the purposes of the
Building Societies (Limited Credit Facilities) Order 1987;]

[F*“leasable chattels”, “bailed” and “leasing agreement” have the
meanings which they respectively bear in Part I1I of Schedule 1 to the Building
Societies (Commercial Assets and Services) Order 1988 and “cost”, in respect
of any leasable chattel bailed by a building society, means the price at which
it was acquired by the society;]

“mobile home” has the same meaning as “caravan” in Part I of the
M2Caravan Sites and Control of Development Act 1960;

“prescribed”, in relation to descriptions of dependants of borrowe rs, means
such as are for the time being prescribed in an order under section 12(1) as
respects class 1 advances; and

“protected site” has the same meaning as in the "*Mobile Homes Act
1983.]

Textual Amendments

F56 Pt. III (ss. 10-23) repealed (1.12.1997 in specified cases and for specified purposes and otherwise in
accordance with art. 2(2)(3)(5) of S.1. 1997/2668) by 1997 c. 32, ss. 12(1)(a), 46(2), 47(3), Sch. 9; S.1.
1997/2668, art. 2, Sch. Pts. I(b), TI(j)

F57 Words inserted by S.1. 1987/1975, art. §(1), Sch. 1 para. 1

F58 Words inserted by S.1. 1988/1141, art. 4(1), Sch. 2 para. 1

F59 Words substituted by S.I. 1988/1141, art. 4(1), Sch. 2 para. 2

F60 Words inserted by S.1. 1987/1975, art. 8(1), Sch. 1 para. 2

F61 Definition inserted by S.I. 1987/1975, art. 8(1), Sch. 1 para. 3

F62 Definitions inserted by S.I. 1988/1141, art. 4(1), Sch. 2 para. 3

Marginal Citations
M11 1983 c. 34
M12 1960 c. 62
M13 1983 c. 34.
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['®16  Power to lend to individuals otherwise than by class 1 or class 2 advances etc.

(1) Subject to the provisions of this section, a building society may, with or without
security and whether or not at interest, lend money to individuals, whether or not they
are members of the society.

(2) Advances fully secured on land do not constitute loans under this section except that
an advance for a deposit for the purchase of land shall, if the purchase is not completed
within the period of six months beginning with the date of the advance, be treated after
the end of that period as a loan under this section and shall accordingly cease to be
a class 1 or class 2 advance.

(3) Mobile home loans do not constitute loans under this section [***and neither

do bridging loans made under Part IV of Schedule 1 to the Building Societies
(Commercial Assets and Services) Order 1988].

(4) The power to lend money under this section includes power, as regards members of and
depositors with the society, to lend on overdraft on such terms as the society thinks fit.

(5) Subject to subsection (9) below a building society shall not make a loan to an
individual under this section if the principal exceeds—

(a) the limit for the time being imposed by or under subsection (8) below; or

(b) the balance remaining after deducting from that limit the aggregate of any
other sums outstanding in respect of loans made under this section by the
society to that individual [***and any facility limits agreed for the time being
between the society and that individual]["*®and also the cost of leasable
chattels bailed under any current leasing agreement between the society and
that individual];

and if two or more loans under thissection or this section and section 15 are made
simultaneously by the society to the same individual they shall be treated for the
purposes of this subsection as, in the case of loans under this section, a single loan of
an amount equal to the aggregate of the principal of each of those loans and, in the
case of loans under this section and section 15, as made on different occasions such
that loans under section precede those made under that section.

(6) Subsection (5) above shall have effect (subject to subsection (9) below) in a case where
a building society has made a loan under section 15 as if it precluded a building society
from making a loan to an individual under this section if the principal exceeds—

(a) the limit referred to in paragraph (a) of it; or
(b) the balance referred to in paragraph (b) of it; or

(c) the balance remaining after deducting from the limit imposed by or under
subsection (7) of that section the aggregate of any sums outstanding in respect
of loans made under that section and under this section by the society to that
individual [*’and any facility limits agreed for the time being between the
society and that individual]["**and also the cost of leasable chattels bailed
under any current leasing agreement between the society and that individual].

(7) Joint borrowers under this section shall be treated, for the purpose of the limit on loans
under this section, as a single individual and any sums outstanding in respect of loans
made under this section or section 15 by the society to any one of the joint borrowers
[®and also the cost of leasable chattels bailed under any current leasing agreement
between the society and any one of the joint borrowers are] to be taken into account in
determining the balance available for any further loan to him or to him and any joint



Building Societies Act 1986 (c. 53) 41
Part IIl — Advances, Loans and Other Assets
Document Generated: 2023-04-30
Status: Point in time view as at 17/07/2001. This version of this Act contains provisions that are not valid for this point in time.
Changes to legislation: Building Societies Act 1986 is up to date with all changes known to be in force on or
before 30 April 2023. There are changes that may be brought into force at a future date. Changes that have
been made appear in the content and are referenced with annotations. (See end of Document for details)

borrower with him [*”°, and so is any facility limit which is agreed for the time being

between the society and any one of the joint borrowers].

(8) The limit on loans to any one individual under this section is £5,000 or such other
sum as the Commission may, with the consent of the Treasury, specify by order in a
statutory instrument.

(9) The limit on loans to any one individual under this section does not apply to an
advance for a deposit for the purchase of land which has come to be treated as a loan
under this section and accordingly no account shall be taken of it for the purposes of
subsection (5) above.

(10) An order under subsection (8) above may specify different sums as the limit in relation
to individuals in different circumstances.

(11) Loans under this section constitute class 3 assets for the purposes of the requirements
of this Part for the structure of commercial assets and accordingly the aggregate of the
amounts outstanding in respect of—

(a) the principal of loans under this section,
(b) the interest on those loans,and

(c) any other sums which borrowers are obliged to pay the society under the terms
of those loans,

counts in accordance with section 20 towards the limits applicable to class 3 assets
under that section.

(12) The power conferred by this section is not available to a building society which
does not for the time being have a qualifying asset holding, but the cessation of its
availability does not require the disposal of any property or rights.

(13) The powers conferred by this section on a building society, if available to it, must, in
order to be exercisable, be adopted by the society.

(14) An instrument containing an order under subsection (8) above shall be subject to
annulment in pursuance of a resolution of either House of Parliament.

(15) If at any time when a loan under this section which is secured by a mortgage of any
land is outstanding, the building society is satisfied—

(a) on arevaluation, that the value of the security has changed,

(b) ["'where the mortgage is granted by the borrower,] on notice given to it by
the borrower that there has been a change in the use of the land,

where the mortgage is granted otherwise than by the borrower and the loan
¥2(¢)  has been used to purchase land—

(i) on notice given to it by the borrower that there has been a change in
the use of the land purchased, or

(i1) on notice given to it by the mortgagor that there has been a change in
the use of the mortgaged land, or

(d) onnotice given to it—
(1) where the mortgage is granted by the borrower, by him, and

(i1) where the mortgage is granted otherwise than by the borrower, by the
mortgagor, |

that there has been a change in the relative priority of the mortgage and that the change
is such that, if it were to make a loan equal to the mortgage debt at that time and on
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that security, the loan would be a class 1 advance or, as the case may be, a class 2
advance, then the outstanding loan shall be reclassified as from that time.

(16) Nothing in subsection (15) above requires a building society to revalue its securities
from time to time.

[ In this section—

F73(17) “facility limit” has the meaning which it bears in the Building Societies
. . y . eqge, . g g
(Limited Credit Facilities) Order 1987; and

“leasable chattels”, “bailed” and “leasing agreement” have the meanings
which they respectively bear in Part Il of Schedule 1 to the Building Societies
(Commercial Assets and Services) Order 1988 and “cost”, in respect of any
leasable chattel bailed by a building society, means the price at which it was
acquired by the society.]]

Textual Amendments

F63 Pt. III (ss. 10-23) repealed (1.12.1997 in specified cases and for specified purposes and otherwise in
accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 12(1)(a), 46(2), 47(3), Sch. 9; S.1.
1997/2668, art. 2, Sch. Pts. I(b), TI(j)

F64 Words inserted by S.I. 1988/1141, art. 4(2), Sch. 3 para. 1

F65 Words inserted by S.I. 1987/1975, art. 8(2), Sch. 2 para. 1

F66 Words inserted by S.I. 1988/1141, art. 4(2), Sch. 3 para. 2

F67 Words inserted by S.I. 1987/1975, art. 8(2), Sch. 2 para. 2

F68 Words inserted by S.I. 1988/1141, art. 4(2), Sch. 3 para. 3

F69 Words substituted by S.I. 1988/1141, art. 4(2), Sch. 3 para. 4

F70 Words inserted by S.I. 1987/1975, art. 8(2), Sch. 2 para. 3

F71 Words in s. 16(15)(b) inserted (3.1.1995) by 1994 c. 40, ss. 16(8)(a), 82(2)(a)

F72  S. 16(15)(c)(d) substituted for words in s. 16(15) (3.1.1995) by 1994 c. 40, ss. 16(8)(b), 82(2)(a)

F73 S.16(17) added by S.I. 1987/1975, art. 8(2), Sch. 2 para. 4 and substituted by S.I. 1988/1141, art.
4(2), Sch. 3 para. 5

[F“17  Power to hold and develop land as commercial asset.

(1) Subject to subsections (2), (9) and (11) below, a building society may acquire, hold
and dispose of land in the United Kingdom for purposes other than those for which it
may acquire, hold or dispose of land under section 6 or 10.

(2) Land may not be acquired or held or disposed of by way of lease under this section
except where the land is or is to be used—

(a) primarily for residential purposes, or

(b) for purposes incidental to the use of adjoining land held or to be held by the
society which is or is to be used primarily for residential purposes.

(3) A building society may develop or participate in developing for use for residential
purposes or purposes connected with the residential use of land any land it holds under
this section.

(4) If land acquired under this section ceases to be used for the purposes authorised by
subsection (2) above the society shall sell its estate or interest in the land as soon as it
is conveniently practicable without undue loss to the society.
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(5) Land held under this section constitutes a class 3 asset for the purposes of the
requirements of this Part for the structure of commercial assets and accordingly the
aggregate value of all land so held counts in accordance with section 20 towards the
limits applicable to class 3 assets under that section.

(6) Premises held under section 6, by virtue of subsection (5) of that section, shall, in
prescribed circumstances, be treated in their entirety (and regardless of their use) as
land held under this section for the purposes of the requirements of this Part for the
structure of commercial assets and subsection (5) above applies accordingly.

(7) The Commission, with the consent of the Treasury, may by order made by statutory
instrument make such provision for the purposes of subsection (6) above as it thinks fit
and in that subsection “prescribed” means prescribed in an order under this subsection.

(8) An instrument containingan order under subsection (7) above shall be subject to
annulment in pursuance of a resolution of either House of Parliament.

(9) Except as provided in subsection (10) below, the powers conferred by this section are
not available to a building society which does not for the time being have a qualifying
asset holding, but the cessation of their availability does not require the disposal of
any property or rights.

(10) A building society which does not for the time being have a qualifying asset holding
may acquire, hold and dispose of land which is or is to be used for residential purposes
if the purpose of the acquisition and holding of the land is to enable the society to
make advances on the security of equitable interests in the land in the circumstances
authorised by an order under section 10(6).

(11) The powers conferred by this section on a building society, if available to it, must in
order to be exercisable, be adopted by the society.]

Textual Amendments
F74 Pt 111 (ss. 10-23) repealed (1.12.1997 in specified cases and for specified purposes and otherwise in
accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 12(1)(a), 46(2), 47(3), Sch. 9; S.I.
1997/2668, art. 2, Sch. Pts. I(b), TI(j)

Modifications etc. (not altering text)
C24 S. 17 extended by S.I. 1987/1942, art. 3
C25 S.17(10) excluded by S.I. 1986/2099, art. 8

[F”18 Power to invest in subsidiaries and other associated bodies.

(1) Subject to the following provisions of this section, a building society may—

(a) acquire and hold shares or corresponding membership rights in bodies
corporate and form or take part in forming bodies corporate, and

(b) provide bodies corporate in which it holds shares or such rights or to which it
is, for the purpose of any power under this section, linked by resolution with
any of the following supporting services—

(i) loans of money, with or without security and whether or not at interest,
(i1) grants of money, whether or not repayable,
(ii1) guarantees of the discharge of their liabilities, and


http://www.legislation.gov.uk/id/ukpga/1986/53/part/III
http://www.legislation.gov.uk/id/uksi/1997/2668
http://www.legislation.gov.uk/id/ukpga/1997/32
http://www.legislation.gov.uk/id/ukpga/1997/32/section/12/1/a
http://www.legislation.gov.uk/id/ukpga/1997/32/section/46/2
http://www.legislation.gov.uk/id/ukpga/1997/32/section/47/3
http://www.legislation.gov.uk/id/ukpga/1997/32/schedule/9
http://www.legislation.gov.uk/id/uksi/1997/2668
http://www.legislation.gov.uk/id/uksi/1997/2668
http://www.legislation.gov.uk/id/uksi/1997/2668/article/2
http://www.legislation.gov.uk/id/uksi/1997/2668/schedule/part/I/b
http://www.legislation.gov.uk/id/uksi/1997/2668/schedule/part/II/j
http://www.legislation.gov.uk/id/ukpga/1986/53/section/17
http://www.legislation.gov.uk/id/uksi/1987/1942
http://www.legislation.gov.uk/id/uksi/1987/1942/article/3
http://www.legislation.gov.uk/id/ukpga/1986/53/section/17/10
http://www.legislation.gov.uk/id/uksi/1986/2099
http://www.legislation.gov.uk/id/uksi/1986/2099/article/8

44 Building Societies Act 1986 (c. 53)
Part III — Advances, Loans and Other Assets
Document Generated: 2023-04-30
Status: Point in time view as at 17/07/2001. This version of this Act contains provisions that are not valid for this point in time.
Changes to legislation: Building Societies Act 1986 is up to date with all changes known to be in force on or
before 30 April 2023. There are changes that may be brought into force at a future date. Changes that have
been made appear in the content and are referenced with annotations. (See end of Document for details)

(iv) the use of services or property, whether or not for payment;

and in this section “invest” means the exercise of any of the powers conferred by
paragraph (a) and “support” means the exercise of any of the powers conferred by
paragraph (b) above.

(2) A building society may invest in or support the following bodies corporate (referred
to as “qualifying bodies”) but no others, that is to say—

(a) companies or industrial and provident societies;

(b) bodies formed in another member State for the purpose of carrying on in
another member State businesses which consist wholly or mainly in lending
money on the security of land and do not (where that is not the whole business)
include lending on land in the United Kingdom (referred to as “corresponding
European bodies™), and

(¢) bodies corporate (whether or not falling within paragraph (a) or (b) above)
designated as suitable for investment and support or for support for the
purposes of this section by an order (referred to as “a designation order”’) made
by the Commission with the consent of the Treasury.

(3) A designation order may—
(a) designate a particular body or designate descriptions of bodies corporate,
(b) make different provision for different descriptions of building society,
(c) determine, or provide for the determination under the order of, the extent
to which, the purposes for which, and the conditions subject to which,
investment or support is permitted, and

(d) make such transitional and consequential provision as the Commission
considers necessary or expedient.

(4) Subject to subsection (5) below, a building society shall not invest in or support a
qualifying body so as to enable that body on its own account, in the United Kingdom,
to—

(a) lend money to members of the public on the security of land by loans
corresponding to advances secured on land,

(b) accept deposits of money otherwise than in such circumstances that their
acceptance would not constitute its business a deposit-taking business or in
the course of or for the purposes of providing a service for the time being
specified in Part I of Schedule 8 to this Act;

but, subject to that, it may invest in or support a qualifying body so as to enable that
body to carry on any activity which it is within the powers of the society to carry on,
but, subject to subsection (5) below, no others.

(5) In the case of a qualifying body designated, or included in a description of bodies
designated, by a designation order a building society may also invest in or support it
for such purposes as are permitted by or under the designation order.

(6) Subject to subsection (7) and (8) below, a building society shall not invest in or support
a qualifying body whose objects enable it—

(a) to carry on activities which are outside the powers of the society,
(b) toinvest in other bodies corporate, or
(c) to support other bodies corporate;
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but this does not imply that it is unlawful for the society to complete the performance
of any contractual obligations lawfully incurred in providing a supporting service.

(7) Subsection (6) above shall not operate so as to restrict a building society’s powers
under this section in relation to a corresponding European body.

(8) Subsection (6) above shall not prevent a building society from investing in or
supporting a qualifying body—

(a) ifthatbody is, in relation to the society, a designated body and the investment
or support is made in accordance with the designation order,

(b) if, not being a body whose objects enable it to carry on activities outside
the powers of the society, the investment or support is made or given with
the consent of the Commission and subject to any conditions specified in the
instrument giving the consent, or

(c) foraperiod of three months, pending the alteration of the objects of that body.

and that subsection shall not prevent a building society from investing in a qualifying
body if the shares or corresponding membership rights in that body would, by virtue
of an order under section 19, constitute class 3 assets in the hands of the society.]

(9) For the purposes of any power conferred by this section a body corporate is “linked
by resolution” to a building society if the board of directors of the society has passed
a resolution making that power exercisable in relation to that body and the resolution
is in force.

(10) No power to invest in or support a corresponding European body is available to a
building society which does not for the time being have a qualifying asset holding,
but the cessation of its availability by virtue of this subsection does not require the
disposal of any property or rights.

(11) The powers conferred by this section on a building society, if available to it, must, in
order to be exercisable, be adopted by the society and must be adopted in their entirety
without any restriction except a restriction with reference to the description of body
corporate in relation to which the powers to invest in or support are to be exercisable.

(12) A building society whose board of directors has passed a resolution in pursuance of
subsection (9) above shall send three copies of a record of the resolution signed by
the secretary of the society to the central office and paragraph 4(3), (4) and (5) of
Schedule 2 to this Act shall apply as it applies to a record of the alteration of a building
society’s powers.

(13) Where the board of directors of a building society passes a resolution rescinding a
resolution passed in pursuance of subsection (9) above the society shall send three
copies of a record of the rescinding resolution signed by the secretary of the society to
the central office and paragraph 4(3), (4) and (5) of Schedule 2 to this Act shall apply
as it applies to a record of the alteration of a building society’s powers, but subject
to subsection (14) below.

(14) No rescinding resolution shall be registered without the consent of the Commission.

(15) Where, by virtue of this section, property is held by a building society the property
shall constitute class 3 assets for the purposes of the requirements of this Part for the
structure of commercial assets and"accordingly the aggregate value of the property
shall count in accordance with section 20 towards the limits applicable to class 3 assets
under that section.
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(16) The power to make an order under subsection (2)(c) above is exercisable by statutory
instrument which shall be subject to annulment in pursuance of a resolution of either
House of Parliament.

(17) In this section—

“company” means a company within the meaning of the "*Companies Act
1985 or the "*Companies (Northern Ireland) Order 1986;

“corresponding membership rights”, in relation to a body corporate, means
such rights (other than rights arising from the holding of shares) as are
attributable to membership of the body;

“deposit” and “deposit-taking business” have the same meaning as in
["7°the Banking Act 1987];

“industrial and provident society” means a society registered under the
MIIndustrial and Provident Societies Act 1965 or, in Northern Ireland, the
M"Industrial and Provident Societies Act (Northern Ireland) 1969;

“property” includes rights of any description;

and in this Act “associated body”, in relation to a building society, means a body as
respects which any of the following conditions is satisfied, that is to say—
(i) the body is one in which the society holds shares or corresponding
membership rights, or
(i) the body is one to which the society is linked by resolution, or
(iii) the body is one in which, by virtue of subsection (8)(b) above, shares or
corresponding membership rights are held by a body which falls within (i) or
(ii) above;
and “associated” shall be construed accordingly.

Textual Amendments
F75 Pt 11 (ss. 10-23) repealed (1.12.1997 in specified cases and for specified purposes and otherwise in
accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 12(1)(a), 46(2), 47(3), Sch. 9; S.I.
1997/2668, art. 2, Sch. Pts. I(b), TI(j)
F76 Words substituted by Banking Act 1987 (c. 22, SIF 10), s. 108(1), Sch. 6 para. 26(1)

Modifications etc. (not altering text)
C26 S. 18 modified (1.7.1992) by S.I. 1992/1547, arts. 5, 6, Sch. 2
C27 S. 18 modified by S.I. 1987/1498, art. 7, Sch. 2 para. 5

Marginal Citations

M14 1985c. 6.
M15 S.1.1986/1032 (N.I. 6).
M16 1965c. 12.

M17 1969 c. 24 (N.L).

[719  Power for Treasury to add powers to hold other descriptions of class 3 assets.

(1) The Treasury may, with a view to extending or altering, or extending to other
descriptions of building societies, the forms of property which are to constitute class 3
assets in the hands of building societies or building societies of particular descriptions,
by order—
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(a)

(b)

(©)
(d)

specify forms of property which a building society is to have power to acquire,
hold and dispose of as assets of that class, subject to any specified conditions
or restrictions;

without prejudice to paragraph (a) above, specify descriptions of bodies
corporate shares or other interests or rights in which a building society is to
have power to acquire, hold and dispose of as assets of that class, subject to
any specified conditions or restrictions;

make any amendments of or repeals in this Act which are consequential on
the exercise of its powers under paragraph (a) or (b) above;

make such incidental, supplemental or transitional provision as it considers
necessary or expedient.

(2) The powers conferred by subsection (1) above may be exercised so as to apply in
relation to property situated or bodies incorporated within the United Kingdom or
any other member State or other country or territory and so as to be exercisable for
purposes other than the purposes of building societies under the powers conferred on
them for the time being by or under this Act.

(3) Any powers conferred on building societies under this section may be conferred on
building societies of a specified description or all building societies other than those
of a specified description.

(4) Any power conferred on a building society under this section, if available to it, must,
in order to be exercisable, be adopted by the society.

(5) Where, by virtue of an order under subsection (1)(a) or (b) above, property is held
by a building society the property shall constitute class 3 assets for the purposes of
the requirements of this Part for the structure of commercial assets and accordingly
the aggregate value of the property, as determined in accordance with the order, shall
count in accordance with section 20 towards the limits applicable to class 3 assets
under that section.

(6) Subsection (5) above is subject to any provision contained in the order.

(7) The power to make an order under subsection (1) above is exercisable by statutory
instrument but no such order shall be made unless a draft of the order has been laid
before and approved by a resolution of each House of Parliament.

(8) In this section—

“property” includes rights of any description; and
“specified” means specified in an order under subsection (1) above.]

Textual Amendments
F77 Pt 111 (ss. 10-23) repealed (1.12.1997 in specified cases and for specified purposes and otherwise in
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Commercial asset structure requirements

[*20 Commercial asset structure requirements for building societies.

(1) The requirements for the structure of commercial assets applicable to building
societies are the following.

(2) The class 2 assets or, if it has class 3 assets, the aggregate of the class 2 and class
3 assets held by a building society at the end of a financial year shall not exceed
whichever is the greater of—

(a) 10 per cent. of the total commercial assets held by the society at that time, or

(b) an amount corresponding to that percentage of the total commercial assets
held by the society at the end of the preceding financial year.

(3) The class 3 assets (if any) held by a building society at the end of a financial year shall
not exceed whichever is the greater of—

(a) 5 per cent. of the total commercial assets held by the society at that time, or

(b) an amount corresponding to that percentage of the total commercial assets
held by the society at the end of the preceding financial year.

(4) The Treasury may by order made by statutory instrument direct that subsection (2) or
(3) above shall have effect during the currency of the order as if such percentage as is
specified in the order were substituted for the percentage specified in that subsection,
not being a percentage greater than 25 per cent. in the case of subsection (2) and 15
per cent. in the case of subsection (3) above.

(5) An order under subsection (4) above may—

(a) divide class 3 assets into sub-classes for the purposes of the order by reference
to the provision of or made under this Part from which they arise;

(b) subject to subsection (6) below, prescribe different limits for different sub-
classes; and

(c) make such transitional provision as appears to the Treasury to be necessary
or expedient;

and any reference in this Act to a limit for a class of commercial assets shall, if a limit
is in force under subsection (4) above for any sub-class of class 3 assets, be construed
as including a reference to the limit for that sub-class.

(6) No order under subsection (4) above shall prescribe as a limit for a sub-class of class
3 assets a percentage of total commercial assets less than the percentage in force
immediately before the making of the order for that sub-class or, if the subclass is
created by the order, for class 3 assets generally

(7) An order under subsection (4) above shall not be made unless a draft of it has been
laid before and approved by a resolution of each House of Parliament.

(8) The amount or value of the assets of any class of a building society for the purposes
of this section is the amount or value as shown in the latest balance sheet or such
other amount or value as the Commission determines to be the correct or, as the
case requires, appropriate amount or value; and where the Commission determines an
amount or value under this subsection the appropriate alterations shall be noted against
the annual accounts of the society kept in the public file of the society.
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(9) In determining for the purposes of this section the asset holding of a building society
with which another body corporate is associated there shall, subject to subsection (12)
below, be attributed to the society, in accordance with aggregation rules made by the
Commission with the consent of the Treasury under this subsection, the whole or part
of the assets of whatever description of the associated body, as provided in the rules
and subject to any exceptions provided in the rules.

(10) The power to make aggregation rules under subsection (9) above includes power to
make—

(a) different rules for different circumstances,
(b) provision for assets of societies to be disregarded,
(c) provision for assets to be attributed to any class of assets of societies, and

(d) such supplementary, transitional and saving provisions as appear to the
Commission to be necessary or expedient.

(11) The power to make aggregation rules under subsection (9) above is exercisable by
statutory instrument which shall be subject to annulment in pursuance of a resolution
of either House of Parliament.

(12) The Commission may, on the application of a building society, approve rules to be
applied for the purposes of this section for the attribution to the society of assets of
bodies associated with the society; and so long as the rules continue to be approved
by the Commission they, and not the aggregation rules in force under subsection (9)
above, shall apply for the attribution of assets for the purposes of this section.

(13) If the commercial assets of any class of a building society exceed the limits in force
under this section the powers conferred on the Commission by section 36 shall become
exercisable in relation to the society, but exceeding the limit shall not affect the validity
of transactions effected in excess of it nor require the disposal of any assets.]

Textual Amendments
F78 Pt. III (ss. 10-23) repealed (1.12.1997 in specified cases and for specified purposes and otherwise in
accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 12(1)(a), 46(2), 47(3), Sch. 9; S.I.
1997/2668, art. 2, Sch. Pts. I(b), TI(j)

Modifications etc. (not altering text)
C28 S. 20 modified (femp.) by S.I. 1986/2168, art. 8(3)
C29 S. 20 modified by S.I. 1986/2168, art. 4(2)(a)(1)(3)
C30 S. 20 amended (femp.) by Building Societies (Limits on Commercial Assets) Order 1988, S.I.
1988/1142, art. 2
C31 S.20(2)(3) excluded by S.I. 1986/2168, art 5

Liquid assets

21 Liquid assets.

(1) Subject to the following provisions of this section, a building society shall secure that,
of its total assets, it keeps such a proportion of them having such a composition as will
at all times enable the society to meet its liabilities as they arise.
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(2) A building society may keep assets of an authorised character beyond those required
for the purpose of complying with subsection (1) above.

(3) Subject to subsections (5) and (6) below, the assets held by a building society under
subsection (1) or (2) above—
(a) shall not exceed in the aggregate a proportion of its total assets greater than
33 per cent., and

(b) shall be composed of assets of an authorised character and no others;

but, subject to that, a building society, in deciding on the composition and proportion
appropriate for the purpose of complying with subsection (1) above, shall have regard
to the range and scale of its business and the composition and character of its assets
and liabilities.

(4) Subsection (3) above, in its application to a building society with which other bodies
corporate are associated, is to be read as requiring the society to have regard to the
range and scale of the business, and the composition and character of the assets and
liabilities, of the society and the associated bodies.

(5) The Commission may, by order made with the consent of the Treasury, direct that this
section shall have effect during the currency of the order as if such percentage as if
specified in the order were substituted for the percentage specified in subsection (3)
above; but any order under this subsection shall expire (unless previously revoked)
at the end of the period of twelve months beginning with the day on which the order
came into operation.

(6) The Commission may, at any time, by notice to a building society, direct that the limit
in force under this section shall not, subject to any conditions specified in the notice,
apply to the society during such period as the Commission specifies in the notice.

(7) Regulations to be known as liquid asset regulations shall be made by the Commission,
with the consent of the Treasury, for the purposes of this section and such regulations—

(a) shall prescribe descriptions of assets as assets of a character which
societies may, in any prescribed circumstances and subject to any prescribed
conditions, hold under this section for the purpose of meeting their liabilities
as they arise,

(b) may make different provision for different descriptions of building societies,
and

(c) may make such supplementary or incidental provision and such transitional
provision as appears to the Commission to be necessary or expedient.

(8) The power to make an order or regulations under subsection (5) or (7) above is
exercisable by statutory instrument which shall be subject to annulmentin pursuance
of a resolution of either House of Parliament.

(9) If the assets of a building society which are kept in the form directed by subsection (1)
above exceed at any time the percentage in force under this section at that time
the powers conferred on the Commission by section 36 shall become exercisable
in relation to the society, but exceeding the limit shall not affect the validity of
transactions effected in excess of it.

(10) In this section—
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“authorised”, in relation to the character of assets, means authorised
by regulations under subsection (7) above for the purpose specified in
paragraph (a) of that subsection;

“business” includes business the society proposes to carry on; and

“prescribed” means prescribed in regulations under subsection (7) above.]|

Textual Amendments
F79 Pt III (ss. 10-23) repealed (1.12.1997 in specified cases and for specified purposes and otherwise in
accordance with art. 2(2)(3)(5) of S.I1. 1997/2668) by 1997 c. 32, ss. 12(1)(a), 46(2), 47(3), Sch. 9; S.I.
1997/2668, art. 2, Sch. Pts. I(b), TI(j)

Liabilities of associated bodies

Textual Amendments
F80 S. 22 repealed (11.6.1996) by S.I. 1995/3233, art. 5(1) (with art. 5(2))

Other powers

[*'23  Power to hedge.

(1) Subject to subsections (3) and (4) below, a building society may effect contracts of a
prescribed description for the purpose of reducing the risk of loss arising from changes
in interest rates, currency rates or other factors of a prescribed description which affect
its business.

(2) The Commission, with the consent of the Treasury, may by order—

(a) specify as contracts which building societies have power to effect under this
section descriptions of contract whose purpose or one of whose purposes is
the reduction of the risk to businesses of loss arising from the factors specified
in subsection (1) above or other similar factors, and

(b) regulate, or provide for the regulation of, the terms on which, the persons or
descriptions of persons with whom, and the circumstances in which, contracts
of a description specified under paragraph (a) above, may be effected by
building societies.

(3) Except as provided under subsection (4) below, the powers conferred by this section
are not available to a building society which does not for the time being have a
qualifying asset holding, but the cessation of their availability does not require the
disposal of any property or rights.

(4) The Commission, with the consent of the Treasury, may by order provide that
subsection (3) above shall not have effect, as regards prescribed powers, in relation to
prescribed descriptions of building societies.


http://www.legislation.gov.uk/id/ukpga/1986/53/part/III
http://www.legislation.gov.uk/id/uksi/1997/2668
http://www.legislation.gov.uk/id/ukpga/1997/32
http://www.legislation.gov.uk/id/ukpga/1997/32/section/12/1/a
http://www.legislation.gov.uk/id/ukpga/1997/32/section/46/2
http://www.legislation.gov.uk/id/ukpga/1997/32/section/47/3
http://www.legislation.gov.uk/id/ukpga/1997/32/schedule/9
http://www.legislation.gov.uk/id/uksi/1997/2668
http://www.legislation.gov.uk/id/uksi/1997/2668
http://www.legislation.gov.uk/id/uksi/1997/2668/article/2
http://www.legislation.gov.uk/id/uksi/1997/2668/schedule/part/I/b
http://www.legislation.gov.uk/id/uksi/1997/2668/schedule/part/II/j
http://www.legislation.gov.uk/id/ukpga/1986/53/section/22
http://www.legislation.gov.uk/id/uksi/1995/3233
http://www.legislation.gov.uk/id/uksi/1995/3233/article/5/1
http://www.legislation.gov.uk/id/uksi/1995/3233/article/5/2

52 Building Societies Act 1986 (c. 53)
Part IV — Protection of Investors
Document Generated: 2023-04-30
Status: Point in time view as at 17/07/2001. This version of this Act contains provisions that are not valid for this point in time.
Changes to legislation: Building Societies Act 1986 is up to date with all changes known to be in force on or
before 30 April 2023. There are changes that may be brought into force at a future date. Changes that have
been made appear in the content and are referenced with annotations. (See end of Document for details)

(5) The powers conferred by this section on a building society, if available to it, must, in
order to be exercisable, be adopted by the society.

(6) The power to make an order under subsection (2) or (4) above—

(a) includes power to make such transitional provision as the Commission
considers necessary or expedient, and

(b) is exercisable by statutory instrument which shall be subject to annulment in
pursuance of a resolution of either House of Parliament.

(7) In this section “prescribed” means prescribed in an order under subsection (2) or (4)
above, as the case may be.]

Textual Amendments
F81 Pt III (ss. 10-23) repealed (1.12.1997 in specified cases and for specified purposes and otherwise in
accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 12(1)(a), 46(2), 47(3), Sch. 9; S.1.
1997/2668, art. 2, Sch. Pts. 1(b), I1(j)

PART IV

PROTECTION OF INVESTORS

Modifications etc. (not altering text)
C32 Pt 1V (ss. 24-33) modified (1.7.1995) (temp. until 31.12.1999) by S.I. 1995/1442, reg. 54(2)

Investor Protection Scheme

24 The Building Societies Investor Protection Board.

(1) There shall be a body corporate to be known as the Building Societies Investor
Protection Board (in this Part referred to as “the Board”) which—
(a) shall hold, manage and apply in accordance with the protective scheme
provisions of this Part a fund to be known as the Building Societies Investor
Protection Fund (referred to in those provisions as “the Fund”); and
[**3(b) shall, if a participating institution becomes insolvent, levy contributions to the
Fund from other participating institutions in accordance with section 26; and.]
(c) shall have such other functions as are conferred on the Board by the protective
scheme provisions of this Part.

(2) Schedule 5 to this Act shall have effect with respect to the constitution of the Board
and the procedural and other matters there mentioned.

(3) In this Act “the protective scheme provisions” means [**sections 25 to 29A].

[***(4) In this section and the protective scheme provisions—

“the 1992 Regulations” means the Banking Coordination (Second Council
Directive) Regulations 1992 M**;
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“the 1995 Regulations” means the Credit Institutions (Protection of Depositors)
Regulations 1995;

[*“administrator”, in relation to a participating institution, means an

administrator of the institution under Part II of the ¥’Insolvency Act 1986 or
Part 1T of the **Insolvency (Northern Ireland) Order 1989;]]

“ecu” means—

(a) the European currency unit as defined in Article 1 of Council Regulation
No. 3320/94/EC ™'; or

(b) except in section 27(5A), any other unit of account which is defined by
reference to the European currency unit as so defined;

“EEA currency” means the currency of an EEA State or ecus;

“EEA State” means a State which is a Contracting Party to the Agreement on the
European Economic Area signed at Oporto on 2nd May 1992 ™* as adjusted by
the Protocol signed at Brussels on 17th March 1993 *;

“European authorised institution” has the same meaning as in the 1992
Regulations;
“home State” and “home State scheme” have the same meaning as in the 1995
Regulations;

“Irish building society” means an institution which is incorporated in or formed
under the laws of the Republic of Ireland and whose characteristics correspond
as nearly as may be to those of a building society;

“participating EEA institution” means—

(a) aEuropean authorised institution which, in accordance with Chapter I of
Part I1 of the 1995 Regulations, is participating in the scheme established
by the protective scheme provisions; or

(b) an institution which was formerly such an institution and continues to
have a liability in respect of any investment for which it had a liability
when it was such an institution;

“participating institution” means a building society or participating EEA
institution.

[*%(5) The protective scheme provisions shall apply as if Gibraltar were an EEA State other

than the United Kingdom.]

Textual Amendments

F82 S.24(1)(b) substituted (1.7.1995) by S.I. 1995/1442, reg. 36(1) (with transitional and transitory
provisions in regs. 53(2), 54(2))

F83 Words in s. 24(3) substituted (1.7.1995) by S.I. 1995/1442, reg. 36(2) (with transitional and transitory
provisions in regs. 53(2), 54(2))

F84 S.24(4) inserted (1.7.1995) by S.I. 1995/1442, reg. 36(3) (with transitional and transitory provisions
in regs. 53(2), 54(2))

F85 Definition in s. 24(4) inserted (1.12.1997) by 1997 c. 32, s. 43, Sch. 7 para. 4; S.I1. 1997/2668, art. 2,
Sch. Pt. I(j)(D)(ii)

F86 S.24(5) inserted (20.8.1999) by S.I. 1999/2094, reg. 6

Modifications etc. (not altering text)
C33 Ss. 24-26: power to repeal conferred (9.6.1997) by 1997 c. 32, s. 32(5)(a); S.I. 1997/1427, art. 2(g)
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Marginal Citations
M18 S.1. 1992/3218: amended by S.I. 1993/3225.
M19 1986 c.45.
M20 S.1. 1989/2405 (N.I.19).
M21 0.J.135,31.12.94, page 1.
M22 Cm 2073.
M23 Cm 2183.

25 The Investor Protection Fund.

(1) The Fund shall consist of—
(a) contributions levied from [**participating institutions] under section 26;
(b) moneys borrowed by the Board under section 26(14);
(¢) income credited to the Fund in accordance with subsection (3) below;
(d) payments made to the Board under subsection (6) below; and
(e) money credited to the Fund in accordance with section 29.

(2) The moneys constituting the Fund from time to time shall be placed by the Board in
an account with the Bank of England.

(3) So far as possible, the Bank of England shall invest moneys placed with it under
subsection (2) above in Treasury bills; and any income from moneys so invested shall
be credited to the Fund.

["*¥(3A) In subsection (3) above, the reference to Treasury bills includes a reference to bills

and other short-term instruments issued by the government of another EEA State and
appearing to the Bank of England to correspond as nearly as may be to Treasury bills:]

(4) The administrative expenses of the Board shall be defrayed out of the Fund.

(5) There shall be chargeable to the Fund—
(a) payments to meet adminstrative expenses of the Board in accordance with
subsection (4) above;
(b) moneys required for the repayment of the Board’s borrowings, and interest
thereon, under section 26(14); and
(c) payments to investors under section 27 and any expenses incurred in
connection with the making of such payments;

(d) payments to contributory societies under section 29(7);
and, in the protective scheme provisions of this Part—

[*¥<authorised institution” means an institution authorised under the
Banking Act 1987]

“the expenses attributable to the insolvency”, with reference to a
[**participating institution] insolvency, means all the sums chargeable to the
Fund under [**'paragraphs (a) to (c)] above in respect of that insolvency except
that, in the case of payments to meet administrative expenses of the Board,
it means so much only of those expenses as the Board determines shall be

attributed to the insolvency; and
“insolvency payments to investors” means the payments under section 27
referred to in paragraph (c¢) above, and “insolvency payment” has a

corresponding meaning; and
F92
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(6) The Commission shall, at the request of the Board, make payments to it towards the
administrative expenses of the Board.

(7) In so far as the Board authorises [*’the Bank of England or]any [***authorised

institution] or building society to receive on its behalf any contributions levied by the
Board and to make on its behalf any of the insolvency payments to investors out of the
sums so received, the sums so received need not be paid into the Fund and payments
need not be made out of the Fund but shall be treated as if they were respectively
comprised in and charged on the Fund and shall be accounted for accordingly

Textual Amendments

F87 Words in s. 25(1)(a) substituted (1.7.1995) by S.1. 1995/1442, reg. 37(1) (with transitional and
transitory provisions in regs. 53(2), 54(2))

F88 S.25(3A) inserted (1.7.1995) by S.1. 1995/1442, reg. 37(2) (with transitional and transitory provisions
in regs. 53(2), 54(2))

F89 Definition inserted by Banking Act 1987 (c. 22, SIF 10), s. 108(1), Sch. 6 para. 26(2)

F90 Words in s. 25(5) substituted (1.7.1995) by S.I. 1995/1442, reg. 37(3) (with transitional and transitory
provisions in regs. 53(2), 54(2))

F91 Words in s. 25(5) substituted (9.6.1997) by 1997 c. 32, s. 43, Sch. 7 para. 5(1); S.I. 1997/1427, art.
2(K)(n)()

F92 Definitions repealed by Banking Act 1987 (c. 22, SIF 10), s. 108, Sch. 6 para. 26(2), Sch. 7 Pt. I

F93 Words in s. 25(7) inserted (9.6.1997) by 1997 c. 32, s. 43, Sch. 7 para. 5(2); S.I. 1997/1427, art. 2(k)
(n)()

F94 Words substituted by Banking Act 1987 (c. 22, SIF 10), s. 108(1), Sch. 6 para. 26(3)

Modifications etc. (not altering text)
C34 Ss. 24-26: power to repeal conferred (9.6.1997) by 1997 c. 32, s. 32(5)(a); S.I1. 1997/1427, art. 2(g)
C35 S. 25 extended (1.1.1993) by S.I. 1992/3218, reg. 82(1), Sch. 10 Pt. I para. 22(b)

[°25A Meaning of insolvency etc.

(1) For the purpose of the protective scheme provisions of this Part, a building society
becomes insolvent—

(a) on the making by the Commission of a determination that, for reasons which
directly relate to the society’s financial circumstances, the society—

(i) is unable to repay investments which are due and payable; and
(i1) has no current prospect of being able to do so; or

(b) on the making by a court in any part of the United Kingdom, or in another

EEA State, of a judicial ruling which—

(i) directly relates to the society’s financial circumstances; and

(i1) has the effect of suspending the ability of investors to make claims

against the society,

but only if investments made with the society have become due and payable
and have not been repaid; and the occurrence of any of those events in
those circumstances constitutes a “participating institution insolvency” for the
purposes of those provisions.

(2) For the purposes of the protective scheme provisions of this Part, a participating EEA
institution becomes insolvent—
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(a) onthe making by the supervisory authority in the institution’s home State of a
declaration that investments held by the institution are no longer available; or

(b) on the making by a court in any part of the United Kingdom, or in an EEA
State other than the institution’s home State, of a judicial ruling which—

(1) directly relates to the institution’s financial circumstances; and

(i1) has the effect of suspending the ability of investors to make claims
against the institution,

but only if, in a case falling within paragraph (b) above, investments made
with the [*‘institution] have become due and payable and have not been
repaid; and the occurrence of any of those events, in those circumstances in
a case falling within that paragraph, constitutes a “participating institution
insolvency” for the purposes of those provisions.

(3) For the purposes of the protective scheme provisions of this Part—

(a) a participating institution which has become insolvent by virtue of such a
determination or declaration as is mentioned in subsection (1)(a) or (2)(a)
above ceases to be insolvent on any withdrawal of the determination or
declaration; and

(b) a participating institution which has become insolvent by virtue of such a
judicial ruling as is mentioned in subsection (1)(b) or (2)(b) above ceases to
be insolvent on any reversal of the ruling (whether on appeal or otherwise).

(4) In relation to a building society, it shall be the duty of the Commission—

(a) to make such a determination as is mentioned in subsection (1)(a) above
within 21 days of its being satisfied as there mentioned; and

(b) to withdraw such a determination within 21 days of its ceasing to be so
satisfied.

(5) In this section “investment”—
(a) inrelation to a building society or Irish building society, means a deposit with
or a share in the society;
(b) in relation to any other participating institution, means a deposit with the
institution. |

Textual Amendments
F95 S.25A inserted (1.7.1995) by S.1. 1995/1442, reg. 38 (with transitional and transitory provisions in
regs. 53(2), 54(2))
F96 Word in s. 25A(2) substituted (9.6.1997) by 1997 c. 32, s. 43, Sch. 7 para. 6; S.I. 1997/1427, art. 2(k)
(n)(@i)

Modifications etc. (not altering text)
C36 S.25A(4)(a) modified (1.7.1995) by S.I. 1995/1442, reg. 53(4) (with transitory provisions in reg.
54(2))

26 Power to levy contributions and to borrow money in event of insolvency.

[**(2) If a participating institution becomes insolvent the Board shall levy contributions to

the Fund for the purpose of making insolvency payments to investors at such level of
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investor protection as is provided for by section 27 and meeting the other expenses
attributable to the insolvency.

(3) All institutions (other than the insolvent institution) which on the date of the
insolvency are—

(a) authorised building societies; or

(b) European authorised institutions which, in accordance with Chapter I of Part
IT of the 1995 Regulations, are participating in the scheme established by the
protective scheme provisions,

are liable to contribute to the Fund and are in the protective scheme provisions of this
Part referred to as “contributory institutions”.

(4) If a participating institution becomes insolvent—

(a) the Board shall, subject to subsection (10) below, levy a contribution from
each of the contributory institutions; and

(b) the amount of the contribution due from an institution shall be determined by
applying to its share and deposit base a percentage determined by the Board
for the purpose of the contributions levied to meet the expenses attributable
to the insolvency.

(5) In determining the percentage to be applied under subsection (4) above to the share and
deposit bases of contributory institutions, the Board shall have regard to the factors
specified in subsection (6) below.

(6) Those factors are—

(a) the amount available to meet the expenses attributable to the insolvency from
the contributions leviable from contributory institutions; and

(b) the amount of the expenses attributable to the insolvency at the level of
investor protection provided for by section 27.]

(7) If it appears to the Board, as respects a [ participating institution] insolvency, that
the contributions it has levied will be insufficient to make the insolvency payments to
investors at the level of investor protection ["'*’provided for by] section 27, the Board
may levy further contributions under subsection (2) above from the [*'*'contributory
institutions].

(8) Contributions to the Fund shall be levied on a [F'*contributory institution] by the
Board by service on ["'*the institution] of a notice specifying the amount (or further
amount) due, which shall be paid by ["'*the institution] not later than twenty-one days
after the date on which the notice is served.

[F"*(8A) Where—
(a) anoticeunder subsection (8) above is served on a contributory institution; and
(b) the amount specified in the notice remains unpaid after the period of twenty-
one days mentioned in that subsection,

the Board shall as soon as practicable give written notice of that fact to the
Commission.

(9) In relation to any contribution, the share and deposit base of an authorised building
society is such amount as represents the aggregate of so much of the society’s liabilities
as is referable to sums desposited with the society, or to shares in the society, as shown
in the latest balance sheet sent to the Commission in accordance with section 81.
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(9A) In relation to any contribution, the share and deposit base of a participating EEA
institution is the difference between—

(a) such amount as represents the aggregate of so much of the institution’s
liabilities as is referable to sums deposited with the institution, or (in the case
of an Irish building society) to shares in the institution, as shown in the latest
balance sheet sent to the supervisory authority in its home State; and

(b) the amount mentioned in subsection (9B) below.

(9B) The amount referred to in subsection (9A) above is the amount given by the formula—

o

UK

where—

PA = so much of the first-mentioned amount as is attributable to desposits which are
protected by the institution’s home State scheme;

HS = the level of protection (expressed in ecus) afforded by that scheme at the time as
at which the balance sheet was drawn up, or the level of protection mentioned below,
whichever is the less;

UK = the level of protection (so expressed) afforded by this Part of this Act at that
time. |

(10) No ["contributory institution] shall be required to pay a contribution if, or to the
extent that, the amount of that contribution, together with previous contributions levied
under this section for the purposes of any ['"participating institution] insolvency,
after allowing for any repayments made to it under section 29, amounts to more than
0.3 per cent. of the [*"institution’s] share and deposit base as ascertained for the

purposes of the contribution in question.

(11) Nothing in subsection (10) above—

(a) shall entitle ["""an institution] to repayment of any contribution previously
made, or

(b) shall prevent the Board from proceeding to levy contributions from other
[F"®contributory institutions] in whose case the limit in that subsection has
not been reached.

(12) The Treasury may, after consultation with the Board, by order made by statutory
instrument, amend subsection (10) above so as to substitute for the percentage for the
time being specified in that subsection such other percentage as may be specified in
the order.

(13) No order shall be made under subsection (12) above unless a draft of it has been laid
before and approved by a resolution of each House of Parliament.

(14) If, as respects a [‘"’participating institution] insolvency, it appears to the Board

desirable to do so for the purpose of facilitating the making of insolvency payments
to investors, the Board may borrow temporarily for that purpose subject, however, to
the limit imposed by subsection (15) below.
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(15) The aggregate of the amounts outstanding in respect of the principal of and interest
due on sums borrowed under subsection (14) above shall not at any time exceed the
aggregate of the sums leviable at that time from ["''contributory institutions] for the
purposes of any insolvency.

(16) Any sums borrowed by the Board under subsection (14) above in respect of a
["*participating institution] insolvency shall be repaid as soon as practicable after the
contributions levied in respect of the insolvency have been paid by the [*'"*contributory

institutions].

(17) In this section “the level of investor protection”, in relation to insolvency payments to
investors, means the proportion applicable for the purpose of calculating the amount
of those payments under section 27.

Textual Amendments

F97 S.26(1) omitted (1.7.1995) by virtue of S.I. 1995/1442, reg. 39(1) (with transitional and transitory
provisions in regs. 53(2), 54(2))
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F106 Words in s. 26(10) substituted (1.7.1995) by S.1. 1995/1442, reg. 39(6)(b) (with transitional and
transitory provisions in regs. 53(2), 54(2))

F107 Words in s. 26(10) substituted (1.7.1995) by S.1. 1995/1442, reg. 39(6)(c) (with transitional and
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F111 Words in s. 26(15) substituted (1.7.1995) by S.1. 1995/1442, reg. 39(9) (with transitional and transitory
provisions in regs. 53(2), 54(2))

F112 Words in s. 26(16) substituted (1.7.1995) by S.1. 1995/1442, reg. 39(10)(a) (with transitional and
transitory provisions in regs. 53(2), 54(2))

F113 Words in s. 26(16) substituted (1.7.1995) by S.1. 1995/1442, reg. 39(10)(b) (with transitional and
transitory provisions in regs. 53(2), 54(2))


http://www.legislation.gov.uk/id/ukpga/1986/53/section/26/1
http://www.legislation.gov.uk/id/uksi/1995/1442
http://www.legislation.gov.uk/id/uksi/1995/1442/regulation/39/1
http://www.legislation.gov.uk/id/uksi/1995/1442/regulation/53/2
http://www.legislation.gov.uk/id/uksi/1995/1442/regulation/54/2
http://www.legislation.gov.uk/id/ukpga/1986/53/section/26/2
http://www.legislation.gov.uk/id/uksi/1995/1442
http://www.legislation.gov.uk/id/uksi/1995/1442/regulation/39/2
http://www.legislation.gov.uk/id/uksi/1995/1442/regulation/53/2
http://www.legislation.gov.uk/id/uksi/1995/1442/regulation/54/2
http://www.legislation.gov.uk/id/ukpga/1986/53/section/26/7
http://www.legislation.gov.uk/id/uksi/1995/1442
http://www.legislation.gov.uk/id/uksi/1995/1442/regulation/39/3/a
http://www.legislation.gov.uk/id/uksi/1995/1442/regulation/53/2
http://www.legislation.gov.uk/id/uksi/1995/1442/regulation/54/2
http://www.legislation.gov.uk/id/ukpga/1986/53/section/26/7
http://www.legislation.gov.uk/id/uksi/1995/1442
http://www.legislation.gov.uk/id/uksi/1995/1442/regulation/39/3/b
http://www.legislation.gov.uk/id/uksi/1995/1442/regulation/53/2
http://www.legislation.gov.uk/id/uksi/1995/1442/regulation/54/2
http://www.legislation.gov.uk/id/ukpga/1986/53/section/26/7
http://www.legislation.gov.uk/id/uksi/1995/1442
http://www.legislation.gov.uk/id/uksi/1995/1442/regulation/39/3/c
http://www.legislation.gov.uk/id/uksi/1995/1442/regulation/53/2
http://www.legislation.gov.uk/id/uksi/1995/1442/regulation/54/2
http://www.legislation.gov.uk/id/ukpga/1986/53/section/26/8
http://www.legislation.gov.uk/id/uksi/1995/1442
http://www.legislation.gov.uk/id/uksi/1995/1442/regulation/39/4/a
http://www.legislation.gov.uk/id/uksi/1995/1442/regulation/53/2
http://www.legislation.gov.uk/id/uksi/1995/1442/regulation/54/2
http://www.legislation.gov.uk/id/ukpga/1986/53/section/26/8
http://www.legislation.gov.uk/id/uksi/1995/1442
http://www.legislation.gov.uk/id/uksi/1995/1442/regulation/39/4/b
http://www.legislation.gov.uk/id/uksi/1995/1442/regulation/53/2
http://www.legislation.gov.uk/id/uksi/1995/1442/regulation/54/2
http://www.legislation.gov.uk/id/ukpga/1986/53/section/26/8A
http://www.legislation.gov.uk/id/uksi/1995/1442
http://www.legislation.gov.uk/id/uksi/1995/1442/regulation/39/5
http://www.legislation.gov.uk/id/uksi/1995/1442/regulation/53/2
http://www.legislation.gov.uk/id/uksi/1995/1442/regulation/54/2
http://www.legislation.gov.uk/id/ukpga/1986/53/section/26/10
http://www.legislation.gov.uk/id/uksi/1995/1442
http://www.legislation.gov.uk/id/uksi/1995/1442/regulation/39/6/a
http://www.legislation.gov.uk/id/uksi/1995/1442/regulation/53/2
http://www.legislation.gov.uk/id/uksi/1995/1442/regulation/54/2
http://www.legislation.gov.uk/id/ukpga/1986/53/section/26/10
http://www.legislation.gov.uk/id/uksi/1995/1442
http://www.legislation.gov.uk/id/uksi/1995/1442/regulation/39/6/b
http://www.legislation.gov.uk/id/uksi/1995/1442/regulation/53/2
http://www.legislation.gov.uk/id/uksi/1995/1442/regulation/54/2
http://www.legislation.gov.uk/id/ukpga/1986/53/section/26/10
http://www.legislation.gov.uk/id/uksi/1995/1442
http://www.legislation.gov.uk/id/uksi/1995/1442/regulation/39/6/c
http://www.legislation.gov.uk/id/uksi/1995/1442/regulation/53/2
http://www.legislation.gov.uk/id/uksi/1995/1442/regulation/54/2
http://www.legislation.gov.uk/id/ukpga/1986/53/section/26/11
http://www.legislation.gov.uk/id/uksi/1995/1442
http://www.legislation.gov.uk/id/uksi/1995/1442/regulation/39/7/a
http://www.legislation.gov.uk/id/uksi/1995/1442/regulation/53/2
http://www.legislation.gov.uk/id/uksi/1995/1442/regulation/54/2
http://www.legislation.gov.uk/id/ukpga/1986/53/section/26/11
http://www.legislation.gov.uk/id/uksi/1995/1442
http://www.legislation.gov.uk/id/uksi/1995/1442/regulation/39/7/b
http://www.legislation.gov.uk/id/uksi/1995/1442/regulation/53/2
http://www.legislation.gov.uk/id/uksi/1995/1442/regulation/54/2
http://www.legislation.gov.uk/id/ukpga/1986/53/section/26/14
http://www.legislation.gov.uk/id/uksi/1995/1442
http://www.legislation.gov.uk/id/uksi/1995/1442/regulation/39/8
http://www.legislation.gov.uk/id/uksi/1995/1442/regulation/53/2
http://www.legislation.gov.uk/id/uksi/1995/1442/regulation/54/2
http://www.legislation.gov.uk/id/ukpga/1986/53/section/26/15
http://www.legislation.gov.uk/id/uksi/1995/1442
http://www.legislation.gov.uk/id/uksi/1995/1442/regulation/39/9
http://www.legislation.gov.uk/id/uksi/1995/1442/regulation/53/2
http://www.legislation.gov.uk/id/uksi/1995/1442/regulation/54/2
http://www.legislation.gov.uk/id/ukpga/1986/53/section/26/16
http://www.legislation.gov.uk/id/uksi/1995/1442
http://www.legislation.gov.uk/id/uksi/1995/1442/regulation/39/10/a
http://www.legislation.gov.uk/id/uksi/1995/1442/regulation/53/2
http://www.legislation.gov.uk/id/uksi/1995/1442/regulation/54/2
http://www.legislation.gov.uk/id/ukpga/1986/53/section/26/16
http://www.legislation.gov.uk/id/uksi/1995/1442
http://www.legislation.gov.uk/id/uksi/1995/1442/regulation/39/10/b
http://www.legislation.gov.uk/id/uksi/1995/1442/regulation/53/2
http://www.legislation.gov.uk/id/uksi/1995/1442/regulation/54/2

60 Building Societies Act 1986 (c. 53)
Part IV — Protection of Investors
Document Generated: 2023-04-30
Status: Point in time view as at 17/07/2001. This version of this Act contains provisions that are not valid for this point in time.
Changes to legislation: Building Societies Act 1986 is up to date with all changes known to be in force on or
before 30 April 2023. There are changes that may be brought into force at a future date. Changes that have
been made appear in the content and are referenced with annotations. (See end of Document for details)

Modifications etc. (not altering text)
C37 Ss. 24-26: power to repeal conferred (9.6.1997) by 1997 c. 32, s. 32(5)(a); S.I1. 1997/1427, art. 2(g)

27 Payments to investors.

[F"'4(1) Subject to the following provisions of this section, if at any time a participating

institution becomes insolvent, the Board—

(a) shall as soon as practicable pay out of the Fund to persons who have at
that time protected investments in the institution which are due and payable
amounts equal ot 90 per cent of their protected investments; and

(b) shall in any event secure that, before the end of the relevant period, it is in a
position to make those payments as soon as they fall to be made.

(2) If at any time a participating institution ceases to be insolvent, subsection (1) above
shall cease to apply in relation to that institution.

(2A) In subsection (1) above “the relevant period” means—
(a) the period of three months beginning with the time when the institution
becomes insolvent; or
(b) that period and such additional period or periods, being not more than
three and of not more than three months each, as the Commission may in
exceptional circumstances allow.]

(3) A person claiming to be entitled to a payment under this section in respect of his
protected investment in an [ *insolvent participating institution] shall make his claim
in such form, with such evidence proving it, and within such period, as the Board
directs and either to the Board or to [*""®such institution (whether the Bank of England,
an authorised institution or a building society)] authorised by the Board to make the
payments on its behalf, as the Board directs.

[""(3A) The amount of any payment which falls to be made under subsection (1) above

in respect of a protected investment made with an office of a building society in
another EEA State shall not exceed such amount as the Board may determine is or
would be payable, in respect of an equivalent investment or deposit made with an
institution authorised in that State, under any corresponding scheme for the protection
of investors or depositors which is in force in that State.

(3B) Where the Board is satisfied that an investor has received or is entitled to receive, under
any home State scheme, a payment in respect of a protected investment made with a
United Kingdom office of a participating EEA institution, the Board shall deduct an
amount equal to that payment from the payment that would otherwise be made to the
investor under subsection (1) above.]

[F"'%(4) The Board may decline to make any payment under subsection (1) to a person who,

in the opinion of the Board—

(a) had any responsibility for, or may have profited directly or indirectly from,
the circumstances giving rise to the institution’s financial difficulties; or

(b) is entitled to receive a payment in respect of his protected investment under a
scheme established under section 54 of the Financial Services Act 1986 or set
up pursuant to the conditions and arrangements referred to in section 43(2)
of that Act,
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and where any payment as mentioned in paragraph (b) above has been received by a
person, the Board shall decline to make a payment under subsection (1) to that person.]

[F119

(4A) There shall be deducted from any payment to be made by the Board under
subsection (1) above in respect of a protected investment any payment already made
in respect of that investment by a liquidator [*"**or administrator]]of the institution;
and in this subsection, in relation to an institution formed under the law of a
country or territory outside the United Kingdom, the reference to a liquidator [*'*or
administrator|includes a reference to a person whose functions appear to the Board to
correspond as nearly as may be to those of a liquidator [*'**or administrator].

(5) For the purposes of this section in its application in relation to a participating institution
which has become insolvent—

(a) aperson has at any time a protected investment in the institution if he has a
deposit with the institution in an EEA currency or, in the case of a building
society or Irish building society, a share in the society; and

(b) his protected investment is the total liability of the institution to him, limited
to the maximum mentioned in subsection (5A) below, which is referable to
sums deposited with the institution or, in the case of a building society or Irish
building society, to shares in the society.

(5A) The maximum is £20,000 or the sterling equivalent of 22,222 ecus immediately before
the institution became insolvent, whichever is the greater.

(5B) In calculating a person’s protected investment for the purposes of subsection (5)
above, the amount to be taken into account as regards any desposit made in another
EEA currency shall be its sterling equivalent immediately before the time when the
institution became insolvent, or the time when the investment became due and payable,
whichever is the later.

(5C) In its application to a participating EEA institutions, subsection (5) above shall have
effect as if any reference to a deposit with, or sums deposited with, the institution were
a reference to a deposit with or sums deposited with, a United Kingdom office of the
institution.

(6) The Treasury, after consultation with the Board, may by order made by statutory
instrument—

(a) amend |
time being specified in that subsection |

be specified in the order; and
[F'*(b) amend subsection (5A) above so as to substitute for either sum for the time
being specified in that subsection such greater sum as may be specified in the

order.]

"subsection (1)] above so as to substitute for the percentage for the

"such greater percentage] as may

(7) No order shall be made under subsection (6) above unless a draft of it has been laid
before, and approved by a resolution of, each House of Parliament.

["%(8) In determining whether a person has a protected investment in a participating

institution and the amount of it there shall be disregarded—
(a) anydeposit or shares which are own funds within the meaning given by Article
2 of Directive 89/299/EECM*,;
(b) any deposit made or share acquired by a credit institution on its own behalf
and for its own account;
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(c) any deposit or share which the Board is satisfied was made or acquired in the
course of a money-laundering transaction;

(d) any deposit by a person mentioned in item 1 or 2 of Annex I to Directive
94/19/EC™*® which was made otherwise than as trustee for a person not so
mentioned;

(e) anydeposit, security or liability which falls within item 10 or 12 of that Annex;
and

(f) in the case of an institution which has ceased to be a European authorised
institution which, in accordance with Chapter 1 of Part II of the 1995
Regulations, is participating in the scheme established by the protective
scheme provisions, any deposit made with the institutions after it ceased to
be a such an institution.

(8A) Paragraph (b) of subsection (8) above has effect subject to the provisions of Schedule 6
to this Act; and a transaction in connection with which an offence has been committed
under—

(a) any enactment specified in a regulation 2(3) of the Money Laundering
Regulations 1993 ™ ; or

(b) any enactment in force in another EEA State, or in a country or territoty
outside the European Economic Area, which has effect for the purpose of

prohibiting money laundering within the meaning of Article 1 of Directive
91/308/EEC™?,

is a money-laundering transaction for the purposes of paragraph (c) of that subsection
at any time if, at that time, a person stands convicted of the offence or has been charged
with the offence and has not been tried.

(9) In determining what is a protected investment of an investor, no account shall be taken
of any liability unless—

(a) proof of the debt, or a claim for repayment of the investment, which gives
rise to the liability has been lodged with a liquidator [****or administrator]]of
the institution; or

(b) the investor has provided the Board with all such written authorities,
information and documents as, in the event of a liquidator [**or
administrator]being appointed, the Board will need for the purpose of lodging
and pursuing, on the investor’s behalf, a proof of the debt, or a claim for the
repayment of the investment, which gives rise to the liability.

(9A) In subsection (9) above, in relation to an institution incorporated in or formed under
the law of an EEA State other than the United Kingdom—

a) references to a liquidator [*"**or administrator]include references to a person
q p
whose functions appear to the Board to correspond as nearly as may be to
those of a liquidator [*'**or administrator]; and

(b) references to the lodging, or the lodging and pursuing, of a proof of the debt,
or a claim for the repayment of the deposit, which gives rise to the liability
include references to the doing of an act or acts which appear to the Board to
correspond as nearly as may be to the lodging. or the lodging and pursuing,
of such a proof or claim,

(10) Unless the Board otherwise directs in any particular case or class of case, in
determining the total liability of an insolvent [F"*participating institution] to any
person for the purposes of subsection (1) above, there shall be deducted the amount
of any liability of that person to [***’the institution]—
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(a) in respect of which a right of set-off existed immediately before [*'*the
institution] became insolvent against any such investment of his as is referred
to in that subsection, or

(b) in respect of which such a right would then have existed if the investment
in question had been repayable on demand and the liability in question had
fallen due.

(11) Payments under this section in respect of a protected investment in an insolvent
[F"**participating institution] may, if the Board thinks fit, be made by such instalments
as it determines for the purposes of that insolvency.

(12) Schedule 6 to this Act, which contains provisions about investments held by trustees
or jointly or on client’s account, shall have effect.

Textual Amendments

F114 S.27(1)-(2A) substituted for s. 27(1)(2) (1.7.1995) by S.I. 1995/1442, reg. 40(1) (with transitional and
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F117 S.27(3A)-(3B) inserted (1.7.1995) by S.I. 1995/1442, reg. 40(3) (with transitional and transitory
provisions in regs. 53(2), 54(2))

F118 S. 27(4) substituted (26.9.1998) by S.I. 1998/2169, art. 3

F119 S.27(4A)-(5C) substituted for s. 27(5) (1.7.1995) by S.I. 1995/1442, reg. 40(5) (with transitional and
transitory provisions in regs. 53(2), 54(2))

F120 Words in s. 27(4A) inserted (1.12.1997) by 1997 c. 32, s. 43, Sch. 7 para. 7(2); S.1. 1997/2668, art. 2,
Sch. Pt. I(T)(iii)

F121 Words in s. 27(6)(a) substituted (1.7.1995) by S.I. 1995/1442, reg. 40(6)(a) (with transitional and
transitory provisions in regs. 53(2), 54(2))

F122 S. 27(6)(b) substituted (1.7.1995) by S.I. 1995/1442, reg. 40(6)(b) (with transitional and transitory
provisions in regs. 53(2), 54(2))

F123 S. 27(8)-(9A) substituted for s. 27(8)(9) (1.7.1995) by S.1. 1995/1442, reg. 40(7) (with transitional and
transitory provisions in regs. 53(2), 54(2))

F124 Words in s. 27(9) inserted (1.12.1997) by 1997 c. 32, s. 43, Sch. 7 para. 7(3); S.I1. 1997/2668, art. 2,
Sch. Pt. I(T)(iii)

F125 Words in s. 27(9A)(a) inserted (1.12.1997) by 1997 c. 32, s. 43, Sch. 7 para. 7(4); S.I. 1997/2668, art.
2, Sch. Pt. I(1)(iii)

F126 Words in s. 27(10) substituted (1.7.1995) by S.I. 1995/1442, reg. 40(8)(a) (with transitional and
transitory provisions in regs. 53(2), 54(2))

F127 Words in s. 27(10) substituted (1.7.1995) by S.I. 1995/1442, reg. 40(8)(b) (with transitional and
transitory provisions in regs. 53(2), 54(2))

F128 Words in s. 27(11) substituted (1.7.1995) by S.I. 1995/1442, reg. 40(9) (with transitional and transitory
provisions in regs. 53(2), 54(2))

Modifications etc. (not altering text)
C38 Ss. 27, 28: power to repeal conferred (9.6.1997) by 1997 c. 32, s. 32(5)(b)(ii); S.I. 1997/1427, art. 2(g)

Marginal Citations
M24 0..L124,5.5.89, page 16.
M25 0.J.L135,31.5.94, page 5.
M26 S.I. 1993/1933.
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M27 0.J.L166,28.6.91, page 77.

[F'*27A Membership of insolvency committees etc.

(1) The following provisions of this section have effect notwithstanding that the Board
may not yet have made or become liable to make a payment under section 27(1) in
relation to a participating institution which has become insolvent.

(2) The Board shall at all times be entitled to receive any notice or other document required
to be sent to a creditor of the institution whose debt has been proved.

(3) A duly authorised representative of the Board shall be entitled—
(a) to attend any meeting of creditors of the institution and to make
representations as to any matter for decision at that meeting;
(b) to be a member of any committee established under section 301 of the
Insolvency Act 1986;

(c) to be a commissioner under section 30 of the ¥**Bankruptcy (Scotland) Act
1985;

(d) to be a member of a committee established for the purposes of Part [V or V of
the Y Insolvency Act 1986 under section 101 of that Act or under section 141
or 142 of that Act;

(e) to be a member of any committee established under Article 274 of the
M¥nsolvency (Northern Ireland) Order 1989; and

(f) to be a member of a committee established for the purposes of Part V or VI
of the Insolvency (Northern Ireland) Order 1989 under Article 87 or under
Article 120 of that Order.

(4) Where a representative of the Board exercises his right to be a member of such a
committee as is mentioned in paragraph (b), (d), (¢) or (f) of subsection (3) above, or
to be a commissioner by virtue of paragraph (c) of that subsection—

(a) he may not be removed except with the consent of the Board; and

(b) his appointment under that subsection shall be disregarded for the purposes
of any provision made by or under any enactment which specifies a minimum
or maximum number of members of such a committee or commission. ]

Textual Amendments
F129 S.27A inserted (9.6.1997) by 1997 c. 32, s. 43, Sch. 7 para. 8; S.1. 1997/1427, art. 2(k)(n)(i)

Marginal Citations
M28 1985 c.66.
M29 1986 c.45.
M30 S.1. 1989/2405 (N.I.19).

28 Liability of insolvent society in respect of payments by Board.

[*(1) This section applies where—

(a) a participating institution becomes insolvent, and
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(b) the Board, by reason of the insolvency, has made, or is under a liability
to make, an insolvency payment to an investor in respect of his protected
investment.|

(2) Where this section applies [*'in respect of an institution that is being wound up]—

(a) the ["institution] shall become liable to the Board, ¥'*. . ., for an amount
equal to the amount of the insolvency payment to the investor;

(b) the liability of [***the institution] to the investor, whether referable to deposits
or referable to shares of his (in this section referred to as “the liability to the
investor”), shall be reduced by an amount equal to the insolvency payment

made or to be made to him by the Board; and

(c) the respective duties of the liquidator of the [****institution] —

(1) to make payments to the Board on account of the liability imposed by
paragraph (a) above and to the investor on account of the liability to
the investor so far as that liability is referable to deposits of his (after
taking account of paragraph (b) above), and

(i1) to make payments to the Board on account of the liability imposed by
paragraph (a) above and to the investor on account of the liability to
the investor so far as that liability is referable to shares of his (after
taking account of paragraph (b) above),

shall be varied in accordance with subsection (4) and subsection (5) below;

and in those subsections “the liability to the Board” means the liability imposed by
paragraph (a) above on [**the institution].

[F*%(2A) The liability imposed by subsection (2)(a) above shall have effect—
(a) where the liability of the institution to the investor is referable to deposits, as
a liability in respect of deposits received immediately before the time when
the institution began to be wound up;
(b) where that liability is referable to shares, as a liability in respect of shares
issued immediately before that time.]

(3) Where the [""institution’s] liability to the investor is referable to both shares and
deposits, the amount equal to the insolvency payment to him shall, for the purposes of
subsection (2) (b) above, be first applied in reduction of the liability referable to his
shares then, if that amount exceeds that liability, in reduction of the liability referable
to his deposits.

(4) The variation in the liquidator’s duty where the liability to the investor is referable to
deposits of his is as follows—

(a) in the first instance the liquidator shall pay to the Board instead of to the
investor any amounts which, apart from this section, would be payable on
account of the liability to the investor referable to deposits of his except in so
far as that liability relates to a secured deposit; and

(b) if at any time the total amount paid to the Board by virtue of paragraph (a)
above and in respect of the liability to the Board equals the amount of the
insolvency payment referable to deposits of the investor, the liquidator shall
thereafter pay to the investor instead of to the Board any amount which,
["**apart from this paragraph], would be payable to the Board in respect of
the liability to the Board.

(5) The variation in the liquidator’s duty where the liability to the investor is referable to
shares of his is as follows—
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(a) in the first instance the liquidator shall pay to the Board instead of to the
investor any amounts which, apart from this section, would be payable on
account of the liability to the investor referable to shares of his; and

(b) if at any time the total amount paid to the Board by virtue of paragraph (a)
above and in respect of the liability to the Board equals the amount of the
insolvency payment referable to shares of the investor, the liquidator shall
thereafter pay to the investor instead of to the Board any amount which,
["**apart from this paragraph], would be payable to the Board in respect of
the liability to the Board.

[F*°(5A) Where this section applies in respect of an institution that is not being wound up—

(a) the institution shall, at the time when the insolvency payment falls to be made
by the Board, become liable to the Board for an amount equal to that payment;
and

(b) the liability of the institution to the investor shall be reduced by an amount
equal to that payment.

(5B) Where a participating institution is wound up after it has become insolvent subsections
(2) to (5) above shall not apply to any insolvency payment to the extent to which the
Board has received a payment in respect of it by virtue of subsection (5A)(a) above.]

[F140

(6) Where by virtue of paragraph 3 of Schedule 6 to this Act the insolvency payment is or
is to be made by the Board to a person other than the person to whom the institution is
liable in respect of the protected investment, any reference in the preceding provisions
of this section to the liability to the investor shall be construed as a reference to the
liability of the institution to the person to whom that payment would fall to be made
by the Board apart from that paragraph.]

(9) Rules may be made—

(a) for England and Wales and for Scotland, under section 411 of the
Mnsolvency Act 1986, and

(b) for Northern Ireland, under [F"**Article 359 of the Insolvency (Northern
Ireland) Order 1989];

for the purpose of integrating the procedure provided for in this section [*and
section 29A(3) to (5)]into the general procedure on winding up.

Textual Amendments

F130 S. 28(1) substituted (1.7.1995) by S.1. 1995/1442, reg. 41(1) (with transitional and transitory
provisions in regs. 53(2), 54(2))

F131 Words in s. 28(2) inserted (1.7.1995) by S.1. 1995/1442, reg. 41(2)(a) (with transitional and transitory
provisions in regs. 53(2), 54(2))

F132 Words in s. 28(2) substituted (1.7.1995) by S.I. 1995/1442, reg. 41(2)(b) (with transitional and
transitory provisions in regs. 53(2), 54(2))

F133 Words in s. 28(2)(a) ceased to have effect (9.6.1997) and repealed (1.12.1997) by 1997 c. 32, ss. 33(1),
46(2), Sch. 9; S.I. 1997/1427, art. 2(h); S.I. 1997/2668, art. 2(1), Sch. Pt. I

F134 Words in s. 28(2) substituted (1.7.1995) by S.I. 1995/1442, reg. 41(2)(c) (with transitional and
transitory provisions in regs. 53(2), 54(2))
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F135 Words in s. 28(2) substituted (1.7.1995) by S.I. 1995/1442, reg. 41(2)(e) (with transitional and
transitory provisions in regs. 53(2), 54(2))

F136 S.28(2A) inserted (9.6.1997) by 1997 c. 32, s. 33(2); S.I. 1997/1427, art. 2(h)

F137 Word in s. 28(3) substituted (1.7.1995) by S.I. 1995/1442, reg. 41(3) (with transitional and transitory
provisions in regs. 53(2), 54(2))

F138 Words in s. 28(4)(b)(5)(b) substituted (9.6.1997) by 1997 c. 32, s. 33(3); S.I. 1997/1427, art. 2(h)

F139 S.28(5A)(5B) inserted (1.7.1995) by S.1. 1995/1442, reg. 41(4) (with transitional and transitory
provisions in regs. 53(2), 54(2))

F140 S. 28(6) substituted (9.6.1997) by 1997 c. 32, s. 43, Sch. 7 para. 9; S.1. 1997/1427, art. 2(k)(n)(i)

F141 S. 28(7)(8) omitted (1.7.1995) by virtue of S.I. 1995/1442, reg. 41(6) (with transitional and transitory
provisions in regs. 53(2), 54(2))

F142 Words in s. 28(9)(b) substituted (N.I.) (01.10.1991) by S.I. 1989/2405 (N.I. 19), arts. 2(1), 381, Sch. 9
Pt. II para. 43(b); S.R. 1991/411, art. 2

F143 Words in s. 28(9) inserted (1.7.1995) by S.1. 1995/1442, reg. 41(7) (with transitional and transitory
provisions in regs. 53(2), 54(2))

Modifications etc. (not altering text)
C39 Ss. 27, 28: power to repeal conferred (9.6.1997) by 1997 c. 32, s. 32(5)(b)(ii); S.I. 1997/1427, art. 2(g)

Marginal Citations
M31 1986 c. 45.

29 Repayments in respect of contributions.

(1) Any moneys received by the Board under section 28 in respect of a [***participating

institution] insolvency shall not form part of the Fund but, for the remainder of the
financial year of the Board in which they are received, shall be retained for the
purposes of this section in its application in relation to that insolvency and so far as
appears to the Board appropriate, shall be invested in Treasury bills; and any income
arising from moneys so invested during the remainder of the year shall be credited
to the Fund.

(2) The Board shall, in connection with each ["**participating institution] insolvency for

the purposes of which it has levied contributions under section 26, prepare a scheme
for the making, out of moneys received by the Board under section 28 in respect of
that insolvency, of repayments to the [**contributory institutions] in proportion to the
contributions made by each [*'“’such institution] in respect of the insolvency.

(3) As soon as practicable after the end of the financial year of the Board in which
any moneys are received by the Board in respect of a [*"**participating institution]
insolvency, the Board shall, subject to subsection (4) below, make out of those moneys
the payments required by the scheme made under subsection (2) above in connection
with that insolvency.

(4) Where payments are due under subsection (3) above to [***’participating institutions]

from whom contributions are due under section 26 for the purposes of other
[F*participating institution] insolvencies, the Board may appropriate out of the
moneys retained by it under subsection (1) above amounts not exceeding the
contributions due from [*'those institutions] and apply them as if they had
been paid by [*'those institutions] as contributions for the purposes of the other
[F"*participating institution] insolvencies.
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(5) If the Board makes appropriations under subsection (4) above, then, the amounts so
appropriated shall be treated for all purposes as having been paid by the Board to

those [*'*institutions] in or towards discharge of its debts to them and paid by the
["*institutions] to the Board as contributions and corresponding amounts shall be

credited to the Fund and debited to the account kept for the purposes of this section.

(6) If in any financial year of the Board the payments made under subsection (3) above
(in that and any previous years) in pursuance of a scheme under subsection (2) above
are more than sufficient to provide for repayment in full of all the contributions to
which the scheme related, the balance remaining of the moneys received and retained
by Board as mentioned in subsection (1) above shall be credited to the Fund.

(7) The Board, having regard to the factors specified in subsection (8) below, shall, as
respects sums representing—

(a) any balance credited to the Fund under subsection (6) above and any interest
thereon, or

(b) any balance of the contributions received in respect of the insolvency
remaining after the making of insolvency payments to investors and the
meeting of the other expenses attributable to the insolvency and any interest
thereon,

either retain them in the Fund or pay so much of them to the [*"**contributory
F154.

institutions] in proportion to the contributions made by each such [*institution] in
respect of the insolvency, as the Board may think fit.

(8) Those factors are—
(a) the likely level of future administrative expenses of the Board, and
(b) the likelihood of other [F**participating institutions] becoming insolvent and,
if they did, the amount of the expenses likely to be attributable to those
insolvencies and the amounts likely to be available from [*"**contributory
institutions] to meet those expenses.

Textual Amendments

F144 Words in s. 29(1) substituted (1.7.1995) by S.I. 1995/1442, reg. 42(1) (with transitional and transitory
provisions in regs. 53(2), 54(2))

F145 Words in s. 29(2) substituted (1.7.1995) by S.I. 1995/1442, reg. 42(2)(a) (with transitional and
transitory provisions in regs. 53(2), 54(2))

F146 Words in s. 29(2) substituted (1.7.1995) by S.I. 1995/1442, reg. 42(2)(b) (with transitional and
transitory provisions in regs. 53(2), 54(2))
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transitory provisions in regs. 53(2), 54(2))
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F153 Words in s. 29(7) substituted (1.7.1995) by S.I. 1995/1442, reg. 42(6)(a) (with transitional and
transitory provisions in regs. 53(2), 54(2))

F154 Words in s. 29(7) substituted (1.7.1995) by S.I. 1995/1442, reg. 42(6)(b) (with transitional and
transitory provisions in regs. 53(2), 54(2))

F155 Words in s. 29(8) substituted (1.7.1995) by S.I. 1995/1442, reg. 42(7)(a) (with transitional and
transitory provisions in regs. 53(2), 54(2))

F156 Words in s. 29(8) substituted (1.7.1995) by S.I. 1995/1442, reg. 42(7)(b) (with transitional and
transitory provisions in regs. 53(2), 54(2))

Modifications etc. (not altering text)
C40 Ss. 29-31: power to repeal conferred (9.6.1997) by 1997 c. 32, s. 32(5)(a); S.I1. 1997/1427, art. 2(g)

[F*"29A Power to obtain information.

(1) If required to do so by a request in writing made by the Board, the Commission may
by notice in writing served on a contributory institution require the institution, within
such time and at such place as may be specified in the notice, to furnish the Board
with such information and to produce to it such documents, or documents of such a
description, as the Board may reasonably require for the purpose of determining the
contributions of the institution under this Part of this Act.

(2) Subsections (6) to (10) of section 52 ™* shall have effect in relation to any requirement
imposed under subsection (1) above on a building society as they have effect in relation
to a requirement imposed under that section.

(3) The Board may by notice in writing served on an insolvent participating institution
or, where a person has been appointed as liquidator [****or administrator]]of such an
institution, on that person, require the institution or person, at such time or times and
at such place as may be speciified in the notice—

(a) to furnish the Board with such information; and
(b) to produce to the Board such books or papers specified in the notice,

as the Board may reasonably require to enable it to carry out its functions under the
protective scheme provisions of this Part.

(4) Where, as a result of a participating institution being wound up, any books or papers
have come into the possession of the office-holder mentioned in subsection (5) below,
he shall permit any person duly authorised by the Board to inspect the books or papers
for the purpose of establishing—

(a) the identity of those of the institution’s investors to whom the Board is liable
to make an insolvency payment; and

(b) the amount of the protected investment held by each of those investors.

(5) The office-holder referred to in subsection (4) above is—
(a) in England and Wales, the Official Receiver;
(b) in Scotland, the liquidator; and
(¢) in Northern Ireland, the Official Receiver for Northern Ireland.

Textual Amendments
F157 S. 29A inserted (1.7.1995) by S.I. 1995/1442, reg. 43 (with transitional and transitory provisions in
regs. 53(2), 54(2))
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F158 Words in s. 29A(3) inserted (1.12.1997) by 1997 c. 32, s. 43, Sch. 7 para. 10; S.I. 1997/2668, art. 2(1),
Sch. Pt. I(I)(iv)

Modifications etc. (not altering text)
C41 Ss. 29-31: power to repeal conferred (9.6.1997) by 1997 c. 32, s. 32(5)(a); S.I. 1997/1427, art. 2(g)

Marginal Citations
M32 Section 52 was amended by the Banking Coordination (Second Council Directive) Regulations 1992
(S.1. 1992/3218), regulation 75.

30 Tax treatment of contributions and repayments.

In computing for the purposes of the Tax Acts the profits or gains arising from the
trade carried on by a contributory building society—

(a) tothe extent that it would not be deductible apart from this paragraph, any sum
expended or treated under section 29 as expended by the society in paying a
contribution to the Fund may be deducted as an expense; and

(b) any payment which is made or treated as made to the society by the Board
under section 29(3) or (7) shall be treated as a trading receipt.

Modifications etc. (not altering text)
C42 Ss. 29-31: power to repeal conferred (9.6.1997) by 1997 c. 32, s. 32(5)(a); S.I. 1997/1427, art. 2(g)

Other provisions

31 Voluntary schemes.

[F®(1) In this section “voluntary arrangements” means arrangements entered into by any

two or more building societies for the purpose of making funds available to meet
losses incurred by persons who have deposited money with, or who have shares in, an
insolvent building society which is a party to the arrangements.

(2) A building society shall not enter into any voluntary arrangements until the
arrangements have been approved by the Commission and authorised by a resolution
passed, at a general meeting of the society or on a postal ballot, as a special resolution.

(3) The Commission shall not approve any voluntary arrangements unless it is satisfied
that the arrangements comply with the Deposit Guarantee Schemes Directive (94/19/
EC).]

(4) The maximum payment to any investor that may be provided for by voluntary
arrangements is such sum as represents the total liability of the insolvent society to
him (of any amount) which is referable to sums deposited with the society or to his
shares in the society, after taking into account payments to him under section 27

(5) No payment under voluntary arrangements shall be made to any person—
(a) in respect of any investment which would be disregarded for the purposes of
section 27(8), or
(b) where the liability of the insolvent society to him is reduced by any set-off for
the purposes of section 27(10); or
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(c) where that person is ineligible for any payment under the protective scheme
provisions of this Part by virtue of a decision of the Board under section 27(4).

(6) Voluntary arrangements may include—
(a) arrangements to constitute, and for contributions to be made to, a fund vested
in trustees appointed under the arrangements, being a standing fund or a fund
established in the event of an insolvency (or a combination of each);

(b) arrangements for payments to be made on behalf of the trustees to investors
by societies participating in the arrangements;

(c) arrangements to protect only specified classes of investor or specified classes
of investment;

(d) arrangements providing for a level of protection more limited than the
maximum allowed by subsection (4) above;

(e) arrangements with the Board or any institution making payments to investors
on the Board’s behalf for the purpose of making payments under the protective
scheme provisions of this Part and voluntary arrangements at the same time; or

(f) arrangements providing, in circumstances specified in them, for payments to
be made by the trustees to the societies making contributions.

(7) Any payment by a society participating in arrangements which include arrangements
falling within subsection (6)(b) above shall be treated for the purposes of this section
as a contribution paid by the society to the trustees and as a payment by the trustees
to the investors.

(8) Subject to subsection (9) below, subsections (2) to (6) of section 28 shall, if the
voluntary arrangements so provide, apply to payments to investors made by the
trustees as they apply to insolvency payments made by the Board.

(9) In relation to a building society insolvency in respect of which the Board and the
trustees have each made payments to investors, the variation in the liquidator’s duty
effected by subsections (2)(c), (4) and (5) of section 28 shall be modified as follows,
that is to say—

(a) subsection (4) shall have effect as if it required the liquidator, before paying
the investor and after paying the Board to the extent required by that
subsection, to pay to the trustees instead of to the investor any amount which,
apart from this paragraph, would be payable to the trustees on account of the
liability to the trustees referable to deposits of the investor; and

(b) subsection (5) shall have effect with a corresponding modification in respect
of any such amount referable to shares of the investor,

and, in this subsection, “the liability to the trustees", means the liability to the trustees
which, by virtue of subsection (8) above, corresponds to the liability to the Board
imposed by section 28(2)(a).

(10) In this section “insolvent” and “insolvency”, in relation to a building society, have
the meanings given by ["'®section 25A]; and “the trustees”, in relation to voluntary
arrangements, means the trustees appointed under them.

Textual Amendments
F159 S.31(1)-(3) substituted (1.12.1997 in specified cases and for specified purposes and otherwise in
accordance with art. 2(2)(3)(5) of S.1. 1997/2668) by 1997 c. 32, ss. 43, 47(3), Sch. 7 para. 11; S.L.
1997/2668, art. 2, Sch. Pt. TI(w)(z)(iii)
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F160 Words in s. 31(10) substituted (18.7.1996) by S.I. 1996/1669, reg. 23, Sch. 5 para. 3

Modifications etc. (not altering text)
C43 Ss. 29-31: power to repeal conferred (9.6.1997) by 1997 c. 32, s. 32(5)(a); S.I1. 1997/1427, art. 2(g)

32 Special provisions as regards investors.

The Provisions of Schedule 7 to this Act relating to shareholders in and depositors
with a building society shall have effect.

[F'¥'33 Assistance by building societies to other building societies.

Where it appears to the Commission that a building society is in financial difficulties it
may authorise a building society to lend money to that society, and a building society
shall have power to do so accordingly.]

Textual Amendments
F161 S. 33 repealed (1.12.1997 in specified cases and for specified purposes and otherwise in accordance
with art. 2(2)(3)(5) of S.1. 1997/2668) by 1997 c. 32, ss. 12(1)(b), 46(2), 47(3), Sch. 9; S.1. 1997/2668,
art. 2, Sch. Pt. II(j)(y)(cc)(iii)

[F'’PART V

POWERS TO PROVIDE SERVICES]

Textual Amendments
F162 Pt. V (ss. 34-35) repealed (1.12.1997 in specified cases and for specified purposes and otherwise in
accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 12(1)(c), 46(2), 47(3), Sch. 9; S.I.
1997/2668, art. 2, Sch. Pt. TI(j)(y)(cc)(iv)

[F'*34 Powers to provide financial services or services relating to land.

(1) A building society may provide services of the descriptions for the time being specified
in Part I of Schedule 8 to this Act subject to the restrictions (if any) for the time being
specified in Part II or III of that Schedule.

(2) The appropriate authority may by order vary Schedule 8 by adding to or deleting from
it any description of service or any provision or by varying any description of service
or any provision for the time being specified or contained in it but not so as to confer
any power to provide services other than services that appear to the authority making
the order to be financial services or services relating to land or to be services similar
to any such services.

(3) Any power conferred on building societies under subsection (2) above may be
conferred on building societies of a specified description or all building societies other
than those of a specified description.
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(4) Where a provision of Part I1I of that Schedule states that a power to provide a specified
service is available only to a subsidiary or other associated body of a building society
the power to provide that service is to be treated as a power of the society for the
purposes of section 18 only.

(5) Any power to provide a specified service, if available to a building society or any
subsidiary or other associated body, must, in order to be exercisable, be adopted by
the society.

(6) Subject to any specified restriction, any power to provide a specified service shall be
exercisable in relation to members of the building society or other persons.

(7) Part IV of Schedule 8 has effect for supplementing Parts I, II and III of that Schedule
and the power under subsection (2) above to vary that Schedule includes, without
prejudice to the generality of that subsection, power to make such provision as
appears to the authority making the order to be appropriate by way of a sanction for
contravention of any restriction for the time being contained in Part III.

(8) The “appropriate authority” for the purpose of exercising the powers conferred by this
section is the Treasury as regards any variation of Part I of Schedule 8 with or without
other provision and the Commission in any other case.

(9) The power to make an order under subsection (2) above is exercisable by statutory
instrument and—

(a) in the case of an order varying Part I of Schedule 8 with or without other
provision no such order shall be made unless a draft of it has been laid before
and approved by a resolution of each House of Parliament, and

(b) in the case of any other order, the instrument containing it shall be subject to
annulment in pursuance of a resolution of either House of Parliament.

(10) An order under subsection (2) above may make such incidental and transitional
provision as appears to the authority making the order to be necessary or expedient.

(11) In this section—
“financial services” means any of the following services, that is to say,
banking, insurance, investment, trusteeship and executorship;
“services relating to land” means any service relating to the acquisition,
management, development or disposal of land; and

“specified” means specified for the time being in Schedule 8 to this Act.]

Textual Amendments
F163 Pt. V (ss. 34-35) repealed (1.12.1997 in specified cases and for specified purposes and otherwise in
accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 12(1)(a), 46(2), 47(3), Sch. 9; S.I.
1997/2668, art. 2, Sch. Pts. I(b), II(j)(y)(cc)(iv)

[M'*F1*3Prohibition on linking services.

(1) A building society which, or a subsidiary of which, provides services of any
description specified in Part I of Schedule 8 to this Act shall not offer to make a class
1 advance to any person subject to a condition that any services of that description
which are or may be required by that person in connection with the making of the
advance shall be provided by the society or its subsidiary.
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(2) Where, in connection with a class 1 advance by a building society, several services
are made available by a building society or by a building society and one or more
of its subsidiaries the society shall not, and shall secure that each of its subsidiaries
does not,make the services available on terms other than terms which distinguish
the consideration payable for each service so made available; nor shall any of its
subsidiaries make the services available on terms other than terms which make that
distinction.

(3) Nothing in subsection (2) above prevents a service from being provided free of charge
in particular circumstances.

(4) If a building society contravenes subsection (1) or (2) above the society shall be liable
on summary conviction to a fine not exceeding level 4 on the standard scale and so
shall any officer who is also guilty of the offence.

(5) If a body corporate which is a subsidiary of a building society contravenes
subsection (2) above the body corporate shall be liable on summary conviction to a
fine not exceeding level 4 on the standard scale.]

Textual Amendments
F164 Pt. V (ss. 34-35) repealed (1.12.1997 in specified cases and for specified purposes and otherwise in
accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 12(1)(a), 46(2), 47(3), Sch. 9; S.I.
1997/2668, art. 2, Sch. Pts. I(b), II(j)(y)(cc)(iv)
F165 S. 35 repealed (prosp.) by Courts and Legal Services Act 1990 (c. 41, SIF 76:1), s. 125(7), Sch. 20

PART VI

POWERS OF CONTROL OF THE COMMISSION

[F1%Powers in relation to principal purpose and nature limits]

Textual Amendments
F166 S. 36 and cross-heading substituted (1.12.1997 in specified cases and for specified purposes and
otherwise in accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 13(1), 47(3); S.I.
1997/2668, art. 2, Sch. Pt. II(k)

['36 Power to direct restructuring of business etc.

(1) The provisions of this section have effect where, by reason of a building society’s
failure to comply with—

(a) the requirement imposed by section 5(1)(a) or (b) (purpose or principal
purpose and principal office);
(b) the requirement imposed by section 6(1) (the lending limit); or
(c) the requirement imposed by section 7(1) (the funding limit),
the powers conferred by this section become exercisable by the Commission in relation

to the society (the requirements referred to in paragraphs (a), (b) and (c) above being
referred to in this section as “the relevant statutory requirements”).
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(2) The Commission may give the society a direction under subsection (3), (5) or (6)
below.

(3) A direction by the Commission under this subsection is a direction requiring the
society, within a specified period, to submit for its approval a plan (in this section
referred to as a “restructuring plan") designed to secure the following purposes, that
is to say—

(a) that the society will, by the end of a specified period, comply with the relevant
statutory requirements as applied at the last day of that period, and

(b) that it will not thereafter fail to comply with those requirements.

(4) For the purpose of applying the relevant statutory requirements as directed by
subsection (3)(a) above—
(a) in the case of a requirement which operates by reference to a quarter day, the
day as at which the requirements are to be applied shall be treated as such a
day; and
(b) the assets and liabilities of the society shall be determined by reference to a
balance sheet prepared by the directors by reference to that day and sent to
the Commission within the period of three months beginning with that day;

and subsection (4) of section 81 shall apply in the event of a default in complying with

this provision as it applies in the event of a default in complying with subsection (2)
of that section.

(5) A direction by the Commission under this subsection is a direction requiring the
society—
(a) within a specified period, to submit to its members for their approval at a
meeting the requisite transfer resolutions for a transfer of the business of the
society to a company under section 97; and

(b) to notify the Commission of the result of the meeting.

(6) A direction by the Commission under this subsection is a direction requiring the
society, at its option, either—
(a) within a specified period, to submit for approval a restructuring plan; or
(b) within a specified period, to submit to its members for their approval at a
meeting the requisite transfer resolutions for a transfer of the business of the
society to a company under section 97,
and, within a specified period, to notify the Commission of the option it has decided
to pursue.

(7) Where the Commission gives a direction under subsection (3), (5) or (6) above, it may
also give a direction under this subsection—

(a) imposing limitations on the issue of shares, the acceptance of deposits or the
making of loans;

(b) requiring the society within a specified period to take certain steps, or to
refrain from adopting or pursuing a particular course of action, or to restrict
the scope of its business in a particular way;

(c) requiring the society within a specified period to take steps with regard to the
conduct of the business of any connected undertaking of the society;

(d) requiring within a specified period the removal of any director or other officer.

(8) Where a restructuring plan is submitted by a society to the Commission under
subsection (3) or (6) above then—
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(a) if it appears to the Commission that the plan is reasonably likely to secure
its purposes, the Commission shall approve it and direct the society to carry
it out;

(b) if it appears to it that the plan is, with modifications, likely to secure
its purposes and the Commission and the society agree on appropriate
modifications within the period of 21 days from the date on which the
Commission notifies the society of the modifications it proposes for the
society’s agreement, the Commission shall approve the plan as modified and
direct the society to carry it out;

but otherwise it shall reject the plan.

(9) Where a meeting is held, in pursuance of a direction under subsection (5) or (6) above,

for the purpose of voting on the requisite transfer resolutions, then—

(a) if the resolutions are agreed to and the confirmation of the transfer by the
Commission is obtained, the society shall proceed under section 97 to transfer
its business to a successor company;

(b) if either resolution is disagreed to, the society shall notify the Commission of
that fact as soon as it is practicable to do so.

(10) In the event of the Commission receiving a notice from a society under subsection (9)

(b) above, it may, if it thinks fit, serve on the society a direction requiring it, within
a specified period, to submit to the Commission for its approval a restructuring plan;
and if the Commission does so, subsection (8) above shall apply as if the plan had
been submitted under subsection (3) above.

(11) The Commission may, if it thinks fit, extend or further extend any period during

which a building society is to take any steps required of it under any of the foregoing
provisions of this section and may do so whether or not application is made to it before
the expiry of the period in question.

(12) If a building society which has been directed under subsection (8) above to carry out a

restructuring plan fails, within the period allowed to it under the foregoing provisions
of this section, to secure the purpose of the plan specified in subsection (3)(a) above,
the powers conferred on the Commission by section 36A shall become exercisable in
relation to the society.

(13) If a building society fails, within the period allowed to it under the foregoing

provisions of this section—

(a) where it has been given a direction under subsection (3) or (10) above, to
submit a restructuring plan;

(b) where it has been given a direction under subsection (5) above, to submit to
members the requisite transfer resolutions;

(c) whereithasbeen given a direction under subsection (6) above, to either submit
a restructuring plan or submit to members the requisite transfer resolutions;

(d) where it has been given a direction under subsection (7) above, to comply
with any requirement imposed by the direction;

(e) where it has been directed under subsection (8) above to carry out a
restructuring plan, to secure the purpose of the plan specified in subsection (3)
(a) above;

(f) to agree to the requisite transfer resolutions submitted to the members in
pursuance of subsection (5) or (6) above; or
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(g) where it has agreed to the requisite transfer resolutions, to proceed under
section 97 to transfer its business to the successor company,

or if the Commission rejects a restructuring plan under subsection (8) above, the
powers conferred on the Commission by section 37 shall become exercisable in
relation to the society.

(14) The provisions of Schedule 7A to this Act regulating the giving of directions apply in
relation to directions under subsection (3), (5), (6), (7) or (10) above.

(15) In this section—

“confirmation”, “the requisite transfer resolutions” and “transfer” have the
same meaning as in section 97;

“quarter day” has the same meaning as in sections 6 and 7.

(16) Nothing in this section implies that it is improper for the Commission to give to a
building society or building societies generally an indication of the action it might or
might not take in relation to any proposed activity of theirs.]

Textual Amendments
F167 S. 36 and cross-heading substituted (1.12.1997 in specified cases and for specified purposes and
otherwise in accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 13(1), 47(3); S.I.
1997/2668, art. 2, Sch. Pt. ITI(k)

[F'**36A Power to make prohibition orders.

(1) Where by virtue of section 36(12) the powers conferred by this section become
exercisable in relation to a building society, the Commission may serve on the society
a notice of the Commission’s intention to issue a prohibition order directed to the
society.

(2) A prohibition order under this section is an order—

(a) prohibiting, subject to the saving or transitional provisions of the order, the
continuance or, as the case may be, the carrying on of the activity specified
in the order after a date so specified, either absolutely or unless conditions so
specified are complied with; and

(b) requiring, subject to the saving or transitional provisions of the order, the
disposal within a period specified in the order of all assets acquired or
otherwise in its possession by virtue of the activity.

(3) A disposal of assets in pursuance of a prohibition order shall vest the assets in the
transferee but without prejudice to any claim against the society by a person who had
an interest in the assets.

(4) The saving or transitional provisions which may be included in a prohibition order
shall be such as appear to the Commission to be just having regard to—

(a) the interests of shareholders of and depositors with the society; and
(b) the interests of other persons who will be affected by the order.

(5) A notice under subsection (1) above of the Commission’s intention to issue a
prohibition order shall—
(a) specity the date on which the order is to be issued, being a date not earlier
than the end of the period of 21 days beginning with the date of the notice;
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(b) specify the terms of the order, including any saving or transitional provisions
proposed to be included in it; and

(c) inform the society of its right to make representations to the Commission, not
less than 7 days before the date specified in the order, as to the provisions to
be included in the order.

(6) After considering any representations made by the society, the Commission may make
the prohibition order with such saving and transitional provisions (if any) as it thinks
just; and where it does so, the Commission—

(a) shall issue the order by causing it to be served on the society; and
(b) shall direct the central office to keep a copy of it in the public file of the society.

(7) A prohibition order so made and issued shall, subject to subsection (11) below, take
effect on the date specified in the order.

(8) A copy of any order issued under subsection (6) above shall also be served on each
director and on the chief executive of the society.

(9) The requirement of subsection (8) above, so far as it relates to directors, is satisfied
by serving a copy on each director whose appointment has been officially notified
and the non-receipt of a copy by a director or the chief executive does not affect the
validity of the order.

(10) Subject to subsection (11) below, a prohibition order shall remain in force until
revoked by the Commission.

(11) The Commission may suspend or revoke a prohibition order so far as it relates to
an asset the disposal of which appears to it, on the application of the society, to be
impracticable.

(12) If a society contravenes a prohibition order issued against it under this section—
(a) the power conferred on the Commission by section 37(1) shall become
exercisable in relation to the society; and
(b) the Commission may exercise that power or certify the contravention in
writing to the High Court, or do both of those things;

but the contravention shall not invalidate any transaction or other act.

(13) On receiving such a certification, the High Court—
(a) may inquire into the case; and
(b) after hearing any witnesses who may be produced against or on behalf of the
society and after hearing any statement which may be offered in defence, may
punish the society in like manner as if it had been guilty of contempt of the
court.

(14) Where a contravention of a prohibition order which is so certified is proved to have
been committed with the consent or connivance of, or to be attributable to any neglect
on the part of, any officer of the society he, as well as the society, may be punished in
like manner as if he had been guilty of contempt of the court.

(15) In the application of this section to a building society whose principal office is in
Scotland, references to the High Court shall be read as references to the Court of
Session. |
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Textual Amendments
F168 S. 36A inserted (1.12.1997 in specified cases and for specified purposes and otherwise in accordance
with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 14, 47(3); S.I. 1997/2668, art. 2, Sch. Pt. TI(I)

[F'®37 Powers to petition for winding up etc.

(1) Where—

(a) by virtue of section 36(13) the powers conferred by this section become
exercisable in relation to a building society;

(b) by virtue of section 36 A(12) the power conferred by this subsection becomes
so exercisable; or
(¢) the Commission has reason to believe that a building society has ceased to
comply with the requirement imposed by section 5(1)(a) (purpose or principal
purpose),
the Commission may present a petition to the High Court for the winding up of the
society under the applicable winding up legislation; and the power conferred by this
subsection is available to the Commission whether or not it has previously presented
a petition.

(2) Where by virtue of section 36(13) the powers conferred by this section become
exercisable in relation to a building society, the Commission may make an application
to the High Court for an order giving directions to the society under subsection (3)
below; and the power conferred by this subsection is available to the Commission
whether or not it has previously made an application for such an order.

(3) An order under this subsection is an order directing the society to comply with a
direction under subsection (3), (5), (6), (7) or (10) of section 36 as directed in the order,
or to carry out a restructuring plan as so directed.

(4) Where the High Court makes an order under subsection (3) above, the Commission
shall give a copy of it to the central office and the central office shall keep the copy
in the public file of the society.

(5) The High Court shall not make an order winding up the society on an application under
subsection (1)(c) above unless it is satisfied that the society has ceased to comply with
the requirement imposed by section 5(1)(a).

(6) In the application of this section to a building society whose principal office is in
Scotland, references to the High Court shall be read as references to the Court of
Session. ]

Textual Amendments
F169 S. 37 substituted (1.12.1997 in specified cases and for specified purposes and otherwise in accordance
with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 15, 47(3); S.1. 1997/2668, art. 2, Sch. Pt.
TI(m)
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Power to determine extent of building society powers

[F'7°38 Power to determine building society’s powers.

(1) The Commission shall have power to determine whether a particular activity of a
building society or its subsidiary is or is not within the existing powers of the society
and may, if it thinks fit, take such professional advice as it considers it needs to enable
it to make the determination.

(2) A determination may be made under this section in relation to an activity which is
proposed to be carried on as well as in relation to one which is being carried on.

(3) The powers of the Commission in relation to a building society are exercisable—
(a) on an application made by the society, requesting the Commission to make
the determination,
(b) on an application made by the society at the direction of the central office
under Part II of Schedule 2 to this Act, or

(c) on the Commission’s own motion or on an application made by the society
at its direction,

as provided in subsection (4), (5), (6) or (8) below.

(4) A building society may at any time, on complying with the following provisions of
this section, make an application to the Commission for a determination under this
section whether an activity specified in the application is or is not within its powers if
the directors of the society are of the opinion that there is a doubt about the existence
or extent of the powers to carry on the activity which requires to be resolved in the
interests of the society.

(5) A building society which has been directed by the central office under Part II of
Schedule 2 to this Act to make an application to the Commission under this section
shall, in accordance with the direction, make an application to the Commission for a
determination whether the activity specified in the application is or is not within its
powers.

(6) If it appears to the Commission at any time that a building society or its subsidiary is
carrying on or is about to carry on an activity which is or may be outside the existing
powers of the society, the Commission may, by notice to the society specifying the
activity and its opinion, direct it to make an application for a determination under this
section whether the activity is or is not within its powers and it shall be the duty of
the society to comply with the direction.

(7) A direction under subsection (6) shall require the application to be made within the
period of 21 days beginning with the date on which the notice is given, but the
Commission may extend or further extend the period within which the application is
to be made.

(8) If a building society fails, within the time allowed by or under subsection (7) above, to
make an application as directed under subsection (6) above, the Commission may, of
its own motion, proceed to make a determination under this section as if an application
had been made by the society.

(9) An application by a building society under subsection (4), (5) or (6) above shall be
made in writing, signed by the secretary as such an application, and shall comprise—
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(a) a statement of the question for determination, specifying the activity and the
powers in question, the nature of the doubt and (except in the case of an
application under subsection (6)) the arguments for and against the activity
being within those powers, as they appear to the society, and

(b) such documents or draft documents and such other information as are
necessary to enable the determination to be made.

(10) The statement of the question for determination may, with the agreement of the
Commission, be amended at any time before the determination is made and in that
event further documents and other information may be included in the application.

(11) The Commission may, by notice to the society, require a society making an application
under subsection (4), (5) or (6) above to amend the statement of the question for
determination or to furnish such further documents or other information or such
explanations of the statement, documents or information as appear to it to be necessary
to enable the determination of the question to be made; and the Commission may allow
or require the explanations to be made orally instead of in writing.

(12) In this section and sections 39 and 40—

“activity” includes the exercise, or purported exercise, of any power under
this Act, including the holding of any property or rights;

“existing”, with reference to powers, means existing at the relevant date
and, in relation to a building society, “existing powers” denotes the powers it
has, or has adopted, under this Act, with any restrictions it has assumed, as
at that date but disregarding anything done by the Commission and then in
force (otherwise than under section 39 or 40) by virtue of which the society
is precluded from exercising, or is subject to restrictions on the exercise of,
its powers;

“the relevant date”, in relation to a building society, means—

(a) in a case where the Commission decides to proceed of its own motion, the
date when the Commission so decides;

(b) inacase where the society makes the application at the direction of the central
office, the date specified in the direction; and

(c) in any other case, the date on which the society makes the application.

(13) Nothing in this section or section 39 or 40 implies that it is improper for the
Commission to give to a building society or building societies generally an indication
of the action it might or might not take in relation to any proposed activity of theirs;
and if any determination comes to be made in relation to the activity the proceedings
shall not be liable to be set aside by reason of the indication having been given.|

Textual Amendments
F170 Ss. 38-40 repealed (1.12.1997 in specified cases and for specified purposes and otherwise in
accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 12(1)(d), 46(2), Sch. 9; S.I.
1997/2668, art. 2, Sch. Pt. TI(j)(y)(cc)(V)

[F'7'39 The determination: notification, effect, appeal.

(1) A determination of the Commission under section 38 shall be in writing and, as
soon as practicable after it is made, the Commission shall notify the society of the
determination and the reasons for it.
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(2) On receiving notice of the determination the society shall, if it is a determination that
the activity in question was outside its powers, forthwith send a copy of it to every
person who the society has reason to believe will or may be affected by it other than
a person whose only interest is as a shareholder in, or depositor with, the society.

(3) Subject to subsection (4) below, the Commission shall, within the period of one month
beginning with the date of the notice to the society under subsection (1) above, publish
the determination in such manner as it thinks appropriate.

(4) Where the determination is made on an application made by the society under
section 38(4), the Commission may, on the application of the society, postpone the
publication of the determination for such period as it thinks fit, not exceeding the
period of six months beginning with the date of the notice to the society under
subsection (1) above, if it appears to the Commission that it is just to do so.

(5) A determination under section 38 shall bind all persons, whether or not (in the case of
an application) they were parties to it and, subject to any appeal under subsection (8)
below, shall be final and conclusive for all purposes.

(6) Where the activity in question was at the relevant date being carried on by the society
and the determination is that the activity is outside the powers of the society the
directors of the society shall be personally liable, jointly and severally, for any loss or
expense to the society consequent on the activity’s being outside its powers (including,
if a prohibition order under section 40 is made, any loss or expense consequent on
the order).

(7) If it appears to the Commission that proceedings under subsection (6) above have not
been, but ought in the interests of the society to be, brought, the Commission may
bring such proceedings in the name and on behalf of the society; and if it does so the
Commission may indemnify the society against the costs or expenses incurred by the
society in, or in connection with, proceedings brought by virtue of this subsection.

(8) Any person affected by a determination under section 38 shall be entitled within the
period of six weeks beginning with the date of the notice under subsection (1) above
or such further period as the Court may allow, to appeal to the High Court against the
determination in accordance with rules of court on the ground that it is erroneous in
law and the Commission shall be made respondent on the appeal.

(9) On any appeal to the High Court under subsection (8) above the High Court may
confirm, reverse or vary the determination appealed from.

(10) In the application of this section to a building society whose principal office is in
Scotland, references to the High Court shall be read as references to the Court of
Session.

(11) The Commission may, if it thinks fit, require a building society in whose case it has
made a determination under section 38 to pay such fee as the Commission directs.]

Textual Amendments
F171 Ss. 38-40 repealed (1.12.1997 in specified cases and for specified purposes and otherwise in
accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 12(1)(d), 46(2), Sch. 9; S.I.
1997/2668, art. 2, Sch. Pt. II(j)(y)(cc)(v)


http://www.legislation.gov.uk/id/uksi/1997/2668
http://www.legislation.gov.uk/id/ukpga/1997/32
http://www.legislation.gov.uk/id/ukpga/1997/32/section/12/1/d
http://www.legislation.gov.uk/id/ukpga/1997/32/section/46/2
http://www.legislation.gov.uk/id/ukpga/1997/32/schedule/9
http://www.legislation.gov.uk/id/uksi/1997/2668
http://www.legislation.gov.uk/id/uksi/1997/2668
http://www.legislation.gov.uk/id/uksi/1997/2668/article/2
http://www.legislation.gov.uk/id/uksi/1997/2668/schedule/part/II/j/y/cc/v

Building Societies Act 1986 (c. 53) {3
Part VI — Powers of Control of the Commission
Document Generated: 2023-04-30
Status: Point in time view as at 17/07/2001. This version of this Act contains provisions that are not valid for this point in time.
Changes to legislation: Building Societies Act 1986 is up to date with all changes known to be in force on or
before 30 April 2023. There are changes that may be brought into force at a future date. Changes that have
been made appear in the content and are referenced with annotations. (See end of Document for details)

[?40 Power to make prohibition orders.

(1) On or at any time after making a determination under section 38 that a specified
activity is outside the powers of a building society, the Commission shall, if it appears
to it—

(a) that the activity is being carried on by the society, or
(b) that the activity has not been but, unless a prohibition order is made under this
section, may be carried on by the society.

serve on the society a notice of the Commission’s intention to issue a prohibition order
directed to the society.

(2) A prohibition order under this section is an order prohibiting, subject to the saving or
transitional provisions of the order, the continuance or, as the case may be, the carrying
on of the activity specified in the order, either absolutely or unless conditions specified
in the order are complied with, after a date specified in the order and requiring, subject
to the saving or transitional provisions of the order, the disposal within a specified
period of all assets acquired or otherwise in its possession by virtue of the activity.

(3) A disposal of assets in pursuance of a prohibition order shall vest the assets in the
transferee but without prejudice to any claim against the society by a person who had
an interest in the assets.

(4) The saving or transitional provisions which may be included in a prohibition order
shall be such as appear to the Commission to be just having regard to the interests of
shareholders of and the depositors with the society and the interests of other persons
who will be affected by the order; but the provisions shall not in any respect suspend
the operation of the order beyond the period of one year.

(5) A prohibition order may include a direction for treating assets of any description as
assets of the class specified in the direction for the purposes of the requirements of
Part III for the structure of commercial assets.

(6) A notice under subsection (1) above of the Commission’s intention to issue a
prohibition order shall—

(a) specify the date on which the order is to be issued, being a date not earlier
than the end of the period of 21 days beginning with the date of the notice;

(b) specify the terms of the order, including any saving or transitional provisions
proposed to be included in it;

(c) inform the society of its right to make representations to the Commission
before the order is issued as to the saving or transitional provisions to be
included in the order; and

(d) inform the society of its duty under subsection (7) below.

(7) On receiving a notice under subsection (1) above the society shall forthwith send a
copy of it to every other person whom it has reason to believe will or may be affected
by the determination under section 38 on which the order will be founded.

(8) Any person who may be affected by the determination under section 38 on which the
order will be founded may, at any time before the order is made, make representations
to the Commission as to the inclusion in it of saving or transitional provisions affecting
his interests and they may be made orally or in writing.

(9) After considering any representations made under subsection (8) above
the Commission shall make the prohibition order with such saving and
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transitionalprovisions (if any) as it thinks just, shall issue the order by causing it to
be served on the society and shall direct the central office to keep a copy of it in the
public file of the society.

(10) A prohibition order so made and issued shall, subject to subsection (15) below, take
effect on the date specified in the order.

(11) A copy of any order issued under subsection (9) above shall also be served on each
director and on the chief executive of the society.

(12) The requirement of subsection (11) above, so far as it relates to directors, is satisfied
by serving a copy on each director whose appointment has been officially notified
and the non-receipt of a copy by a director or the chief executive does not affect the
validity of the direction.

(13) Subject to subsection (14) below, a prohibition order shall remain in force until
revoked by the Commission.

(14) The Commission may suspend or revoke a prohibition order so far as it relates to
an asset the disposal of which appears to it, on the application of the society, to be
impracticable.

(15) If, when a prohibition order has been made, an appeal is pending before the High
Court under section 39(8) against the determination on which the order is founded the
High Court may, on application made to it, order that the operation of the prohibition
order be stayed until the determination of the appeal; but it shall not do so unless it is
satisfied that it is in the public interest that it be stayed.

(16) If a society contravenes a prohibition order issued against it under this section the
Commission may certify the contravention in writing to the High Court; and the Court
may thereupon inquire into the case and, after hearing any witnesses who may be
produced against or on behalf of the society and after hearing any statement which
may be offered in defence, may punish the society in like manner as if it had been
guilty of contempt of the court.

(17) In the application of this section to a building society whose principal office is in
Scotland, references to the High Court shall be read as references to the Court of
Session and references to staying shall be read as references to sisting. ]

Textual Amendments
F172 Ss. 38-40 repealed (1.12.1997 in specified cases and for specified purposes and otherwise in
accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 12(1)(d), 46(2), Sch. 9; S.I.
1997/2668, art. 2, Sch. Pt. TI(j)(y)(cc)(V)

Powers in relation to authorisation

41 Power to direct application to renew authorisation.

(1) If, with respect to a building society for which an authorisation is in force, the
Commission has reason to believe that the society’s business is or may be being
conducted in a way that may not adequately protect the investments of sharecholders
and depositors then, subject to subsections (2) and (3) below, it may by notice direct
the society to make an application under this section to renew its authorisation.
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(2) The power conferred on the Commission by this section is not exercisable more
than once during any period of five years during the whole of which the society has
held a current authorisation except where, during that period, the society has, under
section 94, undertaken to fulfill the engagements of another society.

(3) A notice under subsection (1) above shall require the society to make the application
for renewal within such period as is specified in the notice, being a period not shorter
than three nor longer than six months beginning with the date of the notice, but the
Commission may, on representations being made to it, extend or further extend the
period within which the application is to be made.

(4) A notice under subsection (1) shall indicate the grounds on which the Commission
has decided to give a direction under this section.

(5) Authorisation, if renewed under this section, shall be granted unconditionally or
subject to conditions as provided by subsection (6) or (7) below.

[*'*(5A) The Commission shall not grant renewed authorisation to a society if it appears to the

Commission that—
(a) the society is closely linked with any person; and

(b) the society’s close links with that person, or any matters relating to any
non-EEA laws or administrative provisions to which that person is subject,
are such as would prevent the effective exercise by the Commission of its
supervisory functions in relation to the society.|

(6) Subject to subsection [*'"(5A) above and subsection](11) below, the Commission, on

an application duly made for renewal of authorisation under this section, shall grant
unconditional authorisation to the society if it is satisfied that—
(a) the society has qualifying capital of an amount which is not less than the
prescribed minimum;

["'(b) the society has adequate reserves and other capital resources;]

(c) the chairman of the board of directors and any executive directors, the chief
executive, the secretary and the managers (if any) are each fit and proper
persons to hold their respective offices in the society;

(d) theboard of directors, with the chief executive and secretary, have the capacity
and intention to direct the affairs of the society in accordance with the
criteria of prudent management and have secured that those criteria are being
satisfied; F'7°. . .

['7(dd) each of the persons who, either alone or with any associate or
associates, has a qualifying holding in the society is a fit and proper
person to have such a holding; and]

(e) the investments of shareholders and depositors will be adequately protected
without the imposition of conditions.

(7) If the Commission, on an application so made, is not satisfied of the matters specified
in subsection (6) above in relation to the society, it shall, subject to subsection [ "4(5A)
above and subsection](10) below—

[""7®(a) ifthose matters include the matter specified in paragraph (a) of that subsection,
refuse to grant authorisation; or
(b) in any other case—
(1) if it is satisfied that the imposition of conditions would secure the
protection of the investments of shareholders and depositors, grant
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authorisation subject to such conditions to be complied with by the
society (whether or not they correspond to any conditions in force
as respects the current authorisation) as the Commission thinks fit to
impose to secure that purpose; or

(i) if not so satisfied, refuse to grant the authorisation;]

and if it refuses to grant authorisation under this section the authorisation current under
section 9 shall expire on the date specified by the Commission in the notice of its
refusal except where section 46(4) applies.

(8) If the Commission refuses to grant authorisation to a building society under this
section it shall inform the central office of the fact and the date on which the current
authorisation of the society expires; and the central office shall record that date in the
public file of the society.

(9) Subsections (6) and (7) of section 9 apply as respects the imposition of conditions on
the renewal of authorisation under this section as they apply as respects the imposition
of conditions under that section.

(10) The provisions of Schedule 3 to this Act regulating—
(a) the making and determination of applications for authorisation,
(b) the furnishing of information or additional information in connection with
such applications, and
(¢c) the imposition of conditions of authorisation,

apply in relation to authorisation under this section.

(11) The making of an application under this section at the direction of the Commission
shall not preclude the Commission, at any time while the application is pending,
from imposing conditions on the society’s authorisation under section 42 or revoking
the society’s authorisation under section 43; but if it revokes the authorisation the
proceedings under this section shall abate.

(12) An authorisation granted under this section shall be treated for the purposes of this
Act as an authorisation granted under section 9 and in particular subsection (9) of that
section shall apply as if any conditions had been imposed under subsection (5) of that
section.

["°(13) Any expression used in this section to which a meaning is given by subsection (13)

of section 9 has that meaning in this section; and for the purposes of this section
subsection (13A) of that section shall apply as if the reference to subsection (4)(b) of
that section were a reference to subsection (6)(c) of this section.]

Ay
1Sy
O 6)

[F'*(17) In this section “adequate” means adequate having regard to the range and scale of the

society’s business; and in this subsection—
(a) “business” includes business the society proposes to carry on; and

(b) the reference to the society’s business includes, where it has connected
undertakings, a reference to the business of those undertakings.]
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Textual Amendments

F173 S.41(5A) inserted (18.7.1996) by S.I. 1996/1669, reg. 6(2)

F174 Words in s. 41(6)(7) inserted (18.7.1996) by S.1. 1996/1669, reg. 6(2)

F175 S.41(6)(b) substituted (1.12.1997 in specified cases and for specified purposes and otherwise in
accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 43, 47(3), Sch. 7 para. 12(2); S.L.
1997/2668, art. 2, Sch. Pt. II(w)(z)(iv)

F176 S.41(6): word following paragraph (d) omitted (1.1.1993) by virtue of S.I. 1992/3218, reg. 69

F177 S. 41(6)(dd) inserted (1 1.1993) by S.I. 1992/3218, reg. 69

F178 S. 41(7)(a)(b) substituted (9.6.1997) by 1997 c. 32, s. 43, Sch. 7 para. 12(3); S.I. 1997/1427, art. 2(k)
(n)(ii)

F179 S.41(13) substituted (1.12.1997 in specified cases and for specified purposes and otherwise in
accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 43, 47(3), Sch. 7 para. 12(4); S.L.
1997/2668, art. 2, Sch. Pt. II(w)(z)(iv)

F180 S.41(14)-(16) ceased to have effect (9.6.1997) by virtue of 1997 c. 32, s. 43, Sch. 7 para. 12(1); S.I.
1997/1427, art. 2(k)(n)(ii); and repealed (1.12.1997) by 1997 c. 32, s. 46(2), Sch. 9; S.I. 1997/2668,
art. 2, Sch. Pt. I(o)(iii)

F181 s. 41(17) substituted (1.12.1997 in specified cases and for specified purposes and otherwise in
accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 43, 47(3), Sch. 7 para. 12(5); S.1.
1997/2668, art. 2, Sch. Pt. II(w)(z)(iv)

Modifications etc. (not altering text)
C44 S. 41 continued for 5 years from 25.7.1991 by S.I. 1991/1518, art. 2 (revoked (25.7.1996) by S.I.
1996/1844, art. 3).
S. 41 continued for 5 years from 25.7.1996 by S.I. 1996/1844, art. 2
S. 41 made permanent (9.6.1997) by 1997 c. 32, s. 43, Sch. 7 para. 12(1); S.I. 1997/1427, art. 2(k)(n)
(i)
C45 S.41(6)(a) modified (1.1.1993) by S.I. 1992/3218, reg. 83, Sch. 11 Pt. IV para. 18(2)(a)

42 Imposition of conditions on current authorisation.

(1) If, with respect to a building society for which an authorisation is in force, the
Commission considers it expedient to do so in order to protect the investments of
shareholders or depositors it may, subject to subsection (7) below, impose conditions
to be complied with by the society.

(2) Section 45 has effect for the purpose of any determination whether or not it is expedient
to exercise the powers conferred by this section.

(3) Failure by a society to comply with conditions imposed under this section shall render
it liable, if other conditions are not imposed on it under this section, to have its
authorisation revoked under section 43(1).

(4) The conditions that may be imposed by the Commission under this section may—
(a) relate to any activities of the society, whether or not those for which
authorisation is required; and
(b) require the society to take certain steps or to refrain from adopting or pursuing
a particular course of action or to restrict the scope of its business in a
particular way.

(5) Without prejudice to the generality of subsection (4) above, conditions imposed under
this section may—
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(a) impose limitations on the issue of shares, the acceptance of deposits or the
making of advances or other loans;

(b) require the society to take steps with regard to the conduct of the business of
any [""*connected undertaking]; "'%. . .

(¢c) require the removal of any director or other officer.

[F184 and

(d) require any person who, either alone or with any associate or associates, has a
qualifying holding in the society so to reduce that holding that it ceases to be such
a holding.|

(6) The Commission may impose conditions under this section where it proceeded under
section 41 or where it proceeded under section 43 with a view to revoking the society’s
authorisation.

(7) ["*Subject to section 42A]the Commission shall not impose conditions under this
section except in accordance with the provisions of Part III or, where applicable, Part
IV of Schedule 3 to this Act; and the other provisions of that Part shall have effect in
relation to the imposition of conditions under this section.

(8) Conditions imposed under this section—
(a) may be varied from time to time (and notwithstanding any pending appeal)
by agreement between the Commission and the society; and
(b) may be revoked at any time by the Commission if it is satisfied that the
investments of shareholders and depositors will be adequately protected
without the conditions.

(9) Any expression used in this section to which a meaning is given by section 9(13) has
that meaning in this section.

Textual Amendments

F182 Words in s. 42(2)(b) substituted (1.12.1997 in specified cases and for specified purposes and otherwise
in accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 43, 47(3), Sch. 7 para. 13(1);
S.I. 1997/2668, art. 2, Sch. Pt. II(w)(z)(v)

F183 S. 42(5): word immediately before paragraph (c) omitted (1. 1. 1993) by virtue of S.I. 1992/3218, reg.
70

F184 S. 42(5)(d) and word preceding it inserted (1. 1. 1993) by S.I. 1992/3218, reg. 70

F185 Words in s. 42(7) inserted (9.6.1997) by 1997 c. 32, s. 43, Sch. 7 para. 13(2); S.I. 1997/1427, art. 2(b)

Modifications etc. (not altering text)
C46 S.42(1) applied (with modifications) (1.7.1995) by S.I. 1995/1442, reg. 51(1) (with transitional and
transitory provisions in regs. 53(2), 54(2))

['*42 A Imposition or variation of conditions in urgent cases.

(1) No notice need be given under Part III or Part IV of Schedule 3 to this Act in respect
of the imposition of conditions under section 42 in any case in which the Commission
considers that the conditions should be imposed as a matter of urgency.

(2) Conditions imposed under section 42 may be varied by the Commission without the
agreement of the building society concerned in any case in which the Commission
considers that the conditions should be varied as a matter of urgency.
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(3) In any such case the Commission may by written notice to the building society
concerned impose or vary the conditions.

(4) Any such notice shall state the reasons for which the Commission has acted and
particulars of the rights conferred by subsection (6) below and by section 46.

(5) If conditions as imposed or varied by a notice under subsection (3) above include a
requirement for the removal from office of any person who is an officer of the society,
the Commission shall give that person—

(a) acopy of that notice; and
(b) astatement of his rights under subsection (6) below;

but the Commission may omit from a copy notice given to a person by virtue of this
subsection any matter which does not relate to him.

(6) A building society to which a notice is given under subsection (3) above of the
imposition or variation of conditions, and a person who is given a copy of it by virtue
of subsection (5) above, may within the period of 14 days beginning with the day on
which the notice was given make representations to the Commission.

(7) After giving a notice under subsection (3) above imposing or varying conditions and
taking into account any representations made in accordance with subsection (6) above
the Commission shall decide whether—

(a) to confirm or rescind its original decision; or
(b) to impose different conditions or to vary the conditions in a different manner.

(8) The Commission shall within the period of 28 days beginning with the day on which
the notice was given under subsection (3) above give the building society concerned
written notice of'its decision under subsection (7) above and, except where the decision
is to rescind the original decision, the notice shall state the reasons for the decision.

(9) Where the notice under subsection (8) above is of a decision to take the action specified
in subsection (7) (b) above the notice under subsection (8) shall have the effect of
imposing the conditions specified in the notice, or varying the conditions in the manner
so specified, with effect from the date on which the notice is given.]

Textual Amendments
F186 S. 42A inserted (9.6.1997) by 1997 c. 32,s. 16; S.1. 1997/1427, art. 2(b)

[F*"42B Power to direct transfers of engagements or business.

(1) If, with respect to a building society for which an authorisation is in force, the
Commission considers it expedient to do so in order to protect the investments of
shareholders or depositors, it may either—

(a) direct the society, within a specified period, to transfer all its engagements to
one or more other building societies under section 94; or

(b) direct the society, within a specified period, to transfer its business to an
existing company under section 97.

(2) Failure by a society to comply with a direction given under subsection (1) shall render
it liable to have its authorisation revoked under section 43(1).

(3) Where the Commission—
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(a) gives a building society a direction under subsection (1)(a) above; or

(b) does not give a building society such a direction solely because the society is
already seeking to transfer all its engagements to one or more other building
societies under section 94,

the Commission may, if it considers it expedient to do so in order to protect the
investments of shareholders or depositors, direct that, instead of resolving to transfer
its engagements by the two resolutions required by section 94(2) (with or without the
additional resolution required by section 94(3)), the society may resolve to do so by
a resolution of the board of directors.

(4) Where the Commission—

(a) gives a building society a direction under subsection (1)(b) above; or

(b) does not give a building society such a direction solely because the society
is already seeking to transfer its business to an existing company under
section 97,

the Commission may, if it considers it expedient to do so in order to protect the
investments of shareholders or depositors, direct that, instead of approving the transfer
and the terms of the transfer by the two resolutions required by section 97(4)(c), the
society may approve the transfer and those terms by a resolution of the board of
directors.

(5) A direction under subsection (3) or (4) above—

(a) shall be in writing;

(b) may be given subject to such limitations or conditions as the Commission may
think fit; and

(c) unless renewed by a further direction, shall cease to have effect at the end of
the period of 90 days beginning with the day on which it is given.

(6) Section 45 has effect for the purpose of any determination whether or not it is expedient

to exercise the powers conferred by this section.

(7) In Schedule 8A to this Act—

(a) PartI(which contains provisions modifying sections 94 to 96 and Schedule 16
to this Act) shall apply where a direction is given under subsection (3) above;
and

(b) Part II (which contains provisions modifying sections 97 to 100 and
Schedule 17 to this Act) shall apply where a direction is given under
subsection (4) above.

(8) The Commission, with the consent of the Treasury, may make regulations for the

purpose of specifying, as prescribed matters—
(a) the matters of which statements under paragraph 3 of Schedule 8A to this Act
are to give particulars; and
(b) the matters of which statements under paragraph 9 of that Schedule are to give
particulars.

(9) The power to make regulations under this section is exercisable by statutory instrument

which shall be subject to annulment in pursuance of a resolution of either House of
Parliament.]
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Textual Amendments
F187 S. 42B inserted (9.6.1997) by 1997 c. 32, s. 17(1); S.1. 1997/1427, art. 2(c)

[F"*¥42C Notification and confirmation of transfer directions.

(1) A direction under section 42B(1) shall be given by notice in writing and may be varied
by a further direction; and a direction may be revoked by the Commission by a notice
in writing to the building society concerned.

(2) A direction under section 42B(1), except one varying a previous direction with the
agreement of the building society concerned—
(a) shall state the reasons for which it is given and give particulars of the society’s
rights under subsection (3) below and section 46; and
(b) shall cease to have effect at the end of the period of 28 days beginning with
the day on which it is given unless before the end of that period it is confirmed
by a further written notice given by the Commission to the society concerned.

(3) A building society to which a direction is given which requires confirmation under
subsection (2) above may, within the period of 14 days beginning with the day on
which the direction is given, make written representations to the Commission; and the
Commission shall take any such representations into account in deciding whether to
confirm the direction. ]

Textual Amendments
F188 S. 42C inserted (9.6.1997) by 1997 c. 32, s. 18; S.1. 1997/1427, art. 2(c)

43 Revocation of authorisation.

(1) The Commission may, subject to subsection (4) below, revoke a building society’s
authorisation if—

(a) it appears to the Commission that at no time during a financial year of the
society which began and ended during the currency of the authorisation did
the society raise funds or accept deposits of money in pursuance of the
authorisation;

(b) it appears to the Commission that a period of six months has elapsed since the
end of a financial year of the society without the society’s having sent it to the
annual accounts for that year as required by section 81(2);

(c) the Commission is satisfied that, where the society’s authorisation is subject
to conditions, a condition has not been complied with by the society;

["™®(cc) the Commission is satisfied that a direction under section 42B(1) has not been
complied with by the society;
(cd) it appears to the Commission that—
(i) a composition or arrangement with creditors has been made in respect
of the society;
(i1) areceiver or manager of the society’s undertaking has been appointed;

(iii) possession has been taken, by or on behalf of the holders of any
debenture secured by a charge, of any property of the society; or
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(iv) an administration order has been made in relation to the society under
section 8 of the *Insolvency Act 1986; or]

(d) the Commission considers it expedient to do so in order to protect the
investments of shareholders or depositors.

[F(1A) The Commission may, subject to subsection (4) below, revoke a building society’s

authorisation if—
(a) it appears to the Commission that the society’s principal place of business is
or may be outside the United Kingdom;

(b) it appears to the Commission that the society has carried on in the United
Kingdom or elsewhere a listed activity (other than the acceptance of deposits
or other repayable funds from the public) without having given prior notice
to the Commission of its intention to do so;

F¥1bb) it appears to the Commission that the society has failed to comply with any
obligation imposed on it by or under Part IV of this Act;;]

(c) the Commission is informed by The Securities and Investments Board, or
a connected UK authority having regulatory functions in relation to the
provision of financial services, that the society—

(1) has contravened any provision of the Financial Services Act 1986 or

any rules or regulations made under it;

(i) in purported compliance with any such provision, has furnished that
Board or authority with false, misleading or inaccurate information;

(iii) has contravened any prohibition or requirement imposed under that
Act; or

(iv) has failed to comply with any statement of principle issued under that
Act;

(d) the Commission is informed by the Director General of Fair Trading that the
society, or any of the society’s employees, agents or associates (whether past
or present), has done any of the things specified in paragraphs (a) to (d) of
section 25(2) of the Consumer Credit Act 1974;

(e) it appears to the Commission that the society has failed to comply with
any obligation imposed on it by the Banking Coordination (Second Council
Directive) Regulations 1992 [*"%or the Credit Institutions (Protection of
Depositors) Regulations 1995]; or

(f) the Commission is informed by a supervisory authority in another member
State that the society has failed to comply with any obligation imposed on it
by or under any rule of law in force in that State for purposes connected with
the implementation of the Second Council Directive [*'*or Directive 94/19/
EC on deposit-guarantee schemes].

(2) Section 45 has effect for the purposes of any determination whether or not it is
expedient to exercise the power conferred by subsection (1)(d) above.

(3) The Commission shall revoke a building society’s authorisation if—
(a) the society has requested it to revoke its authorisation;
(b) the society has requestedthe central office to cancel its registration;

(c) the society has failed, when directed to do so under section 41, to make an
application for the renewal of its authorisation within the period allowed under
that section;

["®*(cc) it appears to the Commission that—
(1) the society is closely linked with any person; and
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(ii) the society’s close links with that person, or any matters relating to
any non-EEA laws or administrative provisions to which that person
is subject, are such as would prevent the effective exercise by the
Commission of its supervisory functions in relation to the society;]

(d) the society has, under sections 93 or 94 amalgamated with or transferred all
its engagements to another building society; or

(e) the requisite initial step has been taken to wind up or dissolve the society.

(4) The Commission shall not revoke a society’s authorisation under [*"**subsection (1)

or (1A)] above except in accordance with the provisions of Part IV of Schedule 3
to this Act; and the other provisions of that Part shall also have effect in relation to
revocation under this section or the imposition of conditions under section 42 instead
of revocation under this section.

(5) Where a society’s authorisation is revoked under [*"**subsection (1), (1A) or (3)] above
the provisions of subsections (6), (7) and (8) below shall have effect.

(6) Subject to subsection (7) below, any obligation to make a payment to the society
which, by virtue of section 9(1), the society is prohibited from accepting shall be
wholly rescinded.

[F"”(7) If, when a society’s authorisation is revoked, a member is under an obligation to make

payments to the society—
(a) which represent instalments of the amount due in respect of a share in the
society; and
(b) which, by virtue of section 9(1), the society is prohibited from accepting,

the obligation shall (subject to anything in the rules of the society or any agreement
between the society and the member) be suspended in respect of each instalment for
the period during which no authorisation is in force.

(7A) If, in a case falling within subsection (7) above, reauthorisation is granted—

(a) the first suspended instalment shall be payable on the first payment day after
reauthorisation is granted; and

(b) asubsequent instalment shall be payable on each payment day after that until
the amount due in respect of the share is paid in full.]

(8) It shall be the duty of the society to make reasonable arrangements for using the funds
of the society to meet applcations by depositors with or holders of shares in the society
(being applications made in accordance with the rules of the society) for repayment
of the money deposited or subscribed by them.

(9) Where a society’s authorisation is revoked under this section, the Commission shall
inform the central office of the fact and the date on which the revocation takes effect
and the central office shall record that date in the public file of the society.

[F**(9A) The rules and prohibitions referred to in subsection (1A)(c) above include the rules

of any recognised self-regulating organisation of which the society is a member and
any prohibition imposed by virtue of those rules; and in subsection (1A)(d) above
associate’ has the same meaning as in section 25(2) of the Consumer Credit Act 1974.]

(10) In this section “the requisite initial step", with reference to the winding up or
dissolution of a building society, means the following—

(1) in the case of a winding up by the court, the making of the winding-up order;
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(ii) in the case of a voluntary winding up, the passing of the resolution for
voluntary winding up;

(iii) in the case of dissolution by consent of the members, the execution of the
instrument of dissolution.

Textual Amendments

F189 S. 43(1)(cc)(cd) substituted for word immediately following s. 43(1)(c) (9.6.1997 for certain purposes
only and 1.12.1997 otherwise) by 1997 c. 32, s. 43, Sch. 7 para. 14(1); S.I. 1997/1427, art. 2(c); S.L.
1997/2668, art. 2, Sch. Pt. I(j)(1)(v)

F190 S.43(1A)inserted (1. 1. 1993) by S.I. 1992/3218, reg. 71(1)

F191 S.43(1A)(bb) inserted (1.7.1995) by S.I. 1995/1442, reg. 51(2)(a) (with transitional and transitory
provisions in regs. 53(2), 54(2))

F192 Words in s. 43(1A)(e) inserted (1.7.1995) by S.I. 1995/1442, reg. 51(2)(b) (with transitional and
transitory provisions in regs. 53(2), 54(2))

F193 Words in s. 43(1A)(f) inserted (1.7.1995) by S.I. 1995/1442, reg. 51(2)(c) (with transitional and
transitory provisions in regs. 53(2), 54(2))

F194 S. 43(3)(cc) inserted (18.7.1996) by S.I. 1996/1669, reg. 6(3)

F195 Words in s. 43(4) substituted (1. 1. 1993) by S.I. 1992/3218, reg. 71(2)

F196 Words in s. 43(5) substituted (1. 1. 1993) by S.I. 1992/3218, reg. 71(3)

F197 S.43(7)(7A) substituted for s. 43(7) (1.12.1997) by 1997 c. 32, s. 43, Sch. 7 para. 14(2); S.I.
1997/2668, art. 2, Sch. Pt. I(j)(1)(v)

F198 S.43(9A) inserted (1. 1. 1993) by S.I. 1992/3218, reg. 71(4)

Modifications etc. (not altering text)
C47 S.43(1A)(f) amended (1.1.1996) by S.I. 1995/3275, reg. 57, Sch. 10 Pt. I para. 5
C48 S.43(6)(7) applied by S.I. 1986/2168, art. 10(1)(c)(i)(5)(c)(i)

Marginal Citations
M33 1986 c.45.

[F"43A Revocation: supplementary directions.

(1) The Commission may give a building society directions under this section—

(a) when giving it notice that the Commission proposes to revoke its
authorisation;

(b) at any time after such a notice has been given to the society (whether before
or after its authorisation is revoked);

(c) when giving the society a notice of revocation under subsection (3)(e) of
section 43 where the requisite initial step (within the meaning of that section)
is the passing of a resolution for voluntary winding up or the execution of an
instrument of dissolution; or

(d) at any time after the society has requested the Commission to revoke its
authorisation or the central office to cancel its registration.

(2) Directions under this section—
(a) shall be such as appear to the Commission to be desirable in the interests of the
society’s shareholders or depositors, whether for the purpose of safeguarding
its assets or otherwise; and

(b) may relate to any activities of the society, whether or not those for which an
authorisation is required.
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(3) Directions under this section may in particular—

(a) impose limitations on the issue of shares, the acceptance of deposits or the
making of loans;

(b) require the society to take certain steps or to refrain from adopting or pursuing
a particular course of action or to restrict the scope of its business in a
particular way;

(c) require the society to take steps with regard to the conduct of the business of
any connected undertaking of the society;

(d) require the removal of any director or other officer.

(4) No direction shall be given by virtue of paragraph (a) or (b) of subsection (1) above,
and any direction given by virtue of either of those paragraphs shall cease to have
effect, if—

(a) the Commission gives the building society notice that it is not proposing to
take any further action pursuant to the notice mentioned in that paragraph; or

(b) the Commission’s decision to revoke the society’s authorisation is reversed
on appeal.

(5) No direction shall be given by virtue of paragraph (d) of subsection (1) above, and any
direction given by virtue of that paragraph shall cease to have effect, if the society’s
request to the Commission to revoke its authorisation, or to the central office to cancel
its registration, is withdrawn.

(6) No direction shall be given to a building society under this section after it has ceased
to have any liability in respect of shares or deposits for which it had a liability at a
time when it was authorised; and any such direction which is in force with respect
to a building society shall cease to have effect when the society ceases to have any
such liability.

(7) A building society which fails to comply with any requirement or contravenes any
prohibition imposed on it by a direction under this section shall be guilty of an offence
and liable—

(a) on conviction on indictment, to a fine;
(b) on summary conviction, to a fine not exceeding the statutory maximum.

(8) A contravention of a prohibition imposed under this section shall not invalidate any
transaction or other act.]

Textual Amendments
F199 S.43A inserted (9.6.1997) by 1997 c. 32, 5. 19; S.1. 1997/1427, art. 2(d)

[**43B Notification and confirmation of supplementary directions.

(1) A direction under section 43A shall be given by notice in writing and may be varied
by a further direction; and a direction may be revoked by the Commission by a notice
in writing to the building society concerned.

(2) A direction under that section, except one varying a previous direction with the
agreement of the building society concerned—
(a) shall state the reasons for which it is given and give particulars of the society’s
rights under subsection (4) below and section 46; and
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(b) without prejudice to section 43A(4), (5) and (6), shall cease to have effect at
the end of the period of 28 days beginning with the day on which it is given
unless before the end of that period it is confirmed by a further written notice
given by the Commission to the society concerned.

(3) Where a direction requires the removal of a person as director or other officer of
a building society, the Commission shall give that person a copy of the direction
(together with a statement of his rights under subsection (4) below) and, if the direction
is confirmed, a copy of the notice mentioned in subsection (2)(b) above.

(4) A building society to which a direction is given which requires confirmation under
subsection (2) above and a person who is given a copy of it under subsection (3) above
may, within the period of 14 days beginning with the day on which the direction is
given, make written representations to the Commission; and the Commission shall take
any such representations into account in deciding whether to confirm the direction.

(5) The Commission may omit from the copies given to a person under subsection (3)
above any matter which does not relate to him.]

Textual Amendments
F200 S. 43B inserted (9.6.1997) by 1997 c. 32, s. 20; S.I. 1997/1427, art. 2(d)

44 Reauthorisation.

(1) Where the authorisation of a building society has expired under section 41(7) or been
revoked under section 43(1), or (3)(c), the Commission may, on an application duly
made for the purpose, grant reauthorisation to the society under this section.

(2) Reauthorisation is authorisation to raise funds or accept deposits of money to the extent
authorisation to do so is required by section 9(1).

(3) Reauthorisation under this section shall, if granted, be granted unconditionally or
subject to conditions as provided by subsection (4) or (5) below.

[***'(3A) The Commission shall not grant reauthorisation to a society if it appears to the

Commission that—
(a) the society is closely linked with any person; and
(b) the society’s close links with that person, or any matters relating to any
non-EEA laws or administrative provisions to which that person is subject,
are such as would prevent the effective exercise by the Commission of its
supervisory functions in relation to the society.|

(4) [**Subject to subsection (3A) above,|the Commission shall grant unconditional
reauthorisation to the building society if it is satisfied that—

(a) the society has qualifying capital of an amount which is not less than the
prescribed minimum;

[*(b) the society has adequate reserves and other capital resources;]

(c) the chairman of the board of directors and any executive directors, the chief
executive, the secretary and the managers (if any) are each fit and proper
persons to hold their respective offices in the society;

(d) theboard of directors, with the chief executive and secretary, have the capacity
and intention to direct the affairs of t he society in accordance with the criteria


http://www.legislation.gov.uk/id/ukpga/1986/53/section/43B
http://www.legislation.gov.uk/id/ukpga/1997/32
http://www.legislation.gov.uk/id/ukpga/1997/32/section/20
http://www.legislation.gov.uk/id/uksi/1997/1427
http://www.legislation.gov.uk/id/uksi/1997/1427/article/2/d

Building Societies Act 1986 (c. 53) 97
Part VI — Powers of Control of the Commission
Document Generated: 2023-04-30
Status: Point in time view as at 17/07/2001. This version of this Act contains provisions that are not valid for this point in time.
Changes to legislation: Building Societies Act 1986 is up to date with all changes known to be in force on or
before 30 April 2023. There are changes that may be brought into force at a future date. Changes that have
been made appear in the content and are referenced with annotations. (See end of Document for details)

of prudent management and, in so far as those criteria fell to be satisfied before
the date of the application, have secured that they are being satisfied; . . .

[**(dd) each of the persons who, either alone or with any associate or associates, has
a qualifying holding in the society is a fit and proper person to have such a
holding; and]

(e) the investments of shareholders and depositors will be adequately protected
without the imposition of conditions.

(5) [**Subject to subsection (3A) above,]if the Commission is not satisfied of the matters

specified in subsection (4) above in relation to the society it shall—

(a) if those matters [***’include either of] the matters specified in paragraphs (a)

and (c), refuse to grant authorisation;

(b) in any other case, if itsatisfied that the imposition of conditions would
secure the protection of the investments of shareholders and depositors, grant
reauthorisation subject to such conditions to be compiled with by the society
as the Commission thinks fit to impose to secure that purpose; or

(c) ifnot so satisfied, refuse to grant reauthorisation.

(6) Subsections (6) and (7) of section 9 apply as respects the imposition of conditions
on reauthorisation as they apply as respects the imposition of conditions under that
section.

(7) The provisions of Schedule 3 to this Act regulating—
(a) the making and determination of applications for authorisation,

(b) the furnishing of information or additional information in connection with
such applications, and

(¢c) the imposition of conditions of authorisation,
apply in relation to reauthorisation under this section.

(8) Reauthorisation granted under this section shall be treated for the purposes of this Act
as authorisation granted under section 9 and in particular subsection (9) of that section
shall apply as if any conditions had been imposed under subsection (5) of that section.

(9) On granting reauthorisation under this section, the Commission shall inform the
central office and the central office shall record that fact, and the date on which the
reauthorisation was granted, in the public file of the society.

[**(9A) Any expression used in this section to which a meaning is given by subsection (13)

of section 9 has that meaning in this section; and for the purposes of this section
subsection (13A) of that section shall apply as if the reference to subsection (4)(b) of
that section were a reference to subsection (4)(c) of this section.]

["2°*(10) In this section “adequate” means adequate having regard to the range and scale of the

society’s business; and in this subsection—
(a) “business” includes business the society proposes to carry on; and

(b) the reference to the society’s business includes, where it has connected
undertakings, a reference to the business of those undertakings.]

Textual Amendments
F201 S.44(3A) inserted (18.7.1996) by S.I. 1996/1669, reg. 6(4)
F202 Words in s. 44(4)(5) inserted (18.7.1996) by S.1. 1996/1669, reg. 6(4)
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F203 S. 44(4)(b) substituted (1.12.1997 in specified cases and for specified purposes and otherwise in
accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 43, 47(3), Sch. 7 para. 15(1); S.L.
1997/2668, art. 2, Sch. Pt. II(w)(z)(vi)

F204 Word following s. 44(4)(d) omitted (1. 1. 1993) by virtue of S.I. 1992/3218, reg. 72(1)

F205 S. 44(4)(dd) inserted (1. 1. 1993) by S.I. 1992/3218, reg. 72(1)

F206 Words in s. 44(5)(a) substituted (1.12.1997) by 1997 c. 32, s. 43, Sch. 7 para. 15(2); S.I. 1997/2668,
art. 2, Sch. Pt. I(j)(I)(vi)

F207 S.44(9A) substituted (1.12.1997 in specified cases and for specified purposes and otherwise in
accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 43, 47(3), Sch. 7 para. 15(3); S.1.
1997/2668, art. 2, Sch. Pt. II(w)(z)(vi)

F208 S. 44(10) substituted (1.12.1997 in specified cases and for specified purposes and otherwise in
accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 43, 47(3), Sch. 7 para. 15(4); S.1.
1997/2668, art. 2, Sch. Pt. II(w)(z)(vi)

Modifications etc. (not altering text)
C49 S. 44 applied by S.I. 1986/2168, art. 10(1)(c)(i)(5)(c)(i)
C50  S. 44(4)(a) modified (1. 1. 1993) by S.I. 1992/3218, reg. 83, Sch. 11 Pt. IV para. 18(2)(a)

The criteria of prudent management.
F209F210

(1) If it appears to the Commission that there has been or is, on the part of a building
society or its directors, a failure to satisfy any one or more of the following criteria
of prudent management, it shall be entitled to assume for the purposes of its relevant
prudential powers that the failure is such as to prejudice the security of the investments
of shareholders or depositors.

(2) The prudential powers relevant for the purposes of this section are the Commission’s
powers—
(a) under section 42, to impose conditions on a society’s authorisation,

(b) under section 42B, to direct a society to transfer all its engagements or its
business, and

(c) under section 43, to revoke a society’s authorisation,

by reference to the expedience of the imposition, direction or revocation for the
protection of the investments of shareholders or depositors.

(3) For the purposes of this Act, the criteria of prudent management are—

(1) Compliance with the requirements imposed by sections 5(1), 6(1) and 7(1),
and the restrictions on powers imposed by section 9A(1).

(2) Maintenance of—
(a) adequate reserves and other capital resources; and
(b) own funds which amount to not less than the sum which, for the
purposes of section 9, is the prescribed minimum in relation to
qualifying capital.

(3) Maintenance of adequate assets in liquid form.

(4) Maintenance of a system for managing and containing risks to the net worth
of the business, and risks to its net income, whether arising from fluctuations
in interest or exchange rates or from other factors.

(5) Maintenance of the requisite arrangements—
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(a) for assessing the adequacy of securities for loans which are to be made
or acquired by the society or subsidiary undertakings of the society,
and are to be substantially secured on land; and

(b) for assessing the willingness and ability of borrowers to repay such
loans.

(6) Maintenance of the requisite accounting records and systems of control of
business and of inspection and report.
(7) Direction and management—

(a) by a sufficient number of persons who are fit and proper to be
directors or, as the case may be, officers, in their respective positions,

(b) conducted by them with prudence and integrity.

(8) Conduct of the business with adequate professional skills.

(4) Nothing in this section implies that it is improper for a determination for any purpose
of the Commission’s relevant prudential powers to take account of other factors than
the criteria in subsection (3) above.

(5) A failure to satisfy any of the first six criteria in subsection (3) above shall be treated,
for the purposes of this section, as a failure on the part of a society’s directors prudently
to conduct the affairs of the society.

(6) A failure on the part of the society to comply with the conditions to which its
authorisation is subject shall be treated, for the purposes of this section, as a failure on
the part of the society’s directors prudently to conduct the affairs of the society.

(7) The following provisions apply for the interpretation of the list of criteria in
subsection (3) above in their application to a building society, that is to say—

“adequate”, except with reference to liquidity, means adequate having
regard to the range and scale of the society’s business;

“adequate”, with reference to liquidity, means of such proportion and
composition as will at all times enable the society to meet its liabilities as they
arise and “liquid form”, in relation to assets, shall be construed accordingly;

“business” includes business the society proposes to carry on and
references to the business of the society include, where it has connected
undertakings, references to the business of those undertakings;

“requisite”, with reference to the arrangements for assessing the adequacy
of securities, means such as may reasonably be expected to ensure—

(i) that any person who assesses the adequacy of any security for a loan to
be secured on land will have furnished to him a written report on the
value of the land; and

(i1) that any person who assesses the adequacy of any security, or reports on
the value of any land, will be competent to perform that task, and will
not be subject to any conflict of interest or potential conflict of interest;

“requisite”, with reference to the arrangements for assessing the ability of
borrowers to repay loans, means such as may reasonably be expected to ensure
that any person who assesses the ability of any borrower to repay a loan—

(i) will be competent to perform that task; and

(i) will not be subject to any conflict of interest or potential conflict of
interest;

“requisite”, with reference to accounting records and systems of control,
means such as are required by section 71;
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“sufficient”, with reference to the number of directors and officers, means
sufficient having regard to the range and scale of the society’s business.

(8) In determining for the purposes of the seventh criterion in subsection (3) above
whether a person is a fit and proper person to hold any particular position, regard shall
be had, in particular—

(a) to his probity;
(b) to his competence and soundness of judgement for fulfilling the
responsibilities of that position;

(c) to the diligence with which he is fulfilling or likely to fulfil those
responsibilities; and

(d) to whether the interests of shareholders or depositors of the society are, or are
likely to be, in any way threatened by his holding that position.

(9) The Treasury may by order vary subsections (3) to (8) above by adding to or deleting
from them any provision or by varying any provision contained in them; and an order
under this subsection may make—

(a) different provisions for different descriptions of building societies; and

(b) such incidental, supplementary and transitional provision as appears to the
Treasury to be necessary or expedient.

(10) The power to make an order under subsection (9) above is exercisable by statutory
instrument; but no order shall be made under that subsection unless a draft of the order
has been laid before and approved by a resolution of each House of Parliament.

(11) Nothing in this section shall give rise to any claim against a building society or its
directors, or afford a defence to any claim made by a building society.]]

Textual Amendments
F209 Ss. 43-45A shall cease to have effect (17.8.2001 for specified purposes and otherwiseprosp.) by virtue
of S.1. 2001/2617, arts. 2, 8, 13(1) Sch. 3 Pt. I para. 147 (with art. 13(3), Sch. 5) and repealed (prosp)
by S.I. 2001/2617, arts. 2(b), 13(2), Sch. 4 (with art. 13(2), Sch. 5)
F210 S. 45 substituted (1.12.1997 in specified cases and for specified purposes and otherwise in accordance
with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 21, 47(3); S.I. 1997/2668, art. 2, Sch. Pt. II(n)

[®°45 The criteria of prudent management.

(1) If it appears to the Commission that there has been or is, on the part of a building
society or its directors, a failure to satisfy any one or more of the following criteria
of prudent management, it shall be entitled to assume for the purposes of its relevant
prudential powers that the failure is such as to prejudice the security of the investments
of shareholders or depositors.

(2) The prudential powers relevant for the purposes of this section are the Commission’s
powers—

(a) under section 42, to impose conditions on a society’s authorisation,

(b) under section 42B, to direct a society to transfer all its engagements or its
business, and

(c) under section 43, to revoke a society’s authorisation,
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by reference to the expedience of the imposition, direction or revocation for the
protection of the investments of shareholders or depositors.

(3) For the purposes of this Act, the criteria of prudent management are—

(1) Compliance with the requirements imposed by sections 5(1), 6(1) and 7(1),
and the restrictions on powers imposed by section 9A(1).

(2) Maintenance of—

(a) adequate reserves and other capital resources; and

(b) own funds which amount to not less than the sum which, for the
purposes of section 9, is the prescribed minimum in relation to
qualifying capital.

(3) Maintenance of adequate assets in liquid form.

(4) Maintenance of a system for managing and containing risks to the net worth
of the business, and risks to its net income, whether arising from fluctuations
in interest or exchange rates or from other factors.

(5) Maintenance of the requisite arrangements—

(a) for assessing the adequacy of securities for loans which are to be made
or acquired by the society or subsidiary undertakings of the society,
and are to be substantially secured on land; and

(b) for assessing the willingness and ability of borrowers to repay such
loans.

(6) Maintenance of the requisite accounting records and systems of control of
business and of inspection and report.

(7) Direction and management—

(a) by a sufficient number of persons who are fit and proper to be
directors or, as the case may be, officers, in their respective positions,

(b) conducted by them with prudence and integrity.

(8) Conduct of the business with adequate professional skills.

(4) Nothing in this section implies that it is improper for a determination for any purpose
of the Commission’s relevant prudential powers to take account of other factors than
the criteria in subsection (3) above.

(5) A failure to satisfy any of the first six criteria in subsection (3) above shall be treated,
for the purposes of this section, as a failure on the part of a society’s directors prudently
to conduct the affairs of the society.

(6) A failure on the part of the society to comply with the conditions to which its
authorisation is subject shall be treated, for the purposes of this section, as a failure on
the part of the society’s directors prudently to conduct the affairs of the society.

(7) The following provisions apply for the interpretation of the list of criteria in
subsection (3) above in their application to a building society, that is to say—
“adequate”, except with reference to liquidity, means adequate having
regard to the range and scale of the society’s business;

“adequate”, with reference to liquidity, means of such proportion and
composition as will at all times enable the society to meet its liabilities as they
arise and “liquid form”, in relation to assets, shall be construed accordingly;

“business” includes business the society proposes to carry on and
references to the business of the society include, where it has connected
undertakings, references to the business of those undertakings;
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“requisite”, with reference to the arrangements for assessing the adequacy
of securities, means such as may reasonably be expected to ensure—

(i) that any person who assesses the adequacy of any security for a loan to
be secured on land will have furnished to him a written report on the
value of the land; and

(i1) that any person who assesses the adequacy of any security, or reports on
the value of any land, will be competent to perform that task, and will
not be subject to any conflict of interest or potential conflict of interest;

“requisite”, with reference to the arrangements for assessing the ability of
borrowers to repay loans, means such as may reasonably be expected to ensure
that any person who assesses the ability of any borrower to repay a loan—

(1) will be competent to perform that task; and

(i1) will not be subject to any conflict of interest or potential conflict of
interest;

“requisite”, with reference to accounting records and systems of control,
means such as are required by section 71;

“sufficient”, with reference to the number of directors and officers, means
sufficient having regard to the range and scale of the society’s business.

(8) In determining for the purposes of the seventh criterion in subsection (3) above
whether a person is a fit and proper person to hold any particular position, regard shall
be had, in particular—

(a) to his probity;

(b) to his competence and soundness of judgement for fulfilling the
responsibilities of that position;

(¢) to the diligence with which he is fulfilling or likely to fulfil those
responsibilities; and

(d) to whether the interests of shareholders or depositors of the society are, or are
likely to be, in any way threatened by his holding that position.

(9) The Treasury may by order vary subsections (3) to (8) above by adding to or deleting
from them any provision or by varying any provision contained in them; and an order
under this subsection may make—

(a) different provisions for different descriptions of building societies; and

(b) such incidental, supplementary and transitional provision as appears to the
Treasury to be necessary or expedient.

(10) The power to make an order under subsection (9) above is exercisable by statutory
instrument; but no order shall be made under that subsection unless a draft of the order
has been laid before and approved by a resolution of each House of Parliament.

(11) Nothing in this section shall give rise to any claim against a building society or its
directors, or afford a defence to any claim made by a building society.]

Textual Amendments
F690 S. 45 substituted (1.12.1997 in specified cases and for specified purposes and otherwise in accordance
with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 21, 47(3); S.I. 1997/2668, art. 2, Sch. Pt. II(n)


http://www.legislation.gov.uk/id/ukpga/1986/53/section/45
http://www.legislation.gov.uk/id/uksi/1997/2668
http://www.legislation.gov.uk/id/ukpga/1997/32
http://www.legislation.gov.uk/id/ukpga/1997/32/section/21
http://www.legislation.gov.uk/id/ukpga/1997/32/section/47/3
http://www.legislation.gov.uk/id/uksi/1997/2668
http://www.legislation.gov.uk/id/uksi/1997/2668/article/2
http://www.legislation.gov.uk/id/uksi/1997/2668/schedule/part/II/n

Building Societies Act 1986 (c. 53) 103
Part VI — Powers of Control of the Commission
Document Generated: 2023-04-30
Status: Point in time view as at 17/07/2001. This version of this Act contains provisions that are not valid for this point in time.
Changes to legislation: Building Societies Act 1986 is up to date with all changes known to be in force on or
before 30 April 2023. There are changes that may be brought into force at a future date. Changes that have
been made appear in the content and are referenced with annotations. (See end of Document for details)

[ General functions of Commission]

Textual Amendments
F211 S.45AA and cross-heading inserted (1.12.1997) by 1997 c. 32, s. 22; S.I. 1997/2668, art. 2, Sch. Pt.
I(d)

[*'?45A Atatements of principles etc. by Commission.

(1) The Commission shall, as soon as practicable after the coming into force of this
section, publish in such manner and in such detail as it thinks appropriate a statement
of the principles in accordance with which it is acting or proposing to act—

(a) in exercising its powers of control; and
(b) in interpreting the criteria of prudent management.

(2) If in the course of a financial year the Commission makes a material change in the
principles in accordance with which it is acting or proposing to act as mentioned in
subsection (1) above, the Commission shall include in the report made by it for that
year under section 4 a statement of the change in such detail as it thinks appropriate.

(3) The Commission may, at any time, publish in such manner and in such detail as it
thinks appropriate, either or both of the following, namely—

(a) astatement of the principles in accordance with which it is acting or proposing
to act as mentioned in subsection (1) above; and

(b) astatement containing additional guidance as to the exercise of its powers of
control and its interpretation of the criteria of prudent management.

(4) In this section “powers of control”, in relation to the Commission, means—
(a) the powers conferred on it by sections 36, 36A and 37; and

(b) its powers to grant or revoke an authorisation, to impose conditions on an
authorisation or to direct the making of an application under section 41.]

Textual Amendments
F212 S.45AA and cross-heading inserted (1.12.1997) by 1997 c. 32, s. 22; S.1. 1997/2668, art. 2, Sch. Pt.
I(d)

[45A  ™“Exercise of powers on information from supervisory authority.

(1) This section applies where, in the case of a building society for which an authorisation
is in force, the Commission is informed by a supervisory authority in another member
State that the society is failing to comply with an obligation imposed by or under any
rule of law in force in that State for purposes connected with the implementation of
the Second Council Directive.

(2) The Commission shall as soon as practicable send a copy of the information received
by it to every other authority which it knows is a connected UK authority.

(3) The Commission shall also—
(a) consider whether to exercise its powers—
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(i) under section 42, to impose conditions on the society’s authorisation,
or

(i1) under section 43, to revoke the society’s authorisation; and

(b) notify its decision, and any action which it has taken or intends to take, to
the supervisory authority and to every other authority which it knows is a
connected UK authority.]

Textual Amendments
F213 S.45A inserted (1. 1. 1993) by S.I. 1992/3218, reg.74

Modifications etc. (not altering text)
C51 S.45A(1) extended (1.1.1996) by S.1. 1995/3275, reg. 57, Sch. 10 Pt. I para. 6

Appeals

VALID FROM 17/08/2001

[F?'“46A Notices, hearings and appeals.

(1) If the Authority proposes—
(a) to give a direction to a society under section 36(3), (5), (6), (7) or (10), or
(b) to give a direction to a society under section 42B(1), other than a direction
varying a previous direction with the agreement of the society concerned,
it must give the society a warning notice.

(2) The warning notice must set out the terms of the direction which the Authority
proposes to give.

(3) If the Authority decides—
(a) to give a direction to a society under section 36(3), (5), (6), (7) or (10), or
(b) to give a direction to a society under section 42B(1), other than a direction
varying a previous direction with the agreement of the society concerned,
it must give the society a decision notice.

(4) The decision notice must set out the terms of the direction which the Authority has
decided to give.

(5) A society to whom a decision notice is given under this section may refer the matter
to the Financial Services and Markets Tribunal.

(6) Part XX VI of the Financial Services and Markets Act 2000 (notices) is to be treated as
applying in respect of warning notices and decision notices given under this section
as it applies in respect of warning notices and decision notices given under that Act,
subject to subsection (8) below.

(7) The provisions of Part [X of the Financial Services and Markets Act 2000 (hearings
and appeals) are to be treated as applying in respect of references to the Financial
Services and Markets Tribunal made under this section as they apply in respect of
references made to that Tribunal under that Act.
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(8) In the application of Part XX VI of that Act in respect of warning notices and decision
notices given under this section—

(a) section 388(1)(e)(i) (which requires a decision notice to indicate any right
given under that Act to refer a decision to the Tribunal) is to be read as if,
for the words “this Act”, there were substituted ““ the Building Societies Act
1986 ;

(b) section 388(2) (which makes provision for the type of action which may be
proposed in a decision notice which was preceded by a warning notice) is to
be read as if, for the word “Part”, there were substituted * section ”’;

(c) section 390(4) (which provides for the content of a final notice about an
order) is to be read as if—

(i) for the words “an order” there were substituted “ a direction ”, and

(i) for the words “the order”, in both places where they appear, there
were substituted “ the direction ”; and

(d) section 392 (application of sections 393 (third party rights) and 394 (access
to Authority material)) is to be read—

(1) as if paragraph (a) of that section contained a reference to a warning
notice given under subsection (1) above, and

(ii) as if paragraph (b) of that section contained a reference to a decision
notice given under subsection (3) above.]

Textual Amendments
F214 S. 46A substituted (17.8.2001 for specified purposes and otherwise 1.12.2001) for ss. 46-49 by S.1.
2001/2617, arts. 2, 8, 13(1), Sch. 3 Pt. II para. 148 (with art. 13(3), Sch. 5); S.I. 2001/3538, art. 2(1)

Modifications etc. (not altering text)
C52  S.46A(1) extended (1.12.2001) by S.I. 2001/3592, arts. 36(2), 38(1) (with art. 23(2))
C53  S. 46A(8)(d)(i) excluded (1.12.2001) by S.I. 2001/3592, arts. 36(3), 38(2) (with art. 23(2))

[*'*46 Rights of appeal.

¥21°(1) A building society which is aggrieved by a decision of the Commission—

(a) to refuse to grant authorisation;
(b) to revoke authorisation;
(c) to impose or vary conditions or as to the conditions imposed or varied; or
(d) to give a direction,
may appeal against the decision to a tribunal constituted in accordance with section 47.

(2) Any person in relation to whom the Commission, in deciding to refuse to grant or
to revoke authorisation, to impose or vary conditions or to give a direction, makes a
determination that a person is not a fit and proper person to hold, or as the case may
be, to remain in an office in the society or imposes a requirement that he be removed
from an office in the society, may appeal against the decision so far as it relates to that
determination or requirement.

(3) The revocation of a society’s authorisation, or a direction under section 36(3), (5), (6),
(7) or (10), shall not have effect until—
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(a) the end of the period within which an appeal can be brought against the
Commission’s decision to revoke the authorisation or give the direction; and

(b) if such an appeal is brought, until it is determined or withdrawn.

(4) Subsection (3) above applies in relation to the expiry of a society’s authorisation on
a refusal to grant authorisation under section 41 as it applies to the revocation of a
society’s authorisation.

(5) Subject to subsection (3) above and any order of the tribunal made under section 47(5),
an appeal under subsection (1)(c) or (d) or (2) above shall not affect the operation,
pending the determination of the appeal, of any condition or direction which is
the subject of the appeal; and no determination of an appeal by any person under
subsection (2) above shall affect the revocation or direction for the purposes of which
the Commission made its determination or requirement in relation to that person.

(6) In this section and section 47—

“conditions” means conditions to be complied with by a building society
and imposed on the grant of authorisation under section 9, on the renewal of
authorisation under section 41, on reauthorisation under section 44, or under
section 42, or imposed or varied under section 42A;

“direction” means a direction under section 36(3), (5), (6), (7) or (10),
section 42B(1) or section 43A;

“grant” includes renew;

“revoke” means revoke under section 43(1).]

Textual Amendments
F215 S. 46 substituted (9.6.1997 for certain purposes only and 1.12.1997 in so far as not already in force
in specified cases and for specified purposes and otherwise in accordance with art. 2(2)(3)(5) of S.I.
1997/2668) by 1997 c. 32, ss. 23, 47(3); S.I. 1997/1427, art. 2(e); S.I. 1997/2668, art. 2, Sch. Pt. II(o)
F216 S. 46A substituted (17.8.2001 for specified purposes and otherwise 1.12.2001) for ss. 46-49 by S.I.
2001/2617, arts. 2, 8, 13(1), Sch. 3 Pt. IT para. 148 (with art. 13(3), Sch. 5); S.I. 2001/3538, art. 2(1)

Modifications etc. (not altering text)
C54 S.46(1)(2) extended (1.12.2001) by S.I. 2001/3592, art. 126(2)(c) (with art. 23(2))
C55  S.46(1)(2) extended (1.12.2001) by S.I. 2001/3592, art. 126(2)(c) (with art. 23(2))
C56 S. 46(5)(6) applied (with modifications) by S.I. 2001/3592, art. 127 (with art. 23(2))
CS57 S.46(5)(6) applied (with modifications) by S.I. 2001/3592, art. 127 (with art. 23(2))

21747  Determination of appeals.

(1) Where an appeal is brought under section 46, a tribunal to determine the appeal shall
be constituted in accordance with subsection (2) below.

(2) The tribunal shall consist of—
(a) achairman appointed by the Lord Chancellor or the Lord Advocate, and
(b) two other members appointed by the Chancellor of the Exchequer.

(3) The chairman shall be

[*'®(a) a person who has a 7 year general qualification, within the meaning of
section 71 of the Courts and Legal Services Act 1990;

(b) an advocate or solicitor in Scotland of at least 7 years’ standing; or
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(c) amember of the Bar of Northern Ireland or solicitor of the Supreme Court of
Northern Ireland of at least 7 years’ standing;]

; and the other two members shall be persons appearing to the Chancellor of the
Exchequer to have respectively experience of accountancy and experience of the
business of building societies or of other financial institutions.

person shall not be appointed after the day on which he attains the age o to be
[F21°(3A)A hall b inted after the d hich h ins th f70to b
the chairman of a tribunal under this section.]

(4) On any appeal against any decision of the Commission the question for the
determination of the tribunal shall be whether, for the reasons adduced by the
appellant, the decision was unlawful or not justified by the evidence on which it was
based.

[F#*°(5) The tribunal may, on the application of the building society concerned, order that the

operation of—
(a) any condition or variation of a condition; or

(b) any direction under section 36(3), (5), (6), (7) or (10), section 42B(1) or
section 43A,

which is the subject of an appeal by the society be suspended pending the
determination of the appeal.

(6) The tribunal may confirm or reverse the decision which is the subject of the appeal
but shall not have power to vary it except by directing the Commission—

(a) in the case of an appeal against a decision to refuse to grant authorisation, to
determine the conditions to which the grant of authorisation is to be subject;

(b) inthe case of an appeal against a decision to revoke authorisation, to determine
the conditions or different conditions subject to which the authorisation is to
continue in force, as the case may be;

(c) in the case of an appeal against the imposition of conditions or as to the
conditions imposed by the decision, to determine different conditions subject
to which the authorisation is to be granted or is to continue, as the case may be;

(d) inthe case of an appeal against the variation of conditions or as to the variation
imposed by the decision, to determine different variations of the conditions
subject to which the authorisation is to continue;

(e) in the case of an appeal against the giving of a direction under section 36(3),
to give a direction under section 36(5) or (6);

(f) in the case of an appeal against the giving of a direction under section 36(5),
to give a direction under section 36(3) or (6);

(g) in the case of an appeal against the giving of a direction under section 36(7),
section 42B(1) or section 43A, to give a direction imposing different
requirements.

(7) Where by virtue of subsection (6) above the tribunal directs the Commission to
determine conditions or different conditions or to determine different variations of
conditions—

(a) the Commission shall by notice to the society concerned impose such
conditions, or such variations of conditions, to be complied with by the society
as it considers expedient in order to protect the investments of shareholders
or depositors;

(b) PartIII of Schedule 3 to this Act shall apply subject to the modifications made
by paragraph 9 of that Schedule; and
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(c) the society concerned may appeal to the tribunal against any of those
conditions or variations;

and on any such appeal the tribunal may confirm or reverse the Commission’s decision
with respect to the conditions or variations which are the subject of the appeal or may
direct the Commission to determine different conditions or variations.

(7A) Where by virtue of subsection (6) above the tribunal directs the Commission to give
a different direction under section 36—

(a) the Commission shall by notice to the society concerned give such direction as
it considers expedient in order to ensure compliance with the relevant statutory
requirements within the meaning of that section;

(b) paragraphs 2 and 3 of Schedule 7A to this Act shall apply subject to the
modifications made by paragraph 4 of that Schedule; and

(c) the society concerned may appeal to the tribunal against that direction;

and on any such appeal the tribunal may confirm or reverse the Commission’s decision
with respect to the direction which is the subject of the appeal or may direct the
Commission to give a different direction.

(7B) Where by virtue of subsection (6) above the tribunal directs the Commission to give
a different direction under section 43A—

(a) the Commission shall by notice to the society concerned give such direction
as it considers desirable in the interests of shareholders or depositors; and

(b) the society concerned may appeal to the tribunal against that direction;

and on any such appeal the tribunal may confirm or reverse the Commission’s decision
with respect to the direction which is the subject of the appeal or may direct the
Commission to give a different direction.

(8) Where by virtue of subsection (7), (7A) or (7B) above the tribunal, on an appeal against
any conditions or variations of conditions or any direction, directs the Commission—

(a) to determine different conditions or variations; or
(b) to give a different direction,

the other provisions of that subsection shall apply as they apply where the tribunal
gives such a direction by virtue of subsection (6) above.]

(9) Where the tribunal reverses a decision of the Commission to refuse to grant
authorisation, it shall direct the Commission to grant it; and where the tribunal reverses
a decision of the Commission to make the grant of authorisation subject to conditions,
it shall direct the Commission to grant it unconditionally.

(10) Notice of a tribunal’s determination, together with a statement of its reasons, shall be
given to the appellant and to the Commission; and unless the tribunal has directed
the Commission to determine [***'conditions, variations or directions] or, in any other
case, the tribunal directs otherwise, the determination shall come into operation when
the notice is given to the appellant.

(11) The Treasury may out of money provided by Parliament pay to the persons appointed
as members of a tribunal under this section such fees and allowances in respect of
expenses as the Treasury may determine and any other expenses incurred for the
purposes of this section.
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Textual Amendments

F217

F218
F219

F220

F221

S. 46A substituted (17.8.2001 for specified purposes and otherwise 1.12.2001) for ss. 46-49 by S.I.
2001?2617, arts. 2, 8, 13(1), Sch. 3 Pt. II para. 148 (with art. 13(3), Sch. 5); S.I. 2001/3538, art. 2(1)
Words substituted by Courts and Legal Services Act 1990 (c. 41, SIF 37), s. 71(2), Sch. 10 para. 68
S. 47(3A) inserted (31.3.1995) by 1993 c. 8, ss. 26(10), 31(2), Sch. 6 para. 64 (subject to s. 27 and
Sch. 7 as mentioned in the said s. 26(10)); S.I. 1995/631, art. 2

S. 47(5)-(8) substituted (9.6.1997 for certain purposes only and 1.12.1997 in so far as not already in
force in specified cases and for specified purposes and otherwise in accordance with art. 2(2)(3)(5) of
S.I. 1997/2668) by 1997 c. 32, ss. 24(1), 47(3); S.I. 1997/1427, art. 2(e); S.I. 1997/2668, art. 2, Sch.
Pt. II(p)

Words in s. 47(10) substituted (9.6.1997 for certain purposes only and 1.12.1997 in so far as not
already in force in specified cases and for specified purposes and otherwise in accordance with art.
2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 24(2), 47(3); S.I. 1997/1427, art. 2(e); S.I. 1997/2668,
art. 2, Sch. Pt. TI(p)

Modifications etc. (not altering text)

Cs8
C59

Co0
Col
Co62
Ceo3
Co4

F22248

S. 47(1)(2) applied (with modifications) by S.I. 2001/3592, art. 127 (with art. 23(2))

S. 47: Certain functions transferred and made exercisable(1.7.1999) (S) by S.I. 1999/1750, art. 2, Sch.
1

S. 47: functions transferred (19.5.1999)(S) by S.1.1999/678, art. 2(1)

S. 47 amended (1. 1. 1993) by S.I. 1992/3218, regs. 22(6), 23(7), Sch. 6 para. 9(2), Sch. 7 para.5(2)
S. 47 restricted (31.3.1995) by 1993 c. 8, ss. 26(8)(e), 31(2) (with Sch. 7 paras. 2(2), 3(2), 4); S.L.
1995/631, art. 2

S. 47(3)(3A) applied (with modifications) by S.I. 2001/3592, art. 127 (with art. 23(2))

S. 47(5)(11) applied (with modifications) by S.I. 2001/3592, art. 127 (with art. 23(2))

Costs, procedure and evidence.

109

(1) A tribunal may give such directions as it thinks fit for the payment of costs or expenses

by any party to the appeal.

(2) On an appeal under section 46(2) the building society in relation to which the

(3) The Treasury may,

determination was made, or upon which the requirement was imposed, shall be entitled
to be heard.

223, make regulations with respect to appeals under section 46;

and those regulations may in particular make provision—

(a) as to the period within which and the manner in which such appeals are to
brought;

(b) as to the manner in which such appeals are to be conducted, including
provision for any hearing to be held in private;

(c) for requiring any person, on tender of the necessary expenses of his
attendance, to attend and give evidence or produce documents in his custody
or under his control and for authorising the administration of oaths to
witnesses;

(d) for granting to any person such discovery or inspection of documents or right
to further particulars as might be granted by a county court in England and
Wales or Northern Ireland or, in Scotland, for granting to any person such
recovery or inspection of documents as might be granted by the sheriff;
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(e) for enabling an appellant to withdraw an appeal or the Commission to
withdraw its opposition to an appeal and for the consequences of any such
withdrawal;

(f) for taxing or otherwise settling any costs or expenses directed to be paid by
the tribunal and for the enforcement of any such direction;

(g) for enabling any functions in relation to an appeal to be discharged by the
chairman of the tribunal; and

(h) as to any other matter connected with such appeals.

(4) A person who, having been required in accordance with regulations under this section
to attend and give evidence, fails without reasonable excuse to attend or give evidence
shall be liable on summary conviction to a fine not exceeding level 5 on the standard
scale.

(5) A person who intentionally alters, suppresses, conceals, destroys or refuses to produce
any document which he has been required to produce in accordance with regulations
under this section, or which he is liable to be so required to produce, shall be liable—

(a) on conviction on indictment, to imprisonment for a term not exceeding two
years or to a fine or both;

(b) on summary conviction, to a fine not exceeding the statutory maximum.

(6) The power to make regulations under this section is exercisable by statutory instrument
which shall be subject to annulment in pursuance of a resolution of either House of
Parliament.

Textual Amendments
F222 S. 46A substituted (17.8.2001 for specified purposes and otherwise 1.12.2001) for ss. 46-49 by S.I.
2001/2617, arts. 2, 8, 13(1), Sch. 3 Pt. II para. 148 (with art. 13(3), Sch. 5); S.I. 2001/3538, art. 2(1)
F223 Words in s. 48(3) repealed (1. 10. 1992) by Tribunals and Inquiries Act 1992 (c. 53), ss. 18(2), 19(2),
Sch.4 Pt. I

Modifications etc. (not altering text)
Co65 8. 48 applied (with modifications) by S.I. 2001/3592, art. 127 (with art. 23(2))
C66 S. 48(3) restricted (1. 10. 1992) by Tribunals and Inquiries Act 1992 (c. 53), ss. 8(2)(a), 19(2)

2249  Further appeals on points of law.

(1) An appeal shall lie to the High Court at the instance of the building society or other
person concerned or of the Commission on any question of law arising from any
decision of a tribunal under section 47; and if the court is of the opinion that the
decision was erroneous in law, it shall remit the matter to the tribunal for re-hearing
and determination by it.

(2) In the application of this section to a building society whose principal office is in
Scotland, references to the High Court shall be construed as references to the Court
of Session.

(3) No appeal to the Court of Appeal or to the Court of Appeal in Northern Ireland shall
be brought from a decision under subsection (1) above except with the leave of that
court or of the court or judge from whose decision the appeal is brought.
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(4) An appeal shall lie, with the leave of the Court of Session or the House of Lords, from
any decision of the Court of Session under this section, and such leave may be given
on such terms as to costs, expenses or otherwise as the Court of Session or the House
of Lords may determine.

Textual Amendments
F224 S. 46A substituted (17.8.2001 for specified purposes and otherwise 1.12.20001) for ss. 46-49 by S.I.
2001/2617, arts. 2, 8, 13(1), Sch. 3 Pt. II para. 148 (with art. 13(3), Sch. 5); S.I. 2001/3538, art. 2(1)

Modifications etc. (not altering text)
C67 S. 49 applied (with modifications) by S.I. 2001/3592, art. 127 (with art. 23(2))

Advertising etc.

50 Powers to control advertising.

(1) If, with respect to any building society for which an authorisation is in force, the
Commission considers it expedient to do so in the interests of persons who may invest
by way of shares in or deposits with the society, the Commission may give the society
a direction under this section.

(2) A direction given to a building society under this section may do all or any of the
following—

(a) prohibit the issue by the society of advertisements of all descriptions;

(b) prohibit the issue by the society of advertisements of any specified
description;

(c) require the society to modify advertisements of a specified description in a
specified manner;

(d) prohibit the issue by the society of any advertisements which are, or are
substantially, repetitions of a specified advertisement;

(e) require the society to take all practicable steps to withdraw any specified
advertisement, or any specified description of advertisement, which is on
display in any place;

and a direction under this section shall be in writing.

(3) Not less than seven days before giving a direction under this section the Commission
shall give the society and, subject to subsection (9) below, every director and the chief
executive of the society notice that it proposes to give the direction and stating the
grounds for the proposed direction.

(4) In any case where—
(a) the Commission has given a society notice under subsection (3) above, and

(b) within the period of seven days beginning with the date on which the notice
was given, representations (whether made in writing or orally) are made to
the Commission by the society,

the Commission shall take those representations into account in deciding whether or
not to proceed to give the direction.
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(5) On giving a direction under this section the Commission shall give the society and,
subject to subsection (9) below, every director and the chief executive of the society,
notice of the direction, stating also the grounds for giving it.

(6) The Commission may not give a direction under this section on grounds other than
those stated, or grounds included in those stated, in the notice under subsection (3)
above.

(7) A direction under this section—
(a) may be revoked or varied by a further direction under this section; and
(b) shall be revoked by notice to the society.

(8) If a building society fails to comply with a direction under this section, then—

(a) the society shall be liable on conviction on indictment or on summary
conviction to a fine not exceeding, on summary conviction, the statutory
maximum; and

(b) any officer of the society who is also guilty of the offence shall be liable—

(i) on conviction on indictment, to imprisonment for a term not
exceeding two years or to a fine or both; and

(il)) on summary conviction, to a fine not exceeding the statutory
maximum.

(9) Where any provision of this section requires notice of a direction under it to be given
to every director of a building society that requirement is satisfied by giving notice to
each director whose appointment has been officially notified and the non-receipt of a
notice of the direction by a director or the chief executive does not affect the validity
of the direction.

(10) In this section—
“advertisement” includes every form of advertisement, |
(a) documentary,

(b) by way of sound broadcasting or television or by inclusion in any programme
service (within the meaning of the Broadcasting Act 1990) other than a sound
or television broadcasting service, or

(c) by any pictorial means not falling within paragraph (a) or (b) above;
and references] to the issue of advertisements shall be construed accordingly; and

P25 whether—

“specified” means specified in a direction under this section.

Textual Amendments
F225 Words substituted by Broadcasting Act 1990 (c. 42, SIF 96), s. 203(1), Sch. 20 para. 44

Modifications etc. (not altering text)
C68 S.50(7)(8) applied by S.1. 1986/2168, art. 10(2)(b)

[*°51 Powers to avoid apparent association with other bodies.
(1) If, as regards a building society and another body corporate which is not an associated
body by virtue of section 18, it appears to the Commission that persons who might
invest in or otherwise deal with that other body may be misled into believing that there
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is such a business relationship between the society and that body as indicates that the
society has assumed an obligation to discharge that body’s liabilities in any event, the
Commission may give the society a direction under subsection (2) below.

(2) A direction under this subsection is a direction requiring the society—
(a) if they are available to it, to assume and make exercisable, or to make
exercisable, as regards a body specified in the direction, the powers conferred
by section 18; or

(b) to take such steps as are agreed with the Commission for the purpose of
removing the appearance of a business relationship with the specified body
which indicates the assumption of an obligation of the description referred to
in subsection (1) above;

and, within a specified period, to notify the Commission of the course it has decided
to take.

(3) The steps that a building society may be required to take for the purpose of complying
with a direction under subsection (2) above may relate to the conduct of its business or
to its business relationship (if any) with the other body and, in particular, may require
the removal of any person from any office in the society or that body.

(4) A direction under subsection (2) above shall—

(a) specity the matters which appear to the Commission to be capable of giving
rise to such a belief as is mentioned in subsection (1) above;

(b) specify the period within which the society must comply with the direction;

(c) require the society, if it decides to comply with the direction by taking steps
to secure the purpose mentioned in subsection (2)(b) above, to notify the
Commission of the steps it proposes to take.

(5) Where a building society, in pursuance of subsection (2)(b) above notifies the
Commission of steps which it proposes to take to secure the purpose mentioned in
that paragraph then—

(a) ifitappears to the Commission that the steps proposed are reasonably likely to
secure that purpose, the Commission shall approve them and direct the society
to carry them out;

(b) ifitappears tothe Commission that the steps proposed are, with modifications,
likely to secure that purpose and the Commission and the society agree on
appropriate modifications within the period of 21 days from the date on which
the Commission notifies the society of the modifications it proposes for their
agreement, the Commission shall approve the steps as modified and direct the
society to carry them out;

but otherwise the Commission shall reject the society’s proposals.

(6) If the Commission rejects a society’s proposals under subsection (5) above the
Commission shall direct the society, within a specified period, to take the steps
specified in the direction.

(7) Any direction under subsection (2), (5) or (6) above shall be given by the Commission
by notice served on the society.

(8) The Commission may, if it thinks fit, extend, or further extend, any period during
which a building society is to take any steps required of it under any of the foregoing
provisions of this section and may do so whether or not application is made to it before
the expiry of the period in question.
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(9) If a building society fails, within the period allowed to it under the foregoing
provisions of this section, to comply with a direction under subsection (2) or (6) above,
the Commission may serve on the society an aggregation notice to take effect on such
date as is specified in the notice.

(10) An aggregation notice under subsection (9) above is a notice directing that, from the
date specified in the notice until the notice is withdrawn by the Commission, the assets
and liabilities of the body specified in the notice will be aggregated with those of the
society for the purposes of the provisions of this Act requiring aggregation of assets
or liabilities; and where such a notice is served, and whilst it remains in force, the
assets and liabilities of the body specified in the notice shall for the purposes of those
provisions be aggregated with those of the society in accordance with the aggregation
rules in force under sections 7(10), 8(3) and 20(9).

(11) A copy of any aggregation notice served on a building society under subsection (9)
above shall, whilst in force, be kept in the public file of the society.

(12) In this section—
“business relationship” includes the use of business names and the holding
by one individual of offices in more than one body;
“specified” means specified in a direction under any provision of this
section;

and “the provisions of this Act requiring aggregation of assets or liabilities” are
sections 7, 8 and 20.]

Textual Amendments
F226 S. 51 repealed (1.12.1997 in specified cases and for specified purposes and otherwise in accordance
with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 43, 46(2), 47(3), Sch. 7 para. 16, Sch. 9; S.I.
1997/2668, art. 2, Sch. Pt. II(w)(y)(z)(vii)(cc)(vi)

Information

52 Powers to obtain information and documents etc.

(1) This section applies to information, documents or other material, or explanations
of matters, which relate to the business of a building society or its plans for future
development and, in relation to the obtaining under this section of information or
explanations or the production under this section of documents or other material to
which it applies “the purposes of its supervisory functions” means the purposes of the
discharge by the Commission of

[**"(a) any ofits functions under Part I, section 9, [F***Part IV,]]the foregoing sections
of this Part, Part X and sections 107 and 108; and
(b) any of its functions under the Banking Coordination (Second Council
Directive) Regulations 1992.

(2) Where a building society has ["**’connected undertakings] this section also applies

to information, documents or other material, or explanations of matters, which relate
to, or also relate to, the business, or the plans for future development, of every such
["**connected undertaking].
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[*'(3) Where the Commission has grounds under section 51(1) for giving a direction to

a building society under subsection (2) of that section in relation to another body
corporate this section also applies to information, documents or other material, or
explanations of matters, which relate to the business of that other body.]

(4) This section does not authorise any requirement in relation to information, documents
or other material to be imposed on a [***connected undertaking of] a building
society unless [F**that undertaking] carries on business in the United Kingdom;
but a requirement may be imposed under this section on a building society in
relation to information, documents or other material in the possession or control of a
[F***connected undertaking] outside the United Kingdom.

(5) Subject to subsection (4) above, the Commission may by notice to a building society,
[***or connected undertaking]—

(a) require [***the society or undertaking] to which it is addressed to furnish to
it, within a specified period or at a specified time or times, such specified
information as the Commission considers it needs for the purposes of its
supervisory functions;

(b) require [***the society or undertaking] to which it is addressed to produce to it,
at a specified time and place, such specified documents or other material as the
Commission considers it needs for the purposes of its supervisory functions;

(c) require [**the society or undertaking] to which it is addressed to provide
to it, within specified period, such explanations of specified matters as the
Commission considers it needs for the purposes of its supervisory functions;

(d) require [***the society or undertaking] to which it is addressed to furnish
to it a report by an [**approved accountant or other person with relevant
professional skill] on, or on specified aspects of, information or documents or
other material furnished or produced to the Commission.

[F**(5A) Subject to subsection (4) above, the Commission may authorise a member, servant or

agent of the Commission, on producing evidence of his authority, to require a building
society or connected undertaking—
(a) to furnish to him forthwith such specified information as the Commission
considers it needs for the purposes of its supervisory functions;

(b) to produce to him forthwith such documents or other material as the
Commission considers it needs for those purposes;

(c) to provide to him forthwith such explanations of specified matters as the
Commission considers it needs for those purposes.

(6) Where by virtue of subsection (5)(a) to (¢) above the Commission has power, or
by virtue of subsection (5A) above an authorised person has power, to require the
furnishing of any information, the production of any document or material or the
provision of any explanation, by a building society or connected undertaking, the
Commission or authorised person shall have the like power as regards any person
who—

(a) isorhasbeen an officer or employee or agent of the society or undertaking; or

(b) in the case of documents or material, appears to the Commission or authorised
person to have the document or material in his possession or under his
control.]



116 Building Societies Act 1986 (c. 53)
Part VI — Powers of Control of the Commission
Document Generated: 2023-04-30

Status: Point in time view as at 17/07/2001. This version of this Act contains provisions that are not valid for this point in time.
Changes to legislation: Building Societies Act 1986 is up to date with all changes known to be in force on or
before 30 April 2023. There are changes that may be brought into force at a future date. Changes that have
been made appear in the content and are referenced with annotations. (See end of Document for details)

(7) Where any person from whom production of a document or material is required under
subsection (6) above claims a lien on the document or material, the production of it
shall be without prejudice to the lien.

(8) Nothing in the foregoing provisions of this section shall compel the production by
a barrister, solicitor or advocate of a document or material containing a privileged
communication made by him or to him in that capacity or the furnishing of information
contained in a privileged communication so made.

[*(9) Where, by virtue of subsection (5), (SA) or (6) above, the Commission or an authorised
person requires the production by a building society or connected undertaking or any
other person of documents or material, the Commission or authorised person may—

(a) if the documents or material are produced, take copies of or extracts from
them and require the person who produced them, or any other person who
is a present or past director or officer of, or is or was at any time employed
by, the building society or connected undertaking concerned, to provide an
explanation of the documents or material; and

(b) if the documents or material are not produced, require the person who was
required to produce the documents or material to state, to the best of his
knowledge and belief, where the documents or material are. |

(10) Any person who, when required to do so under this section, fails without reasonable
excuse to furnish any information or accountant’s report, to produce any documents
or material, or to provide any explanation or make any statement, shall be liable on
summary conviction—

(a) to a fine not exceeding level 5 on the standard scale; and

(b) in the case of a continuing offence, to an additional fine not exceeding £200
for every day during which the offence continues.

(11) Any building society which furnishes any information, provides any explanation or
makes any statement which is false or misleading in a material particular shall be
liable, on conviction on indictment or on summary conviction, to a fine which, on
summary conviction, shall not exceed the statutory maximum.

(12) Any person who knowingly or recklessly furnishes any information, provides any
explanation or makes any statement which is false or misleading in a material
particular shall be liable—

(a) on conviction on indictment, to imprisonment for a term not exceeding two
years or to a fine or both; and

(b) on summary conviction, to a fine not exceeding the statutory maximum.

[F*°(13) In this section—

“agent”, in relation to a building society or connected undertaking, includes
its bankers, accountants, solicitors and auditors;

“approved”, in relation to an accountant or other person with relevant
professional skill, means approved by the Commission;

“specified” means specified in a notice or requirement under this section. |

Textual Amendments
F227 S. 52(1)(a)(b) substituted (1. 1. 1993) for certain words by S. I. 1992/3218, reg. 75
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F228

F229

F230

F231

F232

F233

F234

F235

F236

F237

F238

F239

F240

Words in s. 52(1)(a) substituted (9.6.1997) by 1997 c. 32, s. 43, Sch. 7 para. 17(1); S.I. 1997/1427,
art. 2(k)(n)(i)

Words in s. 52(2) substituted (1.12.1997 in specified cases and for specified purposes and otherwise in
accordance with art. 2(2)(3)(5) of S.1. 1997/2668) by 1997 c. 32, ss. 43, 47(3), Sch. 7 para. 17(2)(a);
S.I. 1997/2668, art. 2, Sch. Pt. II(w)(z)(viii)

Words in s. 52(2) substituted (1.12.1997 in specified cases and for specified purposes and otherwise in
accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 43, 47(3), Sch. 7 para. 17(2)(b);
S.I. 1997/2668, art. 2, Sch. Pt. II(w)(z)(viii)

S. 52(3) repealed (1.12.1997 in specified cases and for specified purposes and otherwise in accordance
with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 43, 46(2), 47(3), Sch. 7 para. 17(3), Sch. 9;
S.I. 1997/2668, art. 2, Sch. Pt. II(w)(z)(viii)(cc)(vii)

Words in s. 52(4) substituted (1.12.1997 in specified cases and for specified purposes and otherwise in
accordance with art. 2(2)(3)(5) of S.I1. 1997/2668) by 1997 c. 32, ss. 43, 47(3), Sch. 7 para. 17(4)(a);
S.I. 1997/2668, art. 2, Sch. Pt. II(w)(z)(viii)

Words in s. 52(4) substituted (1.12.1997 in specified cases and for specified purposes and otherwise in
accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 43, 47(3), Sch. 7 para. 17(4)(b);
S.I. 1997/2668, art. 2, Sch. Pt. II(w)(z)(viii)

Words in s. 52(4) substituted (1.12.1997 in specified cases and for specified purposes and otherwise in
accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 43, 47(3), Sch. 7 para. 17(4)(c);
S.I. 1997/2668, art. 2, Sch. Pt. II(w)(z)(viii)

Words in s. 52(5) substituted (1.12.1997 in specified cases and for specified purposes and otherwise in
accordance with art. 2(2)(3)(5) of S.1. 1997/2668) by 1997 c. 32, ss. 43, 47(3), Sch. 7 para. 17(5)(a);
S.I. 1997/2668, art. 2, Sch. Pt. II(w)(z)(viii)

Words in s. 52(5) substituted (1.12.1997 in specified cases and for specified purposes and otherwise in
accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 43, 47(3), Sch. 7 para. 17(5)(b);
S.I. 1997/2668, art. 2, Sch. Pt. II(w)(z)(viii)

Words in s. 52(5)(d) substituted (9.6.1997) by 1997 c. 32, s. 43, Sch. 7 para. 17(5)(c); S.1. 1997/1427,
art. 2(k)(n)(iii)

S. 52(5A)(6) substituted for s. 52(6) (9.6.1997) by 1997 c. 32, s. 43, Sch. 7 para. 17(6); S.1.
1997/1427, art. 2(K)(n)(iii)

S. 52(9) substituted (9.6.1997) by 1997 c. 32, s. 43, Sch. 7 para. 17(7); S.I1. 1997/1427, art. 2(k)(n)
(iii)

S. 52(13) substituted (9.6.1997) by 1997 c. 32, s. 43, Sch. 7 para. 17(8); S.1. 1997/1427, art. 2(k)(n)
(iii)

[**'52A Right of entry to obtain information and documents.

(1) Any member, servant or agent of the Commission may, on producing if required

evidence of his authority, enter any premises occupied by a person on whom a notice
has been served under section 52 for the purpose of—
(a) obtaining there the information, documents or other material or explanations
required by that notice; and
(b) facilitating the exercise by the Commission of the powers conferred by
subsection (5) of that section.

(2) Subject to subsection (3) below, any member, servant or agent of the Commission

may, on producing if required evidence of his authority, enter any premises occupied
by any person on whom a notice could be served under section 52 for the purpose of
obtaining there such information, documents or other material or explanations as—
(a) are specified in the authority; and
(b) are information, documents or other material or explanations that could have
been required by such a notice.
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(3) The Commission shall not authorise any person to act under subsection (2) above
unless it has reasonable cause to believe that if a notice under section 52 were served it
would not be complied with or that any documents or other material to which it would
relate would be removed, tampered with or destroyed.

(4) Any person who intentionally obstructs a person exercising rights conferred by
this section shall be liable on summary conviction to imprisonment for a term not
exceeding six months or to a fine not exceeding level 5 on the standard scale or both.]

Textual Amendments
F241 S. 52A inserted (9.6.1997) by 1997 c. 32, s. 43, Sch. 7 para. 18; S.I1. 1997/1427, art. 2(k)(n)(iii)

53 Confidentiality of certain information obtained by Commission.

(1) Subject to the provisions of this section and section 54, no information obtained by
or furnished to the Commission under or for the purposes of this Act and relating
to the business of the building society or other body or its or their plans for future
development or to any person who is or has been or has been appointed or, in the case
of a director, nominated or proposed as, an officer of a building society or other body
may be disclosed (otherwise than to an officer or employee of the recipient authority)
except—

(a) with the consent of the body to which, or person to whom, the information
relates and (if different) of the person who furnishes it to the Commission; or

(b) tothe extent that it is information which is at the time of the disclosure, or has
previously been, available to the public from other sources; or

(c) in the form of a summary or collection of information so framed as not to
enable information relating to any particular body or person to be ascertained
from it; or

(d) to the extent that it is information which is provided for the purpose, under
any provision of this Act, of its being made (in whatever manner) available
to the public.

(2) Nothing in subsection (1) above prohibits the disclosure of information—
(a) with aview to the institution of, or otherwise for the purposes of, any criminal
proceedings, whether under this Act or otherwise;
[**(b) with a view to the institution of, or otherwise for the purposes of—
(i) any civil proceedings by or at the relation of or against the
Commission or by the Investor Protection Board arising out of the
discharge of their respective functions under this Act; or
(i1) any civil proceedings in which the Commission will have or has a
right to be heard;]
(c) in order to enable [***or assist] the Commission to discharge any of its
functions under this Act or any Community obligation;
(d) in order to enable [***or assist] the central office to discharge any of its
functions under this Act;
(e) in order to enable [**or assist] any person appointed investigator under
section 55 or inspector under section 56 to discharge his duties under that
section;
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(f) in order to enable [***or assist] the auditors of the society to discharge their

duties to the Commission;
E)

[F**(2A) As regards the disclosure of information with a view to the institution of, or otherwise
for the purposes of, any proceedings in respect of the society under the Bankruptcy
(Scotland) Act 1985 M*or the Insolvency Act 1986 M*, the disclosures permitted by
subsection (2)(b) above do not include the disclosure of information relating to a
person who (not being a director or other officer of the society) is or has been, to the
knowledge of the Commission, involved in an attempt to secure the survival of the
society as a going concern.]

F244
(

(3) If, in order to enable [**°or assist] the Commission properly to discharge any of its
functions under this Act or any such obligation, the Commission considers it necessary
to seek advice from any qualified person on any matter of law, accountancy, valuation
of property or other matter requiring the exercise of professional skill, nothing in
subsection (1) above prohibits the disclosure to that person of such information as may
appear to the Commission to be necessary to ensure that he is properly informed with
respect to the matters on which his advice is sought.

(4) Nothing in subsection (1) above prohibits the disclosure of information—
(a) to the Treasury in circumstances where, in the opinion of the Commission, it
is desirable or expedient that the information should be disclosed—

(1) in the interests of shareholders or depositors or in the public interest;
or

(ii) with a view to the exercise by the Treasury of any of its functions
under this Act[™*and (in either case) the disclosure would, in its
opinion, be in accordance with [**article 30(9) of the Banking
Consolidation Directive]]; or

(b) to the Investor Protection Board in order to enable the Board to discharge any
of its functions under the protective scheme provisions of Part I'V.

(5) Nothing in subsection (1) above prohibits the disclosure of information to the
[***Financial Services Authority] in circumstances where, in the opinion of the
Commission, it is desirable or expedient that the information should be disclosed with
a view to facilitating the discharge—

(a) by the Commission, of any of its functions under this Act; or

(b) by the Authority of any of its functions under the Banking Act 1987 or as a
supervisor of money market institutions;]

[F250

nor does subsection (1) above prohibit further disclosure of the information by the
["**' Authority] with the consent of the Commission and within the limits permitted
by [****Part V of that Act other than section 84(5)] so far as it relates to disclosure in
the public interest.

[***(5A) Nothing in subsection (1) above prohibits the disclosure of information to the Bank
of England where, in the opinion of the Commission, it is desirable or expedient that
the information should be disclosed with a view to facilitating the discharge—

(a) by the Commission of any of its functions under this Act; or
(b) by the Bank of any of its functions;

nor does subsection (1) above prohibit further disclosure of the information by the
Bank of England with the consent of the Commission.]
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(6) Nothing in subsection (1) above prohibits the disclosure of information, with the
consent of the Treasury, to the Secretary of State or the Department of Economic
Development in circumstances where, in the opinion of the Commission,

[***(a) it is desirable or expedient that the information should be disclosed in the
interests of shareholders or depositors or, in the case of information for the
Secretary of State, in the public interest; and

(b) disclosure is in accordance with [**article 30(9) of the Banking
Consolidation Directive]].

(7) Nothing in subsection (1) above prohibits the disclosure of information to the
Secretary of State or the Department of Economic Development in circumstances
where, in the opinion of the Commission, it is desirable or expedient that the
information should be disclosed with a view to facilitating the discharge—

(a) by the Commission, of any of its functions under this Act, or

(b) Dby the Secretary of State, of any functions of his under the Insurance

Companies Act 1982, Part XIV of the Companies Act 1985, Part XIII of the
Insolvency Act 1986, the Financial Services Act 1986 or Part II, I1I or VII of
the Companies Act 1989;]

(c) by the Department, of any of its functions under Articles 424, 425(2), 435,
437, 439(1) or 440(2) or (3) of the "**Companies (Northern Ireland) Order
1986 (appointment of investigators and requirement to produce documents)
["***Part XII of the Insolvency (Northern Ireland) Order 1989,][***"Part III of
the Companies (Northern Ireland) Order 1990 or Part II or V of the Companies
(No. 2) (Northern Ireland) Order 1990;];

nor does subsection (1) above prohibit further disclosure of the information by the
Secretary of State or the Department with the consent of the Commission [F***if the
disclosure is made with a view to facilitating the discharge of any of the functions
mentioned in paragraph (b) or, as the case may be, paragraph (c) above.]

[F255

(8) Subject to subsection (9) below, nothing in subsection (1) above prohibits the
disclosure of information to a prescribed regulatory authority in circumstances where,
in the opinion of the Commission, it is desirable or expedient that the information
should be disclosed—

(a) in the public interest, or
(b) in the interests of shareholders or depositors, or
(c) with a view to facilitating the discharge—
(1) by the Commission, of any of its functions under this Act, or

(i1) by the regulatory authority, of any prescribed functions of the
authority;

nor does subsection (1) above prohibit further disclosure of the information by a
prescribed regulatory authority in prescribed circumstances, subject to prescribed
conditions and with the consent of the Commission [**if the disclosure is made with

a view to facilitating the discharge of any prescribed functions of the authority].

(9) The Commission, with the consent of the Treasury, may, by order designate public and
other authorities as prescribed regulatory authorities for the purposes of subsection (8)
above and an order under this subsection—

(a) shall specify [**the supervisory functions] of prescribed regulatory

authorities which are prescribed functions for those purposes;
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(b) may restrict thecircumstances in which information may, by virtue of that
subsection, be disclosed or further disclosed, whether by excluding any of
paragraphs (a), (b) or (c) of that subsection or otherwise; and

(c) may impose conditions subject to which the information may be disclosed or
further disclosed;

and in that subsection “prescribed” means prescribed by an order under this
subsection.

(10) The power to make an order under subsection (9) above is exercisable by statutory
instrument which shall be subject to annulment in pursuance of a resolution of either
House of Parliament.

(11) Nothing in subsection (1) above prohibits the disclosure to an overseas regulatory
authority of information which relates to a building society which, or a building
society’s [***'connected undertaking] which,—

(a) carries on or proposes to carry on any business in that country or territory, or
(b) has or proposes to acquire an interest in a body corporate which carries on or

proposes to carry on in that country or territory any business corresponding
to any business of a building society, or

(c) appears to the Commission to be associated with a body incorporated under
the law of that country or territory or whose principal place is, or is proposed
to be, in that country or territory,

if it appears to the Commission that the disclosure of the information would assist
that authority in the discharge of its functions or would assist the Commission in the
discharge of any of its functions under this Act.

[***(11A) Subsection (11) above does not apply in relation to disclosures to an overseas

regulatory authority which is not a supervisory authority in another member State
unless the Commission is satisfied that the authority is subject to restrictions on further
disclosures at least equivalent to those imposed by this section and section 54.]

(12) Subsection (11) above applies in relation to the disclosure of information which relates
to any person who is or has been or has been appointed or, in the case of a director,
nominated or proposed as an officer of a building society or other body in the case of
which that subsection authorises the disclosure of information which relates to it as it
applies to the disclosure of information which relates to the society or other body.

[*%(12A) Nothing in subsection (1) above prohibits the disclosure of information to the

persons specified in the first column of the following Table if, in the opinion of the
Commission, it is desirable or expedient that the information should be disclosed with
a view to facilitating the discharge—

(a) by the Commission, of any of its functions under this Act; or

(b) by that person of the functions specified in relation to him in the second
column of that Table.

TABLE
Person Function
1 An inspector appointed under Part Functions under that Part or, so far as so
X1V of the Companies Act 1985 or relating, that section.

Part XV of the Companies (Northern
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Ireland) Order 1986 or, so far as relating
to offences involving securities of a
company, section 177 of the Financial
Services Act 1986.

2 A person authorised to exercise
powers under section 84 of the
Companies Act 1989.

3 A recognised clearing house (within
the meaning of the Financial Services
Act 1986).

4 A person approved under the
Uncertificated Securities Regulations
1995 as an operator of a relevant
system (within the meaning of those
Regulations).

5 A recognised supervisory body (within
the meaning of Part II of the Companies
Act 1989 or Part I1I of the Companies
(Northern Ireland) Order 1990).

6 A recognised professional body
(within the meaning of section 391 of
the Insolvency Act 1986 or Article 350
of the Insolvency (Northern Ireland)
Order 1989).

7 A supervisory authority in another
EEA State.

Functions under that section, so far as
relating to the breach of any law relating
to companies.

Functions in its capacity as a clearing
house recognised under the Financial
Services Act 1986 so far as they are
exercisable in relation to defaults or
potential defaults by market participants.

Functions as a person so approved so
far as they are exercisable in relation to
defaults or potential defaults by market
participants.

Functions in its capacity as such a body
under that Part, or functions in relation
to disciplinary proceedings against
auditors.

Functions in its capacity as such a body
under that Act or Order or functions

in relation to disciplinary proceedings
against insolvency practitioners (within
the meaning of that Act or Order).

Functions in its capacity as a supervisor
of systems for the transfer of funds
between credit institutions and their
customers. |

be liable—
(a)

(b)

years or to a fine or both; and

(13A) Information which is disclosed to a person with a view to |

(13) Any person who discloses information in contravention of subsection (1) above shall
on conviction on indictment, to imprisonment for a term not exceeding two

on summary conviction, to a fine not exceeding the statutory maximum.

"%enabling, facilitating or

assisting] the discharge of any functions shall not be used otherwise than with a view

to [F265

enabling, facilitating or assisting] the discharge of those functions.

(13B) Any person who uses information in contravention of subsection (13A) above shall be

liable on summary conviction to imprisonment for a term not exceeding three months
or to a fine not exceeding level 5 on the standard scale or to both.]

(14) In this section—

“authority” includes any body (corporate or unincorporate) which is
charged with the regulation of the carrying on of any description of financial
business or the practice of any profession to which the carrying on of such

business is incidental;
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[**“EEA State” means a State other than the United Kingdom which is a
contracting party to the agreement on the European Economic Area signed at
Oporto on 2nd May 1992 as adjusted by the Protocol signed at Brussels on
17th March 1993;]

“overseas regulatory authority” means any government department or
public or other authority in a country or territory outside the United Kingdom
which is charged under the law of that country or territory with the regulation
of the carrying on there of any business within the powers conferred on
building societies or their [***'subsidiary undertakings] by or under this Act;
and

“regulation”, in relation to any public or other authority, means regulation
in the public interest or for the protection of private interests.

F265

[F268 15 [F2698ub'ect to subsection (15A) below,] any reference in this section to |
) y
F265

facilitating or assisting] the discharge of any functions is a reference to |

facilitating or assisting] the discharge of those functions in relation to—

(a) afinancial market; . . .

(b) persons carrying on the business of banking or insurance, Consumer Credit
Act businesses or the business of providing other financial services; [**"'or
(c) persons involved in the operation of occupational pension schemes (within
the meaning of the Pension Schemes Act 1993 or, in Northern Ireland, the
Pension Schemes (Northern Ireland) Act 1993)]
and in this subsection “Consumer Credit Act business” has the same meaning as in
the Banking Coordination (Second Council Directive) Regulations 1992,

enabling,
enabling,

[ Subsection (15) above shall not apply to disclosures made by virtue of
(15A) subsection (12A) above, or to disclosures made with a view to facilitating the discharge
of any of the following functions, namely—

(a) functions of the Secretary of State under Part XIV of the Companies Act 1985,
Part XIII of the Insolvency Act 1986 or Part II of the Companies Act 1989
or, so far as relating to the breach of any law relating to companies, under
section 83 of the Companies Act 1989; or

(b) functions of the Department of Economic Development in Northern Ireland
under Part XV of the Companies (Northern Ireland) Order 1986, Part XII of
the Insolvency (Northern Ireland) Order 1989 or Part III of the Companies
(Northern Ireland) Order 1990.]

F272

(16) Any reference in this section or section 54 to the Commission’s functions under this
Act includes a reference to its functions under those Regulations.]
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Information disclosed to Commission from other sources.

(1) If and in so far as it appears to the Secretary of State that the disclosure of any

information will enable the Commission better to discharge its functions under this
Act (but not otherwise),—

(a) information obtained by the Secretary of State under section 447 or 448 of

the ¥’Companies Act 1985 (inspection of companies’ books and papers)

may be disclosed to the Commission or further disclosed, notwithstanding the
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provision as to security of information contained in section 449 or that Act;
and

(b) where the information is contained in a report made by inspectors appointed
under section 431, 432, 442 or 446 of the Companies Act 1985 (investigation
of affairs or ownership of companies and certain other bodies corporate) the
Secretary of State may furnish a copy of the report to the Commission.

(2) If and in so far as it appears to the Department of Economic Development that the
disclosure of any information will enable the Commission better to discharge its
functions under this Act (but not otherwise),—

(a) information obtained by the Department under Article 440 or 441 or the
M3BCompanies (Northern Ireland) Order 1986 (inspection of companies’
books and papers) may be disclosed or further disclosed to the Commission,
notwithstanding the provision as to security of information contained in
Article 442 of that Order; and

(b) where the information is contained in a report made by inspectors under
Article 424, 425, 435 or 439 of the ™ Companies (Northern Ireland) Order
1986 (investigation of affairs or ownership of companies and certain other
bodies corporate) the Department may furnish a copy of the report to the
Commission.

(3) Subsection (1) of section 53 does not apply to information which has been disclosed
to the Commission by virtue of subsection (1) or (2) above, but—

(a) except as provided by paragraph (b) below, nothing in this Act authorises
any further disclosure of that information in contravention of section 449 of
the ™ Companies Act 1985 or, as the case may require, Article 442 of the
Companies (Northern Ireland) Order 1986; and

(b) with respect to that information the references in subsections (3), (4), (5), (6),
(8) and (11) of section 53 to subsection (1) of that section shall be construed
as including a reference to the said section 449 or, as the case may require,
Article 422, but, in the case of subsections (5), (6) and (8), so far only as
they relate to the discharge of the Commission’s functions or the interests of
shareholders and depositors.

[*”(3A) If information is disclosed by the [***Financial Services Authority, other than in its
capacity as a designated agency within the meaning of the ™*'Financial Services Act
1986,]] to the Commission for the purpose of enabling [**”or assisting]it better to
discharge its functions under this Act—
(a) subsection (1) of section 53 applies to that information as it applies to
information obtained or furnished under or for the purposes of this Act; but

(b) the references in subsections (2) to (11) of that section to the disclosure of
information do not extend to the disclosure of that information unless—
(i) the [**"*Financial Services Authority] consents to the disclosure; and
(i) the disclosure is for the purpose of enabling [**”or assisting]the
Commission better to discharge its functions under this Act.

(3B) If information is disclosed to the Commission by the relevant supervisory authority
in another member State, or is obtained by the Commission, or by a person acting on
its behalf, in another member State—

(a) subsection (1) of section 53 applies to that information as it applies to
information obtained or furnished under or for the purposes of this Act; but
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(b) the references in subsections (2) to (11) of that section to the disclosure of
information do not extend to the disclosure of that information unless—

(i) in the case of information disclosed to the Commission by the
relevant supervisory authority in another member State, that authority
consents to its disclosure; or

(i1) in the case of information obtained by the Commission, or by a person
acting on its behalf, in another member State, the relevant supervisory
authority in that State consents to its disclosure.

[*”7(3C) Before the Commission discloses information to any person under subsection (3B)

(b)(1) above, it shall notify the relevant supervisory authority which disclosed the
information to the Commission of the name and responsibilities of that person.]

(B) F278

6) If information is disclosed to the Commission by an overseas regulatory authorit
Yy g ry y
["*”which is not the relevant supervisory authority in another member State]—

(a) subsection (1) of section 53 applies to that information as it applies to
information obtained or furnished under or for the purposes of this Act; but

(b) the references in subsections (4) to (11) of that section to the disclosure of
information do not extend to the disclosure of that information.
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Inspections, etc

55 Investigations on behalf of Commission.

(1) If it appears to the Commission desirable to do so for the purposes of its supervisory
functions in relation to a building society, the Commission may appoint one or more
competent persons to investigate and report to it on the state and conduct of the
business of the society concerned, or any particular aspect of that business.

(2) If a person appointed under subsection (1) above thinks it necessary for the purposes
of his investigation, he may also investigate the business of any body corporate which
is or has at any relevant time been [***’a connected undertaking of the building society
under investigation]

(3) It shall be the duty of every officer, employee and agent of a building society or other
body which is under investigation—

(a) to produce to the persons appointed under subsection (1) above all records,
books and papers relating to the body concerned which are in his custody or
power; and

(b) to attend before those persons when required to do so; and

(c) otherwise to give to those persons all assistance in connection with the
investigation which he is reasonably able to give.

(4) Any officer, employee or agent of a building society or other body who—

(a) without reasonable excuse fails to produce any records, books or papers which
it is his duty to produce under subsection (3) above, or

(b) without reasonable excuse fails to attend before the person appointed under
subsection (1) above when required to do so, or

(c) without reasonable excuse fails to answer any question which is put to him
by persons so appointed with respect to any building society or other body
corporate which is under investigation,

shall be liable on summary conviction to a fine not exceeding level 5 on the standard
scale.

(5) Any officer, employee or agent of a building society or other body who knowingly
or recklessly furnishes to any person appointed under subsection (1) above any
information which is false or misleading in a material particular, shall be liable—

(a) on conviction on indictment to imprisonment for a term not exceeding two
years or to a fine or both; and

(b) on summary conviction to a fine not exceeding the statutory maximum.

(6) In this section—

(a) “agent”, in relation to a building society or other body whose business is
under investigation, includes its bankers, its accountants and solictors and any
persons, where they are not officers of the other body concerned, who are
employed as its auditors;

(b) ““the purposes of its supervisory functions”, in relation to the Commission, has
the same meaning as in section 52; and

(c) any reference to an officer, employee or agent of a building society or other
body includes a reference to a person who has been but no longer is an officer,
employee or agent of that society or other body.
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Textual Amendments
F280 Words in s. 55(2) substituted for s. 55(2)(a)(b) (1.12.1997 in specified cases and for specified purposes
and otherwise in accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 43, 47(3), Sch. 7
para. 21; S.I. 1997/2668, art. 2, Sch. Pt. TI(w)(z)(x)

Modifications etc. (not altering text)
C72 S. 55 extended (prosp.) by 2000 c. 39, ss. 2, 16(1)(2), Sch. 2 para. 13(1)
C73 S.55(6)(a) amended (E.W.) (01.01.1992) by S.I. 1991/2684, arts. 2(1), 4, Sch. 1

56 Inspections and special meetings: general.

(1) In the circumstances mentioned in subsection (2) below, the Commission—
(a) may appoint one or more competent inspectors to investigate and report on
the affairs of a building society, or
(b) may call a special meeting of a building society to consider its affairs, or
(c) may (either on the same or on different occasions) both appoint an inspector
or inspectors and call a special meeting for those purposes;

and, in the circumstances mentioned in subsection (3) below, the investigation or
consideration may extend to the affairs of any body corporate which is or at any
relevant time has been a [***'connected undertaking of] the building society.

(2) The powers conferred by subsection (1) above may be exercised either—
(a) on the application of the requisite number of members of the society, or
(b) where no such application is made but the Commission is of opinion that an
investigation should be held into the affairs of the society, or that the affairs
of the society call for consideration by a meeting of its members.

(3) The powers conferred by subsection (1) above may be exercised in relation also to a
[***connected undertaking of] a building society either—

(a) where the application referred to in subsection (2)(a) above so requests, or

(b) where the application contains no such request but the Commission is of
the opinion that it is necessary for the purposes of the investigation into
or consideration of the affairs of the building society that the affairs of the
[***connected undertaking] should also be investigated or considered.

(4) Where the inspectors are of the opinion mentioned in subsection (3)(b) above
in relation to a [***connected undertaking of] a building society they may, with
the consent of the Commission, extend their investigation to the affairs of the
[***connected undertaking] and make their report accordingly.

(5) For the purposes of subsections (1) to (3) above the requisite number of members—
(a) inthe case of a building society having more than 1,000 members, is 100, and

(b) in the case of any other building society, is one-tenth of the whole number of
members of the society.

(6) The following provisions shall have effect where an application is made as mentioned
in subsection (2)(a) above, that is to say—

(a) the application shall be supported by such evidence as the Commission may
require for the purpose of showing that the applicants have good reason for
requiring an investigation by inspectors or consideration by a special meeting,
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as the case may be, and that the applicants are not actuated by malicious,
frivolous, vexatious or scandalous motives in their application;

(b) such notice of the application shall be given to the building society and, in
a case where the investigation is to extend to its affairs also, to the society’s
["***connected undertaking], as the Commission may direct;

(¢) the Commission shall require the applicants to give security for payment of
the costs of the investigation or meeting before the inspector is appointed or
the meeting is called subject, in the case of the costs of an investigation, to an
amount not exceeding the corresponding Companies Act limit; and

(d) asregards the expenses of or incidental to the investigation or meeting—

(i) in the case of an investigation (in whichever way instituted), the
expenses shall be defrayed in the first instance by the Commission but
without prejudice to its rights to contribution under section 57(10);

(i1) in the case of a meeting, the expenses shall be defrayed by the
applicants, or out of the funds of the society, or by the members
or officers or former members or officers of the society, in such
proportions as the Commission may direct.

(7) Before exercising its powers under subsection (1) above in a case falling within
subsection (2)(b) above, the Commission shall inform the building society of the
action which it proposes to take and the grounds for that action, and the society shall,
within 14 days of receiving the information, be entitled to give the Commission an
explanatory statement in writing by way of a reply.

(8) Where the Commission proposes to exercise its powers under subsection (1) above
in a case falling within subsection (3)(b) above, subsection (7) above shall apply in
relation to the [***connected undertaking] as it applies in relation to the society.

(9) Inspectors appointed under this section shall, in addition to having the powers which
are necessary for or incidental to the discharge of their functions under this section,
have the powers specified in section 57.

(10) Where a special meeting is " called under this section—

(a) the Commission may direct at what time and place the meeting is to be held,
and what matters are to be discussed and determined at the meeting, and may
give such other directions as it thinks fit with respect to the calling, holding
and conduct of the meeting;

(b) the Commission may appoint a person to be chairman at the meeting or, in
default of such an appointment, the meeting may appoint its own chairman;

(c) the meeting shall have all the powers of a meeting called according to the
rules of the building society;

and the provisions of this subsection and any direction given under it shall have effect
notwithstanding anything in the rules of the building society.

(11) In this section “the corresponding Companies Act limit”, in relation to security for the
payment of the costs of an investigation, is £5,000 or such other sum as is specified
for the time being in an order under section 431(4) of the " Companies Act 1985 for
the purposes of that section.
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Textual Amendments

F281 Words in s. 56(1) substituted (1.12.1997 in specified cases and for specified purposes and otherwise in
accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 43, 47(3), Sch. 7 para. 22(1); S.L.
1997/2668, art. 2, Sch. Pt. TI(w)(z)(xi)

F282 Words in s. 56(3)(4) substituted (1.12.1997 in specified cases and for specified purposes and otherwise
in accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 43, 47(3), Sch. 7 para. 22(2)
(a); S.I. 1997/2668, art. 2, Sch. Pt. TI(w)(z)(xi)

F283 Words in s. 56(3)(4) substituted (1.12.1997 in specified cases and for specified purposes and otherwise
in accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 43, 47(3), Sch. 7 para. 22(2)
(b); S.I. 1997/2668, art. 2, Sch. Pt. II(w)(z)(xi)

F284 Words in s. 56(6)(8) substituted (1.12.1997 in specified cases and for specified purposes and otherwise
in accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 43, 47(3), Sch. 7 para. 22(3);
S.I. 1997/2668, art. 2, Sch. Pt. II(w)(z)(xi)

Marginal Citations

M42 1985c. 6.

57 Inspections: supplementary provisions.

(1) In this section—

“the body under investigation” means the building society whose affairs or,
as the case may be, the building society whose affairs, and each [***connected
undertaking of] the building society whose affairs, are the subject of the
investigation;

“the inspectors” means the persons appointed by the Commission under
section 56 to conduct the investigation;

“the investigation” means the investigation under section 56 which the
inspectors have been appointed to hold;

and references to officers or to agents include past, as well as present, officers or agents
(as the case may be) and “agents”, in relation to a building society or any [**connected
undertaking of] a building society, includes its bankers, its accountants and solicitors
and its auditors.

(2) When the inspectors have been appointed it is the duty of all officers and agents of
the body under investigation—

(a)

(b)
(©)

to produce to the inspectors all documents and material of or relating to the
body under investigation which are in their custody or power;

to attend before the inspectors when required to do so, and

otherwise to give the inspectors all assistance in connection with the
investigation which they are reasonably able to give.

(3) If the inspectors consider that a person other than an officer or agent of the body under
investigation is or may be in possession of information concerning its affairs, they
may require that person to produce to them any documents or material in his custody
or power relating to the body under investigation, to attend before them and otherwise
to give them all assistance in connection with the investigation which he is reasonably
able to give; and it is that person’s duty to comply with the requirement.
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(4) The inspectors may examine on oath the officers and agents of the body under
investigation, and any such person as is mentioned in subsection (3) above, in relation
to the affairs of the body under investigation, and may administer an oath accordingly.

(5) An answer given by a person to a question put to him under the foregoing provisions
of this section may be used in evidence against him.

[**(5A) However, in criminal proceedings in which that person is charged with an offence to

which this subsection applies—
(a) no evidence relating to the answer may be adduced, and
(b) no question relating to it may be asked,

by or on behalf of the prosecution, unless evidence relating to it is adduced, or a
question relating to it is asked, in the proceedings by or on behalf of that person.

(5B) Subsection (5A) above applies to any offence other than—

(a) anoffence under section 2 or 5 of the Perjury Act 1911 (false statements made
on oath otherwise than in judicial proceedings or made otherwise than on
oath);

(b) an offence under section 44(1) or (2) of the Criminal Law (Consolidation)
(Scotland) Act 1995 (false statements made on oath or otherwise than on
oath); or

(c) an offence under Article 7 or 10 of the "*Perjury (Northern Ireland) Order
1979 (false statements made on oath otherwise than in judicial proceedings
or made otherwise than on oath).]

(6) Ifan officer or agent of the body under investigation or any such person as is mentioned
in subsection (3) above—

(a) refuses to produce any document or material which it is his duty under this
section to produce, or

(b) refuses to attend before the inspectors when required to do so, or

(c) refuses to answer any question put to him by the inspectors with respect to the
affairs of the body under investigation,

the inspectors may certify the refusal in writing to the High Court; and the court may
thereupon inquire into the case and, after hearing any witnesses who may be produced
against or on behalf of the alleged offender and after hearing any statement which may
be offered in defence, may punish the offender in like manner as if he had been guilty
of contempt of the court.

(7) The inspectors may, and if so directed by the Commission shall, make interim reports
to the Commission, but they may at any time in the course of the investigation,
without making an interim report, inform the Commission of matters coming to their
knowledge as a result of the investigation tending to show that an offence has been
committed.

(8) The Commission may, if it thinks fit—
(a) send a copy of any report made by the inspectors to the body whose affairs
are or were the subject of the investigation;
(b) furnish a copy of any such report on request and on payment of the prescribed
fee to—
(1) any member of the body whose affairs are or were the subject of the
investigation;
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(ii) the auditors of that body;

(iii) any person whose conduct is referred to in the report;

(iv) any other person whose financial interests appear to the Commission
to be affected by matters dealt with in the report, whether as creditor
or otherwise; and

(c) cause the report to be printed and published.

(9) A copy of a report of inspectors appointed under section 56 to hold an investigation
under that section, certified by the Commission to be a true copy, is admissable in
any legal proceedings as evidence of the opinion of the inspectors in relation to any
matter contained in the report; and a document purporting to be such a certificate shall
be received in evidence and be deemed to be such a certificate, unless the contrary
is proved.

(10) The Commission shall be entitled to be repaid the expenses of the investigation
defrayed by it under section 56(6)(d) as provided in the following paragraphs, that is
to say—

(a) by the applicants for the investigation, to such extent (if any) as the
Commission may direct;

(c) by any person convicted of an offence in proceedings instituted as a result of
the investigation, to such extent (if any) as the court by or before which he
was convicted may order;

and a person liable under any one of paragraphs (a) to (c) above is entitled to
contribution from any other person liable under the same paragraph, according to the
amount of their respective liabilities under it.

(11) In the application of this section to a building society whose principal office is in
Scotland, any reference to the High Court shall be read as a reference to the Court
of Session.

Textual Amendments
F285 Words in s. 57(1) substituted (1.12.1997 in specified cases and for specified purposes and otherwise
in accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 43, 47(3), Sch. 7 para. 23; S.1.
1997/2668, art. 2, Sch. Pt. TI(w)(z)(xii)
F286 S.57(5A)(5B) inserted (14.4.2000 (E.W.N.L.) and 1.1.2001 (S.)) by 1999 c. 23, ss. 59, 68(3)(4), Sch. 3
para. 9 (with Sch. 7 paras. 3(3), 5(2)); S.I. 2000/1034, art. 2(a)(3); S.S.I. 2000/445, art. 2

Modifications etc. (not altering text)
C74 S.57(1) amended (E.W.) (01.01.1992) by S.I. 1991/2684, arts. 2(1), 4, Sch. 1

Marginal Citations
M43 S.1.1979/1714 (N.I. 19).
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PART VII

MANAGEMENT OF BUILDING SOCIETIES
Directors and other officers

Directors: number.
(1) Every building society shall have at at least two directors.

(2) One of the directors shall be appointed to be chairman of the board of directors.

Chief executive and secretary.

(1) Every building society shall have a chief executive, that is to say, a person who is
employed by the society and who either alone or jointly with one or more other
persons, is or will be responsible under the immediate authority of the directors for
the conduct of the business of the society.

(2) Every building society shall have a secretary.

(3) The offices of chief executive and secretary of a building society may be held by the
same person.

(4) The chief executive and the secretary of a building society shall be appointed by the
directors of the society.

(5) The directors of a building society shall, as regards the appointment of the secretary
or the chief executive of the society, take all reasonable steps to secure that the person
appointed is a person who has the requisite knowledge and experience to discharge
the functions of his office.

(6) Where a person becomes or ceases to be the chief executive of a building society, the
society shall within one month give notice of that fact to the central office, stating
the person’s full name and address and the date on which he became, or ceased to be,
chief executive; and the central office shall record the person’s name and the date on
which he began to hold, or, as the case may be, ceased to hold office, in the public
file of the society.

(7) Anything required or authorised to be done by or to the secretary or chief executive
of a building society may, if the office is vacant or there is for any other reason no
secretary or chief executive capable of acting, be done by or to any assistant or deputy
secretary or assistant or deputy chief executive, as the case may be, or, if there is no
assistant or deputy capable of acting, by or to any officer of the society authorised
generally or specially for that purpose by the directors.

Directors: elections and retirements.

(1) Except in so far as they may be co-opted by virtue of subsection (13) below, the
directors of a building society must be elected to office, either—
[**"(a) on a poll taken at the annual general meeting of the society, or]
(b) by postal ballot of the members conducted during that part of the financial year

of the society which precedes the date on which the annual general meeting
1s held,
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as the rules provide.

[***¥(1A) Where directors of a building society are to be elected to office on a poll taken at the
annual general meeting of the society, a form for the appointment of a proxy shall be
sent to each person entitled to notice of the meeting.|

(2) The persons entitled to vote in an election of directors of a building society are those
members of the society who, on the voting date, are entitled to vote on an ordinary
resolution of the society.

["**(3) Where, in the case of an election of directors of a building society, there are more

candidates than vacancies to be filled by the election, a person entitled to vote in the
election—

(a) shall have one vote in respect of every vacancy, but
(b) cannot be required to cast all or any of his votes.

(3A) Where, in the case of an election of directors of a building society, there are not more
candidates than vacancies to be filled by the election—

(a) aperson entitled to vote in the election shall have one vote in respect of every
candidate, but cannot be required to cast all or any of his votes;

(b) each vote shall be capable of being cast either for or against the candidate
concerned; and

(c) a candidate shall be elected if, and only if, more votes are cast for him than
against him.]

(4) Subject to subsections (6), (7) and (9) below and to paragraph 5(3) of Schedule 2 to this
Act, ["**any natural person] is eligible to be elected a director of a building society.

(5) The rules of a building society may require its directors to retire at a prescribed age
without eligibility for re-election or reappointment; and, if the age so prescribed is no
greater than the age which is the normal retirement age for the purposes of this section,
subsection (7) below shall have no application to the directors of the society.

(6) If the rules of a building society make the provision authorised by subsection (5)
above, a person who has attained the age so prescribed shall not be eligible to be
elected as a director of the society.

(7) Except in a case where the operation of this subsection is excluded by subsection (5)
above, if a person has attained the normal retirement age for directors, he shall not be
eligible to be elected a director of a building society unless—

(a) he has been approved as eligible for election by resolution of the board of
directors, and

(b) his age and the reasons for the board’s approval of his eligibility have been
notified to every person entitled to vote at the election.

(8) In this section “the normal retirement age”, in relation to the directors of a building
society, means 70 years or such lesser age as the rules of the society prescribe as the
normal retirement age for its directors; and “the compulsory retirement age", for a
society whose rules make the provision authorised by subsection (5) above, means the
age so prescribed in its rules.

(9) The rules of a building society may impose, as a condition of a person’s eligibility to
be or to remain a director of the society, a requirement that he shall hold beneficially
shares in the society not less in value than the amount prescribed by the rules, but the
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minimum holding to be required shall not exceed £1,000 or such other amount as may
be substituted for it by order of the Commission under this subsection.

(10) The rules of a building society may impose, as conditions of the validity of a person’s
nomination for election as a director, requirements as to—

(a) the minimum number of members who must join in nominating him,
[**'(b) their qualifications as respects length of membership and the value of their
shares or the amount of their mortgage debt;]
(c) the depositing of money with the society in connection with his candidature,

but no other requirements; and rules made by virtue of this subsection must comply
with section 61.

[***(10A) A nomination of a candidate for election as a director of a building society—

(a) may be made at any time; but
(b) if made after the closing date for the nomination of candidates for the next
election of directors, shall be carried forward (unless the candidate otherwise
requires) as a nomination for the next election of directors after that;
and in this subsection and section 61 “the closing date for the nomination of
candidates”, in relation to an election of directors, means the last day of the last
financial year to end before the voting date.]

(11) A director of a building society shall retire from office—

(a) in any case not provided for by paragraph (b) below, subsection (12) below or
rules under section 61(10), at the third annual general meeting of the society
following the date of his election, and

(b) in a case where he had attained the normal retirement age at his election, at
the next annual general meeting following that date;

subject (in either case) to any provision for his earlier retirement on the grounds of
ceasing to hold the requisite shares in the society contained in the rules of the society.

(12) A director of a building society attaining the normal retirement age or, as the case may
be, the compulsory retirement age shall, subject to any provision of the rules for earlier
retirement, retire from office at the next annual general meeting of the society.

(13) If the rules of a building society so provide, the directors for the time being may
appoint as additional directors or to fill any vacancy on the board of directors any
person who—

(a) has not attained—
(i) the normal retirement age, or

(i1) the compulsory retirement age (where that age is less than the normal
retirement age), and

(b) appears to them to be fit and proper to be a director.

not being a person who, having been nominated for election as a director at any election
held within the preceding twelve months, was not elected as a director.

(14) A person who is co-opted under subsection (13) above shall cease to hold office at
the end of the permitted period unless he is elected as a director of the society in
accordance with this section within that period.

(15) A person who holds office as, or is to his knowledge nominated for election or
proposed for appointment under subsection (13) above as, a director of a building
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society shall, not later than 28 days before he attains the normal retirement age or, as
the case may be, the compulsoryretirement age for directors of the society, give the
society notice of the date on which he will attain that age; and if he fails to do so he
shall be liable on summary conviction—

(a) to a fine not exceeding level 3 on the standard scale; and

(b) in the case of a continuing offence, to an additional fine not exceeding £40
for every week during which the offence continues.

(16) The power of the Commission to make an order under subsection (9) above—
(a) includes power to make such transitional provision as it considers necessary
or expedient, and
(b) shall be exercisable by statutory instrument which shall be subject to
annulment in pursuance of a resolution of either House of Parliament.

(17) In this section—
[*** “ordinary resolution"means a resolution which will be effective without
being passed as a special resolution or borrowing members’ resolution;]

“permitted period”, in relation to a co-opted director, has the meaning given by
section 61(12); and

“the voting date” means—
(a) in the case of an election at a meeting, the date of the meeting, except where
paragraph (c) below applies;
(b) inthe case of an election conducted by postal ballot, the date which the society
specifies as the final date for the receipt of completed ballot papers;

(c) in a case where a member appoints a proxy to vote at the meeting for him,
the date which the society specifies as the final date for receipt of instruments
appointing proxies to vote at the election;

and, for the purposes of this Act, the date of a person’s election to office as a director
of a building society, in a case where the rules provide for election by postal ballot, is
the date of the meeting at which the declaration of the result of the ballot is made.
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F293 Definition in s. 60(17) repealed (1.12.1997 in specified cases and for specified purposes and otherwise
in accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 27(7), 46(2), 47(3), Sch. 9; S.1.
1997/2668, art. 2, Sch. Pt. TI(s)(cc)(viii)

Modifications etc. (not altering text)
C75 Ss. 60(1)(2)(3)(9)(10), 61 excluded (femp.) by S.I. 1986/2168, art. 3(1)(3)

61 Directors: supplementary provisions as to elections, etc.

[**(1) Rules made under section 60(10)(a), in order to comply with this section, must not

require—

(a) in the case of a society whose total commercial assets do not exceed £100
million, more than [****50] members;

(b) in the case of a society whose total commercial assets exceed £100 million
but do not exceed £250 million, more than [***100] members;

(c) in the case of a society whose total commercial assets exceed £250 million
but do not exceed £1,000 million, more than [***150] members;

(d) in the case of a society whose total commercial assets exceed £1,000 million
but do not exceed £5,000 million, more than [***200] members; and

(e) in the case of a society whose total commercial assets exceed £5,000 million,
more than [***250] members,

to join in nominating a person for election as a director.

(2) Rules under section 60(10)(b), in order to comply with this section, must not require
a nominating member—

(a) to have been a member for more than two years before the date of the
nomination; or

(b) if he claims eligibility as a shareholding member, to hold, or to have held at
any time during that period, shares in the society to a value greater than £100;
or

(c) if he claims eligibility as a borrowing member, to owe to the society, or to
have owed to the society at any time during that period, a mortgage debt of
an amount greater than £100.]

(3) Rules made under section 60(10)(c), in order to comply with this section—
(a) must not require more than £250 to be deposited with the society;

(b) must not require the money to be deposited before the date which, under the
rules, is the closing date for the nomination of candidates for the election; and
(c) must provide for the return of the deposit to the candidate in the event of his
securing—
(i) not less than 5 per cent. of the total number of votes cast for all the
candidates in the election; or
(i1) not less than 20 per cent. of the number of votes cast for the candidate
who is elected with the smallest number of votes.

[***(3A) In subsection (1) above “total commercial assets”, in relation to a building society,
means the difference between the total assets of the society as shown in the relevant
accounts and the aggregate of—

(a) the liquid assets of the society as shown in those accounts in pursuance of
regulations under section 73(7); and


http://www.legislation.gov.uk/id/uksi/1997/2668
http://www.legislation.gov.uk/id/ukpga/1997/32
http://www.legislation.gov.uk/id/ukpga/1997/32/section/27/7
http://www.legislation.gov.uk/id/ukpga/1997/32/section/46/2
http://www.legislation.gov.uk/id/ukpga/1997/32/section/47/3
http://www.legislation.gov.uk/id/ukpga/1997/32/schedule/9
http://www.legislation.gov.uk/id/uksi/1997/2668
http://www.legislation.gov.uk/id/uksi/1997/2668
http://www.legislation.gov.uk/id/uksi/1997/2668/article/2
http://www.legislation.gov.uk/id/uksi/1997/2668/schedule/part/II/s/cc/viii
http://www.legislation.gov.uk/id/ukpga/1986/53/section/60/1/2/3/9/10
http://www.legislation.gov.uk/id/ukpga/1986/53/section/61
http://www.legislation.gov.uk/id/uksi/1986/2168
http://www.legislation.gov.uk/id/uksi/1986/2168/article/3/1/3

138 Building Societies Act 1986 (c. 53)
Part VII — Management of Building Societies
Document Generated: 2023-04-30

Status: Point in time view as at 17/07/2001. This version of this Act contains provisions that are not valid for this point in time.
Changes to legislation: Building Societies Act 1986 is up to date with all changes known to be in force on or
before 30 April 2023. There are changes that may be brought into force at a future date. Changes that have
been made appear in the content and are referenced with annotations. (See end of Document for details)

(b) the fixed assets of the society as so shown;

and in this subsection “the relevant accounts” means the accounts which, immediately
before the closing date for the nomination of candidates, were the accounts last
prepared by the society under section 72.

(4) The Commission may, by order, substitute—
(a) for any amount or number specified in subsection (1) above;
(b) for any amount specified in subsection (2) above; or
(c) for any amount or percentage specified in subsection (3) above,

such other amount, number or percentage as it thinks appropriate; and the Commission
may, with the consent of the Treasury, by order vary subsection (3A) above by adding
to or deleting from it any provision or by varying any provision contained in it.]

(5) The power to make orders under subsection (4) above—

(a) includes power to make such transitional provision as the Commission
considers necessary or expedient, and

(b) is exercisable by statutory instrument which shall be subject to annulment in
pursuance of a resolution of either House of Parliament.

(6) If a building society, in a case where the board of directors has approved as eligible
for election a person who has attained the normal retirement age, fails to notify every
person entitled to vote at the election as required by section 60(7), the society shall
be liable on summary conviction to a fine not exceeding level 4 on the standard scale
and so shall any officer who is also guilty of the offence; but no such failure shall
invalidate the election.

(7) ["*"If, before the closing date for the nomination of candidates, a duly nominated
candidate for election as a director of a building society furnishes the society with
an election address, or a revised election address, of not more than 500 words], then,
subject to subsection (8) below—

(a) it shall be the duty of the society to send a copy of the address [~ or, as the
case may require, the revised address]to each member of the society who is
entitled to vote in the election;

(b) each member’s copy shall be sent in the same manner and, so far as
practicable, at the same time as the notice of the meeting at which the election
is to be conducted or the ballot papers are sent out, as the case may be, or as
soon as is practicable thereafter; and

(c) ifthe building society fails to comply with the requirements of this subsection
the society shall be liable on summary conviction to a fine not exceeding
level 4 on the standard scale and so shall any officer who is also liable for
the offence;

F298

but no such failure shall invalidate the election.

(8) Subsection (7) above does not require a building society to send copies of an address
[*or a revised address]to members of the society in any case where—

(a) publicity for the address [***"or revised address]would be likely to diminish
substantially the confidence in the society of investing members of the public,
or

(b) the rights conferred by that subsection are being abused to seek needless
publicity for defamatory matter or for frivolous or vexatious purposes;
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and that subsection shall not be taken to confer any rights on members, or to impose
any duties on a building society, in respect of an address [***’or a revised address]which
does not relate directly to the affairs of the society.

(9) The Commission shall hear and determine any dispute arising under subsection (8)(a)
above, whether on the application of the society or of any other person who claims
to be aggrieved.

(10) The rules of a building society, if they provide for the retirement by rotation of its
directors, may provide that a person elected to fill a vacant seat on the board must retire
at the annual general meeting at which, in accordance with the rules for retirement by
rotation, the seat is to fall vacant.

(11) Subsection (10) above applies to any vacancy arising when an elected director ceases
to hold office for any reason before the annual general meeting at which (disregarding
his age) the seat is due to fall vacant under section 60(11)(a).

(12) For the purposes of section 60(17) “the permitted period", with reference to the tenure
of office of co-opted directors, is the period beginning with the date of the co-opted
director’s appointment and ending with whichever of the following first occurs, that
is to say—

(1) in the case of a building society which elects its directors at its annual general
meeting, the conclusion of the next such meeting following his appointment;
(i) in the case of a building society which elects its directors by postal ballot, the
declaration at its annual general meeting of the result of the next such ballot
conducted after his appointment;
(iii) the expiration of the period of sixteen months beginning with the date of his
appointment;

but a general meeting or postal ballot shall be disregarded for the purposes of this
paragraph if the closing date for the nomination of candidates falls before the date of
the co-opted director’s appointment.

(13) Where a person becomes or ceases to be a director of a building society, the society
shall within one month give notice of that fact to the central office, stating the person’s
full name and address and the date on which he became, or ceased to be, a director;
and the central office shall record the person’s name and the date on which he began
to hold, or, as the case may be, ceased to hold office, in the public file of the society.

(14) If a building society fails to comply with subsection (13) above the society shall be
liable on summary conviction to a fine not exceeding level 4 on the standard scale and
so shall any officer who is also guilty of the offence.

Textual Amendments

F294 S. 61(1)(2) substituted (1.12.1997 in specified cases and for specified purposes and otherwise in
accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 28(1), 47(3); S.I. 1997/2668, art.
2, Sch. Pt. II(t)

F295 Words in s. 61(1)(a)-(e) substituted (1.12.1999) by S.I. 1999/3032, art. 2(a)-(e)

F296 S. 61(3A)(4) substituted for s. 61(4) (1.12.1997 in specified cases and for specified purposes and
otherwise in accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 28(2), 47(3); S.I.
1997/2668, art. 2, Sch. Pt. TI(t)
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F297 Words in s. 61(7) substituted (1.12.1997 in specified cases and for specified purposes and otherwise in
accordance with art. 2(2)(3)(5) of S.1. 1997/2668) by 1997 c. 32, ss. 28(3)(a), 47(3); S.1. 1997/2668,
art. 2, Sch. Pt. TI(t)

F298 Words in s. 61(7)(a) substituted (1.12.1997 in specified cases and for specified purposes and otherwise
in accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 28(3)(b), 47(3); S.I. 1997/2668,
art. 2, Sch. Pt. TI(t)

F299 Words in s. 61(8) inserted (1.12.1997 in specified cases and for specified purposes and otherwise in
accordance with art. 2(2)(3)(5) of S.1. 1997/2668) by 1997 c. 32, ss. 28(4)(a), 47(3); S.1. 1997/2668,
art. 2, Sch. Pt. TI(t)

F300 Words in s. 61(8) inserted (1.12.1997 in specified cases and for specified purposes and otherwise in
accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 28(4)(b), 47(3); S.1. 1997/2668,
art. 2, Sch. Pt. TI(t)

Modifications etc. (not altering text)
C76 Ss. 60(1)(2)(3)(9)(10), 61 excluded (femp.) by S.I. 1986/2168, art. 3(1)(3)

Dealings with directors

62 Prohibition of tax-free payments to directors.

(1) A building society shall not pay a director remuneration (whether as director or
otherwise) free of income tax, or otherwise calculated by reference to or varying with
the amount of his income tax, or to or with any rate of income tax.

(2) Any rule of a building society and any provision of any contract, or in any resolution
of a building society, for payment to a director of remuneration falling within
subsection (1) above has effect as if it provided for payment, as a gross sum subject to
income tax, of the net sum for which the rule, contract or resolution actually provides.

Modifications etc. (not altering text)
C77 S. 62 modified (13.1.1993 for certain purposes only and 1.1.1994 for all remaining purposes) by
Friendly Societies Act 1992 (c. 40), s. 27, Sch. 11 Pt. II para. 9(1)(a)(2) (with ss. 7(5), 93(4)); S.L.
1993/16, art. 2, Sch.1; S.I. 1993/2213, art. 2, Sch.5.

63 Directors to disclose interests in contracts and other transactions.

(1) It is the duty of a director of a building society who is in any way, whether directly
or indirectly, interested in a contract or proposed contract with the society to declare
the nature of his interest to the board of directors of the society in accordance with
this section.

(2) In the case of a proposed contract, the declaration shall be made—
(a) at the meeting of the directors at which the question of entering into the
contract is first taken into consideration; or

(b) if the director was not at the date of that meeting interested in the proposed
contract, at the next meeting of the directors held after he became so interested.

(3) Where the director becomes interested in a contract after it is made, the declaration
shall be made at the first meeting of the directors held after he becomes interested in
the contract.


http://www.legislation.gov.uk/id/ukpga/1986/53/section/61/7
http://www.legislation.gov.uk/id/uksi/1997/2668
http://www.legislation.gov.uk/id/ukpga/1997/32
http://www.legislation.gov.uk/id/ukpga/1997/32/section/28/3/a
http://www.legislation.gov.uk/id/ukpga/1997/32/section/47/3
http://www.legislation.gov.uk/id/uksi/1997/2668
http://www.legislation.gov.uk/id/uksi/1997/2668/article/2
http://www.legislation.gov.uk/id/uksi/1997/2668/schedule/part/II/t
http://www.legislation.gov.uk/id/ukpga/1986/53/section/61/7/a
http://www.legislation.gov.uk/id/uksi/1997/2668
http://www.legislation.gov.uk/id/ukpga/1997/32
http://www.legislation.gov.uk/id/ukpga/1997/32/section/28/3/b
http://www.legislation.gov.uk/id/ukpga/1997/32/section/47/3
http://www.legislation.gov.uk/id/uksi/1997/2668
http://www.legislation.gov.uk/id/uksi/1997/2668/article/2
http://www.legislation.gov.uk/id/uksi/1997/2668/schedule/part/II/t
http://www.legislation.gov.uk/id/ukpga/1986/53/section/61/8
http://www.legislation.gov.uk/id/uksi/1997/2668
http://www.legislation.gov.uk/id/ukpga/1997/32
http://www.legislation.gov.uk/id/ukpga/1997/32/section/28/4/a
http://www.legislation.gov.uk/id/ukpga/1997/32/section/47/3
http://www.legislation.gov.uk/id/uksi/1997/2668
http://www.legislation.gov.uk/id/uksi/1997/2668/article/2
http://www.legislation.gov.uk/id/uksi/1997/2668/schedule/part/II/t
http://www.legislation.gov.uk/id/ukpga/1986/53/section/61/8
http://www.legislation.gov.uk/id/uksi/1997/2668
http://www.legislation.gov.uk/id/ukpga/1997/32
http://www.legislation.gov.uk/id/ukpga/1997/32/section/28/4/b
http://www.legislation.gov.uk/id/ukpga/1997/32/section/47/3
http://www.legislation.gov.uk/id/uksi/1997/2668
http://www.legislation.gov.uk/id/uksi/1997/2668/article/2
http://www.legislation.gov.uk/id/uksi/1997/2668/schedule/part/II/t
http://www.legislation.gov.uk/id/ukpga/1986/53/section/60/1/2/3/9/10
http://www.legislation.gov.uk/id/ukpga/1986/53/section/61
http://www.legislation.gov.uk/id/uksi/1986/2168
http://www.legislation.gov.uk/id/uksi/1986/2168/article/3/1/3
http://www.legislation.gov.uk/id/ukpga/1986/53/section/62
http://www.legislation.gov.uk/id/ukpga/1992/40
http://www.legislation.gov.uk/id/ukpga/1992/40/section/27
http://www.legislation.gov.uk/id/ukpga/1992/40/schedule/11/part/II/paragraph/9/1/a/2
http://www.legislation.gov.uk/id/ukpga/1992/40/section/7/5
http://www.legislation.gov.uk/id/ukpga/1992/40/section/93/4
http://www.legislation.gov.uk/id/uksi/1993/16
http://www.legislation.gov.uk/id/uksi/1993/16
http://www.legislation.gov.uk/id/uksi/1993/16/article/2
http://www.legislation.gov.uk/id/uksi/1993/16/schedule/1
http://www.legislation.gov.uk/id/uksi/1993/2213
http://www.legislation.gov.uk/id/uksi/1993/2213/article/2
http://www.legislation.gov.uk/id/uksi/1993/2213/schedule/5

Building Societies Act 1986 (c. 53) 141
Part VII — Management of Building Societies
Document Generated: 2023-04-30
Status: Point in time view as at 17/07/2001. This version of this Act contains provisions that are not valid for this point in time.
Changes to legislation: Building Societies Act 1986 is up to date with all changes known to be in force on or
before 30 April 2023. There are changes that may be brought into force at a future date. Changes that have
been made appear in the content and are referenced with annotations. (See end of Document for details)

(4) For the purposes of this section, a general notice given to the directors of a building
society by a director to the effect that—

(a) he is a member of a specified company or firm and is to be regarded as
interested in any contract which may, after the date of the notice, be made
with that company or firm, or

(b) he is to be regarded as interested in any contract which may, after the date of
the notice, be made with a specified person who is connected with him,

is a sufficient declaration of interest in relation to any contract made after that date
with that company, firm or person.

(5) A director need not make a declaration or give a notice under this section by attending
in person at a meeting of the directors if he takes reasonable steps to secure that the
declaration or notice is brought up and read at the meeting.

(6) The foregoing provisions of this section apply in relation to any transaction or
arrangement as they apply in relation to a contract and, for the purposes of this section,
a transaction or arrangement of a kind described in section 65 made by a society for
a director of the society or a person connected with a director of the society is to be
treated (if it would not otherwise be so treated, and whether or not it is prohibited by
that section) as a transaction or arrangement in which that director is interested.

(7) A director who fails to comply with this section shall be guilty of an offence and
liable—
(a) on conviction on indictment, to a fine; or
(b) on summary conviction, to a fine not exceeding the statutory maximum.

Modifications etc. (not altering text)
C78 S. 63 modified (13.1.1993 for certain purposes only and 1.1.1994 for all remaining purposes) by
Friendly Societies Act 1992 (c. 40), s. 27, Sch. 11 Pt. II para. 9(1)(b)(2) (with ss. 7(5), 93(4)); S.L.
1993/16, art. 2, Sch.1; S.I. 1993/2213, art. 2, Sch.5.

64 Substantial property transactions involving directors and connected persons.

(1) A building society shall not enter into an arrangement—

(a) whereby a director of the society, or a person connected with a director of the
society, acquires or is to acquire one or more non-cash assets of the requisite
value from the society; or

(b) whereby the society acquires or is to acquire one or more non-cash assets of
the requisite value from a director of the society or a person connected with
a director of the society,

unless the arrangement is first approved by a resolution of the society passed at a
general meeting.

(2) For this purpose a non-cash asset is of the requisite value if at the time the arrangement
in question is entered into its value is—

(a) except in a case falling within paragraph (b) below, not less than
[F*'£100,000]; and
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(b) where the last balance sheet of the society showed reserves amounting to
less than £500,000, not less than the higher of £1,000 or the amount which
represents 10 per cent. of the reserves so shown.

(3) The Commission may, by order made with the consent of the Treasury, amend
subsection (2) above so as to substitute for any of the amounts for the time being
specified in paragraphs (a) and (b) of that subsection such other amount as it thinks
appropriate.

(4) The power to make an order under subsection (3) above is exercisable by statutory
instrument which shall be subject to annulment in pursuance of a resolution of either
House of Parliament.

(5) In this section “non-cash asset” means any property or interest in property other than
cash and a reference to the acquisition of a non-cash asset includes the creation or
extinction of an estate or interest in, or a right over, any property and also the discharge
of any person’s liability, other than a liability for a liquidated sum.

(6) An arrangement entered into by a building society in contravention of this section, and
any transaction entered into in pursuance of the arrangement (whether by the society
or any other person) is voidable at the instance of the society unless—

(a) restitution of any money or other asset which is the subject matter of the
arrangement or transaction is no longer possible or the society has been
indemnified in pursuance of subsection (7)(b) below for the loss or damage
suffered by it, or

(b) any rights acquired in good faith, for value and without actual notice of
the contravention by any person who is not a party to the arrangement or
transaction would be affected by its avoidance, or

(c) the arrangement is affirmed by the society at a general meeting held not later
than the next annual general meeting after the entry into the arrangement.

(7) Where an arrangement or transaction is entered into with a building society by a
director of the society or a person connected with him in contravention of this section
then, without prejudice to any other liability but subject to subsections (8) and (9)
below, that director and the person so connected, and any other director of the society
who authorised the arrangement of any transaction entered into in pursuance of such
an arrangement, is liable—

(a) toaccount to the society for any gain which he has made directly or indirectly
by the arrangement or transaction, and

(b) (jointly and severally with any other person liable under this subsection) to
indemnify the society for any loss or damage resulting from the arrangement
or transaction.

(8) Where an arrangement or transaction is entered into by a building society and a person
connected with a director of the society in contravention of this section, that director
is not liable under subsection (7) above if he shows that he took all reasonable steps
to secure the society’s compliance with this section.

(9) In any case, a person so connected and any such other director as is mentioned in
subsection (7) above is not so liable if he shows that, at the time the arrangement was
entered into, he did not know the circumstances constituting the contravention.
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Textual Amendments
F301 Words in s. 64(2)(a) substituted (1.9.1995) by S.I. 1995/1872, art. 2

Modifications etc. (not altering text)
C79 S. 64 modified (13.1.1993 for certain purposes only and 1.1.1994 for all remaining purposes) by
Friendly Societies Act 1992 (c. 40), s. 27, Sch. 11 Pt. II para. 9(1)(c)(2) (with ss. 7(5), 93(4)); S.I.
1993/16, art. 2, Sch. 1; S.I. 1993/2213, art. 2, Sch. 5.

65 Restriction on loans, etc. to directors and persons connected with them.

(1) Subject to the following provisions of this section, a building society shall not—

(a)
(b)
(©)

(d)
(e)

make [*"a loan] to a director or a person connected with a director of the

society; or
dispose of property by way of lease or hire to a director or a person connected
with a director of the society; or
make a payment on behalf of a director or a person connected with a director
of the society in connection with the provision of [**any service of a kind
which is provided by building societies for individuals in the ordinary course
of business]; or
enter into a guarantee or provide any security which is incidental to or
connected with any such loan, disposal of property or payment; or
take part in any arrangement whereby—
(1) another person enters into a transaction which, if it had been entered
into by the society, would have contravened any of paragraphs (a) to
(d) above; and
(i) that other person, in pursuance of the arrangement, has obtained or is
to obtain any benefit from the society or a subsidiary of the society.

(2) Subsection (1)(a) above does not apply to—

(a)
(b)

(c)

any loan of an amount which, when aggregated with any other relevant loans,
does not exceed [**£5,000];

any loan made in the ordinary course of the society’s business and of an
amount not greater and made on other terms not more favourable than it
is reasonable to expect the society to have offered to a person of the same
financial standing but unconnected with the society; or

any loan, the amount of which, when aggregated with any other relevant
loans, does not exceed [**£100,000], made for or towards the purchase or
improvement of a dwelling-house used or to be used as the director’s only or
main residence if he is an executive director and loans of that description and
on similar terms are ordinarily made by the society to its employees.

(3) Subsection (1)(b) above does not apply to—

(a)
(b)

any lease or hiring of property the value of which, when aggregated with the
value of any other relevant leases or hirings, does not exceed [F"£10,000]; or
any lease or hiring made in the ordinary course of the society’s business and
on terms not more favourable than it is reasonable to expect the society to
have offered to a person unconnected with the society.

(4) Subsection (1)(c) above does not apply to—
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(a) any payment amounting, when aggregated with any other relevant payment,
to no more than [*£5,000] in respect of which the person on whose behalf
it is made is under an obligation to reimburse the society within a period not
exceeding two months beginning with the date of the paymentX; or

(b) any payment of an amount not greater and on other terms not more favourable
than it is reasonable to expect the society to have offered to a person of the
same financial standing but unconnected with the society.

(5) Subject to compliance with the requirements of subsection (6) below, subsection (1)

above does not preclude a building society from doing anything to provide a director
with funds to meet expenditure incurred or to be incurred by him for the purposes
of the society or for the purpose of enabling him properly to perform his duties as a
director of the society nor does it preclude the society from doing anything to enable
a director to avoid incurring such expenditure.

(6) The following are the requirements referred to in subsection (5) above—

(a) the things must either be done with the prior approval of the society given at
a general meeting at which the requisite matters are disclosed or be done on
condition that, if the approval of the society is not so given at the next annual
general meeting, the loan is to be repaid, or any other liability arising under
the transaction is to be discharged , within six months from the conclusion of
that meeting; and

(b) the amount provided, when aggregated with any other relevant provision of
funds, does not exceed [***£20,000].

(7) The following are the requisite matters which must be disclosed for the purposes of

subsection (6) above—
(a) the purpose of the expenditure incurred or to be incurred, or which would
otherwise be incurred, by the director;
(b) the amount of the funds to be provided by the society; and
(c) the extent of the society’s liability under any transaction which is or is
connected with the thing in question.

(8) The Commission may by order in a statutory instrument made with the consent of the

Treasury substitute for any sum specified in this section a larger sum specified in the
order.

(9) An order under subsection (8) above shall be subject to annulment in pursuance of a

resolution of either House of Parliament.

(10) In this section—

“authorising provision” and “authorised”, in relation to a transaction of a description
falling within paragraph (a), (b) or (c) of subsection (1) above, mean respectively
any provision of subsection (2), (3) or (4) or constituted by subsection (5) above and
any transaction or thing done to which that paragraph does not apply or which is not
precluded from being done by virtue of that provision;
“outstanding”, in relation to loans, means outstanding in respect of
principal and interest and, in relation to the provision of funds subject to a
condition for repayment or discharge of any other liability, means unpaid or
undischarged to any extent;
“provision of funds” includes anything else which, by virtue of

subsection (5) above, a society is not precluded from doing by subsection (1)
above; [**and]
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“relevant”, in relation to a transaction of a description falling within
paragraph (a), (b) or (c) of subsection (1) above, means an outstanding or, in
the case of a lease or hiring, current transaction of that description (whether
entered into by, or by arrangement with, the society) not being one authorised
by any other authorising provision.

[***“subsidiary” has the meaning given by section 736 of the "**Companies
Act 1985.]

(11) Section 70 has effect for the interpretation, in the subsequent provisions of this Part,
of references to transactions or arrangements contravening this section and to such
transactions or arrangements being made “for" a person.

Textual Amendments

F302 Words in s. 65(1)(a) substituted (1.12.1997 in specified cases and for specified purposes and otherwise
in accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 43, 47(3), Sch. 7 para. 24(1)
(a); S.I. 1997/2668, art. 2, Sch. Pt. TI(w)(z)(xiii)

F303 Words in s. 65(1)(c) substituted (1.12.1997 in specified cases and for specified purposes and otherwise
in accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 43, 47(3), Sch. 7 para. 24(1)
(b); S.I. 1997/2668, art. 2, Sch. Pt. II(w)(z)(xiii)

F304 Words in s. 65 substituted (1.9.1995) by S.1. 1995/1872, art. 3, Sch.

F305 Word in s. 65(10) repealed (1.12.1997 in specified cases and for specified purposes and otherwise
in accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 43, 46(2), 47(3), Sch. 7 para.
24(2)(a), Sch. 9; S.I. 1997/2668, art. 2, Sch. Pt. TI(w)(z)(xiii)(cc)(ix)

F306 Definition in s. 65(10) inserted (1.12.1997 in specified cases and for specified purposes and otherwise
in accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 43, 47(3), Sch. 7 para. 24(2)
(b); S.I. 1997/2668, art. 2, Sch. Pt. II(w)(z)(xiii)

Modifications etc. (not altering text)
C80 S. 65 modified (13.1.1993 for certain purposes only and 1.1.1994 for all remaining purposes) by
Friendly Societies Act 1992 (c. 40), s. 27, Sch. 11 Pt. II para. 9(1)(d)(3) (with ss. 7(5), 93(4)); S.L.
1993/16, art. 2, Sch. 1; S.I. 1993/2213, art. 2, Sch. 5.

Marginal Citations
M44 1985 c.6.

66 Sanctions for breach of s. 65.

(1) If a building society enters into a transaction or arrangement contravening section 65,
the transaction or arrangement is voidable at the instance of the society unless—

(a) restitution of any money or any other assets which is the subject matter of
the arrangement or transaction is no longer possible, or the society has been
indemnified in pursuance of subsection (2)(b) below for the loss or damage
suffered by it, or

(b) any rights acquired in good faith, for value and without actual notice of the
contravention by a person other than the person for whom the transaction or
arrangement was made would be affected by its avoidance.

(2) Where a transaction or arrangement contravening section 65 is made by a building
society for a director of the society or a person connected with a director of the society
then, without prejudice to any other liability but subject to subsections (3) and (4)
below, that director and the person so connected and any other director of the society
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who authorised the transaction or arrangement (whether or not is has been avoided in
pursuance of subsection (1) above) is liable—

(a) toaccount to the society for any gain which he has made directly or indirectly
by the transaction or arrangement; and

(b) (jointly and severally with any other person liable under this subsection) to
indemnify the society for any loss or damage resulting from the transaction
or arrangement.

(3) Where a transaction or arrangement contravening section 65 is entered into by a
building society and a person connected with a director of the society, that director is
not liable under subsection (2) above if he shows that he took all reasonable steps to
secure the society’s compliance with that section.

(4) In any case, a person so connected and any such other director as is mentioned in
subsection (2) above is not so liable if he shows that, at the time the transaction or
arrangement was entered into, he did not know the circumstances constituting the
contravention.

(5) A director of a building society who authorises or permits the society to enter into
a transaction or arrangement knowing or having reasonable cause to believe that the
society was thereby contravening section 65 is guilty of an offence.

(6) A building society which enters into a transaction or arrangement contravening
section 65 for one of'its directors is guilty of an offence unless it shows that, at the time
the transaction or arrangement was entered into, it did not know the circumstances
constituting the contravention.

(7) A person who procures a building society to enter into a transaction or arrangement
knowing or having reasonable cause to believe that the society was thereby
contravening section 65 is guilty of an offence.

(8) A person other than a building society who commits an offence under this section
shall be liable—
(a) on conviction on indictment, to imprisonment for a term not exceeding two
years or to a fine or both; or
(b) onsummary conviction, to imprisonment for a term not exceeding six months
or to a fine not exceeding the statutory maximum or both.

(9) A building society which commits an offence under this section shall be liable on
conviction on indictment or on summary conviction to a fine which, on summary
conviction, shall not exceed the statutory maximum.

Modifications etc. (not altering text)
C81 S. 66 modified (13.1.1993 for certain purposes only and 1.1.1994 for all remaining purposes) by
Friendly Societies Act 1992 (c. 40), s. 27, Sch. 11 Pt. I para.9(1)(e)(2) (with ss. 7(5). 93(4)); S.I.
1993/16, art. 2, Sch.1; S.I. 1993/2213, art. 2, Sch.5.

[66A Transactions with directors and persons connected with them.

(1) This section applies where a building society enters into a transaction the parties to
which include—

(a) adirector of the society; or
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(b) aperson connected with such a director,

and the board of directors, in connection with the transaction, exceed any limitation
on their powers by reason of anything included in the society’s constitution, that is to
say, its memorandum and rules.

(2) The transaction is voidable at the instance of the society.

(3) Whether or not it is avoided, any such party to the transaction as is mentioned in
subsection (1)(a) or (b) above, and any director of the society who authorised the
transaction, is liable—

(a) toaccount to the society for any gain which he has made directly or indirectly
by the transaction, and
(b) to indemnify the society for any loss or damage resulting from the transaction.

4) Nothing in the above provisions shall be construed as excluding the operation of an
g p g P y
other enactment or rule of law by virtue of which the transaction may be called in
question or any liability to the society may arise.

(5) The transaction ceases to be voidable if—

(a) restitution of any money or other asset which was the subject-matter of the
transaction is no longer possible, or

(b) the society is indemnified for any loss or damage resulting from the
transaction, or

(c) rights acquired bona fide for value and without actual notice of the directors’
exceeding their powers by a person who is not party to the transaction would
be affected by the avoidance, or

(d) the transaction is ratified by the society in general meeting, by ordinary or
special resolution or otherwise as the case may require.

(6) A person other than a director of the society is not liable under subsection (3) above
if he shows that at the time the transaction was entered into he did not know that the
directors were exceeding their powers.

(7) This section does not affect the operation of sub-paragraph (1) of paragraph 17 of
Schedule 2 in relation to any party to the transaction not within subsection (1)(a) or
(b) above.

But where a transaction is voidable by virtue of this section and valid by virtue of
that sub-paragraph in favour of such a person, the court may, on the application of
that person or of the society, make such order affirming, severing or setting aside the
transaction, on such terms, as appear to the court to be just.

(8) In this section “transaction” includes any act; and the reference in subsection (1) above
to limitations under the society’s constitution includes limitations deriving—
(a) from a resolution of the society passed at a general or special meeting or on
a postal ballot; or
(b) from any agreement between the members of the society.]

Textual Amendments
F307 S. 66A inserted (1.12.1997 in specified cases and for specified purposes and otherwise in accordance
with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 38, 47(3); S.I. 1997/2668, art. 2, Sch. Pt. TI(v)
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67 Directors, etc, not to accept commissions in connection with loans.

(1) This section applies to any person who holds office in or is employed by a building
society as director, secretary, chief excecutive, manager, solicitor, surveyor or valuer or
in connection with the assessment of the adequacy of securities for [*"*loans] secured
on land.

2) No person to whom this section applies shall (in addition to the remuneration
p pp

prescribed or authorised by the rules or any resolution of the society) accept from any

other person any commission for or in connection with any loan made by the society.

(3) If a person to whom this section applies accepts a commission in contravention of
subsection (2) ab ove—

(a) both he and, subject to subsection (4) below, the person who paid it shall be
liable on summary conviction to a fine not exceeding level 4 on the standard
scale; and

(b) if, having been convicted of an offence under paragraph (a) above, the person
accepting the commission fails to pay over to the society the amount or
value of the commission, as and when directed to do so by the court which
convicted him, he shall be guilty of an offence under this paragraph and liable
on summary conviction to imprisonment for a term not exceeding six months.

(4) No offence under paragraph (a) of subsection (3) above is committed by the person
who paid the commission unless he did so knowing the circumstances that constituted
the offence under that paragraph on the part of the person who accepted it from him.

(5) Where—
(a) a charge upon a policy of life assurance is given as additional security for
[**”a loan] made by a building society, or
(b) abuilding society makes [***an additional loan] to enable payment to be made
of a premium on a policy of insurance, or

(c) any policy of insurance is taken out so as to comply with the terms on which
[**a loan] is made by a building society, whether by way of insuring the

property given as security for [**the loan] or otherwise,

and the policy is effected through the building society, or the society nominates or
selects a person by whom the policy is to be issued, it shall be unlawful for any person
to whom this section applies, in connection with the effecting of the policy, to receive
any commission from a person by or through whom the policy is issued.

(6) A person who pays, and a person who accepts, any commission which subsection (5)
above makes it unlawful to receive shall be liable on summary conviction to a fine not
exceeding level 4 on the standard scale.

(7) In this section—
“charge upon a policy of life assurance”, in relation to [~ "a loan] secured
on land in Scotland, means an assignation in security in respect of such a
policy;
“commission” includes any gift, bonus or benefit;
“solicitor”, in relation to England and Wales, includes licensed
conveyancer.

F310
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Textual Amendments

F308 Words in s. 67(1) substituted (1.12.1997 in specified cases and for specified purposes and otherwise in

accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 43, 47(3), Sch. 7 para. 25(1); S.1.
1997/2668, art. 2, Sch. Pt. TI(w)(z)(xiv)

F309 Words in s. 67(5) substituted (1.12.1997 in specified cases and for specified purposes and otherwise in

accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 43, 47(3), Sch. 7 para. 25(2); S.1.
1997/2668, art. 2, Sch. Pt. TI(w)(z)(xiv)

F310 Words in s. 67(7) substituted (1.12.1997 in specified cases and for specified purposes and otherwise in

accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 43, 47(3), Sch. 7 para. 25(3); S.1.
1997/2668, art. 2, Sch. Pt. TI(w)(z)(xiv)

Modifications etc. (not altering text)

68

C82 S.67(1)(7) amended (E.W.) (1.1.1992) by S.I. 1991/2684, arts. 2(1), 4 Sch. 1

Records of loans, etc. for directors falling within s. 65.

(1) A building society shall maintain a register containing a copy of every subsisting
transaction or arrangement (other than an excepted transaction or arrangement) falling
within section 65(1) made for a director or a person connected with a director of the
society during the current financial year or any of the preceding ten financial years.

(2) In the case of a transaction or arrangement which is not in writing, there shall be kept
in the register a written memorandum setting out its terms.

(3) A building society shall make available for inspection by members—

(a) at its principal office during the period of 15 days expiring with the date of
its annual general meeting, and

(b) at the annual general meeting,

a statement containing the requisite particulars of the transactions and arrangements
falling within section 65(1) which were included in the register under subsection (1)
above at any time during the last complete financial year preceding the meeting.

(4) The requisite particulars are those specified in Schedule 9 to this Act.

(5) Two copies of the statement required to be so made available to members shall be sent
by the society to the Commission on the date on which the statement is required to
be first made available to members and the central office shall keep one of them in
the public file of the society.

(6) A copy of the statement required to be so made available shall also be sent, on demand
and on payment of [**""such fee (not exceeding £5) as the society may from time to
time determine], to any member of the society.

(7) There are excepted from the obligations imposed by this section on a building society
with respect to a financial year all transactions or arrangements made or subsisting
during that year for a person who was at any time during that year a director of the
society or was connected with a director of the society if the aggregate of the values
of each transaction or arrangement made for that person, less the amount (if any) by
which the value of those transactions or arrangements has been reduced, did not exceed
£1,000 at any time during that year
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(8) There are also excepted from the obligations imposed by this section on a building
society with respect to a financial year all transactions or arrangements falling within
paragraphs (b), (d) or (e) of section 65(1) made during that year for a person who was
at any time during that year a director of the society or was connected with a director
of the society if the aggregate of the values of each such transaction or arrangement
so made for that director or any person connected with him, less the amount (if any)
by which the value of those transactions or arrangements has been reduced, did not
exceed £5,000 at any time during that year.

(9) The Commission may, by order made with the consent of the Treasury, amend
subsection (7) or (8) above so as to substitute for the amount for the time being
specified in that subsection such other amount as it thinks appropriate.

(10) The power to make an order under subsection (9) above is exercisable by statutory
instrument which shall be subject to annulment in pursuance of a resolution of either
House of Parliament.

(11) If a building society fails to comply with any provision of this section (or Schedule
9) the society shall be liable on conviction on indictment or on summary conviction
to a fine not exceeding, on summary conviction, the statutory maximum, and so shall
any officer who is also guilty of the offence.

Textual Amendments
F311 Words in s. 68(6) substituted (9.6.1997) by 1997 c. 32, s. 43, Sch. 7 para. 26; S.I. 1997/1427, art. 2(k)

(n)(iv)

Modifications etc. (not altering text)
C83 S. 68 modified (13.1.1993 for certain purposes only and 1.1.1994 for all remaining purposes) by
Friendly Societies Act 1992 (c. 40), s. 27, Sch. 11 Pt. II para. 9(1)(f)(2) (with ss. 7(5), 93(4)); S.I.
1993/16, art. 2, Sch. 1; S.I. 1993/2213, art. 2, Sch. 5.

Disclosure and record of related businesses

69 Disclosure and record of income of related businesses.

(1) Where, at any time during a financial year of a building society, a person both is a
director or other officer of a building society and is, or is a director of or partner in, a
business associate of the society, this section shall apply, as respects that year, to that
person in relation to the business of the business associate.

(2) A person is a “business associate” of a building society in any financial year of the
society if that person—

(a) carries on a business which consists of or includes the provision of relevant
services,

(b) provides relevant services during that year to, or to other persons in connection
with [*"*loans] secured on land made by, the society and

[*"(c) is not a connected undertaking of the society;]
and “associated” has a corresponding meaning.

(3) The following are relevant services—
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(a) conveyancing services provided by a solicitor;
(b) surveying and valuing land or other property;
(c) accountancy services;

(d) arranging for the provision of insurance against loss of or damage to property
or on human life;

(e) any other services designated as relevant services.

(4) Where a business associate of a building society provides the society with services
which are relevant services by virtue of subsection (3) above, any administrative
services provided to the society by the business associate are also relevant services.

(5) The Commission may by order in a statutory instrument—
(a) designate as relevant services services of any description specified in the order
which are normally provided to building societies; and
(b) make such incidental, supplementary or transitional provision as i t considers
necessary or expedient;

and in subsection (3)(e) above “designated” means designated by an order under this
subsection.

(6) Where this section applies, as respects a financial year of a building society, to a person
as a director or other officer of the society in relation to the business of a business
associate, that person shall furnish the society with the requisite particulars of that
business.

(7) The requisite particulars of the business of a business associate of a building society
are—
(a) except where an election under paragraph (b) below is in force, those specified
in Part I of Schedule 10 to this Act;

(b) if a building society elects to adopt Part II of that Schedule for its directors
[F*"and other officers]as respects a financial year, those specified in Part 11
of that Schedule; and

(¢c) asregardsrelevant services designated by an order under subsection (5) above,
such particulars as are specified in the order;

and Part III of the Schedule has effect to supplement Parts I and II and includes a
definition of “the volume of the business” for the purposes of this section.

(8) An election by a building society to adopt Part II of Schedule 10 as regards the requisite
particulars to be furnished by its directors [**'*and other officers|must be made in
writing to the Commission before the beginning of the financial year as respects which
it is made and the requisite particulars must be furnished in writing within the period
of six weeks beginning with the end of the financial year for which they are required.

(9) For the purpose of enabling him to furnish the requisite particulars of the business of
a business associate of a building society the person who is under the obligation to
furnish them to the society may require any person who is a member of or partner in,
or holds any office or employment with, the business associate to furnish him with
such information relating to its business as he may reasonably require for that purpose.

(10) Any person who, without reasonable excuse—
(a) fails to furnish the particulars required by subsection (6) above or furnishes
particulars which are false or misleading in a material particular or, in the case
of particulars under Part I to Schedule 10, are not a justified estimate, or
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(b) fails to furnish any information lawfully required of him under subsection (9)
above or furnishes information which is false or misleading in a material
particular,

shall be liable on conviction on indictment or on summary conviction to a fine not
exceeding, on summary conviction, the statutory maximum.

(11) Subject to subsection (12) below, a building society shall maintain at its principal
office a register containing the particulars furnished to it under subsection (6) above as
respects the last financial year and each of the ten financial years preceding that year.

(12) No particulars of the business of a business associate of a building society need be kept
in the register provided for by subsection (11) above as respects any financial year of
the society in which the volume of the business of which the requisite particulars are
required did not exceed £5,000 or such other sum as may be substituted for it by order
of the Commission in a statutory instrument under this subsection.

(13) A building society shall make available for inspection by members—

(a) at its principal office during the period of 15 days expiring with the date of
its annual general meeting, and

(b) at the annual general meeting,

a statement containing the particulars required to be kept in the register under
subsection (11) above as respects the last financial year.

(14) Two copies of the statement required to be so made available to members shall be sent
by the society to the Commission on the date on which the statement is required to
be first made available to members and the central office shall keep one of them in
the public file of the society.

(15) A copy of the statement required to be so made available shall also be sent, on demand
and on payment of [**"*such fee (not exceeding £5) as the society may from time to
time determine], to any member of the society.

(16) The power to make an order under subsection (5) or (12) above shall not be exercised
except with the consent of the Treasury and any statutory instrument containing such
an order shall be subject to annulment in pursuance of a resolution of either House
of Parliament.

(17) In this section—

“administrative services” means services necessary or incidental to the
conduct of the society’s business;
“conveyancing services” in relation to—

(a) land in England and Wales or Northern Ireland, has the same meaning as it has
in paragraph 1(3) of Schedule 21 to this Act with the modification, in relation
to land in Northern Ireland, that “disposition” does not include any disposition
in the case of such a lease as is expected, by section 4 of the "*Landlord and
Tenant Law Amendment Act (Ireland) 1860, from the requirements of that
section, and

(b) heritable property in Scotland, includes drafting all writs relating to such
property and negotiating and concluding missives for its purchase, sale,
transfer, lease and sublease; and
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“solicitor”, in relation to England and Wales, includes licensed conveyancer, that is
to say, a person who holds a licence under Part II of the ™$Administration of Justice
Act 1985.

Textual Amendments
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in accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 43, 47(3), Sch. 7 para. 27(1)
(a); S.I. 1997/2668, art. 2, Sch. Pt. II(w)(z)(xv)
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F315 Words in s. 69(15) substituted (9.6.1997) by 1997 c. 32, s. 43, Sch. 7 para. 27(3); S.I1. 1997/1427, art.
2(k)(m)(v)
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C84 S. 69 modified by S.I. 1987/1498, art. 7, Sch. 2 para. 6

C85 S. 69 modified (13.1.1993 for certain purposes only and 1.1.1994 for all remaining purposes) by
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C86 S. 69 modified (1. 7. 1992) by S.I. 1992/1547, arts. 5, 6, Sch. 2
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Marginal Citations
M45 1860 c. 154.
M46 1985c.61.

Interpretation

70 Interpretation of this Part.
(1) The following provisions apply for the interpretation of this Part.

(2) A person is “connected with” a director of a building society if, but only if, he (not
being himself a director of it) is—

(a) that director’s spouse, child or step-child; or
(b) abody corporate with which the director is associated; or

(c) aperson acting in his capacity as trustee of any trust the beneficiaries of which
include—
(i) the director, his spouse or any children or step-children of his, or
(i1) a body corporate with which he is associated, or of a trust whose terms
confer a power on the trustees that may be exercised for the benefit
of the director, his spouse, or any children or step-children of his or
any such body corporate; or
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(d) aperson acting in his capacity as partner of that director or of any person who,
by virtue of paragraph (a), (b) or (c) of this subsection, is connected with that
director;

(¢) a Scottish firm in which—
(1) that director is a partner,
(ii) a partner is a person who, by virtue of paragraph (a), (b) or (c) above,
1s connected with that director, or
(iii) a partner is a Scottish firm in which that director is a partner or in
which there is a partner who, by virtue of paragraph (a), (b) or (c)
above, is connected with that director.

(3) In subsection (2)—
(a) areference to a child or step-child of any person includes an illegitimate child
of his [**"*but does not include any person who has attained the age of 18], and
(b) paragraph (c) does not apply to a person acting in his capacity as trustee under
an employees’ share scheme or a pension scheme.

(4) A director is “associated” with a body corporate if he, his spouse, his child or step-
child or a person acting in his capacity as trustee of any trust the beneficiaries of which
include the director, his spouse, child or step-child between them, either—

(a) own at least one-fifth of that body’s equity share capital (within the meaning
of the ™’Companies Act 1985), or

(b) are entitled to exercise or control the exercise of more than one-fifth of the
voting power of"'that body at any general meeting.

(5) As regards transactions or arrangements falling within section 65, a “transaction
contravening section 65” means a transaction to which subsection (1)(a), (b), (c) or
(d) of that section applies and an “arrangement contravening section 65” means an
arrangement to which subsection (1)(e) of that section applies and such a transaction
or arrangement is made “for” a person if—

(a) in the case of a loan, disposal or payment within paragraph (a), (b) or (c), it is
made, in the case of paragraph (a) or (b), to him or, in the case of paragraph (c)
on his behalf;

(b) in the case of a guarantee or security within paragraph (d), it is made as an
incident of or in connection with a loan or disposal to him or a payment on
his behalf; and

(c) in the case of an arrangement within paragraph (e), the transaction to which
the arrangement relates was made for him.

Textual Amendments
F316 Words in s. 70(3)(a) inserted (9.6.1997) by 1997 c. 32, s. 43, Sch. 7 para. 28; S.I. 1997/1427, art. 2(k)

(n)(vi)
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1993/16, art. 2, Sch. 1; S.I. 1993/2213, art. 2, Sch. 5.
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PART VIII

ACCOUNTS AND AUDIT

Modifications etc. (not altering text)
C91 Pt. VIII (ss. 71-82) excluded by S.I. 1986/2168, art. 12(1)(a)
C92 Pt. VIII (ss. 71-82) modified (temp.until 1.1.1993) by S.I. 1990/1392, art. 6(3)

Accounting records and systems of business control, etc.

71 Accounting records and systems of business control, etc.

(1) Every building society shall—
(a) cause accounting records to be kept, and

(b) establish and maintain systems of control of its business and records and of
inspection and report,

in accordance with this section.

(2) The accounting records of a society must be such as to—
(a) explain its transactions;
(b) disclose, with reasonable accuracy and promptness, the state of the business
of the society at any time;
(c) enable the directors properly to discharge the duties imposed on them by or
under this Act and their functions of direction of the affairs of the society; and

(d) enable the society properly to discharge the duties imposed on it by or under
this Act;

and must be kept in an orderly manner.

(3) The accounting records shall in particular contain—

(a) entries from day to day of all sums received and paid by the society and the
matters in respect of which they are received or paid;

(b) entries from day to day of every transaction entered into by the society which
will or there is reasonable ground for expecting may give rise to liabilities or
assets of the society other than insignificant assets or liabilities in respect of
the management of the society; and

(c) arecord of the assets and liabilities of the society and in particular of assets and
liabilities of any class specifically regulated by or under [**"section 6 or 7].

(4) The system of control which is to be established and maintained by a society is a
system for the control of the conduct of its business in accordance with this Act and
the decisions of the board of directors and for the control of the accounting and other
records of its business.

(5) The system of inspection and report which is to established and maintained by a society
is a system of inspection on behalf of and report to the board of directors on the
operation of the system of control of the society’s business and records required by
subsection (1)(b) above.

(6) The systems of control and of inspection and report must be such as to—
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(a) enable the directors properly to discharge the duties imposed on them by or
under this Act and their functions of direction of the affairs of the society; and

(b) enable the society properly to discharge the duties imposed on it by or under
this Act;

and no such system of control shall be treated as established or maintained unless there
is kept available to the board a detailed [**'*record] of the system as in operation for
the time being.

(7) Without prejudice to the generality of subsection (6) above the systems of control and
of inspection and report must be such as to secure that the society’s business is so
conducted and its records so kept that—

(a) the information necessary to enable the directors and the society to discharge
their duties and functions is sufficiently accurate, and is available with
sufficient regularity or at need and with sufficient promptness, for those
purposes; and

(b) the information regularly obtained by or furnished to the Commission under
or for the purposes of this Act is sufficiently accurate for the purpose for which
it is obtained or furnished and is regularly furnished;

and in this subsection, in its application in relation to the Commission, “regularly”
includes that regularity requested by or agreed with the Commission.

(8) The accounting records shall be kept at the society’s principal office or at such other
place or places as the directors think fit, and shall at all times be open to inspection
by the directors.

(9) Accounting records shall be preserved for six years from the date on which they were
made.

(10) Where a building society has [**"*connected undertakings], the society shall also secure
that such accounting records are kept and such systems of control and of inspection
and report are established and maintained by the society and the [**"’connected
undertakings] as will enable the society to comply with the requirements of this section
in relation to the business of the society and those [**"’connected undertakings].

[****(10A) The Commission may, for the purpose of implementing the Council Directive on the

supervision of credit institutions on a consolidated basis (No. 92/30/EEC) ™!, direct
that subsection (10) above shall have effect in relation to any building society specified
in the direction as if any associated body of the society so specified were linked to
it by resolution.]

(11) The directors and chief executive of every building society shall, within the period
of three months beginning with the end of each financial year, make and send to the
Commission a statement of their opinion whether the requirements of this section have
been compiled with in respect of that year; and the statement shall be signed by the
chairman on behalf of the board of directors and by the chief executive.

Textual Amendments
F317 Words in s. 71(3)(c) substituted (1.12.1997 in specified cases and for specified purposes and otherwise
in accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 43, 47(3), Sch. 7 para. 29(1);
S.I. 1997/2668, art. 2, Sch. Pt. II(w)(z)(xvi)
F318 Word in s. 71(6) substituted (9.6.1997) by 1997 c. 32, s. 43, Sch. 7 para. 29(2); S.I. 1997/1427, art.

2(k)(m)(vii)
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F319 Words in s. 71(10) substituted (1.12.1997 in specified cases and for specified purposes and otherwise
in accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 43, 47(3), Sch. 7 para. 29(3)
(a)-(c); S.I. 1997/2668, art. 2, Sch. Pt. II(w)(z)(xvi)

F320 S.71(10A) repealed (1.12.1997 in specified cases and for specified purposes and otherwise in
accordance with art. 2(2)(3)(5) of S.1. 1997/2668) by 1997 c. 32, ss. 43, 46(2), 47(3), Sch. 7 para.
29(4), Sch. 9; S.1. 1997/2668, art. 2, Sch. Pt. II(w)(z)(xvi)(cc)(x)

F321 OJ No. L110, 28.4.92, p.52.

Modifications etc. (not altering text)
C93 S. 71 modified (femp.) by S.I. 1986/2168, art. 12(2)(d)
C94 S.71(1)—(10) excluded (temp.) by S.I. 1986/2168, art. 12(2)(a)
C95 S.71(11) modified (femp.) by S.I. 1986/2168, art. 12(2)(d)

Accounts

72 Duty of directors to prepare annual accounts.

(1) Subject to subsection (4) below, the directors of every building society shall prepare
with respect to each financial year of the society—
(a) anincome and expenditure account showing the income and expenditure for
that year, [****and]
F323

(b) abalance sheet showing the state of its affairs as at the end of that year, ™. ..
F323
(C) e

(2) ™ . . ., if, at the end of its financial year, a building society has [****subsidiary

undertakings] , the directors shall also prepare, with respect to that year, group
accounts dealing respectively with the income and expenditure, [****and the state of
the affairs], of the society and the [****subsidiary undertakings].

(3) The directors of a building society which has ["***subsidiary undertakings] shall secure

that, except where in their opinion there are good reasons against it, the financial year
of each of its [****subsidiary undertakings] coincides with the society’s own financial
year.

(7) The Commission may by regulations made with the consent of the Treasury—

(a) add to the classes of documents to be comprised in a society’s accounts to be
prepared for each financial year under subsection (1) or (2) above;

(b) make provision as to the matters to be included in any document so added;

(¢) modify the requirements of this Part as to the matters to be stated in any
document comprised in the society’s accounts; and

(d) reduce the classes of documents to be comprised in a society’s accounts.

(8) Regulations under subsection (7) above may make different provision for different
descriptions of society, and may include incidental and supplementary provisions.
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(9) The power to make regulations under subsection (7) above is exercisable by statutory
instrument which shall be subject to annulment in pursuance of a resolution of either
House of Parliament.

(10) The accounts prepared with respect to a society’s financial year under this section
(whether as individual accounts or group accounts), with the notes to them, are referred
to in this Part as “the annual accounts”.

Textual Amendments
F322 Word in s. 72(1)(a) inserted (23.3.1999) by S.1. 1999/248, reg. 3, Sch. para. 2(1)
F323 S. 72(1)(c) and the word “and" immediately preceding omitted (23.3.1999) by virtue of S.I. 1999/248,
reg. 3, Sch. para. 2(1)
F324 Words in s. 72(2) omitted by virtue of S.I. 1991/1729, art. 4(1).
F325 Words in ss. 71-82 (Pt. VIII) substituted by S.I. 1991/1729, art. 3.
F326 Words in s. 72(2) substituted (23.3.1999) by S.I. 1999/248, reg. 3, Sch. para. 2(2)
F327 S.72(4) repealed (23.3.1999) by S.1. 1999/248, reg. 3, Sch. para. 2(3)
F328 S. 72(5)(6) omitted by virtue of S.I. 1991/1729, art. 4(2).

73 Contents and form of annual accounts.

(1) The annual accounts of a building society shall conform to the requirements of this
section and regulations made under it.

(2) Every income and expenditure account shall give a true and fair view of the income
and expenditure of the society for the financial year.

(3) Every balance sheet shall give a true and fair view of the state of the affairs of the
society as at the end of the financial year.

(5) Subsections [**(2) and (3)] above, in their application to the group accounts of a
society, are to be read as referring to the society and (so far as it concerns the members
of the society) the [***'subsidiary undertakings] dealt with in the group accounts.

(6) The annual accounts shall also contain, whether in the form of notes or otherwise, such
supplementary information as is prescribed.

(7) The Commission shall, by regulations made with the consent of the Treasury, make
provision with respect to the contents and the form of the annual accounts.

(8) Without prejudice to the generality of subsections (6) and (7) above, the regulations
may—
(a) prescribe accounting principles and rules;
(b) require corresponding information for a preceding financial year;

(c) require the accounts of societies to deal also with [“*their associated
undertakings];

(d) make different provision for different descriptions of society;

(e) require the accounts to give particulars of the emoluments, pensions,
compensation for loss of office and financial interests of directors, other
officers and employees of prescribed descriptions of the society;

and may permit group accounts to be prepared in other than consolidated form.
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(9) Where compliance with regulations under this section would not secure compliance
with the requirements of subsection [*(2) or (3)] above the directors shall take
such steps with regard to the contents or form of the accounts, in addition to or, if
additions do not suffice, in derogation of the provisions of the regulations, as they
think necessary to secure compliance with those subsections and record, in the notes
to the accounts, what they have done, the reasons for it and its effects.

(10) The power to make regulations under this section is exercisable by statutory instrument
which shall be subject to annulment in pursuance of a resolution of either House of
Parliament.

(11) It is the duty of every director, other officer and employee of a building society as
respects whom prescribed particulars are by virtue of subsection (8)(e) above required
to be given in the accounts to give notice of such matters as may be necessary to enable
the society to give those particulars in the accounts.

(12) In this section “prescribed” means prescribed in regulations under it.

Textual Amendments

F329 S.73(4) repealed (23.3.1999) by S.1. 1999/248, reg. 3, Sch. para. 3(1)

F330 Words in s. 73(5) substituted (23.3.1999) by S.I. 1999/248, reg. 3, Sch. para. 3(2)

F331 Words in ss. 71-82 (Pt. VIII) substituted by S.I. 1991/1729, art. 3

F332 Words in s. 73(8)(c) substituted (1.12.1997 in specified cases and for specified purposes and otherwise
in accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 43, 47(3), Sch. 7 para. 30; S.1.
1997/2668, art. 2, Sch. Pt. II(w)(z)(xvii)

F333 Words in s. 73(9) substituted (23.3.1999) by S.1. 1999/248, reg. 3, Sch. para. 3(3)

74 Duty of directors to prepare annual business statement.

(1) The directors of every building society shall, by reference to the annual accounts
and other records and information at their disposal, prepare with respect to each
financial year of the society a statement (referred to in this Act as “the annual business
statement”) relating to prescribed aspects of the business of the society during the year.

(2) Where the society has [****connected undertakings] the annual business statement shall
deal also with prescribed aspects of the business of the [****connected undertakings]
during the year to which it relates.

(3) The annual business statement shall contain such information relating to such aspects
of the business of the society and shall be in such form as the Commission prescribes
by regulations made with the consent of the Treasury; and in this section “prescribed”
means prescribed by regulations under this subsection.

(4) Without prejudice to the generality of subsections (1) to (3) above the regulations
may require the annual business statements of building societies to include prescribed
information about directors and past directors and persons connected with them and
other officers and past officers and persons connected with them and their financial
interests.

(5) The information comprising the annual business statement shall give a true
representation of the matters in respect of which it is given.
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(6) To such extent as may be prescribed matters contained in the society’s annual business
statement shall not be the subject of report by the auditors under section 78.

(7) The power to make regulations under subsection (3) above is exercisable by statutory
instrument which shall be subject to annulment in pursuance of a resolution of either
House of Parliament.

(8) It is the duty of every director or other officer of a building society to give notice
to the society of such matters relating to himself or his financial interests as may be
necessary for the purposes of compliance with the preceding provisions of this section.

(9) Any person who fails to comply with subsection (8) above shall be liable on summary
conviction to a fine not exceeding level 5 on the standard scale.

(10) Any director who fails to comply with subsection (1) above shall be liable on
conviction on indictment or on summary conviction to a fine not exceeding, on
summary conviction, the statutory maximum.

Textual Amendments
F334 Words in s. 74(2) substituted (1.12.1997 in specified cases and for specified purposes and otherwise
in accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 43, 47(3), Sch. 7 para. 31; S.I.
1997/2668, art. 2, Sch. Pt. II(w)(z)(xviii)

75 Directors’ report.

(1) The directors of a building society shall prepare for submission to the annual general
meeting a report on the business of the society containing—
(a) a fair review of the development of its business during the financial year and
of its position at the end of it, and
(b) such information relating to such aspects of the business of the society or
the society and any [**connected undertakings] as may be prescribed by
regulations made by the Commission with the consent of the Treasury, and

[***(c) astatement as to the matters mentioned in subsection (1A) below.]

[F337(1A) The said matters are—

(a) whether the society has acquired or established, or allowed a subsidiary
undertaking to acquire or establish, a business to which subsection (3) and
subsection (4) or, as the case may be, subsection (5) of section 92A applied;

(b) if the society has acquired or established, or allowed such an undertaking to
acquire or establish, such a business, what the business is and whether the
society complied with the requirements of subsection (1) of that section; and

(c) if the society did not comply with those requirements, why the society
nevertheless proceeded, or allowed the undertaking to proceed, with the
acquisition or establishment.|

(2) Where the society has [***connected undertakings] the report shall, in addition to
containing the information prescribed in relation to them under subsection (1)(b)
above, review the development of the business of the society and its [***connected
undertakings] during the year and their position at the end of it.
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(3) The power to make regulations under subsection (1) above is exercisable by statutory
instrument which shall be subject to annulment in pursuance of a resolution of either
House of Parliament.

4) If a directors’ report does not contain [**"the review, information and statement
p

required by subsection (1) above and, where applicable, the review required by
subsection (2) above], each director shall be liable on conviction on indictment or on
summary conviction to a fine not exceeding, on summary conviction, the statutory
maximum.

Textual Amendments

76

F335 Words in s. 75(1)(b) substituted (1.12.1997 in specified cases and for specified purposes and otherwise
in accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 43, 47(3), Sch. 7 para. 32(1)
(a); S.I. 1997/2668, art. 2, Sch. Pt. II(w)(z)(xix)

F336 S. 75(1)(c) substituted (1.12.1997 in specified cases and for specified purposes and otherwise in
accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 43, 47(3), Sch. 7 para. 32(1)(b);
S.1. 1997/2668, art. 2, Sch. Pt. II(w)(z)(xix)

F337 S.75(1A) inserted (1.12.1997 in specified cases and for specified purposes and otherwise in
accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 43, 47(3), Sch. 7 para. 32(2); S.I.
1997/2668, art. 2, Sch. Pt. II(w)(z)(xix)

F338 Words in s. 75(2) substituted (1.12.1997 in specified cases and for specified purposes and otherwise in
accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 43, 47(3), Sch. 7 para. 32(3)(a);
S.1. 1997/2668, art. 2, Sch. Pt. II(w)(z)(xix)

F339 Words in s. 75(2) substituted (1.12.1997 in specified cases and for specified purposes and otherwise in
accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 43, 47(3), Sch. 7 para. 32(3)(b);
S.1. 1997/2668, art. 2, Sch. Pt. II(w)(z)(xix)

F340 Words in s. 75(4) substituted (1.12.1997 in specified cases and for specified purposes and otherwise in
accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 43, 47(3), Sch. 7 para. 32(4); S.I.
1997/2668, art. 2, Sch. Pt. II(w)(z)(xix)

Summary financial statement for members and depositors.

(1) The directors of a building society shall, with respect to each financial year, prepare for
members and depositors a summary financial statement for that year, that is to say, a
statement derived from the annual accounts, annual business statement and director’s
report, giving a summary account of the society’s financial development during and
financial position at the end of the year.

(2) Where the society has [™**'connected undertakings] the statement shall (so far as they
are dealt with in the group accounts) give an account of the financial development and
position of the society and its [***connected undertakings].

(3) The Commission may, by regulations made with the consent of the Treasury, make
provision with respect to—

(a) the form of the summary financial statement, and
(b) the information which must be included in it.

(4) Every summary financial statement shall also include in the prescribed form
statements to the effect that—

(a) it is only a summary of information in the accounts, business statement and
directors’ report;
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(b) inso far as it summarises the information in the accounts, those accounts have
been audited;

(c) the accounts, business statement and director’s report will be available to
members and depositors free of charge on demand at every office of the
society after a specified date.

(5) Every summary financial statement shall include a statement of the auditors’ opinion
as to its consistency with the accounts, business statement and directors’ report and
its conformity with the requirements of this section and regulations made under it.

(6) The power to make regulations under subsection (3) above is exercisable by statutory
instrument which shall be subject to annulment in pursuance of a resolution of either
House of Parliament.

(7) The summary financial statement shall be signed by two directors on behalf of the
board of directors and by the chief executive of the society.

(8) A copy of the summary financial statement and, where this subsection extends under
section 78(6) to the auditors’ report also, of the auditors’ report shall be sent by the
society, not later than 21 days before the date of the annual general meeting at which
the accounts and reports are to be considered, to—

(a) every member of the society who is entitled to receive notice of the meeting,
(b) the Commission, and
(c) the central office.

(9) A copy of the summary financial statement and, where this subsection extends under
section 78(6) to the auditors’ report also, of the auditors’ report shall be given or sent
by the society free of charge, at any time during the period ending with the publication
of the next summary financial statement, to—

[**(a) any individual who for the first time subscribes for shares in the society, on
his first subscribing for the shares, and]

(b) any member of the society who was not sent a copy under subsection (8)(a)
above, within seven days of his making a demand for a copy.

(10) If default is made by a building society in complying with subsection (8) above, the
society shall be liable on summary conviction—
(a) to a fine not exceeding level 5 on the standard scale; and
(b) in the case of a continuing offence, to an additional fine not exceeding £200
for every day during which the offence continues,

and so shall any officer who is also guilty of the offence.

(11) If default is made by a building society in complying with subsection (9) above, the
society shall be liable on summary conviction—
(a) to a fine not exceeding level 3 on the standard scale; and
(b) in the case of a continuing offence, to an additional fine not exceeding £40
for every day during which the offence continues,

and so shall any officer who is also guilty of the offence.

(12) The central office shall keep the copy of the summary financial statement received by
it under subsection (8) above in the public file of the society.
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Textual Amendments

F341 Words in s. 76(2) substituted (1.12.1997 in specified cases and for specified purposes and otherwise in
accordance with art. 2(2)(3)(5) of S.1. 1997/2668) by 1997 c. 32, ss. 43, 47(3), Sch. 7 para. 33(1)(a);
S.I. 1997/2668, art. 2, Sch. Pt. II(w)(z)(xx)

F342 Words in s. 76(2) substituted (1.12.1997 in specified cases and for specified purposes and otherwise in
accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 43, 47(3), Sch. 7 para. 33(1)(b);
S.I. 1997/2668, art. 2, Sch. Pt. II(w)(z)(xx)

F343 S. 76(9)(a) substituted (9.6.1997) by 1997 c. 32, s. 43, Sch. 7 para. 33(2); S.I. 1997/1427, art. 2(k)(n)
(viii)

Auditors and audit of accounts

77 Auditors: appointment, tenure, qualifications, etc.

(1) Every building society shall at each annual general meeting appoint an auditor or
auditors to hold office from the conclusion of that meeting until the conclusion of the
next annual general meeting.

(2) Schedule 11 to this Act has effect as regards—
(a) the appointment of auditors;
(b) their qualifications and grounds of disqualification, and
(c) the resignation and removal of auditors.

78 Auditors’ report.

(1) The auditors of a building society shall make a report to the members on the annual
accounts which are to be laid before the society at the annual general meeting during
their tenure of office.

F345

(2) The auditors’ report shall ™**. . . be open to inspection by any member [**at the annual

general meeting of the building society].

(3) The auditors shall, in their report under subsection (1) above, also make a report to
the members on—

(a) the annual business statement, and
(b) the directors’ report,
in so far as subsection (7) below requires them to do so.

(4) The auditors’ report shall state whether the annual accounts have been prepared so
as to conform to the requirements of this Part and the regulations made under it and
whether, in the opinion of the auditors, they give a true and fair view—

(a) in the case of the income and expenditure account, of the income and
expenditure of the society for the financial year, [****and]

(b) in the case of the balance sheet, of the state of the affairs of the society as at
the end of the financial year, ™**. . .

(c) in the case of the statement of the source and application of funds, of the
manner in which the business of the society has been financed and in which
its financial resources have been used during the year.
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(5) Subsection (4) above, in its application to the group accounts of a society, is to be read
as referring to the society and (so far as it concerns the members of the society) the
[**subsidiary undertakings] dealt with in the group accounts.

(6) If the auditors’ report includes a qualification of their opinion that the annual accounts
give a true and fair view of the matters specified in subsection (4) above, subsections
(8) and (9) of section 76 extend also to the auditors’ report.

(7) The auditors’ report, in so far as it deals with the documents specified in subsection (3)
above, shall state whether they have been prepared so as to conform to the
requirements of sections 74 and 75 respectively and the regulations thereunder and
whether, in the opinion of the auditors—

(a) the information given in the annual business statement gives a true
representation of the matters in respect of which it is given, and

(b) the information given in the directors’ report is consistent with the accounting
records and the annual accounts for the year.

(8) The auditors’ report on the annual business statement shall not deal with any matters
which, by virtue of section 74(6), are not to be the subject of report under this section.

(9) The auditors of a building society shall, as regards the statement of particulars of
transactions falling within section 65 which the society is to make available for
"inspection by members under section 68(3), examine the statement before it is made
available to members and make a report to the members on it; and the report shall be
annexed to the statement before it is so made available.

(10) The auditors’ report under subsection (9) above shall state whether in their opinion
the statement contains the particulars required by section 68; and where their opinion
is that it does not, they shall include in their report, so far as they are reasonably able
to do so, a statement giving the requisite particulars.

Textual Amendments
F344 Words in s. 78(2) repealed (11.1.1996) by S.I. 1995/3233, art. 6(a)
F345 Words in s. 78(2) inserted (11.1.1996) by S.1. 1995/3233, art. 6(b)
F346 Word in s. 78(4)(a) inserted (23.3.1999) by S.1. 1999/248, reg. 3, Sch. para. 4
F347 S. 78(4)(c) and the word “and" immediately preceding omitted (23.3.1999) by virtue of S.I. 1999/248,
reg. 3, Sch. para. 4
F348 Words in ss. 71-82 (Pt. VIII) substituted (1.1.1993) by S.I. 1991/1729, art. 3.

Modifications etc. (not altering text)
C96 S. 78 restricted (1. 1. 1993) by S.I. 1992/359, reg. 9(4) (with reg. 2(2))

79 Auditors’ duties and powers.

(1) It is the duty of the auditors of a building society in preparing their report to the
members under section 78, to carry out such investigations as will enable them to form
an opinion as to the following matters—

(a) whether proper accounting records have been kept under section 71,

(b) whether the society has maintained satisfactory systems of control of its
business and records and of inspection and report under that section, and

(¢) whether the annual accounts are in agreement with the accounting records.
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(2) If the auditors are of the opinion that the annual accounts are not in agreement with
the accounting records they shall state that fact in their report.

(3) Every auditor of a building society has—

(a) aright of access at all times to the accounting and other records of the society
and all other documents relating to its business, and

(b) a right to require from the officers of the society such information and
explanations as he thinks necessary for the performance of the duties of the
auditors.

(4) Where a building society has a [**connected undertaking], then—

(a) ifthe [**connected undertaking] is a body corporate incorporated in any part
of the United Kingdom, it is the duty of the [**connected undertaking] and
its auditors to give to the society’s auditors such information and explanation,
and such access to documents, as those auditors may reasonably require for
the purposes of their duties as auditors of the society;

(b) in any other case, it is the duty of the society, if required by its auditors to
do so, to take all such steps as are reasonably open to it to obtain from the
[**connected undertaking] such information and explanation and such access
as are mentioned above.

[***(5) Subsection (4) above applied as regards any body associated with the society

which is not a [***'subsidiary undertaking]] as it applies as regards a [***'subsidiary
undertaking] of the society.

(6) If the auditors fail to obtain all the information and explanations and the access to
documents which, to the best of their knowledge and belief, are necessary for the
purposes of their audit, they shall state that fact in their report.

(7) The auditors of a building society have the right—

(a) toattend any general meeting of the society, and to receive all notices of and
other communications relating to any general meeting which any member of
the society is entitled to receive, and

(b) to be heard at any meeting which they attend on any part of the business of
the meeting which concerns them as auditors.

(8) If a building society or other body corporate fails to comply with subsection (4) above,
the society or other body shall be liable on summary conviction to a fine not exceeding
level 3 on the standard scale and so shall any oficer of the society or, as the case may
be, of the other body who is also guilty of the offence; and if an auditor fails without
reasonable excuse to comply with paragraph (a) of that subsection he shall be liable,
on summary conviction, to such a fine.

(9) If a person who is an officer of a building society or of a body which is a [***connected

undertaking of] the society knowingly or recklessly makes to the auditors of that or
another society or body a statement which—

(a) conveys or purports to convey any information or explanation which the
auditors require, or are entitled to require, as auditors of the society or other
body, as the case may be, and

(b) is false or misleading in a material particular,

that person shall be liable—

(1) on conviction on indictment, to imprisonment for a term not exceeding two
years or to a fine, or both; and
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(i) on summary conviction, to imprisonment for a term not exceeding six months
or to a fine not exceeding the statutory maximum, or both.

Textual Amendments

F349 Words in s. 79(4) substituted (1.12.1997 in specified cases and for specified purposes and otherwise in

accordance with art. 2(2)(3)(5) of S.1. 1997/2668) by 1997 c. 32, ss. 43, 47(3), Sch. 7 para. 34(1); S.I.
1997/2668, art. 2, Sch. Pt. II(w)(z)(xxi)

F350 S. 79(5) repealed (1.12.1997 in specified cases and for specified purposes and otherwise in accordance

with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 43, 46(2), 47(3), Sch. 7 para. 34(2), Sch. 9;
S.I. 1997/2668, art. 2, Sch. Pt. II(w)(y)(z)(xxi)(ce)(xi)

F351 Words in ss. 71-82 (Pt. VIII) substituted by S.I. 1991/1729, art. 3.
F352 Words in s. 79(9) substituted (1.12.1997 in specified cases and for specified purposes and otherwise in

accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 43, 47(3), Sch. 7 para. 34(3); S.1.
1997/2668, art. 2, Sch. Pt. II(w)(z)(xxi)

Modifications etc. (not altering text)

80

C97 S.79(1)(2) modified (femp.) by S.I. 1986/2168, art. 12(2)(e)

Procedure on completion of accounts

Signing of balance sheet: documents to be annexed.

(1) Every balance sheet of a building society shall be signed by two directors on behalf
of the board of directors and by the chief executive of the society.

(2) The income and expenditure account, *¥. . . and the annual business statement shall

be annexed to the balance sheet, and so shall any group accounts; and the auditor’s
report shall be attached to it.

(3) The income and expenditure account, ***. . . and the annual business statement shall be

approved by the board of directors before the balance sheet is signed on their behalf,
and so shall any group accounts; and the date of their approval of those documents
shall be endorsed on the balance sheet.

(4) The directors’ report shall be attached to the balance sheet.

(5) If a balance sheet has not been signed as required by subsection (1) above, and a copy
of it is issued, circulated or published, the building society shall be liable on summary
conviction to a fine not exceeding level 3 on the standard scale and so shall any officer
who is also guilty of the offence.

(6) If any copy of a balance sheet is issued, circulated or published—
(a) without having annexed to it a copy of the income and expenditure account, or
B () T
(c) without having annexed to it a copy of the annual business statement, or
(d) without having attached to it a copy of the auditors’ report, or
(e) without having attached to it a copy of the directors’ report,

the building society shall be liable on summary conviction to a fine not exceeding
level 3 on the standard scale and so shall any officer who is also guilty of the offence.
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F353 Words in s. 80(2) omitted (23.3.1999) by virtue of S.I. 1999/248, reg. 3, Sch. para. 5(1)
F354 Words in s. 80(3) omitted (23.3.1999) by virtue of S.I. 1999/248, reg. 3, Sch. para. 5(2)
F355 S. 80(6)(b) omitted (23.3.1999) by virtue of S.I. 1999/248, reg. 3, Sch. para. 5(3)

Laying and furnishing accounts, etc., to members, Commission and central
office.

(1) The directors of every building society shall lay before the society at the annual general
meeting the annual accounts for the last financial year.

(2) The directors of every building society shall send a copy of the annual accounts for
the last financial year to the Commission and to the central office not later than 14
days before the annual general meeting at which the accounts are to be considered.

(3) Every building society shall, as from the date by which at the latest its directors are
required to send them to the Commission, make copies of the annual accounts available
free of charge to members of and depositors with the society at every office of the
society and, free of charge, shall send copies of those documents to any member or
depositor who demands it.

(4) If default is made in complying with subsection (1) or (2) above, every person who
was a director at any time during the relevant period shall be liable on summary
conviction—

(a) to a fine not exceeding level 5 on the standard scale; and
(b) in the case of a continuing offence, to an additional fine not exceeding £200
for every day during which the offence continues.

(5) I, on demand made of it under subsection (3) above, a building society fails, in
accordance with that subsection, to make available or, as the case may be, within seven
days of the demand, to send, to a person a copy of the annual accounts the society
shall be liable on summary conviction—

(a) to a fine not exceeding level 3 on the standard scale; and
(b) in the case of a continuing offence, to an additional fine not exceeding £40
for every day during which the offence continues,

and so shall any officer who is also guilty of the offence.

(6) In subsection (4) above “the relevant period” means the period beginning at the end of
the last financial year and ending with the date which falls 14 days before the annual
general meeting following the end of that year.

(7) The central office shall keep the copy of the annual accounts of a building society
received by it under subsection (2) above in the public file of the society.

(8) In this section any reference to the annual accounts includes a reference to the
documents annexed or attached to them under section 80.

Auditors’ duties to Commission and related rights.

(1) The auditors of a building society shall, with respect to each financial year of the
society, make to the Commission in accordance with subsection (5) below a report on
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the conduct of the business of the society during that year in the respects specified in
subsection (2) below.

(2) The auditor’s report shall deal with—
(a) the accounting records kept by the society under section 71, [***and]

b) the systems of control of its business and records and of inspection and report
Y p p
maintained under that section, [**’and

(c) the system of safe custody of documents maintained under section 12(12)]

(3) The report shall state the auditors’ opinion as respects the matters specified in
subsection (2) above as follows, that is to say—

(a) as regards the accounting records of the society, whether or not they comply
with the requirements of section 71 and, if not, specifying each requirement
not complied with and the respects in which it was not complied with;

(b) asregards the system of control of its business and records, whether or not the
system complies with the requirements of section 71 and, if not, specifying
each requirement not complied with and the respects in which it was not
complied with;

(c) as regards the system of inspection and report, whether or not the system
complies with the requirements of section 71 and, if not, specifying each
requirement not complied with and the respects in which it was not complied
with;

[***(d) as regards the system of safe custody of documents, whether or not the system
complies with the requirement of section 12(12) and, if not, specifying the
respects in which it was not complied with]

(4) Where the society had, at any time during the year to which the report relates,
[**connected undertakings], the auditors’ report shall deal also with and contain
corresponding statements of their opinion as to compliance with the requirements of
section 71 in its application to building societies having [***connected undertakings].

(5) The auditors of a building society shall send their report under this section to the
society and, subject to subsection (6) below, shall do so within the period of 72 days
beginning with the end of the financial year to which it relates, and the society shall,
within the period of 90 days so beginning, send the report to the Commission together
with such comments as the board of directors think fit to make.

(6) A building society may allow its auditors a longer period in which to send their report
than that specified in subsection (5) above, but not so as to prevent the society from
complying with the duty imposed on it by that subsection as regards the Commission.

(7) If the board of directors of a building society make any comments to the Commission
under subsection (5) above they shall cause a copy of the comments to be sent to
the auditors before they send them to the Commission with the report under that
subsection.

(8) [P*The following, namely—
(a) the auditors of a building society;

(b) an accountant appointed by a building society to make a report under
section 52(5)(d) above; and

(c) the auditors of a body with which a building society is closely linked by
control where either—

(i) they are also the auditors of the society; or
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(9) The Treasury may by order impose on |

(i1) one of them is an accountant appointed by the society to make a report
under section 52(5)(d) above,]

if they are satisfied that it is expedient to do so in order to protect the investments
of shareholders or depositors or if they are requested to do so by the Commission on
its being so satisfied, shall be entitled, notwithstanding any obligation of confidence
incumbent on them and whether or not to do so would be contrary to the interests of
the society, to furnish information to the Commission relating to the conduct of the
society’s business or the business of any of its [***connected undertakings].

M%5uch persons as are mentioned in

paragraph (a), (b) or (c) of subsection (8) above] an obligation to furnish to the
Commission, in such circumstances as may be prescribed in the order, relevant
information available to them of such descriptions as may be prescribed in the order;
and it shall be the duty of ["**any such person] to furnish information to which the
obligation extends notwithstanding any obligation of confidence incumbent on him.

(10) The power to make an order under subsection (9) above is exercisable by statutory

instrument but no such instrument shall be made unless a draft of it has been laid
before and approved by a resolution of each House of Parliament.

(11) In subsection (9) above “relevant information” means information relating to the

conduct of the business of building societies or their [***

associated bodies.

subsidiary undertakings] or
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83

PART IX

COMPLAINTS AND DISPUTES

Schemes for investigation of complaints.

(1) An individual shall, by virtue of and in accordance with schemes under this section,
have the right, as against a building society, to have any complaint of his about action
taken by the society in relation to a prescribed matter of complaint which affects him
in prescribed respects investigated under the scheme.

(2) An individual shall also, by virtue of and in accordance with schemes under this
section, have the right, as against any body which is associated with a building society,
to have any complaint of his about action taken by that body in relation to a prescribed
matter of complaint which affects him in prescribed respects investigated under the
scheme.

(3) Every authorised building society shall be a member (and it may be the sole member)
of one or more recognised schemes which or which between them confer the rights
required to be conferred by subsection (1) above in relation to every matter (within its
powers) which is for the time being a prescribed matter of complaint.

(4) The obligation imposed by subsection (3) above, in so far as it relates to a prescribed
matter of complaint arising out of the exercise of adoptable powers, is to be construed
as requiring a society to be a member of a recognised scheme conferring rights in
relation to that matter not later than the date at which the alteration of the society’s
powers takes effect.

(5) Every authorised building society shall secure that each of the bodies associated with it
is a member of one or more recognised schemes which or which between them confer
the rights required to be conferred by subsection (2) above in relation to every matter
(within the powers of that body) which is for the time being a prescribed matter of
complaint.

(6) Schedule 12 to this Act has effect for the purposes of this section and, in that
Schedule—

(a) Part I prescribes the matters for which provision must be made by a scheme
if it is to be a scheme which qualifies for recognition for the purposes of this
section;

(b) Part Il prescribes the matters action in relation to any of which must be subject
to investigation under a scheme if it is to qualify for recognition for the
purpose of investigations in relation to that matter; and

(c) Part III contains other requirements to which a scheme must conform if it is
to be so recognised.

(7) The Commission, with the consent of the Treasury, may by order vary Part II or Part
I of Schedule 12 by adding to or deleting from it any provision or by varying any
provision for the time being contained in it; and an order under this subsection may
make such transitional provision as appears to the Commission to be necessary or
expedient.

(8) The Commission shall have the function, in accordance with Schedule 13, of granting
recognition of schemes and of withdrawing any recognition it has granted; but
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recognition does not extend to, and is not required for, provisions in a scheme which
are not required to be made in pursuance of Schedule 12 to this Act.

(9) The Commission shall have power to do anything which is calculated to facilitate the
discharge of its functions under subsection (8) above, or is incidental or conducive to
their discharge, but this does not extend to expenditure for the purpose of operating
a scheme.

(10) For the purpose of complying with the duty imposed on it by subsection (3) above,
a building society may—
(a) make, or join with other building societies or other bodies in making, a
scheme or schemes to be submitted to the Commission for approval by it as
a recognised scheme; or

(b) accede as a member to any scheme, whether a scheme it has made or joined in
making or a scheme made by other building societies or other bodies, which
is for the time being a recognised scheme.

(11) A building society may also make or join in making, or accede to, schemes which are
not required for the purposes of this section.

(12) The central office shall have the function, in accordance with Schedule 13, of
recording accessions to schemes and of confirming any withdrawal from a scheme.

(13) A building society may withdraw from membership of a scheme but, if the scheme
is a recognised scheme, its withdrawal is not effective except in accordance with the
applicable provisions of Schedule 13.

(14) The power to make an order under subsection (7) above is exercisable by statutory
instrument which shall be subject to annulment in pursuance of a resolution of either
House of Parliament.

(15) In this section, section 84, Schedule 12 and Schedule 13—

“accede”, in relation to a scheme, means assume the obligations and rights
of membership and “accession” has a corresponding meaning;

“action” includes any failure to act, and so as regards “exercise” in relation
to any power; and “action”, in relation to a society, includes action on its behalf
by any body associated with it;

“prescribed”, in relation to matters of complaint, means prescribed for the
time being in Part II of Schedule 12 and, in relation to the respects in which a
complainant is affected by any action, means prescribed for the time being in
Part III of that Schedule as grounds for making action subject to investigation
under the scheme; and

“recognition” means recognition of a scheme by the Commission for the
purposes of this section.

[***83A Persons entitled to have complaints investigated.

(1) This section applies to any individual.

(2) This section applies to any partnership, club or other unincorporated body if the
amount of the body’s turnover for its last financial year does not exceed £1 million.

(3) This section applies to any body corporate if—
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(a) where it is not a member of a group, the amount of its turnover for its last
financial year; or

(b) where it is such a member, the amount of the group’s turnover for its last
financial year,

does not exceed £1 million.

(4) The Commission may, with the consent of the Treasury, by order substitute for
the amount specified in subsection (2) or (3) above such other amount as it thinks
appropriate.

(5) The power to make an order under subsection (4) above is exercisable by statutory
instrument which shall be subject to annulment in pursuance of a resolution of either
House of Parliament.

(6) The amount of a body’s or group’s turnover for a financial year—
(a) shall be the amount shown as such in its accounts for that year; or

(b) where it has not prepared accounts for that year, shall be determined in such
manner as may be provided by the scheme in accordance with which the
complaint is made.

(7) Where the amount of a body’s or group’s turnover for a financial year is expressed
otherwise than in sterling, it shall be converted into sterling at the rate of exchange
prevailing at the end of that year.

(8) For a period which is a body’s or group’s financial year but is not in fact a year the
amount specified in subsection (2) or, as the case may be, subsection (3) above shall
be proportionately adjusted.

(9) In this section—
“body corporate” does not include a Scottish firm;
“group” means a parent undertaking and its subsidiary undertakings;

“last financial year”, in relation to a body or group, means its last financial
year to end before the complaint is made;

“parent undertaking” shall be construed in accordance with the relevant
provisions;

“the relevant provisions” means the provisions of section 258 of the

M%¥Companies Act 1985, read in conjunction with sections 259 and 260 of,
and Schedule 10A to, that Act.

(10) Any person who, if he were an undertaking within the meaning given by section 259(1)
of the "Companies Act 1985, would be a parent undertaking shall be treated as if he
were such an undertaking for purposes of—

(a) the definition of “group” in subsection (9) above; and
(b) the relevant provisions as they apply for the purposes of the definition of
“subsidiary undertaking” in section 119(1).]
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84

M49 1985 c.6.

Investigation of complaints: supplementary provisions.

(2) Determinations of complaints under recognised schemes shall be made by reference
to what is, in the adjudicator’s opinion, fair in all the circumstances of the case and any
direction given to a building society or [**'connected undertaking] by an adjudicator
may (if the complainant accepts the determination) require it or the complainant not
to exercise or require the performance of any of the contractual or other obligations
or rights subsisting between them.

(3) Subject to subsections (4) and (5) below, a determination of the adjudicator under a
recognised scheme which is, by virtue of the complainant’s acceptance of it, binding
on the building society or [***connected undertaking] shall be final and conclusive
and shall not be questioned in any court of law.

(4) Subsection (3) above does not apply where a society or [**connected undertaking] is

authorised by the scheme to relieve itself of its obligation to take the steps it is directed
to take or pay the compensation awarded by the society’s undertaking an obligation to
give the requisite publicity for the reasons for not doing so and the society undertakes
that obligation.

(5) Where a determination of the adjudicator under a recognised scheme is binding on the
building society or [**“connected undertaking], the adjudicator shall, at the request
of the society or associated body, state a case for the opinion of the High Court on
any question of law and the High Court may direct the adjudicator to reconsider the
complaint.

(6) A decision of the High Court under subsection (5) above shall be treated as a judgment
of the High Court within the meaning of section 16 of the "**Supreme Court Act 1981
or section 39 of the ™'Judicature (Northern Ireland) Act 1978 (which relate to the
jurisdiction of the Court of Appeal to hear and determine appeals from any judgment
of the High Court) but no appeal shall lie from the decision of the High Court on any
case under subsection (5) above without the leave of the High Court or of the Court
of Appeal.

(7) In the application of this section to Scotland—

(a) forthe references in subsection (5) to the High Court there shall be substituted
references to the Court of Session; and

(b) subsection (6) shall be omitted.

(8) if a building society fails to comply with section 83(3) the society shall be liable on
summary conviction—

(a) to a fine not exceeding level 4 on the standard scale; and

(b) in the case of a continuing offence, to an additional fine not exceeding £100
for every day during which the offence continuesX;

and so shall any director of the society who is also guilty of the offence.

(9) If a building society fails, without reasonable excuse, to comply with
[%section 83(4)] the society shall be liable on summary conviction—

(a) to a fine not exceeding level 4 on the standard scale; and
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(b) in the case of a continuing offence, to an additional fine not exceeding £100
for every day during which the offence continuesX;

and so shall any director of the society who is also guilty of the offence.

(10) If a building society fails to comply with [“**section 83(3) or (4)] the Commission
may make an application to the High Court for an order directing the society to comply
within a specified period with that subsection and the High Court may, if it thinks fit,
make an order accordingly.

(11) In subsection (4) above the reference to an obligation to give the requisite publicity
for a building society’s or [**"’connected undertaking’s] reasons is a reference to such
an obligation undertaken in pursuance of a provision of the scheme authorised by
paragraph 6(2) or (3) of Part III of Schedule 12.

Textual Amendments

F366 S. 84(1) repealed (1.12.1997) by 1997 c. 32, ss. 43, 46(2), Sch. 7 para. 36(1), Sch. 9; S.I. 1997/2668,
art. 2, Sch. Pt. I()(K)(1)(vii)(0)(iv)

F367 Words in s. 84(2)-(5) substituted (1.12.1997) by 1997 c. 32, s. 43, Sch. 7 para. 36(2); S.I. 1997/2668,
art. 2, Sch. Pt. I()(1)(vii)

F368 Words in s. 84(9) substituted (1.12.1997) by 1997 c. 32, s. 43, Sch. 7 para. 36(3); S.I. 1997/2668, art.
2, Sch. Pt. I(j)(1)(vii)

F369 Words in s. 84(10) substituted (1.12.1997) by 1997 c. 32, s. 43, Sch. 7 para. 36(4); S.1. 1997/2668, art.
2, Sch. Pt. I(j)(1)(vii)

F370 Words in s. 84(11) substituted (1.12.1997) by 1997 c. 32, s. 43, Sch. 7 para. 36(5); S.I. 1997/2668, art.
2, Sch. Pt. I(j)(1)(vii)

Marginal Citations
M5S0 1981 c. 54.
MS51 1978 c. 23

85 Settlement of disputes.

(1) Schedule 14 to this Act shall have effect for the settlement of certain disputes between
a building society and a member, or representative of a member, of the society or, as
provided by Part II of the Schedule, between a building society and [**"'one or more

members of the society or a complainant].

(2) Nothing in that Schedule affects the jurisdiction of any court to hear and determine
disputes arising out of any mortgage or any contract other than the rules of a society.

Textual Amendments
F371 Words in s. 85(1) substituted (9.6.1997) by 1997 c. 32, s. 43, Sch. 7 para. 37; S.1. 1997/1427, art. 2(k)

(m)(ix)

Modifications etc. (not altering text)
C99 S. 85 excluded (temp.) by S.I. 1986/2168, art. 3(1)(4)
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PART X

DISSOLUTION, WINDING UP, MERGERS AND TRANSFER OF BUSINESS
Dissolution and winding up

86 Modes of dissolution and winding up.

(1) A building society—
(a) may be dissolved by consent of the members, or
(b) may be wound up voluntarily or by the court,

in accordance with this Part; and a building society may not, except where it is
dissolved by virtue of section 93(5), 94(10) or 97(9), be dissolved or wound up in any
other manner.

(2) A building society which is in the course of dissolution by consent, or is being wound
up voluntarily, may be wound up by the court.

87 Dissolution by consent.

(1) A building society may be dissolved by an instrument of dissolution, with the consent
(testified by their signature of that instrument) of three-quarters of the members of the
society, holding not less than two-thirds of the number of shares in the society.

(2) An instrument of dissolution under this section shall set out—
(a) the liabilities and assets of the society in detail;
(b) the number of members, and the amount standing to their credit in the
accounting records of the society;
(c) the claims of depositors and other creditors, and the provision to be made for
their payment;
(d) the intended appropriation or division of the funds and property of the society;

(e) the names of one or more persons to be appointed as trustees for the purposes
of the dissolution, and their remuneration.

(3) An instrument of dissolution made with consent given and testified as mentioned in
subsection (1) above may be altered with the like consent, testified in the like manner.

(4) The provisions of this Act shall continue to apply in relation to a building society as if
the trustees appointed under the instrument of dissolution were the board of directors
of the society.

(5) The trustees, within 15 days of the necessary consent being given and testified (in
accordance with subsection (1) above) to—

(a) an instrument of dissolution, or
(b) any alteration to such an instrument,

shall give notice to the central office of the fact and, except in the case of an alteration
to an instrument, of the date of commencement of the dissolution, enclosing a copy
of the instrument or altered instrument, as the case may be; and if the trustees fail to
comply with this subsection they shall each be liable on summary conviction to a fine
not exceeding level 3 on the standard scale.
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(6) An instrument of dissolution under this section, or an alteration to such an instrument,
shall be binding on all members of the society as from the date on which the copy of
the instrument or altered instrument, as the case may be, is placed in the public file of
the society under subsection (10) below.

(7) The trustees shall, within 28 days from the termination of the dissolution, give notice
to the central office of the fact and the date of the termination, enclosing an account
and balance sheet signed and certified by them as correct, and showing the assets and
liabilities of the society at the commencement of the dissolution, and the way in which
those assets and liabilities have been applied and discharged; and, if they fail to do so
they shall each be liable on summary conviction—

(a) to a fine not exceeding level 2 on the standard scale, and

(b) in the case of a continuing offence, to an additional fine not exceeding £10
for every day during which the offence continues.

(8) Except with the consent of the Commission, no instrument of dissolution, or alteration
of such an instrument, shall be of any effect if the purpose of the proposed dissolution
or alteration is to effect or facilitate the transfer of the society’s engagements to any
other society [?or the transfer of its business to a company].

(9) Any provision in a resolution or document that members of a building society proposed
to be dissolved shall accept investments in a company or another society (whether
in shares, deposits or any other form) in or towards satisfaction of their rights in
the dissolution shall be conclusive evidence of such a purpose as is mentioned in
subsection (8) above.

(10) The central office shall keep in the public file of the society any notice or other
document received by it under subsection (5) or (7) above and shall record in that file
the date on which the notice or document is placed in it.

Textual Amendments
F372 Words in s. 87(8) substituted (9.6.1997) by 1997 c. 32, s. 43, Sch. 7 para. 38; S.I. 1997/1427, art. 2(k)
(m)(x)

88 Voluntary winding up.

(1) A building society may be wound up voluntarily under the applicable winding up
legislation if it resolves by special resolution that it be wound up voluntarily.

(2) A copy of any special resolution passed for the voluntary winding up of a building
society"shall be sent by the society to the central office within 15 days after it is passed;
and the central office shall keep the copy in the public file of the society.

(3) A copy of any such resolution shall be annexed to every copy of the memorandum or
of the rules issued after the passing of the resolution.

(4) If a building society fails to comply with subsection (2) or (3) above the society shall
be liable on summary conviction to a fine not exceeding level 3 on the standard scale
and so shall any officer who is also guilty of the offence.

(5) For the purposes of this section, a liquidator of the society shall be treated as an officer
of it.
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89

Winding up by court: grounds and petitioners.

(1) A building society may be wound up under the applicable winding up legislation by
the court on any of the followng grounds in addition to the grounds referred to or
specified in section 37(1), that is to say, if—

(a) the society has by special resolution resolved that it be wound up by the court;
(b) the number of members is reduced below ten;
(¢) the number of directors is reduced below two;

(d) Dbeing a society registered as a building society under this Act or the repealed
enactments, the society has not been granted authorisation under section 9
or been authorised under any corresponding enactment and more than three
years has expired since it was so registered,

(e) the society has had its authorisation revoked under section 43 and has not been
reauthorised thereafter;

(f) the society exists for an illegal purpose;
(g) the society is unable to pay its debts; or

(h) the court is of the opinion that it is just and equitable that the society should
be wound up.

(2) Except as provided by subsection (3) below, section 37 or the applicable winding up
legislation, a petition for the winding up of a building society may be presented by—

(a) the Commission,
(b) the building society or its directors,

(c) any creditor or creditors (including any contingent or any prospective
creditor), or

(d) any contributory or contributories,
or by all or any of those parties, together or separately.

(3) A contributory may not present a petition unless either—
(a) the number of members is reduced below ten, or

(b) the share in respect of which he is a contributory has been held by him, or has
devolved to him on the death of a former holder and between them been held,
for at least six months before the commencement of the winding up.

(4) For the purposes of this section, in relation to a building society,

(a) thereference to authorisation under an enactment corresponding to section 9 is
a reference to authorisation granted or deemed to have been granted under—
(i)in Great Britain, regulation 5 of the “’Building Societies

(Authorisation) Regulations 1981, and
(i) in Northern Ireland, regulation 5 of the “’Building Societies

(Authorisation) Regulations (Northern Ireland) 1982, and

[*7(b) the reference to its existing for an illegal purpose includes a reference to
its existing after it has ceased to comply with the requirement imposed by

section 5(1)(a) (purpose or principal purpose).]

(5) In this section, “contributory” has the same meaning as in paragraph 9(2) or, as the
case may be, paragraph 37(2) of Schedule 15 to this Act.
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Textual Amendments
F373 S. 89(4)(b) substituted (1.12.1997 in specitied cases and for specified purposes and otherwise in
accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 43, 47(3), Sch. 7 para. 39; S.I.
1997/2668, art. 2, Sch. Pt. II(w)(z)(xxiii)

Marginal Citations
M52 S.1. 1981/1488.
MS53 S.I. 1982/155. (N.L)

90 Application of winding up legislation to building societies.

(1) In this section “the companies winding up legislation” means the enactments
applicable in relation to England and Wales, Scotland or Northern Ireland which are
specified in paragraph 1 of Schedule 15 to this Act (including any enactment which
creates an offence by any person arising out of acts or omissions occurring before the
commencement of the winding up).

(2) In its application to the winding up of a building society, by virtue of section 88(1) or
89(1), the companies winding up legislation shall have effect with the modifications
effected by Parts I to III of Schedule 15 to this Act; and the supplementary provisions
of Part IV of that Schedule shall also have effect in relation to such a winding up.

(3) In sections 37, 88, 89 and 103, “the applicable winding up legislation” means the
companies winding up legislation as so modified.

Modifications etc. (not altering text)
C100 S.90(3) excluded by S.I. 1986/2168, art. 11

[°90A Application of other companies insolvency legislation to building societies.

For the purpose of—

(a) enabling voluntary arrangements to be approved in relation to building
societies,

(b) enabling administration orders to be made in relation to building societies, and

(c) making provision with respect to persons appointed in England and Wales or
Northern Ireland as receivers and managers of building societies’ property,

the enactments specified in paragraph 1(2) of Schedule 15A to this Act shall apply in
relation to building societies with the modifications specified in that Schedule.]

Textual Amendments
F374 S.90A inserted (1.12.1997) by 1997 c. 32, s. 39(1); S.I. 1997/2668, art. 2, Sch. Pt. 1(i)

91 Power of court to declare dissolution of building society void.

(1) Where a building society has been dissolved under section 87 or following a winding
up, the High Court or, in relation to a society whose principal office was in Scotland,
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the Court of Session, may, at any time within 12 years after the date on which the
society was dissolved, make an order under this section declaring the dissolution to
have been void.

(2) An order under this section may be made, on such terms as the court thinks fit, on an
application by the trustees under section 87 or the liquidator, as the case may be, or
by any other person appearing to the Court to be interested.

(3) When an order under this section is made, such proceedings may be taken as might
have been taken if the society has not been dissolved.

(4) The person on whose application the order is made shall, within seven days of its
being so made, or such further time as the Court may allow, furnish the central office
with a copy of the order; and the central office shall keep the copy in the public file
of the society.

(5) If a person fails to comply with subsection (4) above, he shall be liable on summary
conviction—
(a) to a fine not exceeding level 3 on the standard scale, and

(b) in the case of a continuing offence, to an additional fine not exceeding £40
for every day during which the offence continues.

[°92 Supplementary.

Where at any time a building society is being wound up or dissolved by consent, a
borrowing member shall not be liable to pay any amount other than one which, at that
time, is payable under the mortgage or other security by which his indebtedness to the
society in respect of the loan is secured.]

Textual Amendments
F375 S. 92 substituted (1.12.1997 in specified cases and for specified purposes and otherwise in accordance
with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 43, 47(3), Sch. 7 para. 40; S.I. 1997/2668,
art. 2, Sch. Pt. II(w)(z)(xxiv)

[ New business]

Textual Amendments
F376 S.92A and cross-heading preceding it inserted (1.12.1997 in specified cases and for specified purposes
and otherwise in accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 29, 47(3); S.1.
1997/2668, art. 2, Sch. Pt. II(u)

[*”792A Acquisition or establishment of a business.

(1) A building society—
(a) in order to acquire, or allow a subsidiary undertaking to acquire, a business to
which subsections (3) and (4) below apply; or
(b) in order to establish, or allow such an undertaking to establish, a business to
which subsections (3) and (5) below apply,
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must resolve so to do by an ordinary resolution; but a failure to comply with this
subsection shall not invalidate any transaction or other act.

(2) In order to be effective for the purposes of subsection (1) above, an ordinary resolution
of a building society must be passed by a majority of the members of the society
entitled to vote on such a resolution and voting either—

(a) inperson or by proxy on a poll on the resolution at a meeting of the society; or
(b) in a postal ballot on the resolution;

and in a case falling within paragraph (a) above, a form for the appointment of a proxy
shall be sent to each person entitled to notice of the meeting.

(3) This subsection applies to a business which is proposed to be acquired or established
if, in the opinion of the board of directors of the society—

(a) the greater part of the income of the business is or will be derived from
activities having no connection with loans secured on residential property;

(b) the greater part of the resources of the business are or will be devoted to such
activities; or

(c) the greater part of the business consists or will consist of such activities.

(4) This subsection applies to a business which is proposed to be acquired if X is not less
than 15 per cent of Y where—

X = the amount or value of the consideration to be given for the shares, voting rights
or assets proposed to be acquired;

Y = the amount of the society’s own funds as at the relevant date.

(5) This subsection applies to a business which is proposed to be established if X is not
less than 15 per cent of Y where—

X = the aggregate of the following as estimated by the society, namely—

(a) the cost of acquiring, developing, adapting or repairing any premises required
for the purposes of the business;

(b) the initial cost of acquiring any plant or equipment, or any intellectual
property, so required;

(c) the initial cost of employing or training staff so required;

(d) the cost of obtaining any professional advice required in connection with the
establishment of the business;

(e) any other non-recurring items of expenditure to be incurred in that connection;
and

(f) in the case of a business proposed to be established by a subsidiary
undertaking, the amount of any capital to be provided by the society which
will not be used for defraying items of expenditure falling within the foregoing
paragraphs;

Y = the amount of the society’s own funds as at the relevant date.

(6) Where a business is proposed to be acquired or established by a syndicate whose
members include a building society or subsidiary undertaking—
(a) subsection (1) above shall have effect as if the business were proposed to be
acquired or (as the case may be) established by the society; and
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(b) whichever of subsections (4) and (5) above is applicable shall have effect as
if X were only so much of X as is referable to participation in the syndicate
by the society or undertaking.

(7) For the purposes of subsections (1)(a) and (4) above, two or more proposed
acquisitions by a building society or subsidiary undertaking which will form part of a
larger acquisition or series of acquisitions shall be treated as a single acquisition.

(8) Nothing in this section shall apply in relation to a building society in so far as it
undertakes, in accordance with section 94 and Schedule 16 to this Act, to fulfil
engagements transferred to it in accordance with that section and that Schedule.

(9) In this section—

“initial”, in relation to any cost, means incurred, or likely in the directors’
opinion to be incurred, not later than 12 months after the establishment of the
business;

“intellectual property” includes—

(a) any patent, know-how, trade mark, service mark, registered design,
copyright or design right; and

(b) any licence under or in respect of any such right;
“the relevant date”, in relation to a building society, means—

(a) the date of the end of its last financial year or, failing that, the date of
its establishment; or

(b) where it has been involved in a transfer of engagements, the date of that
transfer,

whichever is the later.

(10) The Commission may, with the consent of the Treasury, by order substitute for the
percentage specified in subsection (4) or (5) above such other percentage as appears to
it to be appropriate; and an order under this subsection may make such supplementary,
transitional and saving provision as appears to the Commission to be necessary or
expedient.

(11) The Commission may, with the consent of the Treasury, by order vary subsections (5)
and (9) above by adding to or deleting from them any provision or by varying any
provision contained in them; and an order under this subsection may make—

(a) different provisions for different cases or purposes; and

(b) such supplementary, transitional and saving provision as appears to the
Commission to be necessary or expedient.

(12) The power to make an order under subsection (10) or (11) above is exercisable by
statutory instrument which shall be subject to annulment in pursuance of a resolution
of either House of Parliament. ]
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Mergers

93 Amalgamations.

(1) Any two or more buildings societies desiring to amalgamate may do so by establishing
a building society as their successor in accordance with this section and Schedule 16
to this Act

(2) In order to establish a building society as their successor the societies desiring to
amalgamate must—

[*7®(a) agree the purpose or principal purpose of their successor to be that of making
loans which are secured on residential property and are funded substantially
by its members, and agree upon the extent of its powers, in a memorandum
which complies with the requirements of Schedule 2 to this Act;]

(b) agree upon the rules for the regulation of their successor which comply with
the requirements of that Schedule;

[*”(c) each approve the terms of the amalgamation by two resolutions which also
approve the memorandum and the rules of their successor and of which—

(i) one is passed as a shareholding members’ resolution, and
(i1) the other is passed as a borrowing members’ resolution,
in accordance with the applicable provisions of that Schedule;]
(d) make a joint application to the Commission for confirmation of the

amalgamation and send to the central office four copies of the rules and of the
memorandum, each copy signed by the secretary of each of the societies.

(3) If the Commission confirms the amalgamation under section 95, the central office, if
it is satisfied, as regards the proposed successor, of the matters relating to its rules, its
purpose and powers and its name as to which it must, under paragraph 1 of Schedule 2
to this Act, be satisfied before it registers a society, shall—

(a) register the successor society,

(b) issuetoita certificate of incorporation, specifying a date (“the specified date")
as from which the incorporation takes effect,

(c) retain and register one copy of the memorandum and of the rules,

(d) return another copy to the secretary of the successor, together with a certificate
of registration, and

(e) keep another copy, together with a copy of the certificate of incorporation
and of the certificate of registration of the memorandum and the rules, in the
public file of the successor society.

(4) On the specified date all the property, rights and liabilities of each of the societies
whose amalgamation was confirmed by the Commission (whether or not capable of
being transferred or assigned) shall by virtue of this subsection be transferred to and
vested in the society so incorporated as their successor.

(5) On the specified date, each of the societies to which the successor succeeds shall be
dissolved by virtue of this subsection; but the transfer effected by subsection (4) above
shall be deemed to have been effected immediately before the dissolution.

(6) If, on the specified date, the societies whose amalgamation was confirmed by the
Commission are all authorised, their successor shall be treated as authorised for the
purposes of this Act, whether or not the requirements of section 9(4) would be fulfilled
in its case, as from that date.
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(7) The central office shall record in the public file of the successor the fact that, by virtue
of subsection (6) above, the society is to be treated as authorised for the purposes of
this Act.

Textual Amendments
F378 S.93(2)(a) substituted (1.12.1997) by 1997 c. 32, s. 43, Sch. 7 para. 41(a); S.I. 1997/2668, art. 2, Sch.
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Modifications etc. (not altering text)
C101 Ss. 93-96 excluded by S.I. 1986/2168, art. 9(2)(b)(3)

94 Transfer of engagements.

(1) A building society may, in accordance with this section and Schedule 16 to this Act,
transfer its engagements to any extent to another building society which, in accordance
with this section and that Schedule, undertakes to fulfil the engagements.

(2) A building society, in order to transfer its engagements, must resolve to do so by two
resolutions, of which one is passed as a [***shareholding members’ resolution] and the
other as a borrowing members’ resolution in accordance with the applicable provisions
of Schedule 2.

(3) A building society, in order to transfer some but not all of its engagements to its
members in respect of shares held by them (with or without other engagements) must,
in addition to resolving to transfer the engagements by the two resolutions required
by subsection (2) above, resolve to do so by an affected shareholders’ resolution.

(4) For the purposes of this section in its application to a transfer by a society of
engagements in respect of some shares in the society, an “affected shareholders’
resolution” is a resolution passed by a majority of the holders of those shares who,
under the rules of the society, would be entitled to vote on a [“**shareholding
members’ resolution], disregarding for this purpose any shares of theirs in respect of
which the society’s engagements are not to be transferred.

(5) A building society, in order to undertake to fulfil the engagements of another society,
must resolve to do so—
(a) Dby two resolutions, of which one is passed as a [ shareholding members’
resolution] and the other as a borrowing members’ resolution in accordance
with the applicable provisions of Schedule 2; or

(b) by a resolution of the board of directors, if the Commission consents to that
mode of proceeding.

F380

(6) The extent of the transfer, as so resolved by the society making and the society taking
the transfer, shall be recorded in an instrument of transfer of engagements.

(7) A transfer of engagements between building societies shall be of no effect unless—
(a) the transfer is confirmed by the Commission under section 95; and
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(b) aregistration certificate is issued in respect of the transfer under subsection (8)
below.

(8) Where the Commission confirms a transfer of engagements between building
societies, the central office shall—

(a) register a copy of the instrument of transfer of engagements; and
(b) issue a registration certificate to the building society taking the transfer;

and, on such date as is specified in the certificate, the property, rights and liabilities of
the society transferring its engagements (whether or not capable of being transferred or
assigned) shall, by virtue of this subsection, be transferred to and vested in the society
taking the transfer to the extent provided in the instrument of transfer of engagements.

(9) The central office shall keep a copy of the instrument and of the registration certificate
issued under subsection (8) above in the public file of the building society taking the
transfer.

(10) Where all its engagements have been transferred, the society shall, by virtue of this
subsection, be dissolved on the date specified in the registration certificate; but the
transfer effected by subsection (8) above shall be deemed to have been effected
immediately before the dissolution.

Textual Amendments
F380 Words in s. 94(2)(4)(5) substituted (1.12.1997 in specified cases and for specified purposes and
otherwise in accordance with art. 2(2)(3)(5) of S.I. 1997/2668) by 1997 c. 32, ss. 43, 47(3), Sch. 7
para. 42; S.I. 1997/2668, art. 2, Sch. Pt. II(w)(z)(xxvi)
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95 Mergers; provisions supplementing ss. 93 and 94.

(1) Part I of Schedule 16 to this Act shall have effect for imposing on building societies
proposing to amalgamate or to transfer or undertake engagements requirements to
issue statements to their members relating to the proposed amalgamation or transfer.

(2) Part II of Schedule 16 to this Act shall have effect for imposing requirements for
notification by a building society, to its members and to the central office, of the receipt
by the society of proposals for a transfer of engagements or an amalgamation.

(3) Where application is made to the Commission for confirmation of an amalgamation
or transfer of engagements it shall, except as provided in [**'subsections (4) to (6)]
below, confirm the amalgamation or transfer; and Part III of Schedule 16 to this Act
shall have effect with respect to the procedure on an application for such confirmation.

(4) Subject to subsection (5) below, the Commission shall not confirm an amalgamation
or transfer of engagements if it considers that—
(a) some information material to the members’ decision about the amalgamation
or transfer was not made available to all the members eligible to vote; or
(b) the vote on any resolution approving the amalgamation or transfer does not
represent the views of the members eligible to vote; or


http://www.legislation.gov.uk/id/ukpga/1986/53/section/94/2/4/5
http://www.legislation.gov.uk/id/uksi/1997/2668
http://www.legislation.gov.uk/id/ukpga/1997/32
http://www.legislation.gov.uk/id/ukpga/1997/32/section/43
http://www.legislation.gov.uk/id/ukpga/1997/32/section/47/3
http://www.legislation.gov.uk/id/ukpga/1997/32/schedule/7/paragraph/42
http://www.legislation.gov.uk/id/ukpga/1997/32/schedule/7/paragraph/42
http://www.legislation.gov.uk/id/uksi/1997/2668
http://www.legislation.gov.uk/id/uksi/1997/2668/article/2
http://www.legislation.gov.uk/id/uksi/1997/2668/schedule/part/II/w/z/xxvi
http://www.legislation.gov.uk/id/ukpga/1986/53/section/93
http://www.legislation.gov.uk/id/uksi/1986/2168
http://www.legislation.gov.uk/id/uksi/1986/2168/article/9/2

Building Societies Act 