Companies Act 1985

CHAPTER 6

A Table showing the derivation of the provisions of this con-
solidation Act will be found at the end of the Act. The Table
has no official status.

Section

Sh L=

oo~

ARRANGEMENT OF SECTIONS

PART 1

FORMATION AND REGISTRATION OF COMPANIES ;
JURIDICAL STATUS AND MEMBERSHIP

‘ CHAPTER 1
- CoMPANY FORMATION

- Memorandum of association

Mode of forming incorporated company.
Requirements with respect to memorandum.
Forms of memorandum.

Resolution to alter objects.

Procedure for objecting to alteration.
Provisions supplementing ss. 4, 5.

Articles of association

Articles prescribing regulations for companies.
Tables A, C, D and E.
Alteratlon of articles by specxal resolution.

Registration and its consequences

Documents to be sent to registrar.

Minimum authorised capital (public companies).

Duty of registrar.

Effect of registration.

Effect of memorandum and articles.

Memorandum and articles of company limited by guarantee.

Effect of alteration on company’s members.

Conditions in memorandum which could have been in
articles.

Amendments of memorandum or articles to be registered,

Copies of memorandum and articles to be given to members.

Issued copy of memorandum to embody alterations.

Registered documentation of Welsh companies.
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A company’s membership

Definition of * member ™.
Membership of holding company.
Minimum membership for carrying on business.

CHAPTER 11
CoMPANY NAMES

Name as stated in memorandum.

Prohibition on registration of certain names.

Alternatives of statutory designations.

Change of name.

Regulations about names.

Exemption from requirement of * limited > as part of the
name.

Provisions applying to company exempt under s. 30.

Power to require company to abandon misleading name.

Prohibition on trading under misleading name.

Penalty for improper use of * limited ” or *‘ cyfyngedig .

CHAPTER 111

A CoMPANY’s CAPACITY; FORMALITIES OF
CARRYING ON BUSINESS

Company’s capacity: power of directors to bind it.
Form of company contracts.

Bills of exchange and promissory notes.

Execution of deeds abroad.

Power of company to have official seal for use abroad.
Official seal for share certificates, etc.

Authentication of documents.

Events affecting a company’s status.

ParT II

RE-REGISTRATION AS A MEANS OF ALTERING A
COMPANY’S STATUS

Private company becoming public

Re-registration of private company as public.
Consideration for shares recently allotted to be valued.
Additional requirements relating to share capital. '
Meaning of * unqualified report >’ in s. 43(3).
Certificate of re-registration under s. 43.

Modification for unlimited company re-registering.

Limited company becoming unlimited

Re-registration of limited company as unlimited.
Certificate of re-registration under s. 49,



Section
51.
52.

53.
35.

56.

58.
59.

61.
63.

66.
67.

68.
70.

71.
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Unlimited company becoming limited

- Re-registration of unlimited company as limited.

Certificate of re-registration under s. 51.

Public company becoming private

Re-registration of public company as private.
Litigated objection to resolution under s. 53.
Certificate of re-registration under s. 53.

PArT 111
CAPITAL ISSUES
CHAPTER |

IssUES BY COMPANIES REGISTERED, OR TO BE
REGISTERED, IN GREAT BRITAIN

The prospectus

Matters to be stated, and reports to be set out, in prospectus.
Attempted evasion of s. 56 to be void.

Document offering shares etc. for sale deemed a prospectus
Rule governing what is an * offer to the public ”.
Exceptions from rule in s. 59.

Prospectus containing statement by expert.

Meaning of “expert”.

Prospectus to be dated.

Registration of prospectus

Registration requirement applicable in all cases.
Additional requirements in case of prospectus issued
generally.

Liabilities and offences in connection with prospectus

Directors, etc. exempt from liability in certain cases.

Compensation for subscribers misled by statement in
prospectus.

Exemption from s. 67 for those acting with propriety.

Indemnity for innocent director or expert.

Criminal liability for untrue statements.

Supplementary

Interpretation for ss. 56 to 70.
A2
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72.
73.

75.
76.

77.
78.

79.

89.
90.
91.
92.
93.
94.
95.
96.

97.
98.

99.
100.
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CHAPTER 11

Issues BY COMPANIES INCORPORATED, OR TO BE
INCORPORATED, OUTSIDE GREAT BRITAIN

Prospectus of oversea company.

Attempted evasion of s. 72 to be void.

Prospectus containing statement by expert.

Restrictions on allotment to be secured in prospectus.

Stock exchange certificate exempting from compliance
with Sch. 3.

Registration of oversea prospectus before issue.

Consequences (criminal and civil) of non-compliance with
ss. 72 to 77.

Supplementary.

PArT IV
ALLOTMENT OF SHARES AND DEBENTURES
General provisions as to allotment

Authority of company required for certain allotments.
Restriction on public offers by private company.
Application for, and allotment of, shares and debentures.
No allotment unless minimum subscription received.
Allotment where issue not fully subscribed..

Effect of irregular allotment.

Allotment of shares, etc. to be dealt in on stock exchange.
Operation of s. 86 where prospectus offers shares for sale.
Return as to allotments, etc.

Pre-emption rights

Offers to shareholders to be on pre-emptive basis.

Communication of pre-emption offers to shareholders.

Exclusion of ss. 89, 90 by private company.

Consequences of contravening ss. 89, 90.

Saving for other restrictions as to offers.

Definitions for ss. 89-96.

Disapplication of pre-emption rights.

Saving for company’s pre-emption procedure operative
before 1982.

Commissions and discounts

Power of company to pay commissions.
Apart from s. 97, commissions and discounts barred.

Amount to be paid for shares; the means of payment

General rules as to payment for shares on allotment.
Prohibition on allotment of shares at a discount.
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101.
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103.
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105.
106.
107.

108.

110.
111.

112.
113.
114.
115.
116.

117.
118.
119.
120.
121.
122,
123.
124.

125.
126.
127.
128.
129,
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Shares to be allotted as at least one-quarter paid-up.

Restriction on payment by long-term undertaking.

Non-cash consideration to be valued before allotment.

Transfer to public company of non-cash asset in initial
period.

Agreements contravening s. 104,

Shares issued to subscribers of memorandum.

Meaning of *‘ the appropriate rate >,

Valuation provisions

Valuation and report (s. 103).

Valuation and report (s. 104).
Entitlement of valuer to full disclosure.
Matters to be communicated to registrar.

Other matters arising out of allotment, &c.

Liability of subsequent holders of shares allotted.
Relief in respect of certain liabilities under ss. 99 ff,
Penalty for contravention.

Undertakings to do work, etc.

Application of ss. 99 ff to special cases.

PART V

SHARE CAPITAL, ITS INCREASE, MAINTENANCE AND
REDUCTION

CHAPTER 1
GENERAL PROVISIONS ABOUT SHARE CAPITAL

Public company share capital requirements.

The authorised minimum.

Provision for different amounts to be paid on shares.
Reserve liability of limited company.

Alteration of share capital (limited companies).
Notice to registrar of alteration.

Notice to registrar of increased share capital.
Reserve capital of unlimited company.

CHAPTER 1I
CLASS RIGHTS

Variation of class rights.

Saving for court’s powers under other provisions.
Shareholders’ right to object to variation.
Registration of particulars of special rights.
Registration of newly created class rights.
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130.
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132.
133.
134,

135.
136.
137.
138.
139.

140.
141.

142,
143.

145.
146.
147.
148.
149.
150.
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CHAPTER III
SHARE PREMIUMS

Application of share premiums,

Merger relief. ‘

Relief in respect of group reconstructions.

Provisions supplementing ss. 131, 132.

Provision for extending or restricting relief from s. 130.

CHAPTER IV

REDUCTION OF SHARE CAPITAL

Special resolution for reduction of share capital.
Application to court for order of confirmation.
Court order confirming reduction.

Registration of order and minute of reduction.

Public company reducing capital below authorised

minimum.
Liability of members on reduced shares.
Penalty for concealing name of creditor, etc.

CHAPTER V
MAINTENANCE OF CAPITAL

Duty of directors on serious loss of capital.

General rule against company acquiring own shares.
Acquisition of shares by company’s nominee.
Exceptions from s. 144.

Treatment of shares held by or for public company.
Matters arising out of compliance with s. 146(2).
Further provisions supplementing ss. 146, 147.
Sanctions for non-compliance. ‘
Charges of public companies on own shares.

CHAPTER VI

FINANCIAL ASSISTANCE BY A COMPANY FOR
AOCQUISITION OF ITS OWN SHARES

Provisions applying to both public and private companies

151.
152,
153.
154,

155.

156.
157.
158.

Financial assistance generally prohibited.
Definitions for this Chapter.
Transactions not prohibited by s. 151.

- Special restriction for public companies.

Private companies

Relaxation of s. 151 for private companies.
Statutory declaration under s. 155.
Special resolution under s. 155.

Time for giving financial assistance under s. 155.
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CHAPTER VII

REDEEMABLE SHARES; PURCHASE BY A COMPANY OF
ITS OWN SHARES
Redemption and purchase generally
Section
159. Power to issue redeemable shares.
160. Financing, etc., of redemption.
161. Stamp duty on redemption of shares.
162. Power of company to purchase own shares.
163. - Definitions of * off-market >’ and * market > purchase.
164. Authority for off-market purchase.
165. Authority for contingent purchase contract.
166. Authority for market purchase.
167. Assignment or release of company’s right to purchase own
shares.
168. Payments apart from purchase price to be made out of
distributable profits.
169. Disclosure by company of purchase of own shares.
170. The capital redemption reserve.

Redemption or purchase of own shares out
of capital (private companies only)
171. Power of private companies to redeem or purchase own
shares out of capital.

172. Availability of profits for purposes of s. 171.
173. Conditions for payment out of capital.
174. Procedure for special resolution under s. 173.
175. Publicity for proposed payment out of capital.
176.  Objections by company’s members or creditors.
177. Powers of court on application under s. 176.

Supplementary
178. Effect of company’s failure to redeem or purchase.
179. Power for Secretary of State to modify this Chapter.
180. Transitional cases arising under this Chapter; and savings.
181. . Definitions for Chapter VII.

CHAPTER VIII

MISCELLANEOUS PROVISIONS ABOUT SHARES AND DEBENTURES

Share and debenture certificates, transfers and warrants
182. Nature, transfer and numbering of shares.
183. Transfer and registration.
~ 184. Certification of transfers.
185. Duty of company as to issue of certificates. -
186. Certificate to be evidence of title. :
187. Evidence of grant of probate or confirmation as executor
188. Issue and effect of share warrant to bearer.
189. Offences in connection with share warrants (Scotland).
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198.
199.

201.
202.
203.

205.
206.

207.
208.

210.

211.
212.
213.
214.
215.
216.
217.
218.
219.

220.
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Debentures

Register of debenture holders.

Right to inspect register.

Liability of trustees of debentures.

Perpetual debentures.

Power to re-issue redeemed debentures.

Contract to subscribe for debentures.

Payment of debts out of assets subject to floating charge
(England and Wales).

Debentures to bearer (Scotland).

PArT VI
DISCLOSURE OF INTERESTS IN SHARES
Individual and group acquisitions

Obligation of disclosure: the cases in which it may arise
and “ the relevant time .

Interests to be disclosed.

* Percentage level ” in relation to notifiable interests.

The notifiable percentage.

Particulars to be contained in notification.

Notification of family and corporate interests.

Agreement to acquire interests in a particular company.

Obligation of disclosure arising under s. 204.

Obligation of persons acting together to keep each other
informed.

Interests in shares by attribution.

Interests in shares which are to be notified.

Interests to be disregarded.

Other provisions about notification under this Part.

Registration and investigation of
share acquisitions and disposals

Register of interests in shares.

Company investigations.

Registration of interests disclosed under s. 212.
Company investigation on requisition by members.
Company report to members.

Penalty for failure to provide information.
Removal of entries from register.

Otherwise, entries not to be removed.

Inspection of register and reports.

Supplementary
Definitions for Part VI.
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245,
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PArT VII
ACCOUNTS AND AUDIT
CHAPTER 1
PROVISIONS APPLYING TO COMPANIES GENERALLY

Accounting records

Companies to keep accounting records.
Where and for how long records to be kept.
Penalties for non-compliance with ss. 221, 222,

A company’s accounting reference periods and
financial year

Accounting reference period and date.
Alteration of accounting reference period.
Consequence of giving notice under s. 225,
Directors’ duty to prepare annual accounts.

Form and content of company individual and
group accounts

Form and content of individual accounts.

Group accounts of holding company.

Form and content of group accounts.

Additional disclosure required in notes to accounts.

Loans in favour of directors and connected persons.

Loans etc. to company’s officers; - statement of amounts
outstanding.

Recognised banks: disclosure of dealings with and for
directors.

Directors’ and auditors’ reports

Directors’ report.
Auditors’ report.
Auditors’ duties and powers.

Procedure on completion of accounts

Signing of balance sheet; documents to be annexed.
Documents to be included in company’s accounts.
Persons entitled to receive accounts as of right.
Directors’ duty to lay and deliver accounts.

Period allowed for laying and delivery.

Penalty for non-compliance with s. 241.

Default order in case of non-compliance.

Penalty for laying or delivering defective accounts.
Shareholders’ right to obtain copies of accounts.

ix
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Modified accounts
Section

247. Entitlement to deliver accounts in modified form.

248. Qualification of company as small or medium-sized.

249. Modified individual accounts.

250. Modified accounts of holding company.

251. Powc;lr of Secretary of State to modify ss. 247-250 and
Sch. 8.

Dormant companies

252. Company resolution not to appoint auditors.
253. Laying and delivery of unaudited accounts.

Publication of accounts

254. Publication of full company accounts.
255. Publication of abridged accounts.

Supplementary |
256. Power of Secretary of State to alter accounting requirements.

CHAPTER 11
ACCOUNTS OF BANKING, SHIPPING AND INSURANCE COMPANIES

257. Special category companies and their accounts.
258. Special category individual accounts.

259. Special category group accounts.

260. Notes to special category accounts.

261. Directors’ report.

262. Auditors’ report.

PArT VIII
DISTRIBUTION OF PROFITS AND ASSETS
Limits of company’s power of distribution

263. Certain distributions prohibited.
. 264. Restriction on distribution of assets.
265. Other distributions by investment companies.
266. Meaning of “ investment company .
267. Extension of ss. 265, 266 to other companies.
268. Realised profits of insurance company with long term
business.
269. Treatment of development costs.

Relevant accounts

270. Distribution to be justified by reference to company’s
accounts.
271. Requirements for last annual accounts.
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Section

272
273,
274,
275.
276.

271.
278.

279.
280.
281.

282.
283,
284.
285.
286.
287.
288.

290.

291.
292.
293.
294.

295.
297.
298.

299,
300.

Requirements for interim accounts.

Requirements for initial accounts.

Method of applying s. 270 to successive dlstnbutxons
Treatment of assets in the relevant accounts.
Distributions in kind.

Supplementary

Consequences of unlawful distribution.

Saving for provision in articles operative before Act of
1980.

Distributions by special category compames

Definitions for Part VIII.

Saving for other restraints on distribution.

ParT IX

A CoMPANY’S MANAGEMENT; DIRECTORS AND
SECRETARIES; THEIR QUALIFICATIONS, DUTIES AND
RESPONSIBILITIES

Officers and registered office

Directors.

Secretary.

Acts done by person in dual capacity.

Validity of acts of directors.

Qualifications of company secretaries.

Registered office.

Register of directors and secretaries.

Particulars of directors to be registered under s. 288.
Particulars of secretaries to be registered under s. 288.

Provisions governing appointment of directors

Share qualification of directors.

Appointment of directors to be voted on individually.
Age limit for directors.

Duty of director to disclose his age.

Disqualification
Disqualification orders: -introductory.- -
Disqualification on conviction of indictable offence.
Disqualification for persistent default under Companies
Acts,
Disqualification for fraud etc. in winding up.
Disqualification on summary conviction. '
Disqualification by reference to association with insolvent
companies.
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Section

301. Register of disqualification orders,

302. Provision against undischarged bankrupt acting as director
etc.

Removal of directors
303. Resolution to remove director.
304. Director’s right to protest removal.

Other provisions about directors and officers

305. Directors’ names on company correspondence, etc.

306. Limited company may have directors with unlimited
liability.

307. Special resolution making liability of directors unlimited.

308. Assignment of office by directors.

309. Directors to have regard to interests of employees.

310. Provisions exempting officers and auditors from liability.

PART X
ENFORCEMENT OF FAIR DEALING BY DIRECTORS

Restrictions on directors taking financial advantage

311. Prohibition on tax-free payments to directors.

312. Payment to director for loss of office, etc.

313. Company approval for property transfer.

314. Director’s duty of disclosure on takeover, etc.

315. Consequences of non-compliance with s. 314.

316. Provisions supplementing ss. 312-315.

317. Directors to disclose interest in contracts.

318. Directors’ service contracts to be open to inspection.

319. Director’s contract of employment for more than 5 years.
320. Substantial property transactions involving directors, etc.
321. Exceptions from s. 320. '

322. Liabilities arising from contravention of s. 320.

Share dealings by directors and their Sfamilies

323. Prohibition on directors dealing in share options.

324. Duty of director to disclose shareholdings in own company.

325. Register of directors’ interests notified under s. 324.

326, Sanctions for non-compliance.

327. Extension of s. 323 to spouses and children.

328. Extension of s. 324 to spouses and children.

329. Duty to notify stock exchange of matters notified under
preceding sections.

Restrictions on a company’s power to make loans etc. to
directors and persons connected with them

330. General restriction on loans etc. to directors and persons
connected with them.
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334.
335.
336.
337.
338.
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345.
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351.
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355.
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358.
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362.
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Definitions for ss. 330 ff.

Short-term quasi-loans.

Inter-company loans in same group.

Loans of small amounts.

Minor and business transactions.

Transactions at behest of holding company.

Funding of director’s expenditure on duty to company.
Loan or quasi-loan by money-lending company.

“ Relevant amounts ” for purposes of ss. 334 ff.

“ Value ” of transactions and arrangements.

Civil remedies for breach of s. 330.

Criminal penalties for breach of s. 330.

Record of transactions not disclosed in company accounts.
Exceptions from s. 343.

Supplementary

Power to increase financial limits.
* Connected persons °, etc.
Transactions under foreign law.

ParT XI

COMPANY ADMINISTRATION AND PROCEDURE

CHAPTER 1
CoMPANY IDENTIFICATION

Company name to appear outside place of business.
Company’s name to appear in its correspondence, etc.
Company seal.

Particulars in correspondence etc.

CHAPTER 11
REGISTER OF MEMBERS

Obligation to keep and enter up register.

Location of register.

Index of members.

Entries in register in relation to share warrants.
Inspection of register and index.

Non-compliance with ss. 353, 354, 356; agent’s default,
Power to close register.

Power of court to rectify register.

Trusts not to be entered on register in England and Wales,
Register to be evidence.

Overseas branch registers.
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CHAPTRR 111
ANNUAL RETURN
Section

363. Annual return (company having a share capital).
364. Annual return (company not having a share capital).
365. Time for completion of annual return.
CHAPTER 1V
MEETINGS AND RESOLUTIONS

Meetings
366. Annual general meeting.

'367. Secretary of State’s power to call meeting in default.

368. Extraordinary general meeting on members’ requisition.
369. Length of notice for calling meetings.

370. General provisions as to meetings and votes.

371. Power of court to order meeting.

372. Proxies.

373. Right to demand a poll.

374. Voting on a poll.

375. Representation of corporations at meetings.

Resolutions

376. Circulation of members’ resolutions. ,

377. In certain cases, compliance with s. 376 not required.
378. Extraordinary and special resolutions.

379. Resolution requiring special notice.

380. Registration, etc. of resolutions and agreements.

381. Resolution passed at adjourned meeting.

Records of proceedings

382. Minutes of meetings.
383.  Inspection of minute books.

CHAPTER V
AUDITORS
384. Annual appointment of auditors.
385. Remuneration of auditors.
386. Removal of auditors.
387. Auditors’ right to attend company meetings.
388. Supplementary provisions as to auditors.

389. Qualification for appointment as auditor.
390. Resignation of auditors.

391. Right of resigning auditor to requisition company meeting.

392. Powers of auditors in relation to subsidiaries.
393. False statements to auditors.
394, Auditors of trade unions.
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PART XII
REGISTRATION OF CHARGES
CHAPTER 1
REGISTRATION OF CHARGES (ENGLAND AND WALES)

Certain charges void if not registered.

Charges which have to be registered.

Formalities of registration (debentures).

Verification of charge on property outside United Kingdom.
Company’s duty to register charges it creates.

Charges existing on property acquired.

~ Register of charges to be kept by registrar of companies.

Endorsement of certificate on debentures.

Entries of satisfaction and release.

Rectification of register of charges.

Registration of enforcement of security.

Companies to keep copies of instruments creating charges.

Company’s register of charges.

Right to inspect instruments which create charges, etc.

Charges on property in England and Wales created by
oversea company. ‘

CHAPTER 11

REGISTRATION OF CHARGES (SCOTLAND)

Charges void unless registered.

Charges on property outside United Kingdom.

Negotiable instrument to secure book debts.

Charges associated with debentures.

Charge by way of ex facie absolute disposition, etc.

Company’s duty to register charges created by it.

Duty to register charges existing on property acquired.

Register of charges to be kept by registrar of companies.

Certificate of registration to be issued.

Entries of satisfaction and relief.

Rectification of register.

Copies of instruments creating charges to be kept by
company.

Company’s register of charges.

Right to inspect copies of instruments, and company’s
register.

Extension of Chapter II.

ParT XIII
ARRANGEMENTS AND RECONSTRUCTIONS

Power of company to compromise with creditors and
members.
Information as to compromise to be circulated.

Xv
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Section

427. Provisions for facilitating company reconstruction or
amalgamation.

428. Power to acquire shares of dissenting minority.

429. Dissentient’s right to compel acquisition of his shares.

430. Provisions supplementing ss. 428, 429.

PArT XIV

INVESTIGATION OF COMPANIES AND THEIR AFFAIRS;
REQUISITION OF DOCUMENTS

Appointment and functions of inspectors

431. Investigation of a company on fts own application or
that of its members.

432, Other company investigations.

433. Inspectors’ powers during investigation.

434, Production of documents and evidence to inspectors.

435. Power of inspector to call for directors’ bank accounts.

436. Obstruction of inspectors treated as contempt of court.

437. Inspectors’ reports.

438. Power to bring civil proceedings on company’s behalf.

439. Expenses of investigating a company’s affairs.

440. Power of Secretary of State to present winding-up petition.

441. Inspectors’ report to be evidence.

Other powers of investigation available ta
Secretary of State

442, Power to investigate company ownership.

443, Provisions applicable on investigation under s. 442.

444, Power to obtain information as to those interested in
shares, etc.

445. Power to impose restrictions on shares and debentures.

446. Investigation of share dealings.

Requisition and seizure of books and papers

447. Secretary of State’s power to require production of

: documents.

448. Entry and search of premises.

449. Provision for security of information obtained.

450. Punishment for destroying, mutilating etc. company
documents.

451, Punishment for furnishing false information.

Supplementary

452. Privileged information.
453. Investigation of oversea companies.
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PART XV

ORDERS IMPOSING RESTRICTIONS ON SHARES
(SecTIONS 210, 216, 445)

Consequence of order imposing restrictions.

Punishment for attempted evasion of restrictions.

Relaxation and removal of restrictions.

Further provisions on sale by court order of restricted
shares.

PArT XVI
FRAUDULENT TRADING BY A COMPANY
Punishment for fraudulent trading,

PART XVII

PROTECTION OF COMPANY’S MEMBERS AGAINST
UNFAIR PREJUDICE

Order on application of company member.
Order on application of Secretary of State.
Provisions as to petitions and orders under this Part.

PArT XVIII

FLOATING CHARGES AND RECEIVERS
(SCOTLAND)

CHAPTER 1
FLOATING CHARGES

Power of incorporated company to create floating charge.

Effect of floating charge on winding up.

Ranking of floating charges.

Continued effect of certain charges validated by Act of
1972.

Alteration of floating charges.

CHAPTER 11
RECEIVERS

Power to appaint receiver.

Circumstances justifying appointment.

Mode of appointment by holder of charge.
Appointment by court.

Powers of receiver.

Precedence among receivers.

Agency and liability of receiver for contracts.
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474. Remuneration of receiver.

475. Priority of debts.

476. Distribution of moneys.

477. Disposal of interest in property.

478. Cessation of appointment of receiver.

479. Powers of court.

480. Notification that receiver appointed.

481. Provisions as to information where receiver appointed.
482. Special provisions as to statemsnt submitted to receiver.
483. Enforcement of receiver’s duty to make returns, etc,
484. Interpretation for Chapter II.

485. Prescription of forms etc., and regulations.

CHAPTER III
GENERAL

486. Interpretation for Part XVIII generally.
487. Extent of Part XVIIIL.

PArT XIX

RECEIVERS AND MANAGERS
(ENGLAND AND WALES)

488. Extent of this Part.

489. Disqualification of body corporate from acting as receiver.
490. Disqualification of undischarged bankrupt.

491. Power for court to appoint official receiver.

492. Receivers and managers appointed out of court.

493. Notification that receiver or manager appointed.

494. Court’s power to fix remuneration of receiver or manager.
495. Information to be given by and to receiver on appointment.
496. Company’s statement of affairs. ,

497. Subsequent returns by receiver.

498. Receivership accounts to be delivered to registrar.

499. Enforcement of duty of receivers to make returns.

500. Construction of references to receivers and managers.

PART XX ‘

WINDING Up OF COMPANIES REGISTERED
UNDER THIS ACT OR THE FORMER COMPANIES ACTS
CHAPTER 1
PRELIMINARY

Modes of winding up
501. The three modes in which a company may be wound up.
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Contributories

Liability as contributories of present and past members,
Directors, etc., with unlimited liability.

Liability of past directors and shareholders.

Limited company formerly unlimited.

Unlimited company formerly limited.

Meaning of “ contributory .

Nature of contributory’s liability.

Contributories in case of death of a member.

Effect of contributory’s bankruptcy.

Companies registered under Part XXII, Chapter II.

CHAPTER 11
WINDING Up BY THE COURT

Jurisdiction (England and Wales)

High Court and county court jurisdiction.
Proceedings taken in wrong court.
Proceedings in county court: case stated for High Court.

Jurisdiction (Scotland)

Court of Session and sheriff’s court jurisdiction.
Power to remit winding up to Lord Ordinary.

Grounds and effect of winding-up petition
Circumstances in which company may be wound up by the
court.
Definition of inability to pay debts.
Application for winding up.
Powers of court on hearing of petition.
Power to stay or restrain proceedings against company.
Avoidance of property dispositions, etc.
Avoidance of attachments, etc,

Commencement of winding up

Commencement of winding up by the court.
Consequences of winding-up order.

The official receiver (England and Wales only)

The official receiver.

Appointment of official receiver by court in certain cases.
Statement of company’s affairs.

Further provisions as to statement etc. under s. 528.
Report by official receiver.
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Liquidators -

Power of court to appoint liquidators. -

Appointment and powers of provisional hqmdator

Appc:lntment style, etc., of liquidators in England and
Wales

Liquidator other than official receiver.

Liquidators in Scotland.

General provisions as to liquidators.

Custody of company’s property.

Vesting of company property in liquidator.

Powers of liquidator.

Provisions about liquidators applying in
England and Wales only

Exercise and control of liquidator’s powers.
Books to be kept by liquidator.
Payments by liquidator into bank.
Submission of liquidator’s accounts for audit.
Control of liquidators by Secretary of State.
Release of liquidators.

Committees of inspection

Decision whether committee of inspection to be appointed.
Constitution and proceedings of committee of inspection.
Power of Secretary of State to act in place of committee.:

General powers of court in case of winding up by the court

549.
550.
551.
552.
553.
554.
355.

557.
558.
550.

561.

562.
563.

564.
565.
566.
567.
568.

Power to stay or sist winding up.

Settlement of list of contributories and apphcatlon of assets.
Delivery of property to liquidator.

Debts due from contributory to company.

Power to make calls. ,

Payment into bank of money due to company.

Order on contributory to be conclusive evidence.
Appointment of special manager (England and Wales).
Power to exclude creditors not proving in time.
Adjustment of rights of contributories.

Inspection of books by creditors and contributories.

.. Costs of winding up may be made payable out of assets.

Summoning of persons suspected of having company
property, etc.

Attendance at company meetings (Scotland).

Public examination of promoters and officers (England and
Wales.)

Procedure under s. 563.

Power to arrest absconding contributory.

Powers of court to be cumulative.

Delegation of powers to liquidator (England and Wales).

Dissolution of company.
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569. Orders for calls on contributories (Scotland).
570. Enforcement throughout United Kingdom of orders made

in winding up.
571. . Appeals from orders in Scotland.

CHAPTER III
VOLUNTARY WINDING Up
Resolutions for, and commencement of, voluntary
winding up

572. Circumstances in whmh company may be wound up

voluntarily.
573. Notice of resolution to wind up voluntarily.
574. Commencement of voluntary winding up.

Consequences of voluntary winding up
575. Effect on business and status of company.
576. Avoidance of share transfers, etc., after winding up reso-
' lution. :
Declaration of solvency

577. Statutory declaration of solvency.
578. Distinction between *‘ members’” and * creditors’”

voluntary winding up.

Provisions applicable to a members’ voluntary
winding up

579. Introduction to next 7 sections.
580. Company’s power to appoint and fix remuneration of

liquidator.
581. Power to fill vacancy in office of liquidator.
582. Liquidator accepting shares as consideration for sale of

company property.
583. Creditors’ meeting in case of msolvency
584. General company meeting at each year’ s end.
585. Final meeting and dissolution.
586. Alternative provnsmn as to company meetmgs in case of
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Enforcement of, and appeal from, orders

msolvency

Provisions applicable to a creditors’ vquntary winding up

Introduction to next 8 sections.

Meeting of creditors.

Appointment of liquidator.

Appointment of committee of inspection.
Remuneration of liquidator; cesser of directors’ powers,
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592. Vacancy in office of liquidator.

593. Application of s. 582 to creditors’ voluntary winding up.
594. Meetings of company and creditors at end of each year.
595. Final meeting and dissolution.

Provisions applicable to every voluntary winding up

596. Introduction to next 9 sections.

597. Distribution of company’s property.

598. Powers and duties of liquidator in voluntary winding up.
599. Appointment or removal of liquidator by the court.

600. Notice by liquidator of his appointment.

601. Arrangement when binding on creditors.

602. Reference of questions and powers to court.

603. Court’s power to control proceedings (Scotland).

604. Costs of voluntary winding up.

605. Saving for rights of creditors and contributories.

CHAPTER IV
WINDING Up SUBJECT TO SULERVISION OF COURT

606. Power to order winding up under supervision.
607. Effect of petition for court supervision.

608. Application of ss. 522, 523.

609. Appointment and removal of liquidators.
610. Effect of supervision order.

CHAPTER V

PROVISIONS APPLICABLE TO EVERY MODE OF
WINDING UpP

Proof and ranking of claims

611. Debts of all descriptions may be proved.

612. Application of bankruptcy rules (England and Wales).
613. Ranking of claims (Scotland).

614. Preferential payments.

Effect of winding up on antecedent and other transactions

615. Fraudulent preference.

616. Liabilities and rights of those fraudulently preferred
(England and Wales).

617. Effect of floating charge.

618. Disclaimer of onerous property (England and Wales).

619. Further provisions about disclaimer under s. 618.

620. Liability for rentcharge on company’s land after disclaimer.

621. Effect of execution or attachment (England and Wales).

622. Duties of sheriff where goods seized in execution (England
and Wales).

623. Effect of diligence within 60 days of winding up.
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Offences of fraud, deception, etc. before and in course
of winding up; fraudulent trading and its consequences

Fraud, etc. in anticipation of winding up.

Transactions in fraud of creditors.

Misconduct in course of winding up.

Falsification of company’s books.

Material omissions from statements relating to company
affairs.

False representations to creditors. '

Responsibility of individuals for company’s fraudulent
trading.

Assessment of damages against delinquent directors, etc.

Prosecution of delinquent officers and members of company.

Obligations arising under s. 632.

Supplementary provisions as to winding up

Disqualification for appointment as liquidator.

Corrupt inducement affecting appointment as liquidator.

Enforcement of liquidator’s duty to make returns, etc.

Notification that company is in liquidation.

In a winding up, certain documents exempt from stamp
duty.

Company’s books to be evidence.

Disposal of books and papers.

Information as to pending liquidations.

Unclaimed assets (England and Wales).

Unclaimed dividends, etc. (Scotland).

Resolutions passed at adjourned meetings.

Supplementary powers of court

Meetings to ascertain wishes of creditors or contributories.

Judicial notice of signature of court officers.

Commission for receiving evidence.

Court order for examination of persons in Scotland.

Costs of application for leave to proceed (Scottish
companies).

Affidavits, etc., in United Kingdom and overseas.

- CHAPTER VI
MATTERS ARISING SUBSEQUENT TO WINDING UP

Power of court to declare dissolution of company void.
Registrar may strike defunct company off register.
Objection to striking off by person aggrieved.

Property of dissolved company to be bona vacantia. .
Effect on s. 654 of company’s revival after dissolution.
Crown disclaimer of property vesting as bona vacantia.
Effect of Crown disclaimer under s. 656.

Liability for rentcharge on company’s land after dissolution.
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CHAPTER VII
MISCELLANEOUS PROVISIONS ABOUT WINDING Up

Power to make over assets to employees.

Separate accounts of particular estates (England and
Wales).

Officers and remuneration (England and Wales).

Returns by officers in winding up (England and Wales).

Rules and fees.

Power to alter monetary limits.

PArT XXI
WINDING UP OF UNREGISTERED COMPANIES

Meaning of *“ unregistered company .

Winding up of unregistered companies.

Inability to pay debts: unpaid creditor for £750 or more.

Inability to pay debts: debt remaining unsatisfied after
action brought.

Inability to pay debts: other cases.

Oversea company may be wound up, though dissolved.

Contributories in winding up of unregistered company.

Power of court to stay, sist or restrain proceedings.

Actions stayed on winding up order.

Provisions of this Part to be cumulative.

PArT XXII

BoDIES CORPORATE SUBJECT, OR BECOMING SUBJECT,
TO THIS ACT (OTHERWISE THAN BY ORIGINAL
FORMATION UNDER PART I)

CHAPTER 1

CoMPANIES FORMED OR REGISTERED UNDER FORMER
COMPANIES ACTS

Companies formed and registered under former Companies
Acts.

Companies registered but not formed under former
Companies Acts.

Companies re-registered with altered status under former
Companies Acts.

Companies registered under Joint Stock Companies Acts.

Northern Ireland and Irish companies.
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CHAPTER 11

COMPANIES NOT FORMED UNDER COMPANIES
LEGISLATION, BUT AUTHORISED TO REGISTER

Companies capable of being registered under this Chapter.

Procedural requirements for registration.

Change of name on registration.

Definition of ““ joint stock company .

Requirements for registration by joint stock companies.

Registration of joint stock company as public company.

Other requirements for registration.

Name of company registering.

Certificate of registration under this Chapter.

Effect of registration. ‘

Power to substitute memorandum and articles for deed of
settlement.

PArT XXIII
OVERSEA COMPANIES
CHAPTER 1
REGISTRATION, ETC.

Documents to be delivered to registrar.

Registration of altered particulars.

Obligation to state name and other particulars.

Regulation of oversea companies in respect of their names.
Service of documents on oversea company.

Office where documents to be filed.

Penalties for non-compliance.

Definitions for this Chapter.

Channel Islands and Isle of Man companies.

CHAPTER 11

DELIVERY OF ACCOUNTS

Preparation and delivery of accounts by oversea companies.
Oversea company’s accounting reference period and date.
Period allowed for delivering accounts,

Penalty for non-compliance.

PART XXIV

THE REGISTRAR OF COMPANIES, His FUNCTIONS
AND OFFICES

Registration offices.
Companies’ registered numbers.
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Size, durablhty etc. of documents delivered to registrar.

Power of registrar to accept information on microfilm, etc.

Fees payable to registrar.

Inspection of documents kept by registrar.

Additional provisions about inspection.

Public notice by registrar of receipt and issue of certain
documents.

Removal of documents to Public Record Office.

Enforcement of company’s duty to make returns.

Registrar’s index of company and corporate names.

Destruction of old records.

PART XXV
MISCELLANEOUS AND SUPPLEMENTARY PROVISIONS

-Prohibition of partnerships with more than 20 members.

Limited partnerships: limit on number of members.

Unregistered companies.

Power of company to provide for employees on cessation
or transfer of business.

Certain companies to publish periodical statement.

Production and inspection of books where offence suspected.

Form of company registers, etc. :

Use of computers for company records.

Cross-border operation of receivership provisions.

Service of documents.

Costs and expenses in actions by certain limited companies.

Power of court to grant relief in certain cases.

Enforcement of High Court orders.

Annual report by Secretary of State.

Punishment of offences.

Summary proceedings.

Prosecution by public authorities.

Offences by bodies corporate. -

Criminal proceedings against unincorporated bodies.

PART XXVI
INTERPRETATION

*“ Company ”, etc.

“ Holding company . “ subsidiary ”’ and ‘‘ wholly-owned
subsidiary .

* Called-up share capital ”.

* Allotment > and * paid up .

“ Non-cash asset .

“ Body corporate > and ‘ corporation”’.
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741. * Director ” and * shadow director ™.

742. Expressions used in connection with accounts.
743. * Employees’ share scheme .

744. Expressions used generally in this Act.

ParT XXVII

FINAL PROVISIONS

745. Northem Ireland.
746. Commencement.
747. Citation.

SCHEDULES:
Schedule 1—Particulars of directors etc. to be contained
‘ in statement under section 10.
Schedule 2—Interpretatlon of references to * beneficial
- interest

Schedule 3—Mandatory contents of prospectus.

Schedule 4—Form and content of company accounts.

Schedule 5—Miscellaneous matters to be disclosed in
notes to company accounts.

Schedule 6—Particulars in company accounts of loan
and other transactions favouring
directors and officers.

Schedule 7—Matters to be dealt with in dlrectors
report.

Schedule 8—Modified accounts of companies quahfymg
as small or medium sized.

Schedule 9—Form and content of special category
accounts.

Schedule 10—Additional matters to be dealt with in

directors’ report attached to special
* category accounts.
Schedule 11—Modifications of Part VIII where
'~ company’s relevant accounts are special

category.

Schedule 12—Supplementary provisions in connection

,  with disqualification orders.

Schedule 13—Provisions supplementing and interpreting
ss. 324-328.

Schedule 14—Overseas branch registers.

Schedule 15—Contents of annual return of a company
having a share capital.

XXVii
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Schedule 16—Orders in course of winding up pronounced
in vacation (Scotland).

Schedule 17—Proceedings of committee of inspectior.

Schedule 18—Provisions of Part XX not applicable
in winding up subject to supervision of
the court.

Schedule 19—Preference among creditors in company
winding up.

Schedule 20—Vesting of disclaimed property: protection
of third parties.

Schedule 21—Effect of registration under section 680.
Schedule 22—Provisions of this Act applying to
unregistered companies.

Schedule 23—Form of statement to be published by
certain companies under s. 720.

Schedule 24—Punishment of offences under this Act.

Schedule 25—Companies Act 1981, section 38, as
originally enacted.
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1985 CHAPTER 6

An Act to consolidate the greater part of the Companies
Acts. [11th March 1985]

with the advice and consent of the Lords Spiritual and
Temporal, and Commons, in this present Parliament
assembled, and by the authority of the same, as follows:—

BE IT ENACTED by the Queen’s most Excellent Majesty, by and

PArT 1

FORMATION AND REGISTRATION OF COMPANIES ;
JURIDICAL STATUS AND MEMBERSHIP

CHAPTER 1
CoMPANY FORMATION

Memorandum of association

1.—(1) Any two or more persons associated for a lawful Mode of
purpose may, by subscribing their names to a memorandum of forming od
association and otherwise complying with the requirements of ncorporat

this Act in respect of registration, form an incorporated company,
with or without limited liability.
(2) A company so formed may be either—

(@) a company having the liability of its members limited
by the memorandum to the amount, if any, unpaid on
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PART 1 the shares respectively held by them (“a company
CHAPTER I limited by shares ) ; -y

(b) a company having the Ixablhty ‘of its members limited
by the memorandum to such amount as the members
may respectively thereby undertake'to contribute to the
assets of the company in the event of its being wound
up (“a company limited by guarantee ™) ; or

(c) a company not having any limit on the liability of 1ts
members (“ an unlimited company ).

(3) A “ public company > is a.company limited by shares or
limited by guarantee and having a share capital, being a com-
pany—

(a) the memorandum of which states that it is to be a
public company, and
(b) in relation to which the provisions of this Act or the
former Companies Acts as to the registration or re-
registration of a company as a public company have
been complied with on or after 22nd December 1980 ;
and a “ private company ” is a company that is not a public
company.

(4) With effect from 22nd December 1980 a company cannot
be formed as, or become, a company limited by guarantee with a
share capital.

Requirements 2.—(1) The memorandum of every company must state—
with respect to (a) the name of the company ;

memorandum. ‘
' (b) whether the registered office of the company is to be
situated in England and Wales, or in Scotland ;

(c) the objects of the company.

(2) Alternatively to subsection (1)(b), the memorandum may
contain a statement that the company’s registered office is to be
situated in Wales; and a company whose registered office is
situated in Wales may by special resolution alter its memorandum
so as to provide that its registered office is to be so situated.

(3) The memorandum of a company limited by shares or by
guarantee must also state that the llabxhty of its members is
limited.

(4) The memorandum of a company limited by guarantee must
also state that each member undertakes to contribute to the
assets of the company if it should be wound up while he is a
member, or within one year after he ceases to be a member, for
payment of the debts and liabilities of the company contracted
before he ceases to be a member, and of the costs, charges and
expenses of winding up, and for adjustment of the rights of the
contributories among themselves, such amount as may be re-
quired, not exceeding a specified amount.
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(5) In the case of a company having a share capital— ~ Part1I

(a) the memorandum must also (unless it is an unlimited CHapTERI
company) state the amount of the share capital with
which the company proposes to be registered and the
division of the share capital into shares of a fixed
amount ;

(b) no subscriber of the memorandum may take ]ess than
one share; and

(c) there must be shown in the memorandum against the
name of each subscriber the number of shares he takes.

(6) The memorandum must be signed by each subscriber in
the presence of at least one witness, who must attest the sig-
nature ; and that attestation is sufficient in Scotland as well as -
in England and Wales.

(7) A company may not alter the conditions contained in its
memorandum except in the cases, in the mode and to the extent,
for which express provision is made by this Act.

of the memorandum of association of— memorandum.
(a) a public company, being a company limited by shares,
(b) a public company, being a company limited by guarantee
and having a share capital,
(c) a private company limited by shares,

(d) a private company limited by guarantee and not having
a share capital,

(e) a private company limited by guarantee and having a
share capital, and

() an unlimited company having a share capital,

shall be as specified respectively for such companies by regulations -
made by the Secretary of State, or as near to that form as cir-
cumstances admit. -

(2) Regulations under this section shall be made by statutory
instrument subject to annulment in pursuance of a resolution
of either House of Parliament. .

4. A company may by special resolution alter its memorandum Resolution
with respect to the objects of the company, so far as may be to alter
required to enable it— objects.

" (@) to carry on its business more economically or more
efficiently ; or
(b) to attain its main purpose by new or improved means ;
or

(c) to enlarge or change the local area of its operations ;
or ‘
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(d) to carry on some business which under existing cir-
cumstances may conveniently or advantageously be
combined with the business of the company ; or

(e) to restrict or abandon any of the objects specified in
the memorandum ; or

() to sell or dispose of the whole or any part of the under-
taking of the company ; or

(g) to amalgamate with any other company or body of
Ppersons ;

but if an application is made under the following section, the
alteration does not have effect except in so far as it is confirmed
by the court.

5.—(1) Where a company’s memorandum has been altered
by special resolution under section 4, application may be made
to the court for the alteration to be cancelled.

(2) Such an application may be made—

(@) by the holders of not less in the aggregate than 15 per
cent. in nominal value of the company’s issued share
capital or any class of it or, if the company is not
limited by shares, not less than 15 per cent. of the
company’s members ; or

(b) by the holders of not less than 15 per cent. of the
company’s debentures entitling the holders to object
to an alteration of its objects ; ‘

but an application shall not be made by any person who has
consented to or voted in favour of the alteration.

(3) The application must be made within 21 days after the
date on which the resclution altering the company’s objects
was passed, and may be made on behalf of the persons entitled
to make the application by such one or more of their number as
they may appoint in writing for the purpose.

(4) The court may on such an application make an order con-
firming the alteration either wholly or in part and on such
terms and conditions as it thinks fit, and may—

(a) if it thinks fit, adjourn the proceedings in order that
an arrangement may be made to its satisfaction for
th% purchase of the interests of dissentient members,
an

(b) give such directions and make such orders as it thinks
expedient for facilitating or carrying into effect any
such arrangement.

(5) The court’s order may (if the court thinks fit) provide for
the purchase by the company of the shares of any members of
the company, and for the reduction accordingly of its capital,
and may make such alterations in the company’s memorandum
and articles as may be required in consequence of that provision.
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(6) If the court’s order requires the company not to make  PartI
any, or any specified, alteration in its memorandum or articles, CuarrEr 1
the company does not then have power without the leave of the
court to make any such alteration in breach of that requirement.

(7) An alteration in the memorandum or articles of a com-
pany made by virtue of an order under this section, other than
one made by resolution of the company, is of the same effect
as if duly made by resolution ; and this Act applies accordingly
to the memorandum or articles as so altered.

(8) The debentures entitling the holders to object to an
alteration of a company’s objects are any debentures secured
by a floating charge which were issued or first issued before
Ist December 1947 or form part of the same series as any
debentures so issued ; and a special resolution altering a com-
pany’s objects requires the same notice to the holders of an
such debentures as to members of the company. :

In the absence of provisions regulating the giving of notice to
any such debenture holders, the provisions of the company’s
articles regulating the giving of notice to members apply.

6.—(1) Where a company passes a resolution altering its Provisions
objects, then— supplementing

(@) if with respect to the resolution no application is made =43
under section 5, the company shall within 15 days
from the end of the period for making such an applica-
tion deliver to the registrar of companies a printed
copy of its memorandum as altered ; and
(b) if such an application is made, the company shall—

(i) forthwith give notice (in the prescribed form)
of that fact to the registrar, and

(ii) within 15 days from the date of any order
cancelling or confirming the alteration, deliver to
the registrar an office copy of the order and, in the
case of an order confirming the alteration, a printed
copy of the memorandum as altered.

(2) The court may by order at any time extend the time for the
delivery of documents to the registrar under subsection (1)(b)
for such period as the court may think proper.

(3) If a company makes default in giving notice or delivering
any document to the registrar of companies as required by sub-
section (1), the company and every officer of it who is in default
is liable to a fine and, for continued contravention, to a daily
default fine.

(4) The validity of an alteration of a company’s memorandum
with respect to the objects of the company shall not be ques-
tioned on the ground that it was not authorised by section 4,

B
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except in proceedings taken for the purpose (whether under
section 5 or otherwise) before the expiration of 21 days after
the date of the resolution in that behalf.

(5) Where such proceedings are taken otherwise than under
section 35, subsections (1) to (3) above apply in relation to the
proceedings as if they had been taken under that section, and as
if an order declaring the alteration invalid were an order can-
celling it, and as if an order dismissing the procecdmgs were an
order conﬁrmmg the alteratxon

Articles of association

7.—(1) There ‘may in the case of a company limited by shares,
and there shall in the case of a company limited by guarantee
or unlimited, be registered with the memorandum articles of
association signed by the subscribers to the memorandum and
prescribing regulations for the company.

(2) In the case of an unlimited company having a share capital,
the articles must state the amount of share capital with which
the company proposes to be registered.

- (3) Articles must—
(@) be printed,

(b) be divided into paragraphs numbered consecutively,
and

(c) be signed by each subscrlber of the memorandum. in
the presence of at least one witness who must attest
the signature (which attestation is sufficient in Scot-
land as well as in England and Wales).

Tables A, C,D ~ 8.—(1) Table A is as prescribed by regulations made by the

and E.

Secretary of State ; and a company may for its artlcles adopt the
whole or any part of that Table.

(2) In the case of a company limited by shares, if articles
are not registered or, if articles are registered, in so far as they
do not exclude or modify Table A, that Table (so far as ap-
plicable, and as in force at the date of the company’s registration)
constitutes the company’s articles, in the same manner and to the
same extent as if articles in the form of that Table had been duly
regxstered

(3) If in consequence of regulations under this section Table
A is altered, the alteration does not affect 2 company registered
before the alteration takes effect, or repeal as respects that
company any portion of the Table.

(4) The form of the articles of association of—

(@) a company limited by guarantee and not having a share
capital,
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(b) a company limited by guarantee and having a share  Partl
capital, and CHAPTER I
(c) an unlimited company having a share capital,

shall be respectively in accordance with Table C, D or E pre-
scribed by regulations made by the Secretary of State, or as near
to that form as circumstances admit.

(5) Regulations under this section shall be made by statutory
instrument subject to annulment in pursuance of a resolution
of either House of Parliament.

9.—(1) Subject to the provisions of this Act and to the condi- Aiteration of
tions contained in its memorandum, a company may by special articles by

resolution alter its articles. special
resolution.

(2) Alterations so made in the articles are (subject to this Act)
as valid as if originally contained in them, and are subject in
like manner to alteration by special resolution.

Registration and its consequences

10. (1) The company’s memorandum and articles (if any) Documents to

shall be delivered— ?:gis:tr:; :o
(a) to the registrar of companies for England and Wales, if

the memorandum states that the registered office of the
company is to be situated in England and Wales, or
that it is to be situated in Wales ; and

_(b) to the registrar of companies for Scotland, if the
memorandum states that the registered office of the
company is to be situated in Scotland.

(2) With the memorandum there shall be delivered a state-
ment in the prescribed form containing the names and requisite
particulars of—

(a) the person who is, or the persons who are, to be the
first director or directors of the company ; and

(b) the person who is, or the persons who are, to be the
first secretary or joint secretaries of the company ;

and the requisite particulars in each case are those set out in
Schedule 1.

(3) The statement shall be signed by or on behalf of the sub-
scribers of the memorandum and shall contain a consent signed
by each of the persons named in it as a director, as secretary
or as one of joint secretaries, to act in the relevant capacity.

" (4) Where a memorandum is delivered by a person as agent
for the subscribers, the statement shall specify that fact and the
person’s name and address. '

B 2
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(5) An appointment by any articles delivered with the
memorandum of a person as director or secretary of the com-
pany is void unless he is named as a director or secretary in the
statement.

(6) There shall in the statement be specified the intended
situation of the company’s registered office on incorporation.

11. When a memorandum delivered to the registrar of com-
panies under section 10 states that the association to be registered
is to be a public company, the amount of the share capital stated
in the memorandum to be that with which the company proposes
to be registered must not be less than the authorised minimum
(defined in section 118).

12.—(1) The registrar of companies shall not register a com-
pany’s memorandum delivered under section' 10 unless he is
satisfied that all the requirements of this Act in respect of regi-
stration and of matters precedent and incidental to it have been
complied with.

(2) Subject to this, the registrar shall retain and register the
memorandum and articles (if any) delivered to him under that
section.

(3) A statutory declaration in the prescribed form by—
(a) a solicitor engaged in the formation of a company, or
(b) a person named as a director or secretary of the com-
pany in the statement delivered under section 10(2),
that those requirements have been complied with shall be
delivered to the registrar of companies, and the registrar may
accept such a declaration as sufficient evidence of compliance.

13.—(1) On the registration of a company’s memorandum,
the registrar of companies shall give a certificate that the com-
pany is incorporated and, in the case of a limited company, that
it is limited.

(2) The certificate may be signed by the registrar, or authenti-
cated by his official seal.

(3) From the date of incorporation mentioned in the certifi-
cate, the subscribers of the memorandum, together with such
other persons as may from time to time become members of the
company, shall be a body corporate by the name contained in
the memorandum.

(4) That body corporate is then capable forthwith of exercising
all the functions of an incorporated company, but with such
liability on the part of its members to contribute to its assets in
the event of its being wound up as is provided by this Act.
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This is subject, in the case of a public company, to section 117  ParrI
(additional certificate as to amount of allotted share capital). CHAPTER I

(5) The persons named in the statement under section 10 as
directors, secretary or joint secretaries are, on the company’s
incorporation, deemed to have been respectlvely appomted as its
first directors, secretary or joint secretaries.

(6) Where the registrar registers an association’s memorandum
which states that the association is to be a public company,
the certificate of incorporation shall contain a statement that
the company is a public company.

(7) A certificate of incorporation given in respect of an asso-
ciation is conclusive evidence—

(a) that the requirements of this Act in respect of registra-
tion and of matters precedent and incidental to it
have been complied with, and that the association is
a company authorised to be registered, and is duly
registered, under this Act, and

(b) if the certificate contains a statement that the company
is a public company, that the company is such a
company.

Act, the memoran- Effect of
dum and articles, when reglstered bind the company and its memorandum
members to the same extent as if they respectively had been 2Pd articles.
signed and sealed by each member, and contained covenants

on the part of each member to observe all the provisions of the
memorandum and of the articles.

(2) Money payable by a member to the company under
the memorandum or articles is a debt due from him to the
company, and in England and Wales is of the nature of a
specialty debt.

not havmg a share capital, every provision in the memorandum 224 articles

. N . . of company
or articles, or in any resolution of the company purporting i ied by
to give any person a right to participate in the divisible guarantee.

profits of the company otherwise than as a member, is void.

(2) For purposes of provisions of this Act relating to the
memorandum of a company limited by guarantee, and for
those of section 1(4) and this section, every provision in the
memorandum or articles, or in any resolution, of a company so
limited purporting to divide the company’s undertaking into
shares or interests is to be treated as a provision for a share
capital, notwithstanding that the nominal amount or number
of the shares or interests is not specified by the provision.

B3
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16.—(1) A member of a company-is not bound by an alter-
ation made in the memorandum or articles after the date on
which he became a member, if and so far as the alteration—

(@) requires him to take or subscribe for more shares than
the number held by him at the date on Wh.lCh the
alteration is made ; or

() in any way increases his 11ab111ty as at that date to
contribute to the company’s share cap1ta1 or other-
wise to pay money to the company. : :

(2) Subsection (1) operates notwithstanding anything in the
memorandum or articles ; but it does not apply in a case where
the member agrees in writing, either before or after the altera-
tion is made, to be bound by the alteration.

17.—(1) A condition contained in a company’s memorandum
which could lawfully have been contained in articles of associa-
tion instead of in the memorandum may be altered by the com-
pany by special resolution ; but if an application is made to the
court for the alteration to be cancelled, the alteration does not
have effect except in so far as it is confirmed by the court.

(2) This section—

(@) is subject to section 16, and also to Part XVII (court
order protecting minority), and

(b) does not apply where the memorandum itself provides
for or prohibits the alteration of all or any of the con-
ditions above referred to, and does not authorise any
variation or abrogation of the specxal rights of any class
of members.

(3) Section 5 (except subsections (2)(b) and (8)) and section
6(1) to (3) apply in relation to any alteration and to any applica-
tion made under this section as they apply in relation to altera-
tions and applications under sections 4 to 6.

18.—(1) Where an alteration is made in a company’s mem-
orandum or articles by any statutory provision, whether con-
tained in an Act of Parliament or in an instrument made under
an Act, a printed copy of the Act or instrument shall, not later -
than 15 days after that provision comes into force, be forwarded
to the registrar of companies and recorded by him.

(2) Where a company is required (by this section or other-
wise) to send to the registrar any document making or evi-
dencing an alteration in the company’s memorandum or articles
(other than a special resolution under section 4), the company
shall send with it a printed copy of the memorandum or articles
as altered.
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(3) If a company fails to comply with this section, the company  Partl]
and any officer of it who is in default is liable to a fine and, Cuaprer I
for continued contravention, to a daily default fine. '

19.—(1) A company shall, on being so required by any Copies of
member, send to him a copy of the memorandum and of the memorandum
articles (if any), and a copy of any Act of Parliament which ';‘g‘:)é‘".‘“jgs
alters the memorandum, subject to payment— &

to members.
(a) in the case of a copy of the memorandum and of the
articles, of 5 pence or such less sum as the company
may prescribe, and

(b) in the case of a copy of an Act, of such sum nct
exceeding its published price as the company may
require.

(2) If a company makes default in complying with this
section, the company and every officer of it who is in default
is liable for each offence to a fine.

20.—(1) Where an alteration is made in a company’s Issued
memorandum, every copy of the memorandum issued after the copy of d
date of the alteration shall be in accordance with the Mmemorancum

) to embody
alteration. alterations.

(2) If, where any such alteration has been made, the company
at any time after the date of the alteration issues any copies
of the memorandum which are not in accordance with the
alteration, it is liable to a fine, and so too is every officer of the
company who is in default.

21.—(1) Where a company is to be registered with a mem- Registered
orandum stating that its registered office is to be situated indo‘?“meff"
Wales, the memorandum and articles to be delivered for registra- 2000 ©
. . . . Welsh
tion under section 10 may be in Welsh ; but, if they are, they companies.

shall be accompanied by a certified translation into English.

(2) Where a company whose registered office is situated in
Wales has altered its memorandum as allowed by section 2(2),
it may deliver to the registrar of companies for registration a
certified translation into Welsh of its memorandum and articles.

(3) A company whose memorandum states that its registered
office is to be situated in Wales may comply with any provision
of this Act requiring it to deliver any document to the registrar of
companies by delivering to him that document in Welsh (or, if it
consists of a prescribed form, completed in Welsh), together with
a certified translation into English.

B4
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But any document making or evidencing an ‘alteration in the
companys memorandum or articles, and any copy of a com-
pany’s memorandum or articles as -altered, shall ‘be in the
same language as the memorandum and articles originally
registered and, if that language is Welsh, shall be accompamed
by a certified translatxon into English. .

(4) Where a oompany has under subsectlon (2): dehvered a
translation into Welsh of its memorandum and- articles, it may, -
when delivering to the reglstrar of companies a document making
or evidencing an alteration in the memorandum or articles or a
copy of the memorandum or-articles-as altered, deliver with it a
certlﬁed translation into Welsh.

(5) In this section * certified translanon ” means a translation
certified in the prescribed manner to be a correct translation ;
and a reference to delivering a document includes sending, for-
warding, producing or (in the case of a notice) giving it.

A company’s membership
22.

-deemed to have agreed to become members of the company,

and on its registration shall be entered as such in its register
of members.

@) Every other person who agrees to become a member of
a company, and whose name is entered in its register of
members, is a member of the company.

23.—(1) Except in the cases mentioned below in this section,
a body corporate cannot be a member of a company which
is its holding company ; and any allotment or transfer of shares
in a company to its subsidiary is void.

(2) This. does not prevent a subsidiary which was, on 1st
July 1948, a member of its holding company, from continuing
to be a member ; but (subject to subsection (4)) the subsidiary has
no right to vote at meetings of the holding company or any class
of its members. .

(3) Subject as follows, subsections (1) and (2) apply in relation
to a nominee for a body corporate which is a subsidiary, as if
references to such a body corporate included a nominee for it.

(4) Nothing in this section applies where the subsidiary is
concerned as personal representative, or where it is concerned
as trustee, unless the holding company or a subsidiary of it is
beneficially interested under the trust and is ‘not so interested
only by way of security for the purposes of a transaction en-
tered into by it in the ordinary course of a business which
includes the lending of money.
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Schedule 2 has effect for the interpretation of the reference  Parrl
in this subsection to a company or its sub51dxary bexng bene- CuaprerI
ficially interested. _

(5)- In relation to a company hmJted by ‘guarantee or un- -
limited which is a-holding company, the reference in subsection
(1) to shares (whether or not the company has a share capital)
includes the interest of its members as such, whatever the form
of that interest. :

24. If a company carries on business without having at least Minimum
two members and does so for more than 6 months, a person membership
who, for the whole or any part of the period that it S0 carries for gam’mg
on business after those 6 months— 0n business

(a) is a member of the company, and

(b) knows that it is carrymg on busmess W1th only one
member,
is liable (jointly and severally with the company) for the pay-
ment of the company’s debts contracted during the period or,
as the case may be, that part of it.

CHAPTER II
CoMPANY NAMES

25.—(1) The name of a public company must end with the Name as
words “ public limited company ” or, if the memorandum states stated in
that the company’s registered office is to be situated in Wales, memorandum.
those words or their equivalent in Welsh (“ cwmni cyfyngedig
cyhoeddus ”) ; and those words or that equivalent may not be
preceded by the word “limited > or its eqmvalent in. Welsh

((‘ Cyfynge(llg ”)

(2) In the case of a company limited by shares or by guarantee
(not being a public company), the name must have * limited ™
as its last word, except that—

(@) this is subject to section 30 (exempting, in certain cir-
cumstances, a company from the requirement to have
*“ limited ” as part of the name), and

(b) if the company is to be registered with a memorandum
stating that its registered office is to be situated in
Wales, the name may have * cyfyngedig” as its last
word.

26.—(1) A company shall not be registered under this Act Prohibition on
by a name— registration of
(@) which includes, otherwise than at the end of the name, *rtain names.

any of the followmg words or expressions, that is to say,

“ limited ”*, *“ unlimited ” or * public limited company ”
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PART I or their Welsh equivalents (“ cyfyngedig ”, * anghyfyn-
CHAPTER I - gedig” and “cwmni cyfyngedig cyhoeddus” respec-
tively) ;

(b) which includes, otherwise than at the end of the name,
an abbreviation of any of those words or expressions ;

(c) which is the same as a name appearing in the registrar’s
index of company names ;

(d) the use of which by the company would in the opinion
of the Secretary of State constitute a criminal offence ;

or

(e) which in the opinion of the Secretary of State is offen-
sive.
(2) Except with the approval of the Secretary of State, a com-
pany shall not be registered under this Act by a name which—
(@) in the opinion of the Secretary of State would be likely
to give the impression that the company is connected
in any way with Her Majesty’s Government or with
any local authority ; or
(b) includes any word or expression for the time being
specified in regulations under section 29.
“ Local authority ” means any local authority within the mean-
1972 c. 70. ing of the Local Government Act 1972 or the Local Govern-
1973 c. 65. ment (Scotland) Act 1973, the Common Council of the City
of London or the Council of the Isles of Scilly.

(3) In determining for purposes of subsection (1)(c) whether
one name is the same as another, there are to be disregarded—
(a) the definite article, where it is the first word of the
name ;
(b) the following words and expressions where they appear
at the end of the name, that is to say—
“ company > or its Welsh equivalent (* cwmni ”),
“and company” or its Welsh equivalent
(“a’r cwmni ),
“company limited” or its Welsh equivalent
(“ cwmni cyfyngedig ),
“and company limited > or its Welsh equivalent
(“ a’r cwmni cyfyngedig ),
“ limited > or its Welsh equivalent (““ cyfyngedig ),
“ unlimited ” or its Welsh equivalent (“anghyfyn-
gedig ), and
“ public limited company ™ or its Welsh equiva-
lent (“ cwmni cyfyngedig cyhoeddus ) ;
(c) abbreviations of any of those words or expressions where
they appear at the end of the name ; and
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(d) type and case of letters, accents, spaces between letters  PArTI
and punctuation marks; CHAPTER 11

and “ and »and “&” are to be taken as the'sa'me.

27. —(1) A company which by any prov1s1on of this Act is Alternatives
either required or entitled to include in its name, as its last gf statutory
part, any of the words specified in subsection (4) below may, designations.
instead of those words, include as the last part of the name the
abbaewatlons there specified as alternatives i in relation to those
words :

(2) A reference in this Act to the name of a company or to
the inclusion of any of those words in a company’s name
includes a reference to the name including (in place of any
of the words so specified) the appropriate alternative, or to the
inclusion of the appropriate alternative, as the case may be.

(3) A provision of this Act requiring a company not to
include any of those words in its name also requires it not
to include the abbreviated alternatlve spec1ﬁed in subsectlon
).

(@) For the purposes of this section—
(a) the alternative of “ limited > is *“ Itd.” ;
- (b) the alternatnve of *“ public limited company ” is
“plc.”; _ _
(c) the alternatlve of “ cyfyngedig ” is “ cyf.” ; and

(d) the alternative of “ cwmni cyfyngedig cyhoeddus ” is
“c.cc.”.

28.—(1) A company may by special resolution change its Change of
name (but subject to section 31 in the case of a company which name.
has received a direction under subsection (2) of that section
from the Secretary of State).

(2) Where a company has been registered by a name which—
(a) is the same as or, in the opinion of the Secretary of
State, too like a name appearing at the time of the
registration in the registrar’s index of company names,
or
(b) is the same as or, in the opinion of the Secretary of
State, too like a name which should have appeared in
that index at that time,

the Secretary of State may within 12 months of that ‘time. in
writing, direct the company to change its name within such
period as he may specify.

Section 26(3) apphes in determining under this subseotnon
whethcr a name is the same as or too like another. :
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(3) If it appears to the Secretary of State that misleading
information has been given for the purpose of a company’s
registration with a particular name, or that undertakings or
assurances have been given for that purpose and have not been
fulfilled, he may within 5 years of the date of its registration
with that name in writing direct the company to change its
name within such period as he may specify. ‘

(4) Where a direction has been given under subsection (2) or
(3), the Secretary of State may by a further direction in writing
extend the period within which the company is to change its
name, at any time before the end of that period.

(5) A company which fails to comply with a direction under
this section, and any officer of it who.is in default, is liable to a
fine and, for continued contravention, to a daily default fine.

(6) Where a company changes its name under this section,
the registrar of companies shall (subject to section 26) enter the
new name on the register in place of the former name, and shall
issue a certificate of incorporation altered to meet the circum-
stances of the case; and the change of name has effect from
the date on which the altered certificate is issued.

(7) A change of name by a company under this section does
not affect any rights or obligations of the company or render
defective any legal proceedings by or against it ; and any legal
proceedings that might have been continued or commenced
against it by its former name may be continued or commenced
against it by its new name.

29.—(1) The Secretary of State may by regulations—
(@) specify words or expressions for the registration of
which as or as part of a company’s corporate name his
approval is required under section 26(2)(b), and

(b) in relation to any such word or expression, specify a
Government department or other body as the relevant
body for purposes of the following subsection.

(2) Where a company proposes to have as, or as part of, its
corporate name any such word or expression and a Government
department or other body is specified under subsection (1)(b) in
relation to that word or expression, a request shall be made
(in writing) to the relevant body to indicate whether (and if so
why) it has any objections to the proposal ; and the person to
make the request is—

(a) in the case of a company seeking to be registered under

this Part, the person making the statutory declaration
required by section 12(3),
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(b) in the case of a company seeking to be registered
under section 680, the persons making the statutory
declaration required by section 686(2), and

(o) in any other case, a director or secretary of the company
concerned.

(3) The person who has made that request to the relevant
body shall submit to the registrar of companies a statement that

it has been made and a copy of any response received from that
body, together with—

(a) the requisite statutory declaration, or

(b) a copy of the special resolution changing the company’s
name,

according as the case is one or other of those mentioned in
subsection (2).

(4) Sections 709 and 710 (public rights of inspection of docu-

ments kept by registrar of companies) do not apply to documents
sent under subsection (3) of this section.

(5) Regulations under this section may contain such transi-
tional provisions and savings as the Secretary of State thinks

appropriate and may make different provision for different cases
or classes of case.

(6) The regulations shall be made by statutory instrument, to
be laid before Parliament after it is made; and the regulations
shall cease to have effect at the end of 28 days beginning with
the day on which the regulations were made (but without pre-
judice to anything previously done by virtue of them or to the
making of new regulations), unless during that period they are
approved by resolution of each House. In reckoning that
period, no account is to be taken of any time during which
Parliament is dissolved or prorogued or during which both
Houses are adjourned for more than 4 days.
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30.—(1) Certain companies are exempt from requirements of Exemption
this Act relating to the use of * limited > as part of the company from

name.

(2) A private company limited by guarantee is exempt from
those requirements, and so too is a company which on 25th
February 1982 was a private company limited by shares with
a name which, by virtue of a licence under section 19 of the

requirement
of * limited
as part of the
pame,

Companies Act 1948, did not include “limited ”; but in either 1948 c. 38.

case the company must, to have the exemption, comply with
the requirements of the following subsection.
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(3) Those requirements are that—

(a) the objects of the company are (or, in the case of a
company about to be registered, are to be) the promo-
tion of commerce, art, science, education, religion,
charity or any profession, and anything incidental or
conducive to any of those objects ; and

(b) the company’s memorandum or articles—

(i) require its profits (if any) or other income to be
applied in promoting its objects,

(ii) prohibit the payment of d1v1dends to its mem-
bers, and

(iii) require all the assets which would otherwise
be available to its members generally to be trans-
ferred on its winding up either to another body with
objects similar to its own or to another body the
objects of which are the promotion of charity and
anything incidental or conducive thereto (whether or
not the body is a member of the company).

(4) A statutory declaration that a company complies with the
requirements of subsection (3) may be delivered to the registrar
of companies, who may accept the declaration as sufficient
evidence of the matters stated in it; and the registrar may
refuse to register a company by a name which does not include
the word * limited > unless such a declaration has been delivered
to him. :

(5) The statutory declaration must be in the prescribed form
and be made—

(a) in the case of a company to be formed, by a solicitor
engaged in its formation or by a person named as
director or secretary in the statement delivered under
section 10(2) ; '

(b) in the case of a company to be registered in pursuance
of section 680, by two or more directors or other prin-
cipal officers of the company ; and

(c) in the case of a company proposing to change its name
so that it ceases to have the word “limited ” as part
of its name, by a director or secretary of the company.

(6) References in this section to the word “ limited ” include
(in an appropriate case) its Welsh equivalent (“ cyfyngedig ),
and the appropriate alternative (“Itd.” or “cyf.”, as the case
may be).

v)] A company wmch is exempt from requirements relating
to the use of “limited ” and does not include that word as part
of its name, is also exempt from the requirements of
this Act relating to the publication of its name and the sending
of lists of members to the registrar of companies.
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, Partl
- whose name. does. not include: *“ limited ” shall not: alter its Cuaprer II
memorandum: or articles of - association so  that it ceases . t0 provisions

comply with the requirements of subsection (3) of that sectlon applying to -
company
(2) If it appears to the Secretary of State that such a com- exempt under

pany— : s. 30.

“(a) has carried on any business other than the promotxon of
any of the objects mentioned in that subsection, or.

(b) has applied any of its profits or other income otherw1se
than in promoting such objects, or

(c) has paid a dividend to any of its members,

he may, in writing, direct the company to change its name by
resolution of the directors within such pernod as may be specified
in the direction, so that its name ends with * limited ”

A resolution passed by the directors in compliance with a
direction under this subsection is subject to section 380 of this
Act (copy to be forwarded to the registrar of companies within
15 days). \

(3) A company which has received a direction under subsec-
tion (2) shall not thereafter be registered by a name which does
not include * limited ”, without the approval of the Secretary
of State.

(4) References in this section to the word * limited ” include
(in an appropriate case) its Welsh equivalent (““cyfyngedig ™),
and the appropriate alternative (“Itd.” or “ cyf.”, as the case
may be).

(5) A company which contravenes subsection (1), and any
officer of it who is in default, is liable to a fine and for con-
tinued contravention, to a daily default fine.

(6) A company which fails to comply with a direction by the
Secretary of State under subsection (2), and any officer of the
company who is in default, is liable to a fine and, for continued
contravention, to a daily default fine.

32.—(1) If in the Secretary of State’s opinion the name by Power to
which a company is registered gives so misleading an indication require
of the nature of its activities as to be likely to cause harm to $O™Pany to

the public, he may direct it to change its name. ﬁiﬁgg?ng

(2) The direction must, if not duly made the subject of an "™

application to the court under the following subsection, be
complied with within a period of 6 weeks from the date of the
direction or such longer period as the Secretary of State may
think fit to allow. :
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Penalty for
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or
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(3) The company may, within a period of 3 weeks from the
date of the direction, apply to the court to set it aside ; and the
court may set the direction aside or confirm it and, if it confirms.
the direction, shall spemfy a period within which it must be
complied with.

(4) If a company makes default in complying with a direction
under this section, it is liable to a fine and, for continued con-
travention, to a daily default fine.

(5) Where a company changes its name under this section, the
registrar shall (subject tq section 26) enter the new name on
the register in place of the former name, and shall issue a
certificate of incorporation altered to meet the circumstances
of the case; and the change of name has effect from the date
on which the altered certificate is issued.

(6) A change of name by a company under this section does
not affect any of the rights or obligations of the company, or
render defective any legal proceedings by or against it ; and any
legal proceedings that might have been continued or commenced
against it by its former name may be continued or commenced
against it by its new name.

an offence if he carries on any trade, profession or business
under a name which includes, as its last part, the words * public
limited company” or their equivalent in Welsh (* cwmni
cyfyngedig cyhoeddus ).

(2) A public company is guilty of an offence if, in circum-
stances in which the fact that it is a public company is likely
to be material to any person, it uses a name which may
reasonably be expected to give the impression that it is a
private company.

(3) A person guilty of an offence under subsection (1) or (2)
and, if that person is a company, any officer of the company who
is in default, is liable to a fine and, for continued contravention,
to a daily default fine.

34. If any person trades or carries on business under a name
or title of which * limited ” or “ cyfyngedig ”, or any contraction
or imitation of either of those words, is the last word, that
person, unless duly incorporated with limited liability, is liable
to a fine and, for continued contravention, to a daily default
fine.
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CHAPTER III PaxT I

A CoMPANY’S CAPACITY ; FORMALITIES
OF CARRYING ON BUSINESS

35.—(1) In favour of a person dealing with a company in Company’s
good faith, any transaction decided on by the directors is capacity:
deemed to be one which it is within the capacity of the company g?W“ of
to enter into, and the power of the directors to bind the com- {irg o '©
pany is deemed to be free of any limitation under the memor- '
andum or articles.

(2) A party to a transaction so decided on is not bound to
enquire as to the capacity of the company to enter into it or as
to any such limitation on the powers of the directors, and is
presumed to have acted in good faith unless the contrary is
proved.

36.—(1) Contracts on behalf of a company may be made Form of
as follows— company

L. . contracts.
(a) a contract which if made between private persons would
be by law required to be in writing, and if made
according to the law of England and Wales to be
under seal, may be made on behalf of the company in
writing under the company’s common seal ;

(b) a contract which if made between private persons would
be by law required to be in writing, signed by the
parties to be charged therewith, may be made on behalf
of the company in writing signed by any person acting
under its authority, express or implied ;

(c) a contract which if made between private persons would
by law be valid although made by parol only, and not
reduced into writing, may be made by parol on behalf
of the company by any person acting under its
authority, express or implied.

(2) A contract made according to this section—

(a) is effectual in law, and binds the company and its
successors and all other parties to it ;

(b) may be varied or discharged in the same manner in
which it is authorised by this section to be made.

(3) A deed to which a company is a party is held to be validly
executed according to the law of Scotland on behalf of the com-
pany if it is executed in accordance with this Act or is
sealed with the company’s common seal and subscribed on
behalf of the company by two of the directors, or by a director
and the secretary; and such subscription on behalf of the
company is binding whether attested by witnesses or not.

21
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(4) Where a contract purports to be made by a company, or
by a person as agent for a company, at a time when the
company has not been formed, then subject to any agreement
to the contrary the contract has effect as one entered into by the
person purporting to act for the company or as agent for it, and
he is personally hable on the contract accordmgly :

'37. A bill of exchange or promlssory note is deemed. to
have been made, accepted or endorsed on behalf of a. company
if made, accepted or endorsed in the name of, or by or on
behalf or on account of, the company by a person acting under
its authonty

38.—(1) A company may, by writing under its common seal,
empower any person, either generally or in respect of any speci-
fied matters, as its attorney, to execute deeds on its behalf in
any place elsewhere than in the United Kingdom.

(2) A deed signed by such an attorney on behalf of the com-
pany and under his seal binds the company and has the same
effect as if it were under the company’s common seal.

39.—(1) A company whose objects require or comprise the
transaction of business in foreign countries may, if authorised
by its articles, have for use in any territory, district or place
elsewhere than in the United Kingdom, an official seal, which
shall be a facsimile of the common seal of the company, with
the addition on its face of the name of every territory, district or
place where it is to be used.

(2) A deed or other document to which the official seal is
duly affixed binds the company as if it had been sealed with
the company’s common seal.

(3) A company having an official seal for use in any such

" territory, district or place may, by writing under its common

seal, authorise any person appointed for the purpose in that
territory, district or place to affix the official seal to any deed
or other document to which the company is party in that terri-
tory, district or place.

(4) As between the company and a person dealing with such
an agent, the agent’s authority continues during the period (if

- any) mentioned in the instrument conferring the authority, or

if no period is there mentioned, then until notice of the revoca-
tion or determination of the agent’s authority has been given to
the person dealing with him.
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(5) The person affixing the official seal shall certify in writing  PArtI
on the deed or other instrument to which the seal is affixed the Csaprer III
date on which and the place at which it is affixed. ‘

40. A company may have, for use for sealing securities Official seal
issued by the company and for sealing documents creating or for share
evidencing securities so issued, an official seal which is a ertificates, etc.
facsimile of the company’s common seal with the addition on
.its face of the word “ Securities .

41. A document or proceeding requiring authentication by Authentication
a company may be signed by a director, secretary or other of documents.
authorised officer of the company, and need not be under
the company’s common seal.

42.—(1) A company is not entitled to rely against other per- Events

- sons on the happening of any of the following events— ggg)";g“g f‘s
(@) the making of a winding-up order in respect of the com- status,

pany, or the appointment of a liquidator in a voluntary
winding up of the company, or

(b) any alteration of the company’s memorandum or articles,
or

(c) any change among the company’s directors, or

(d) (as regards service of any document on the company)
any change in the situation of the company’s registered
office,

if the event had not been officially notified at the material time
and is not shown by the company to have been known at that
time to the person concerned, or if the material time fell on or
before the 15th day after .the date.of- official notification (or,
where the 15th day was a non-business day, on or before the next
day that was not) and it is shown that the person concerned was
unavoidably prevented from knowing of the event at that time.

" (2) In subsection (1)—

(a) * official notification ” and * officially notified ” have the
meanings given by section 711(2) (registrar of com-
panies to give public notice of the issue or receipt by
him of certain documents), and

(b) “ non-business day” means a Saturday or Sunday,
Christmas Day, Good Friday and any other day which
is a bank holiday in the part of Great Britain where the
company is registered.
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ParT IO

RE-REGISTRATION AS A MEANS OF ALTERING
A COMPANY’S STATUS

Private comparny becoming public

43.—(1) Subject to this and the following five sections, a
private company (other than a company not having a share
capital) may be re-registered as a public company if—

(a) a special resolution that it should be so re-registered is
passed ; and

(b) an application for reregistration is delivered to the

registrar of companies, together with the necessary
documents.

A company cannot be re-registered under this section if it
“has previously been re-registered as unlimited.

(2) The special resolution must—

(a) alter the company’s memorandum so that it states that
the company is to be a public company ; and

(b) make such other alterations in the memorandum as are
necessary to bring it (in substance and in form) into
conformity with the requirements of this Act with
respect to the memorandum of a public company (the
alterations to include compliance with section 25(1) as
regards the company’s name) ; and

(c) make such alterations in the company’s articles as are
requisite in the circumstances.

(3) The application must be in the prescribed form and be
signed by a director or secretary of the company ; and the docu-
ments to be delivered with it are the following—

(@) a printed copy of the memorandum and articles as
altered in pursuance of the resolution ;

(b) a copy of a written statement by the company’s auditors
that in their opinion the relevant balance sheet shows
that at the balance sheet date the amount of the
company’s net assets (within the meaning given to that
expression by section 264(2)) was not less than the
aggregate of its called-up share capital and undistribut-
able reserves ;

(c) a copy of the relevant balance sheet, together with a
copy of an unqualified report (defined in section 46)
by the company’s auditors in relation to that balance
sheet ;

(d) if section 44 applies, a copy of the valuation report
under subsection (2)(b) of that section ; and
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(e) a statutory declaration in the prescribed form by a
director or secretary of the company—

(i) that the special resolution required by this
section has been passed and that the conditions
of the following two sections (so far as applicable)
have been satisfied, and

(i) that, between the balance sheet date and the
application for reregistration, there has been no
change in the company’s financial position that has
resulted in the amount of its net assets becoming
less than the aggregate of its called-up sharc capital
and undistributable reserves.

(4) “ Relevant balance sheet” means a balance sheet pre-

pared as at a date not more than 7 months before the company s
application under this section.

(5) A resolution that a company be re-registered as a public
company may change the company name by delcting the word

‘company ” or the words “and company , or its or their
equivalent in Welsh (“ cwmni ”, “a’r cwmni ”), including any
abbreviation of them.

Part Il

25

44.—(1) The following applies if shares have been allotted Consideration

by the company between the date as at which the relevant
balance sheet was prepared and the passing of the special resolu-

for shares
recently
allotted to

tion under section 43, and those shares were allotted as fully be valued.

or partly paid up as to their nominal value or any premium
on them otherwise than in cash.

(2) Subject to the following provisions, the registrar of com-

panies shall not entertain an application by the company under
section 43 unless beforehand—

(a) the consideration for the allotment has been valued in
accordance with section 108, and

(b) a report with respect to the value of the consideration
has been made to the company (in accordance with
that section) during the 6 months immediately preced-
ing the allotment of the shares.

(3) Where an amount standing to the credit of any of the
company’s reserve accounts, or of its profit and loss account, has
been applied in paying up (to any extent) any of the shares
allotted or any premium on those shares, the amount applied
does not count as consideration for the allotment, and accord-
ingly subsection (2) does not apply to it.

(4) Subsection (2) does not apply if the allotment is in con-
nection with an arrangement providing for it to be on terms
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ParT1I  that the whole or part of the consideration for the shares allotted
is to be provided by the transfer to the company or the cancel-
lation of all or some of the shares, or of all or some of the shares
of a particular class, in another company (with or without
the issue to the company applying under section 43 of shares, or
of shares of any particular class, in that other company).

(5) But subsection (4) does not exclude the application of sub-
section (2), unless under the arrangement it is open to all the
holders of the shares of the other company in question (or,
where the arrangement applies only to shares of a particular
class, all the holders of the other company ’s shares of that class)
to take part in the arrangement......

In determining whether that is the case, shares hcld by or by
a nominee of the company allotting shares in connection with
the arrangement, or by or by a nominee of a company which
is that company’s holding company or subsidiary or a company
which is a subsidiary of its holding company, are to be dis-
regarded.

(6) Subsection (2) does not apply to preclude an applica-
tion under section 43, if the allotment of the company’s shares
is in connection with its proposed merger with another company ;
that is, where one of the companies concerned proposes to
acquire all the assets and liabilities of the other in exchange for
the issue of shares or other securities of that one to shareholders
of the other, with or without any cash payment to shareholders.

(7) In this section—

(@) * arrangement” means any agreement, scheme or
arrangement, including an arrangement sanctioned in
accordance with section 425 (company compromise with
creditors and members) or section 582 (liquidator in
winding up accepting shares as consideration for sale
of company’s property), and

(b) “ another company ” includes any body corporate and
any body to which letters patent have been issued

1837 c. 73. ; under the Chartered Companies Act 1837.

- Additional 45.—(1) For a private company to be re-registered under
requirements  section 43 as a public company, the following conditions with
relatingto  respect to its share capital must be satisfied at the time the
share special resolution under that section is passed.

capital.
(2) Subject to subsections (5) to (7) below—
(a) the nominal value of the company’s allotted share
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capital must be not lws than the authorised minimum,
and

(b) each of the company’s allotted shares must be paid up

at least as to one-quarter of the nominal value of that

share and the whole of any premium on it.

(3) Subject to subsection (5), if any shares in the company or

any premium on them have been fully or partly paid up by an~

undertaking given by any person that he or another should do
work or perform services (whether for the company or any other
person), the undertaking must have been performed or other-
wise discharged.

(4) Subject to subsection (5), if shares have been allotted as
fully or partly paid up as to their nominal value or any premium
on them otherwise than in cash, and the consideration for the
allotment consists of or includes an undertaking to the com-

pany (other than one to which subsection (3) applies), then
either—

(@) the undertaking must have been performed or otherwme
discharged, or

(b) there must be a contract between the company and
some person pursuant to which the undertakmg is to be
performed within 5 years from the time the resolutnon
under section 43 is passed.

(5) For the purpose of determining whether subsections (2)(b),
(3) and (4) are complied with, certain shares in the company
may be disregarded ; and these are—

(a) subject to the next subsection, any share which was
allotted before 22nd June 1982, and

(b) any share which was allotted in pursuance of an em-
ployees’ share scheme and by reason of which the com-
pany would, but for this subsection, be precluded under
subsection (2)(b) (but not otherwise) from bemg re-
registered as a public company.

(6) A share is not to be disregarded under subsection (5)(a) if
the aggregate in nominal value of that share and other shares
proposed to be so disregarded is more than one-tenth of the
nominal value of the company’s allotted share capital ; but for
this purpose the allotted share capital is treated as not including
any shares disregarded under subsection (5)(b).

(7) Any shares disregarded under subsection (5) are treated
as not forming part of the allotted share capital for the purposes
of subsection (2)(a).

ParT I1.

27
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46.—(1) The following subsections explain the reference in
section 43(3)(c) to an unqualified report of the company’s
auditors on the relevant balance sheet.

(2) If the balance sheet was prepared in respect of an account-
ing reference period of the company, that reference is to a
report made by the auditors and stating without material quali-
fication, that in their opinion the balance shect—

(@) has been properly prepared in accordance with this
Act, and

(b) gives a true and fair view of the state of the com-
pany’s affairs as at the balance sheet date.

(3) In any other case the reference is to a report by the
auditors stating without material qualification that in their
opinion the balance sheet—

(@) complies with the applicable accounting provisions, and

(b) without prejudice to that (but subject to subsection (4)
below), gives a true and fair view of the state of the
company’s affairs as at the balance sheet date ;

and the accounting provisions referred to in paragraph (a) are
sections 228 and 238(1) in Chapter I of Part VII and (where
applicable) section 258 in Chapter II of that Part.

(4) Where the balance sheet is prepared under Chapter II of
Part VII (special category companies), and the company is
entitled to avail itself, and has availed itself, of any of the pro-
visions of Part III of Schedule 9, the auditors’ report is not
required to state that the balance sheet gives a true and fair view
of the company’s state of affairs as at the balance sheet date.

(5) For purposes of references in this section to the auditors’
report, a qualification is not material if, but only if, the
auditors in their report state that the thing giving rise to
the qualification is not material for the purpose of determining
(by reference to the balance sheet) whether at the balance sheet
date the amount of the company’s net assets was not less than
the aggregate of its called up share capital and undistributable
reserves.

(6) For the purposes of a report of the auditors falling within
subszction (3)—
(@) section 228 in Chapter I of Part VII, and Schedule 4
(form and content of company accounts), and
(b) (where applicable) section 258 in Chapter II of that
Part, and Schedule 9 (the same, in relation to special
category companies),
are deemed to have effect in relation to the balance sheet with
such modifications as are necessary by reason of the fact that
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the balance sheet is prepared otherwise than as at the end of an  Part I
accounting reference period.

47.—(1) If the registrar of companies is satisfied, on an appli- Certificate of
cation under section 43, that a company may be re-registered fe-aeglstr:;lon
under that section as a public company, he shall— under s. 3.

(@) retain the application and other documents delivered to
him under the section ; and

(b) issue the company with a certificate of incorporation
stating that the company is a public company.

(2) The registrar may accept a declaration under section 43
(3)(e) as sufficient evidence that the special resolution required
by that section has been passed and the other conditions of
re-registration satisfied.

(3) The registrar shall not issue the certificate if it appears
to him that the court has made an order confirming a reduction
of the company’s capital which has the effect of bringing the
nominal value of the company’s allotted share capital below
the authorised minimum.

(4) Upon the issue to a company of a certificate of incorpora-
tion under this section—

(a) the company by virtue of the issue of that certificate
becomes a public company ; and

(b) any alterations in the memorandum and articles set out
in the resolution take effect accordingly.

(5) The certificate is conclusive evidence—

(a) that the requirements of this Act in respect of re-
registration and of matters precedent and incidental
thereto have been complied with ; and

(b) that the company is a public company.

48.—(1) In their application to unlimited companies, sections Modification
43 to 47 are modified as follows. for unlimited
company
(2) The special resolution required by section 43(1) must, in re-registering.
addition to the matters mentioned in subsection (2) of that
section—
(a) state that the liability of the members is to be limited
by shares, and what the company’s share capital is to
be; and
(b) make such alterations in the company’s memorandum
as are necessary to bring it in substance and in form
into conformity with the requirements of this Act
with respect to the memorandum of a company limited
by shares.
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(3) The certificate of incorporation issued under section 47(1)
shall, in addition to containing the statement required by para-
graph (b) of that subsection, state that the company has been
incorporated as a company limited by shares ; and—

- (@) the company by virtue of the issue of the certificate
becomes a public company so limited ; and

(b) the certificate is conclusive evidence of the fact that it is
such a company. :

Limited company becoming unlimited
49.—(1) Subject as follows,. a.company which is registered as
limited may be re-registered as unlimited in pursuance of an

application in that behalf complying with the requirements of this
section.

(2) A company is excluded from re-registering under this
section if it is limited by virtue of re-registration under section
44 of the Companies Act 1967 or section 51 of this Act.

(3) A public company cannot be re-registered under this
section; nor can a company which has previously been re-
registered as unlimited.

(4) An application under this section must be in the prescribed
form and be signed by a director or the secretary of the com-
pany, and be lodged with the registrar of companies, together
with the documents specified in subsection (8) below.

(5) The application must set out such alterations in the
company’s memorandum as—

(a) if it is to have a share capital, are requisite to bring it
(in substance and in form) into conformity with the
requirements of this Act with respect to the memo-
randum of a company to be formed as an unlimited
company having a share capital ; or

(b) if it is not to have a share capital, are requisite in the
circumstances.

(6) If articles bave been registered, the application must set
out such alterations in them as—

(a) if the company is to have a share capital, are requisite
to bring the articles (in substance and in form) into
conformity with the requirements of this Act with
respect to the articles of a company to be formed as
an unlimited company having a share capital ; or

(b) if the company is not to have a share capital, are
requisite in the circumstances.

(7) If articles have not been registered, the application must
have annexed to it, and request the registration of, printed
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articles ; and these must, if the company is to have a share
capital, comply with the requirements mentioned in subsection
(6)(a) and, if not, be articles appropriate to the circumstances.

(8) The documents to be lodged with the registrar are—

(@) the prescribed form of assent to the company’s being
registered as unlimited, subscribed by or on behalf of
all the members of the company ;

(b) a statutory declaration made by the directors of the
company—
(i) that the persons by whom or on whose behalf
the form of assent is subscribed constitute the whole
membership of the company, and

(ii) if any of the members have not subscribed
that form themselves, that the directors have taken
all reasonable steps to satisfy themselves that each
person who subscribed it on behalf of a member
was lawfully empowered to do so ;

(c) a printed copy of the memorandum incorporating the
alterations in it set out in the application; and

(d) if articles have been registered, a printed copy of them
incorporating the alterations set out in the application.

(9) For purposes of this section—

(a) subscription to a form of assent by the legal personal
representative of a deceased member of a company is
deemed subscription by him ; and

(b) a trustee in bankruptcy of a member of a company is,
to the exclusion of the latter, deemed a member of
the company.

PART I

31

50.—(1) The registrar of companies shall retain the application Certificate of
and other documents lodged with him under section 49 and re-registration

shall—

(@) if a(xiticl&s are annexed to the application, register them ;
an

(b) issue to the company a certificate of incorporation
appropriate to the status to be assumed by it by virtue
of that section. ‘

(2) On the issue of the certificate—

(a) the status of the company, by virtue of the issue, is
changed from limited to unlimited ; and

(b) the alterations in the memorandum set out in the
application and (if articles have been previously regis-
tered) any alterations to the articles so set out take

under s. 49.



32

PArT II

c.6 - Companies Act 1985

effect as if duly made by resolution of the company :
and

(c) the provisions of this Act apply accordmgly to the
memorandum and articles as altered. ‘

(3) The certificate is conclusive evidence that the require-

“ments of section 49 in respect of re-registration and of matters

Re-registration
of unlimited
company as
limited.

1967 c. 81.

precedent and incidental to it have been complied with, and
that the company was authorised to be re-registered under this
Act in pursuance of that section and was duly so re-registered.

Unlimited company becoming limited

51.—(1) Subject as follows, a company which is registered as
unlimited may be re-registered as limited if a special resolution
that it should be so re-registered is passed, and the requirements
of this section are complied with in respect of the resolution
and otherwise.

(2) A company cannot under this section be re-registered as
a public company; and a company is excluded from re-
registering under it if it is unlimited by virtue of re-registration
under section 43 of the Companies Act 1967 or section 49 of
this Act.

(3) The special resolution must state whether the company is
to be limited by shares or by guarantee and—

(@) if it is to be limited by shares, must state what the
share capital is to be and provide for the making of
such alterations in the memorandum as are necessary
to bring it (in substance and in form) into con- .
formity with the requirements of this Act with respect
to the memorandum of a company so limited, and
such alterations in the articles as are requisite in the
circumstances ;

(b) if it is to be limited by guarantee, must provide for the
making of such alterations in its memorandum and
articles as are necessary to bring them (in substance

~and in form) into conformity with the requirements
of this Act with respect to the memorandum and
articles of a company so limited.

(4) The special resolution is subject to section 380 of this
Act (copy to be forwarded to registrar within 15 days); and an
application for the company to be reregistered as limited,
framed in the prescribed form and signed by a director or by
the secretary of the company, must be lodged with the registrar
of companies, together with the necessary documents, not
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earlier than the day on which the copy of the resolution for- ParrII
warded under section 380 is received by him.

(5) The documents to be lodged with the registrar ére—

(@) a printed copy of the memorandum as altered in
pursuance of the resolution ; and

(b) a printed copy of the articles as so altered.

(6) This section does not apply in relation to the re-fegistra-
tion of an unlimited company as a public company under section
43.

52.—(1) The registrar shall retain the application and other Certification of
documents lodged with him under section 51, and shall issue re-registration
to the company a certificate of incorporation appropriate to the “0der 8- 51.
status to be assumed by the company by virtue of that section.

(2) On the issue of the certificate—

(a) the status of the company is, by virtue of the issue,
changed from unlimited to limited ; and

(b) the alterations in the memorandum specified in the
- resolution and the alterations in, and additions to, the
articles so specified take effect.

(3) The certificate is conclusive evidence that the requirements
of section 51 in respect of re-registration and of matters pre-
cedent and incidental to it have been complied with, and that
the company was authorised to be re-registered in pursuance of
that section and was duly so re-registered.

Public comparny becoming private

53.—(1) A public company may be re-registered as a private Re-registration
company if— OflgUbhc
(a) a special resolution complying with subsection (2) below ?.Q’pﬁ?,‘;{e, ,
that it should be so re-registered is passed and has not
been cancelled by the court under the following sec-
tion ; .
"(b) an application for the purpose in the prescribed form
and signed by a director or the secretary of the com-
pany is delivered to the registrar of companies, to-
gether with a printed copy of the memorandum and
articles of the company as altered by the resolution ;
and
(c) the period during which an application for the cancella-
tion of the resolution under the following section may
be made has expired without any such application
having been made ; or
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(d) where such an application has been made, the applica-
tion has been withdrawn or an order has been made
under section 54(5) confirming the resolution and a
copy of that order has been delivered to the registrar.

(2) The special resolution must alter the company’s memo-
randum so that it no longer states that the company is to be a
public company and must make such other alterations in the
company’s memorandum and articles as are requisite in the
circumstances.

(3) A company cannot under this section be re-registered
otherwise than as a company limited by shares or by guarantee.

54.—(1) Where a special resolution by a public company
to be re-registered under section 53 as a private company has
been passed, an application may be made to the court for the
cancellation of that resolution.

(2) The application may be made—

(@) by the holders of not less in the aggregate than 5
per cent. in nominal value of the company’s issued
share capital or any class thereof ;

(b) if the company is not limited by shares, by not less
than 5 per cent. of its members ; or

(c) by not less than 50 of the company’s members ;

but not by a person who has consented to or voted in favour
of the resolution.

(3) The application must be made within 28 days after the
passing of the resolution and may be made on behalf of the
persons entitied to make the application by such one or more of
their number as they may appoint in writing for the purpose.

(4) If such an application is made, the company shall forth-
with give notice in the prescribed form of that fact to the
registrar of companies.

(5) On the hearing of the application, the court shall make
an order either cancelling or confirming the resolution and—

(@) may make that order on such terms and conditions as
it thinks fit, and may (if it thinks fit) adjourn the
proceedings in order that an arrangement may be made
to the satisfaction of the court for the purchase of the
interests of dissentient members ; and

(b) may give such directions and make such orders as it
thinks expedient for facilitating or carrying into effect
any such arrangement.
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(6) The court’s order may, if the court thinks fit, provide for
the purchase by the company of the shares of any of its
members and for the reduction accordmgly of the company ’s
capital, and may make such alterations in the company’s mem-
orandum and articles as may be required in consequence of
that provision.

(7) The company shall, within 15 days from the making of the
court’s order, or within such longer period as the court may at
any time by order direct, deliver to the reglstrar of companies an
office copy of the order.

(8) If the court’s order requires the company not to make
any, or any specified, alteration in its memorandum or articles,
the company has not then power without the leave of the court
to make any such alteration in breach of the requirement.

(9 An alteration in the memorandum or articles made by
virtue of an order under this section, if not made by resolution
of the company, is of the same effect as if duly made by resolu-
tion; and this Act applies accordingly to the memorandum
or artlcles as so altered.

(10) A company which fails to comply with subsection (4) or
subsection (7), and any officer of it who is in default, is liable
to a fine and, for continued contravention, to a daily default fine.

PArT I1
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- 55.—(1) If the reglstrar of companies is satisfied that a Certificate of

company may be re-registered under section 53, he shall—

(@) retain the application and other documents delivered
to him under that section ; and

(b) issue the company with a certificate of incorporation
appropriate to a private company.

(2) On the issue of the certificate—

(a) the company by virtue of the issue becomes a private
company ; and

(b) the alterations in the memorandum and articles set
out in the resolution under section 53 take effect
accordingly.

(3) The certificate is conclusive evidence—

(@) that the requirements of section 53 in respect of re-
registration and of matters precedent and incidental to
it have been complied with ; and -

(b) that the company is a private company.

re-registration
under s. 53.



36 c.6 Companies Act 1985

Part II1
CAPITAL ISSUES
CHAPTER 1

IssUEs BY COMPANIES REGISTERED, OR TO BE REGISTERED,
IN GREAT BRITAIN

The prospectus

Maggrs t% be 56.—(1) Every prospectus issued by or on behalf of a com-

:‘éat » Al pany, or by or on behalf of any person who is or has been en-
ports to be : . :

set out, in gaged or interested in the formation of the company, must

prospectus.  comply—

(a) with Part I of Schedule 3 to this Act, as respects the
matters to be stated in the prospectus, and

(b) with Part II of that Schedule, as respects the reports to
be set out.

_ (2) It is unlawful to issue any form of application for shares
in or debentures of a company unless the form is issued with a
prospectus which complies with the requirements of this section.

(3) Subsection (2) does not apply if it is shown that the form
of application was issued either—

(@) in connection with a bona fide invitation to a person
to enter into an underwriting agreement with respect to
the shares or debentures, or

(b) in relation to shares or debentures which were not
offered to the public.

(4) If a person acts in contravention of subsection (2), he is
liable to a fine.

(5) This section does not apply—

(a) to the issue to existing members or debenture holders
of a company of a prospectus or form of application
relating to shares in or debentures of the company,
whether an applicant for shares or debentures will or
will not have the right to renounce in favour of other
persons, or

(b) to the issue of a prospectus or form of application re-
lating to shares or debentures which are or are to be in
all respects uniform with shares or debentures pre-
viously issued and for the time being listed on a pre-
scribed stock exchange ;

but subject to this, it applies to a prospectus or a form of
application whether issued on or with reference to the forma-
tion of a company or subsequently.
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57. A condition requiring or binding an applicant for shares  Part III
in or debentures of a company to waive compliance with any Cuarrer 1
requirement of section 56, or purporting to affect him with notice Attempted
of any contract, document or matter not specifically referred evasion of

to in the prospectus, is void. 3.0 ng to be

58.—(1) If a company allots or agrees to allot its shares Document
or debentures with a view to all or any of them being offered 01?'61’108 "
for sale to the public, any document by which the offer for sale 5 oo 1"
to the public is made is deemed for all purposes a prospectus g prospectus.

issued by the company.

(2) All enactments and rules of law as to the contents of
prospectuses, and to liability in respect of statements in and
omissions from prospectuses, or otherwise relating to prospec-
tuses, apply and have effect accordingly, as if the shares or
debentures had been offered to the public for subscription and
as if persons accepting the offer in respect of any shares or
debentures were subscribers for those shares or debentures.

This is without prejudice to the liability (if any) of the persons
by whom the offer is made, in respect of mis-statements in the
document or otherwise in respect of it.

(3) For purposes of this Act it is evidence (unless the contrary
is proved) that an allotment of, or an agreement to allot, shares
or debentures was made with a view to their being offered for
sale to the public if it is shown—

“(a) that an offer of the shares or debentures (or of any of
them) for sale to the public was made within 6 months
after the allotment or agreement to allot, or

(b) that at the date when the offer was made the whole
consideration to be received by the company in respect
of the shares or debentures had not been so received.

(4) Section 56 as applied by this section has effect as if it
required a prospectus to state, in addition to the matters required
by that section— '

(a) the net amount of the consideration received or to be
received by the company in respect of the shares or
debentures to which the offer relates, and

(b) the place and time at which the contract under which
those shares or debentures have been or are to be
allotted may be inspected.

C
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PaArT III
CHAPTER I
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§9.—(1) Subject to the next section, any reference in this Act
to offering shares or debentures to the public is to be read (subject

Rule governing t0 any provision to the contrary) as including a reference to offer-

what is an
* offer to the
public .

Exceptions
from rule in
8. 59.

ing them to any section of the public, whether selected as mem-
bers or debenture holders of the company concerned, or as clients
of the person issuing the prospectus, or in any other manner.

(2) The same applies to any reference in this Act, or in a
company’s articles, to an invitation to the public to subscribe
for shares or debentures.

60.—(1) Section 59 does not require an offer or invitation
to be treated as made to the public if it can properly be
regarded, in all the circumstances, as not being calculated to
result, directly or indirectly, in the shares or debentures becom-
ing available for subscription or purchase by persons other than
those receiving the offer or invitation, or otherwise as being a
domestic concern of the persons receiving and making it.

(2) In particular, a provision in a company’s articles prohibit-

-ing invitations to the public to subscribe for shares or deben-

tures is not to be taken as prohibiting the making to members
or debenture holders of an invitation which can properly be
regarded as falling within the preceding subsection.

(3) For purposes of that subsection, an offer of shares in or
debentures of a private company, or an invitation to subscribe for
such shares or debentures, is to be regarded (unless the contrary
is proved) as being a domestic concern of the persons making
and receiving the offer or invitation if it falls within any of the
following descriptions.

4) 1t is to be so fegarded if it is made to—
(@) an existing member of the company making the offer
or invitation,
(b) an existing employee of that company,

(¢) a member of the family of such a member or employee,
or ‘

(d) én existing debenture holder.

(5) For purposes of subsection (4)(c), the members of a per-
son’s family are—

(a) the person’s husband or wife, widow or widower and
children (including stepchildren) and their descendants,
and
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(b) any trustee (acting in his capacity as such) of a trust
the principal beneficiary of which is the person him or
herself, or any of those relatives.

(6) The offer or invitation is also to be so regarded if it is
to subscribe for shares or debentures to be held under an
employees’ share scheme.

(7) The offer or invitation is also to be so regarded if it falls
within subsection (4) or (6) and it is made on terms which
permit the person to whom it is made to renounce his right
to the allotment of shares or issue of debentures, but only in

- favour—

(@) of such a person as is mentioned in ahy of the para-
graphs of subsection (4), or

(b) where there is an employees’ share scheme, of a person

entitled to hold shares or debentures under the scheme.

(8) Where application has been made to the Council of The
Stock Exchange for admission of any securities to the Official
List of the Stock Exchange, then an offer of those securities for
subscription or sale to a person whose ordinary business it is to
buy or sell shares or debentures (whether as principal or agent)
is not deemed an offer to the public for purposes of this Part.

39

PArT 11
CHAPTER 1

61.—(1) A prospectus inviting persons to subscribe for a Prospectus
company’s shares or debentures and including a statement pur- containing

porting to be made by an expert shall not be issued unless—

(a) he (the expert) has given and has not, before delivery of
a copy of the prospectus for registration, withdrawn his
written consent to its issue with the statement included

in the form and context in which it is in fact included ; -

and

(b) a statement that he has given and not withdrawn that |

consent appears in the prospectus.

(2) If a prospectus is issued in contravention of this section,
the company and every person who is knowingly a party to the
issue of the prospectus is liable to a fine.

statement by
expert.

62. The expression “ expert ”, in both Chapters of this Part, Meaning of
includes engineer, valuer, accountant and any other person whose * ¢xpert ™.

profession gives authority to a statement made by him.
C2
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CHAPTER 1

Prospectus to
be dated.

Registration
requirement
applicable in
all cases.

Additional
requiremems
in case of
prospectus
1ssued

geaerally.
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63. A prospectus issued by or on behalf of a company, or
in relation to an intended company, shail be dated ; and that

date shall, unless the contrary is proved, be taken as its date of
publication.

Registration of prospectus

64.—(1) No prospectus shall be issued by or on behalf of
a company, or in relation to an intended company, unless on or
before the date of its publication there has been delivered to the.
registrar of companies for registration a copy of the prospectus—

(@) signed by every person who is named in it as a director
or proposed director of the company, or by his agent
authorised in writing, and

(b) having endorsed on or attached to it any consent to its
issue required by section 61 from any person as an
expert.

(2) Where the prospectus is such a document as is referred to
in section 58, the signatures required by subsection (1) above
include those of every person making the offer, or his agent
authorised in writing.

Where the offer is made by a company or a firm, it is suf-
ficient for the purposes of this subsection if the document is
signed on its behalf by two directors or (as the case may be)
not less than half of the partners; and a director or partner
may sign by his agent authorised in writing.

(3) Every prospectus shall on its face—

(@) state that a copy has been delivered for reglstratlon as
required by this section, and

(b) specify, or refer to statements in the prospectus specify-
ing, any documents required by this or the following
section to be endorsed on or attached to the copy
delivered.

(4) The registrar shall not register a prospectus unless it is
dated and the copy of it signed as required by this section and
unless it has endorsed on or attached to it the documents (if
any) specified in subsection (3)(b).

(5) If a prospectus is issued without a copy of it being
delivered to the registrar as required by this section, or without
the copy so delivered having the required documents endorsed
on or attached to it, the company and every person who is
knowingly a party to the issue of the prospectus is liable to a
fine and, for continued contravention, to a daily defauit fine.

65.—(1) In the case of a prospectus issued generally (that
is to persons who are not existing members or debenture holders
of the company), the following provisions apply in addition to
those of section 64.
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(2) The copy of the prospectus delivered to the registrar of
companies must also have endorsed on or attached to it a copy
of any contract required by paragraph 11 of Schedule 3 to be
stated in the prospectus or, in the case of a contract not reduced
into writing, a memorandum giving full particulars of it.

(3) In the case of a contract wholly or partly in a foreign
language—

(a) the copy required by subsection (2) to be endorsed on
or attached to the prospectus must be a copy of a
translation of the contract into English or (as the case
may be) a copy embodying a translation into English
of the parts in a foreign language, and

(b) the translation must be certified in the prescribed
manner to be a correct translation.

(4) If the persons making any report required by Part II of
Schedule 3 have made in the report, or have (without giving
reasons) indicated in it, any such adjustments as are mentioned
in paragraph 21 of the Schedule (profits, losses, assets, liabilities),
the copy of the prospectus delivered to the registrar must have
endorsed on or attached to it a written statement signed by

those persons setting out the adjustments and giving the reasons
for them.

Liabilities and offences in connection with prospectus

66.—(1) In the event of non-compliance with or contravention
of section 56, a director or other person responsible for the

prospectus does not incur any liability by reason of that non-
compliance or contravention if—

(@) as regards any matter not disclosed, he proves that he
was not cognisant of it, or

(b) he proves that the non-compliance or contravention
arose from an honest mistake of fact on his part, or

(c) the non-compliance or contravention was in respect of
matters which, in the opinion of the court dealing with
the case, were immaterial or was otherwise such as
ought (in the court’s opinion, having regard to all the
circumstances of the case) reasonably to be excused.

(2) In the event of failure to include-in a prospectus a state-
ment with respect to the matters specified in paragraph 13 of
Schedule 3 (disclosure of directors’ interests), no director or other
person incurs any liability in respect of the failure unless it is
proved that he had knowledge of the matters not disclosed.

(3) Nothing in section 56 or 57 or this section limits or
diminishes any liability which a person may incur under the
general law or this Act apart from those provisions.

C3
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ParT 111

Directors, etc.
exempt from
liability in
certain cases.
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PArT 111 67.—(1) Where a prospectus invites persons to subscribe for
“Cuaprer ] @ company’s shares or debentures, compensation is payable to
Compensation all those who subscribe for any shares or debentures on the faith
for subscribers of the prospectus for the loss or damage which they may have

misled by sustained by reason of any untrue statement included init.
statement in . .
prospectus. (2) The persons liable to pay the compensation are—

(a) every person who is a director of the company at the
time of the issue of the prospectus,"

(b) every person who authorised himself to be named, and
is named, in the prospectus as a director or as having
agreed to become a director (either immediately or
after an interval of time),

(c) every person being a promoter of the company, and

(d) every person who has authorised the issue of the
prospectus.

(3) The above has effect subject to the two sections next
following ; and here and in those sections “ promoter ’ means
a promoter who was party to the preparation of the prospectus,
or of the portion of it containing the untrue statement, but does
not include any person by reason of his acting in a professional

capacity for persons engaged in procuring the formation of the
company.

Exemption if "'he
from s. 67 for proves

those acting .

with (a) that, having consented to become a director of the
~ propriety. company, he withdrew his consent before the issue

of the prospectus, and that it was issued without his
authority or consent, or

(b) that the prospectus was issued without his knowledge
or consent, and that on becoming aware of its issue
he forthwith gave reasonable public notice that it
was issued without his knowledge or consent, or

(c) that after issue of the prospectus and before allotment
under it he, on becoming aware of any untrue state-
ment in it, withdrew his consent to its issue and gave
reasonable public notice of the withdrawal and of the
reason for it.

(2) A person is not liable under that section if he proves
that—

(a) as regards every untrue statement not purporting to
be made on the authority of an expert or of a public
official document or statement, he had reasonable
ground to believe, and did up to the time of the
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allotment of the shares or debentures (as the case
may be) believe, that the statement was true ; and

(b) as regards every untrue statement purporting to be a
statement by an expert or contained in what purports
to be a copy of or extract from a report or valuation
of an expert, it fairly represented the statement, or
was a correct and fair copy of or extract from the report
or valuation, and he had reasonable ground to believe
and did up to the time of issue of the prospectus
believe that the person making the statement was
competent to make it and that person had given the
consent required by section 61 to the issue of the
prospectus and had not withdrawn that consent before
delivery of a copy of the prospectus for registration or,
to the defendant’s knowledge, before allotment under
it; and

(c) as regards every untrue statement purporting to be made
by an official person or contained in what purports

to be a copy of or extract from a public official docu- -

ment, it was a correct and fair representation of the
statement or copy of or extract from the document.

(3) Subsectivons (1) and (2) of this section do not apply in the

case of a person liable, by reason of his having given a consent

required of him by section 61, as a person who has authorised
the issue of the prospectus in respect of an untrue statement
purporting to be made by him as an expert.

(4) Where under section 61 the consent of a person is required

to the issue of a prospectus and he has given that consent, he
is not by reason of his having given it liable under section 67
as a person who has authorised the issue of the prospectus except
in respect of an untrue statement purporting to be made by him as
an expert.

(5) A person who, apart from this subsection, would under
section 67 be liable, by reason of his having given a consent
required of him by section 61, as a person who has authorised
the issue of a prospectus in respect of an untrue statement pur-

porting to be made by him as an expert is not so liable if he

proves—

(@) that, having given his consent under the section to
the issue of the prospectus, he withdrew it in writing
before the delivery of a copy of the prospectus for
registration ; or

(b) that, after delivery of a copy of the prospectus for
registration and before allotment under it, he, on

C4
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becoming aware of the untrue statement, withdrew his
‘consent in writing and gave reasonable public notice
of the mthdrawal and of the reason for it; or

(c) that he was competent to make the statement and that
he had reasonable ground to believe, and did up to the
time of the allotment of the shares or debentures (as the
case may be) believe, that the statement was true.

(a) the prospectus contains the name of a person as a direc-
tor of the company, or as having agreed to become a
director of it, and he has not consented to become a
director, or has withdrawn his consent before the issue
of the prospectus, and has not authorised or consented
to its issue, or

(b) the consent of a person is required under section 61
to the issue of the prospectus and he either has not
given that consent or has withdrawn it before the issue

of the prospectus.

(2) The directors of the company (except any without whose
knowledge or consent the prospectus was issued) and any other
person who authorised its issue are liable to indemnify the
person named, or whose consent was required under section 61
(as the case may be), against all damages, costs and expenses to
which he may be liable by reason of his name having been
inserted in the prospectus or of the inclusion in it of a statement
purporting to be made by him as an expert (as the case may

be), or in defending himself against any action or legal proceed-

ing brought against him in respect of it.

(3) A person is not deemed for purposes of this section to
have authorised the issue of a prospectus by reason only of his
having given the consent required by section 61 to the inclusion
of a statement purporting to be made by him as an expert.

70.—(1) If a prospectus is issued with an untrue statement in-
cluded in it, any person who authorised the issue of the prospec-
tus is guilty of an offence and liable to imprisonment or a fine,
or both, unless he proves either—

(a) that the statement was immaterial, or

(b) that he had reasonable ground to believe and did, up
to the time of the issue of the prospectus, believe that
the statement was frue.
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(2) A person is not deemed for purposes of this section to  p,pr I
have authorised the issue of a prospectus by reason only of his g, pren1
having given the consent required by section 61 to the inclusion
in it of a statement purporting to be made by him as an expert.

Supplementary

71. For purposes of sections 56 to 70— Interpretation

fi . 56 to 70.
(@ a statement included in a prospectus is deemed to be -

untrue if it is misleading in the form and context in
which it is included, and

(b) a statement is deemed to be included in a prospectus if
it is contained in it, or in any report or memorandum
appearing on its face, or by reference incorporated in,
or issued with, the prospectus.

CHAPTER 11

Issues BY COMPANIES INCORPORATED, OR TO BE INCORPORATED,
‘OUTSIDE GREAT BRITAIN

72— (1 It is unlawful for a person to issue, circulate Or Prospectus of
distribute in Great Britain any prospectus offering for subscrip- oversea
tion shares in or debentures of a company incorporated or to company.
be incorporated outside Great Britain (whether the company
has or has not established, or when formed will or will not
establish, a place of business in Great Britain) unless the pros-
pectus complies with the requirements of the next two sub-
sections.

(2) The prospectus must be dated and contain particulars with
respect to the following matters—

(a) the instrument constituting or defining the constitution
of the company ;

(b) the enactments, or provisions having the force of an
enactment, by or under which the incorporation of
the company was effected ;
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ParT 111 (c) an address in Great Britain where that instrument, and
CHAPTER I1 those enactments or provisions, or copies of them (and,
‘ if they are in a foreign language, a translation-of
them certified in the prescribed manner),. can ‘be in-
spected ;
(d) the date on which, and the country in which, the com-
pany was incorporated ; and

(e) whether the company has established a place of busi-
ness in Great Britain and, if so, the address of its
principal office in Great Britain.

(3) Subject to the following prov151ons the prospectus must
comply—
(@ with Part I of Schedule 3, as respects the matters
to be stated in the prospectus, and

(b) with Part II of that Schedule, as respects the reports
to be set out.

(4) Paragraphs (a) to (c) of subsection (2) do not apply in the
case of a prospectus issued more than 2 years after the com-
“pany is entitled to commence business.

(5) It is unlawful for a person to issue to any person in
Great Britain a form of application for shares in or deben-
tures of such a company or intended company as is mentioned
in subsection (1) unless the form is issued with a prospectus
which complies with this Chapter and the issue of which -in
Great Britain does not contravene section 74 or 75 below.

This subsection does not apply if it is shown that the form
of application was issued in connection with a bona fide
invitation to a person to enter into an underwriting agree-
ment with respect to the shares or debentures.

(6) This section—

(@) does not apply to the issue to a company’s ex1stmg
members or debenture holders of a prospectus or
form of application relating to shares in-or debentures
of the company, whether an applicant for shares or
debentures will or will not have the right to renounce
in favour of other persons ; and :

(b) except in so far as it requires a prospectus to be dated,
does not apply to the issue of a prospectus relating to
shares or debentures which are or are to be in all
respects uniform with shares or debentures previously
issued and for the time being listed on a prescribed
stock exchange ;

but subject to this, it applies to a prospectus or form of applica-
tion whether issued on or with reference to the formation of
a company or subsequently.
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73. A condition requiring or binding an applicant for shares  Parr III
or debentures to waive compliance with any requirement im- Cgaprer II

posed— Attempted
(a) by subsection (2) of section 72, as regards the particulars evasion of
to be contained in the prospectus, or s. 72 to be

id.
(b) by subsection (3) of that section, as regards compliancc Yo

with Schedule 3,

or purporting to affect an applicant with notice of any contract,
document or matter not specifically referred to in the pros-
pectus, is void.

74.—(1) This section applies in the case of a prospectus offer- Prospectus
ing for subscription shares in or debentures of a company incor- containing
porated or to be incorporated outside Great Britain (whether it Statement by
has or has not established, or when formed will or will not “*P"
establish, a place of business in Great Britain), if the prospectus
includes a statement purporting to be made by an expert.

(2) It is unlawful for any person to issue, circulate or distribute
in Great Britain such a prospectus if—

(a) the expert has not given, or has before delivery of the
prospectus for registration withdrawn, his written con-
sent to the issue of the prospectus with the statement
included in the form and context in which it is included,
or

(b) there does not appear in the prospectus a statement that
he has given and has not withdrawn his consent as
above mentioned.

(3) For purposes of this section, a statement is deemed to be
included in a prospectus if it is contained in it, or in any report
or memorandum appearing on its face, or by reference incor-
porated in, or issued with, the prospectus.

75.—(1) It is unlawful for a person to issue, circulate or distri- Restrictions
bute in Great Britain a prospectus offering for subscription on allotment
shares in or debentures of a company incorporated or to be to be secured
incorporated outside Great Britain (whether the company has I Prospectus.
or has not established, or when formed will or will not establish, -

a place of business in Great Britain), unless the prospectus com-
plies with the following condition.

(2) The prospectus must have the effect, where an application
is made in pursuance of it, of rendering all persons concerned
bound by all the provisions (other than penal provisions) of sec-
tions 82, 86 and 87 (restrictions on allotment), so far as applic-
able.
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(a) it is proposed to offer to the public by a prospectus
issued generally any shares in or debentures of a com-
pany incorporated or to be incorporated outside Great
Britain (whether the company has or has not establish-
-ed, or when formed will or will not establish, a place
of business in Great Britain), and

(b) application is made to a prescribed stock exchange for
permission for those shares or debentures to be listed
on that stock exchange.

“Issued generally ” means issued to persons who are not
existing members or debenture holders of the company.

(2) There may on the applicant’s request be given by or on
behalf of that stock exchange a certificate that, having regard
to the proposals (as stated in the request) as to the size and other
circumstances of the issue of shares or debentures and as to any
limitation on the number and class of persons to whom the offer
is to be made, compliance with Schedule 3 would be unduly
burdensome.

(3) If a certificate is given under subsection (2), and if the
proposals above mentioned are adhered to and the particulars
and information required to be published in connection with
the application for permission to the stock exchange are so
published, then—

(@) a prospectus giving the particulars and information in
the form in which they are so required to be published
is deemed to comply with Schedule 3, and

(b) except as respects the requirement for the prospectus to
be dated, section 72 does not apply to any issue,
after the permission applied for is given, of a pros-
pectus or form of application relating to the shares or
debentures.

77.—(1) It is unlawful for a person to issue, circulate or
distribute in Great Britain a prospectus offering for subscription
shares in or debentures of a company incorporated or to be
incorporated outside Great Britain (whether the company has
or has not established, or when formed will or will not establish,
a place of business in Great Britain), unless before the issue,
circulation or distribution the requirements of this section have
been complied with.

(2) A copy of the prospectus, certified by the chairman and
two other directors of the company as having been approved
by resolution of the managmg body, must have been delivered
for registration to the registrar of companies.
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(3) The prospectus must state on the face of it that a copy
has been so delivered to the registrar of companies ; and the fol-
lowing must be endorsed on or attached to that copy of the
prospectus—

(@) any consent to the issue of the prospectus which is
required by section 74 ;

(b) a copy of any contract required by paragraph 11 of
Schedule 3 to be stated in the prospectus or, in the
case of a contract not reduced into writing, a memor-
andum giving full particulars of it ; and

(c) where the persons making any report required by Part
II of Schedule 3 have made in it or have, without
giving the reasons, indicated in it any such adjustments
as are mentioned in paragraph 21 of the Schedule, a
written statement signed by those persons setting out
the adjustments and giving the reasons for them.

(4) If in the case of a prospectus deemed by virtue of a cer-
tificate under section 76 to comply with Schedule 3, a con-
tract or a copy of it, or a memorandum of a contract, is required
to be available for inspection in connection with application
under that section to the stock exchange, a copy or (as the case

may be) a memorandum of the contract must be endorsed on

or attached to the copy of the prospectus delivered to the regis-
trar for registration.

(5) References in subsections (3)(b) and (4) to the copy of a
contract are, in the case of a contract wholly or partly in a
foreign language, to a copy of a translation of the contract into
English, or a copy embodying a translation into English of the
parts in a foreign language (as the case may be) ; and—

(a) the translation must in either case be certified in the
prescribed manner to be a correct translation, and

(b) the reference in subsection (4) to a copy of a contract
required to be available for inspection includes a copy
of a translation of it or a copy embodying a translation
of parts of it.
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78.—(1) A person who is knowingly responsible for the issue, Consequences
circulation or distribution of a prospectus, or for the issue of a (criminal and
form of application for shares or debentures, in contravention €ivil) of non-

of any of sections 72 to 77 is liable to a fine.

(2) Sections 67, 68 and 69 extend to every prospectus
offering for subscription shares in or debentures of a company
incorporated or to be incorporated outside Great Britain (whether
the company has or has not established, or when formed will

compliance
with ss. 72-77.
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or will not establish, a place of business in Great Britain), sub-
stituting for any reference to section 61 a reference to section
74. :

(3) In the event of non-compliance with or contravention of
any of the requirements of section 72(2) as regards the particu-
lars to be contained in the prospectus, or section 72(3) as regards
compliance with Schedule 3, a director or other person respon-
sible for the prospectus incurs no liability by reason of the non-
compliance or contravention if—

(@) as regards any matter not disclosed, he proves that he
was not cognisant of it, or

(b) he proves that the non-compliance or contravention
arose from an honest mistake of fact on his part, or

(c) the non-comphancc or contravention was in respect of
matters which, in the opinion of the court dealing with
the case, were immaterial or were otherwise such as
ought, in the court’s opinion, having regard to all the
circumstances of the case, reasonably to be excused.

(4) In the event of failure to include in a prospectus to which
this Chapter applies a statement with respect to the matters
contained in paragraph 13 of Schedule 3, no director or other
person incurs any liability in respect of the failure unless it
is proved that he had knowledge of the matters not disclosed.

(5) Nothing in section 72 or 73 or this section, limits or dimin-
ishes any liability which a person may incur under the general
law or this Act, apart from those provisions.

or deben-
tures of a company incorporated outside Great Britain are
offered for sale to the public would, if the company had been

"a company incorporated under this Act, have been deemed by

virtue of section 58 to be a prospectus issued by the company,

‘that document is deemed, for the purposes of this Chapter, a

prospectus so issued.

(2) An offer of shares or debentures for subscription or sale
to a person whose ordinary business it is to buy or sell shares
or debentures (whether as principal or agent) is not deemed an
offer to the public for those purposes.

(3) In this Chapter “ shares” and * debentures” have the
same meaning as when those expressions are used, elsewhere in
this Act, in relation to a company incorporated under this Act.
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ParT IV

ALLOTMENT OF SHARES AND DEBENTURES

General provisions as to allotment

80.—(1) The directors of a company shall not exercise any Authority
power of the company to allot relevant securities, unless they are, of company

in accordance with this section, authorised to do so by— ‘f'g‘l!‘fe"’d.
(@) the company in general meeting; or allotments.

(b) the company’s articles.

(2) In this section * relevant securities ”” means—

(a) shares in the company other than shares shown in the
memorandum to have been taken by the subscribers to
it or shares allotted in pursuance of an employees’
share scheme, and

(b) any right to subscribe for, or to convert any security
.into, shares in the company (other than shares so
allotted) ;

and a reference to the allotment of relevant securities includes
the grant of such a right but (subject to subsection (6) below),
not the allotment of shares pursuant to such a right.

(3) Authority under this section may be given for a particular
exercise of the power or for its exercise generally, and may be
unconditional or subject to conditions.

(4) The authority must state the maximum amount of relevant
securities that may be allotted under it and the date on which it
will expire, which must be not more than 5 years from which-
ever is relevant of the following dates—

(@) in the case of an authority contained in the company’s
articles at the time of its original incorporation, the
date of that incorporation ; and

(b) in any other case, the date on which the resolution
is passed by virtue of which the authority is given ;

but such an authority (including an authority contained in the
articles) may be previously revoked or varied by the company in
general meeting.

(5) The authority may be renewed or further renewed by
the company in general meeting for a further period not ex-
ceeding 5 years; but the resolution must state (or restate) the
amount of relevant securities which may be allotted under the
authority or, as the case may be, the amount remaining to be
allotted under it, and must specify the date on which the renewed
authority will expire.
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(6) In relation to authority under this section for the grant of
such rights as are mentioned in subsection (2)(b), the reference
in subsection (4) (as also the corresponding reference in sub-
section (5)) to the maximum amount of relevant securities that
may be allotted under the authority is to the maximum amount
of shares which may be allotted pursuant to the rights.

(7) The directors may allot relevant securities, notwithstanding
that authority under this section has expired, if they are allotted
in pursuance of an offer or agreement made by the company
before the authority expired and the authority allowed it to make
an offer or agreement which would or might require relevant
securities to be allotted after the authority expired.

(8) A resolution of a company to give, vary, revoke or renew
such an authority may, notwithstanding that it alters the com-
pany’s articles, be an ordinary- resolution ; but it is.in any case
subject to section 380 of this Act (copy to be forwarded to
registrar within 15 days).

(9) A director who knowingly and wilfully contravenes, or
permits or authorises a contravention of, this section is liable to
a fine.

(10) Nothing in this section affects the validity of any allot-
ment.

(11) This section does not apply to any allotment of relevant
securities by a company, other than a public company registered
as such on its original incorporation, if it is made in pursuance
of an offer or agreement made before the earlier of the follow-
ing two dates— '

(a) the date of the holding of the first general meeting of
the company after its registration or re-registration as
a public company, and

(b) 22nd June 1982 ;
but any resolution to give, vary or revoke an authority for the

_purposes of section 14 of the Companies Act 1980 or this section

has effect for those purposes if passed at any time after the end
of April 1980.

81.—(1) A private limited company (other than a company
limited by guarantee and not having a share capital) commits an
offence if it—

(a) offers to the public (whether for cash or otherwise) any
shares in or debentures of the company ; or
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(b) allots or agrees to allot (whether for cash or otherwise)
any shares in or debentures of the company with a view
to all or any of those shares or debentures being offered
for sale to the public (within the meaning given to that
expression by sections 58 to 60).

(2) A company guilty' of an offence under this section, and
any officer of it who is in default, is liable to a fine.

" (3) Nothing in this section affects the validity of any allotment
or sale of shares or debentures, or of any agreement to allot or
sell shares or debentures.

PART IV

82.—(1) No allotment shall be made of a company’s shares Application
or debentures in pursuance of a prospectus issued generally, and for, and

no proceedings shall be taken on applications made in pursuance

of a prospectus so issued, until the beginning of the third day gehentures.

after that on which the prospectus is first so issued or such later
time (if any) as may be specified in the prospectus.

(2) The beginning of that third day, or that later time, is
‘“ the time of the opening of the subscription lists .

(3) In subsection (1), the reference to the day on which the
prospectus is first issued generally is to the day when it is first
so issued as a newspaper advertisement ; and if it is not so issued
as a newspaper advertisement before the third day after that
on which it is first so issued in any other manner, the reference
is to the day on which it is first so issued in any manner.

- day— ‘ ,

(@) any intervening day which is a Saturday or Sunday. or
is a bank holiday in any part of Great Britain, is to
be disregarded ; and

(b) if the third day (as so reckoned) is itself a Saturday or

Sunday, or a bank holiday, there is to be substituted the

 first day after that which is none of them.

(5) The validity of an allotment is not affected by any con-
travention of subsections (1) to (4); but in the event of contra-
vention, the company and every officer of it who is in default
is liable to a fine. -

(6) As applying to a prospectus offering shares or debentures
for sale, the above provisions are modified as follows—
(@) for references to allotment, substitute references to
sale ; and ' :

(b) for the reference to the company and every officer of
it who is in default, substitute a reference to any

(4) In reckoning for this purpose the third day after another

33

allotment of,
shares and
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person by or through whom the offer is made and who
knowingly and wilfully authonscs or permits the
contravention. v

(7) An application for shares in or debentures of a company
which is made in pursuance of a prospectus issued generally is
not revocable until after the expiration of the third day after
the time of the opening of the subscription lists, or the giving
before the expiration of that day of the appropriate public
notice ; and that notice is one given by some person responsible
under sections 67 to 69 for the prospectus and having the effect
under those sections of excluding or limiting the responsibility of
the giver.

83.—(1) No allotment shall be made of any share capital of
a company offered to the public for subscription unless—

(a) there has been subscribed the amount stated in the
prospectus as the minimum amount which, in the
opinion of the directors, must be raised by the issue of
share capital in order to provide for the matters speci-
fied in paragraph 2 of Schedule 3 (preliminary ex-
penses, purchase of property, working capital, etc.);
and

(b) the sum payable on application for the amount so stated
has been paid to and received by the company.

(2) For purposes of subsection (1)(b), a sum is deemed paid
to the company, and received by it, if a cheque for that sum has
been received in good faith by the company and the directors
have no reason for suspecting that the cheque will not be paid.

(3) The amount so stated in the prospectus is to be reckoned
exclusively of any amount payable otherwise than in cash and
is known as “ the minimum subscription .

(4) If the above conditions have not been complied with on
the expiration of 40 days after the first issue of the prospectus,
all money received from applicants for shares shall be forthwith
repaid to them without interest.

(5) If any of the money is not repaid within 48 days after the
issue of the prospectus, the directors of the company are jointly
and severally liable to repay it with interest at the rate of 5 per
cent. per annum from the expiration of the 48th day; except

~ that a director is not so liable if he proves that the default in

the repayment of the money was not due to any misconduct or
negligence on his part.

(6) Any condition requiring or binding an applicant for shares
to waive compliance with any requirement of this section is
void.
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(7) This section does not apply to an allotment of shares  PartIV
subsequent to the first allotment of shares offered to the public
for subscription.

84.—(1) No allotment shall be made of any share capltal of Allotment

a public company offered for subscription unless— whte;eﬁssue
(a) that capital is subscribed for in full ; or ubsoribed.

(b) the offer states that, even if the capital is not subscribed
for in full, the amount of that capital subscribed for
may be allotted in any event or in the event of the
conditions specified in the offer being satisfied ;

and, where conditions are so specified, no allotment of the
capital shall be made by virtue of paragraph (b) unless those
conditions are satisfied.

This is without prejudice to section 83.

(2) If shares are prohibited from being allotted by subsection
(1) and 40 days have elapsed after the first issue of the pros-
pectus, all money received from applicants for shares shall be
forthwith repaid to them without interest.

(3) If any of the money is not repaid within 48 days after the
issue of the prospectus, the directors of the company are jointly
and severally liable to repay it with interest at the rate of 5 per
cent. per annum from the expiration of the 48th day ; except that
a director is not so liable if he proves that the default in repay-
ment was not due to any misconduct or neghgencc on his part.

(4) This section applies in the case of shares offered as wholly
or partly payable otherwise than in cash as it applies in the
case of shares offered for subscription (the word * subscribed
in subsection (1) being construed accordingly).

(5) In subsections (2) and (3) as they apply to the case of
shares offered as wholly or partly payable otherwise than in cash,

references to the repayment of money received from applicants
for shares include—

(a) the return of any other consideration so received (includ-
ing, if the case so requires, the release of the applicant
from any undertaking), or

{(b) if it is not reasonably practicable to return the considera-
tion, the payment of money equal to its value at the
time it was so received,

and references to interest apply accordingly.
6) Any condition requiring or binding an applicant for shares

to waive compliance with any requlrement of this section is
void.
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85.—(1) An allotment made by a company to an applicant
in contravention of section 83 or 84 is voidable at the instance of
the applicant within one month after the date of the allotment,
and not later, and is so voidable notwithstanding that the com-
pany is in the course of being wound up.

(2) If a director of a2 company knowingly contravenes, or
permits or authorises the contravention of, any provision of either
of those sections with respect to allotment, he is liable to com-
pensate the company and the allottee respectively for any loss,
damages or costs which the company or the allottee may have
sustained or incurred by the contravention.

(3) But proceedings to recover any such loss, damages or costs
shall not be commenced after the expiration of 2 years from
the date of the allotment.

86.—(1) The following applies where a prospectus, whether

shares etc. to be issued generally or not, states that application has been or will

dealt in on
stock
exchange.

be made for permission for the shares or debentures offered by
it to be listed on any stock exchange.

(2) An allotment made on an application in pursuance of the
prospectus is, whenever made, void if the permission has not
been applied for before the third day after the first issue of the
prospectus or if the permission has been refused before the
expiration of 3 weeks from the date of the closing of the sub-
scription lists or such longer period (not exceeding 6 weeks) as
may, within those 3 weeks, be notified to the applicant for
permission by or on behalf of the stock exchange.

(3) In reckoning for this purpose the third day after another
day—

(@) any intervening day which is a Saturday or Sunday, or
is a bank holiday in any part of Great Britain, is to
be disregarded ; and

(b) if the third day (as so reckoned) is itself a Saturday or
Sunday, or a bank holiday, there is to be substituted
the first day after that which is none of them.

(4) Where permission has not been applied for as above, or
has been refused as above, the company shall forthwith repay
(without interest) all money received from applicants in pursuance

of the prospectus.

(5) If any of the money is not repaid within 8 days after the
company becomes liable to repay it, the directors of the com-
pany are jointly and severally liable to repay the money with
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interest at the rate of 5 per cent. per annum from the expiration
of the 8th day, except that a director is not liable if he proves
that the default in the repayment of the money was not due to
any misconduct or negligence on his part.

(6) All money received from applicants in pursuance of the
prospectus shall be kept in a separate bank account so long
as the company may become liable to repay it under subsection
(4) ; and if default is made in complying with this subsection, the
company and every officer of it who is in default is liable to a
fine.

(7) Any condition requiring or binding an applicant for shares
or debentures to waive compliance with any requirement of this
section is void.

(8) For purposes of this section, permission is not deemed
to be refused if it is intimated that the application for it, though
not at present granted, will be given further consideration.

(9) This section has effect in relation to shares or debentures
agreed to be taken by a person underwriting an offer of them
by a prospectus as if he had applied for them in pursuance of
the prospectus.

" ParT IV

57

87.—(1) The following has effect as regards the operation of O; cration of

section 86 in relation to a prospectus offering shares for sale.

(2) Subsections (1) and (2) of that section apply, but with the
substitution for the reference in subsection (2) to allotment of a
reference to sale.

(3) Subsections (4) and (5) of that section do not apply ; but—

(a) if the permission referred to in section 86(2) has not
been applied for as there mentioned, or has been
refused as there mentioned, the offeror of the shares
shall forthwith repay (without interest) all money re-
ceived from applicants in pursuance of the prospectus,
and

(b) if any such money is not repaid within 8 days after the
offeror becomes liable to repay it, he becomes liable to
pay interest on the money due, at the rate of 5 per cent.
per annum from the end of the 8th day.

(4) Subsections (6) to (9) apply, except that in subsection (6)—

(a) for the first reference to the company there is substituted
a reference to the offeror, and

'3

8. 86 where
prospectus
offers shares
for sale,
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(b) for the reference to the company and every officer of
the company who is in default there is substituted a
reference to any person by or through whom the offer
is made and who knowingly and wilfully authorises
or permits the default.

88.—(1) This section applies to a company limited by shares
and to a company limited by guarantee and having a share
capital.

(2) When such a company makes an allotment of its shares,
the company shall within one month thereafter deliver to the
registrar of companies for registration—

(@) a return of the allotments (in the prescribed form) stating
the number and nominal amount of the shares com-
prised in the allotment, the names and addresses of
the allottees, and the amount (if any) paid or due and
payable on each share, whether on account of the
nominal value of the share or by way of premium ; and

(b) in the case of shares allotted as fully or partly paid up
otherwise than in cash—

(i) a contract in writing constituting the title of
the allottee to the allotment together with any con-
tract of sale, or for services or other consideration in
respect of which that allotment was made (such
contracts being duly stamped), and

(ii) a return stating the number and nominal
amount of shares so allotted, the extent to which
they are to be treated as paid up, and the considera-
‘tion for which they have been allotted.

(3) Where such a contract as above mentioned is not reduced
to writing, the company shall within one month after the allot-
ment deliver to the registrar of companies for registration the
prescribed particulars of the contract stamped with the same
stamp duty as would have been payable if the contract had
been reduced to writing. :

(4) Those particulars are deemed an instrument within the.
meaning of the Stamp Act 1891; and the registrar may, as
a condition of filing the particulars, require that the duty pay-
able on them be adjudicated under section: 12 of that Act.

(5) If default is made in.complying with this section, every
officer of the company who is in default is liable to a fine and,
for continued contravention, to a daily default fine, but subject
as follows. )
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(6) In the case of default in delivering to the registrar within
one month after the allotment any document required by this
section to be delivered, the company, or any officer liable for
the default, may apply to the court for relief ; and the court,
if satisfied that the omission to deliver the document was acci-
dental or due to inadvertence, or that it is just and equitable
to grant relief, may make an order extending the time for the
delivery of the document for such period as the court thinks
proper. ‘

| Pre-emption rights
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PART IV

89.—(1) Subject to the provisions of this section and the seven Offers to
sections next following, a company proposing to allot equity sharcholders

securities (defined in section 94)—

to be on
pre-emptive

(a) shall not allot any of them on any terms to a person basis.

unless it has made an offer to each person who holds
relevant shares or relevant employee shares to allot to
him on the same or more favourable terms a proportion
of those securities which is as nearly as practicable
equal to the proportion in nominal value held by him
of the aggregate of relevant shares and relevant em-
ployee shares, and

(b) shall not allot any of those securities to a person unless
the period during which any such offer may be accep-
ted has expired or the company has received notice
of the acceptance or refusal of every offer so made.

(2) Subsection (3) below applies to any provision of a com-

pany’s memorandum or articles which requires the company,
when proposing to allot equity securities consisting of relevant
shares of any particular class, not to allot those securities on
any terms unless it has complied with the condition that it makes
such an offer as is described in subsection (1) to each person
who holds relevant shares or relevant employee shares of that
class.

(3) If in accordance with a provisibn to which this subsection
applies— ‘
(@) a company makes an offer to allot securities to such a
holder, and

(b) he or anyone in whose favour he has renounced his
right to their allotment accepts the offer,

subsection (1) does not apply to the allotment of those securities,
and the company may allot them accordingly ; but this is with-
out prejudice to the application of subsection (1) in any other
case. , ‘
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(4) Subsection (1) does not apply to a particular allotment of
equity securities if these are, or are to be, wholly or partly paid
up otherwise than in cash ; and securities which a company has
offered to allot to a holder of relevant shares or relevant em-
ployee shares may be allotted to him, or anyone in whose favour
he has renounced his right to their allotment, without contra-
vening subsection (1)(b).

(5) Subsection (1) does not apply to the allotment of securi-
ties which would, apart from a renunciation or assignment of the
right to their allotment, be held under an employees’ share
scheme.

90.—(1) This section has effect as to the manner in which
offers required by section 89(1), or by a provision to which
section 89(3) applies, are to be made to holders of a company’s
shares.

(2) Subject to the following subsections, an offer shall be
in writing and shall be made to a holder of shares either person-
ally or by sending it by post (that is to say, prepaying and
posting a letter containing the offer) to him or to his registered
address or, if he has no registered address in the United
Kingdom, to the address in the United Kingdom supplied by
him to the company for the giving of notice to him.

If sent by post, the offer is deemed to be made at the time
at which the letter would be delivered in the ordinary course
of post.

(3) Where shares are held by two or more persons jointly, the
offer may be made to the joint holder first named in the register
of members in respect of the shares.

(4) In the case of a holder’s death or bankruptcy, the offer
may be made—

(@) by sending it by post in a prepaid letter addressed to
the persons claiming to be entitled to the shares in
consequence of the death or bankruptcy by name, or
by the title of representatives of the deceased, or trustee
of the bankrupt, or by amny like description, at the
address in the United Kingdom supplied for the purpose
by those so claiming, or

(b) (until such an address has been so supplied) by giving
the notice in any manner in which it might have been
given if the death or bankruptcy had not occurred.

(5) If the holder—

(a) has no registered address in the United Kingdom and
has not given to the company an address in the United
Kingdom for the service of notices on him, or

(b) is the holder of a share warrant,
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the offer may be made by causing it, or a notice specifying
where a copy of it can be obtained or inspected, to be publishe
in the Gazette. :

(6) The offer must state a period of not less than 21 days
during which it may be accepted ; and the offer shall not be
withdrawn before the end of that period.

(7) This section does not invalidate a provision to which sec-
tion 89(3) applies by reason that that provision requires or
authorises an offer under it to be made in contravention of any
of subsections (1) to (6) above ; but, to the extent that the pro-
vision requires or authorises such an offer to be so made, it is
of no effect.

Part IV
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91.—(1) Section 89(1), section 90(1) to (5) or section 90(6) may, Exclusion of

as applying to allotments by a private company of equity securi- ss. 89, 90 by

ties or to such allotments of a particular description, be excluded Private

by a provision contained in the memorandum or articles of that
company.

(2) A requirement or authority contained in the memorandum
or articles of a private company, if it is inconsistent with any of
those subsections, has effect as a provision excluding that sub-
section ; but a provision to which section 89(3) applies is not to
be treated as inconsistent with section 89(1).

company.

92.—(1) If there is a contravention of section 89(1), or of sec- Consequences

tion 90(1) to (5) or section 90(6), or of a provision to which sec- of )
contravening

. 89, 90.

tion 89(3) applies, the company, and every officer of it who
knowingly authorised or permitted the contravention, are joint-
ly and severally liable to compensate any person to whom an
offer should have been made under the subsection or provision
contravened for any loss, damage, costs or expenses which the
person has sustained or incurred by reason of the contravention.

(2) However, no proceedings to recover any such loss, damage,
costs or expenses shall be commenced after the expiration of
2 years from the delivery to the registrar of companies of the
return of allotments in question or, where equity securities other
than shares are granted, from the date of the grant.
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~ 93.—(1) Sections 89 to 92 are without prejudice to any enact-
ment by virtue of which a company is  prohibited (whether
generally or in specified circumstances) from offering or allotting
equity securities to any person.

(2) Where a company cannot by virtue of such an enactment

‘offer or allot equity securities to a holder of relevant shares or

relevant employee shares, those sections have effect as if the
shares held by that holder were not relevant shares or relevant
employee shares.

tion of sections 89 to 96.

(2) “ Equity security ”, in relation to a company, means a
relevant share in the company (other than a share shown in the
memorandum to have been taken by a subscriber to the memor-
andum or a bonus share), or a right to subscribe for, or to
convert securities into, relevant shares in the company.

(3) A reference to the allotment of equity securities or of
equity securities consisting of relevant shares of a particular
class includes the grant of a right to subscribe for, or to convert
any securities into, relevant shares in the company or (as the case
may be) relevant shares of a particular class; but such a ref-
erence does not include the allotment of any relevant shares
pursuant to such a right.

(4) “ Relevant employee shares ”, in relation to a company,
means shares of the company which would be relevant shares
in it but for the fact that they are held by a person who acquired
them in pursuance of an employees’ share scheme.

(5) “ Relevant shares ”, in relation to a company, means shares
in the company other than—

(a) shares which as respects dividends and capital carry a
right to participate only up to a specified amount in a
distribution, and

(b) shares which are held by a person who acquired them in
pursuance of an employees’ share scheme or, in the
case of shares which have not been allotted, are to be
allotted in pursuance of such a scheme.

(6) A reference to a class of shares is to shares to which the
same rights are attached as to voting and as to participation,
both as respects dividends and as respects capital, in a distribu-
tion.
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(7) In relation to an offer to allot securities required by section
89(1) or by any provision to which section 89(3) applies, a ref-
erence in sections 89 to 94 (however expressed) to the holder of
shares of any description is to whoever was at the close of busi-
ness on a date, to be specified in the offer and to fall in the
period of 28 days immediately before the date of the offer, the
holder of shares of that description.

95.
authorised for purposes of section 80, they may be given power
by the articles, or by a special resolution of the company, to
allot equity securities pursuant to that authority as if—

(@) section 89(1) did not apply to the allotment, or

(b) that subsection applied to the allotment with such
modifications as the directors may determine ;

and where the directors make an allotment under this subsection,
sections 89 to 94 have effect accordingly.

(2) Where the directors of a company are authorised for
purposes of section 80 (whether generally or otherwise), the
company may by special resolution resolve either—

(a) that section 89(1) shall not apply to a specified allot-
ment of equity securities to be made pursuant to that
authority, or

(b) that that subsection shall apply to the allotment with
such modifications as may be spemﬁed in the resolu-
tion ;

and where such.a resoiution is passed, sections 89 to 94 have
effect accordingly.

(3) The power conferred by subsection (1) or a special reso-
lution under subsection (2) ceases to have effect when the auth-
ority to which it relates is revoked or would (if not renewed)
expire ; but if the authority is renewed, the power or (as the case
may be) the resolution may also be renewed, for a period not
longer than that for which the authority is renewed by a special
resolution of the company.

(4) Notwithstanding that any such power or resolution has
expired, the directors may allot equity securities in pursuance of
an offer or agreement previously made by the company, if the
power or resolution enabled the company to make an offer or
agreement which would or might require equity securities to be
allotted after it expired.

(5) A special resolution under subsection (2), or a special
resolution to renew such a resolution, shall not be proposed un-
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(1) Where the directors of a company are generally Disapplication
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rights.
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less it is recommended by the directors and there has been
circulated, with the notice of the meeting at which the resolu-
tion is proposed, to the members entitled to have that notxce
a written statement by the directors setting out—

(@) their reasons for making the recommendation,

(b) the amount to be paid to the company in respect of the
equity securities to be allotted, and

(c) the directors’ justification of that amount.

(6) A person who knowingly or recklessly authorises or per-
mits the inclusion in a statement circulated under subsection (5)
of any matter which is xmsleadmg, false or deceptive in a mater-
ial particular is liable to imprisonment or a fine, or both.

96.—(1) Where a company which is re-registered or regis-
tered as a public company is or, but for the provisions of the
Companies Act 1980 and the enactments replacing it, would be
subject at the time of re-registration or (as the case may be)
registration to a pre-1982 pre-emption requirement, sections 89

to 95 do not apply to an allotment of the equity securities which
are subject to that requirement.

(2) A ““ pre-1982 pre-emption requirement ” is a requirement
imposed (whether by the company’s memorandum or articles, or
otherwise) before the relevant date in 1982 by virtue of which
the company must, when making an allotment of equity securi-
ties, make an offer to allot those securities or some of them in
a manner which (otherwise than because involving a contraven-
tion of section 90(1) to (5) or 90(6)) is inconsistent with sections
89 to 94 ; and “ the relevant date in 1982 ” is—

(a) except in a case falling within the following paragraph,
22nd June in that year, and

(b) in the case of a company which was re-registered or
registered as a public company on an application made
before that date, the date on which the application was
made.

(3) A requirement which—

(@) is imposed on a private company (having been so im-
posed before the relevant date in 1982) otherwise than
by the company’s memorandum or articles, and

(b) if contained in the company’s memorandum or articles,
would have effect under section 91 to the exclusion
of any provisions of sections 89 to 94,

has effect, so long as the company remains a private company,
as if it were contained in the memorandum or articles.

(4) If on the relevant date in 1982 a company, other than a
public company registered as such on its original incorporation,
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was subject to such a requirement as is mentioned in section  PArT IV
89(2) imposed otherwise than by the memorandum or articles,

the requirement is to be treated for purposes of sections 89 to 94

as if it were contained in the memorandum or articles.

Commissions and discounts

97.—(1) It is lawful for a company to pay a commission to Power of
any person in consideration of his subscribing or agreeing to fgmgan’
subscribe (whether absolutely or conditionally) for any shares co;’m{i,,im_
in the company, or procuring or agreeing to procure subscrip-
tions (whether absolute or conditional) for any shares in the
company, if the following conditions are satisfied.

(2) The payment of the commission must be authorised by
the company’s articles ; and—

(a) the commission paid or agreed to be paid must not
exceed 10 per cent. of the price at which the shares
are issued or the amount or rate authorised by the
articles, whichever is the less ; and

(b) the amount or rate per cent. of commission paid or
agreed to be paid, and the number of shares which per-
sons have agreed for a commission to subscribe abso-
lutely, must be disclosed in the manner required by the
following subsection.

(3) Those matters must, in the case of shares offered to the
public for subscription, be disclosed in the prospectus; and in
the case of shares not so offered—

(a@) they must be disclosed in a statement in the prescribed
form signed by every director of the company or by
his agent authorised in writing, and delivered (before
payment of the commission) to the registrar of comi-
panies for registration ; and

(b) where a circular or notice (not being a prospectus)
inviting subscription for the shares is issued, they must
also be disclosed in that circular or notice.

(4) If default is made in complying with subsection (3)(a)
as regards delivery to the registrar of the statement in prescribed
form, the company and every officer of it who is in default is
liable to a fine.

98.—(1) Except as permitted by section 97, no company shall Apart
apply any of its shares or capital money, either directly or in- froms. 97,
directly in payment of any commission, discount or allowance to Soq gih e
any person in consideration of his subscribing or agreeing to parred..
subscribe (whether absolutely or conditionally) for any shares in
the company, or procuring or agreeing to procure subscriptions
(whether absolute or conditional) for eny shares in the company.
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(2) This applies whether the shares or money be so applied by

~ being added to the purchase money of any property acquired by

the company or to the contract price of any work to be executed
for the company, or the money be paid out of the nominal pur-
chase money or contract price, or otherwise.

(3) Nothing in section 97 or this section affects the power

of a company to pay such brokerage as has previously been
lawful.

(4) A vendor to, or promoter of, or other person who receives
payment in money or shares from, a company has, and is
deemed always to have had, power to apply any part of the
money or shares so received in payment of any commission, the

 payment of which, if made directly by the company, would have

been lawful under section 97 and this section.

Amount to be paid for shares ;
~ - the means-of payment - |
99.—(1) Subject to the following provisions of this Part,
shares allotted by a company, and any premium on them, may

be paid up in money or money’s worth (including goodwill and
know-how).

(2) A public company shall not accept at any time, in pay-
ment up of its shares or any premium on them, an undertaking
given by any person that he or another should do work  or
perform services for the company or any other person.

(3) If a public company accepts such an undertaking in
payment up of its shares or any premium on them, the holder
of the shares when they or the premium are treated as paid up
(in whole or in part) by the undertaking is liable—

(@) to pay the company in respect of those shares an
amount equal to their nominal value, together with
the whole of any premium or, if the case so requires,
such proportion of that amount as is treated as paid
up by the undertaking ; and

(b) to pay interest at the appropriate rate on the amount
payable under paragraph (a) above.

(4) This section does not prevent a company from allotting
bonus shares to its members or from paying up, with sums
available for the purpose, any amounts for the time being unpaid
on any of its shares (whether on account of the nominal value
of the shares or by way of premium).

(5) The reference in subsection (3) to the holder of shares
includes any person who has an unconditional right to be in-
cluded in the company’s register of members in respect of those
shares or to have an instrument of trunsfer of them executed
in his favour.
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100.—(1) A company’s shares shall not be allotted at a dis- ParTIV
count. Prohibition

. . . . llotment
(2) If shares are allotted in contravention of this section, 3‘;‘;}‘,&;;‘ :?a

the allottee is liable to pay the company an amount equal to discount.
the amount of the discount, with interest at the appropriate rate.

- 101.—(1) A public company shall not allot a share except as Shares to be
paid up at least as to one-quarter of its nominal value and the allotted as at

. . least one-
whole of any premium on it. quarter

(2) Subsection (1) does not apply to shares allotted in pur- Paid-up.
suance of an employees’ share scheme.

(3) If a company allots a share in contravention of sub-
section (1), the share is to be treated as if one-quarter of its
nominal value, together with the whole of any premium on it,
had been received.

(4) But the allottee is liable to pay the company the minimum
amount which should have been received in respect of the share
under subsection (1) (less the value of any consideration actually
applied in payment up, to any extent, of the share and any
premium on it), with interest at the appropriate rate.

(5) Subsections (3) and (4) do not apply to the allotment of
bonus shares, unless the allottee knew or ought to have known
the shares were allotted in contravention of subsection (1).

102.—(1) A public company shall not allot shares as fully or Restriction on
partly paid up (as to their nominal value or any premium on payment by
them) otherwise than in cash if the consideration for the allot- \ong-term
ment is or includes an undertaking which is to be, or may be, 8
performed more than 5 years after the date of the allotment.

(2) If a company allots shares in contravention of sub-
section (1), the allottee is liable to pay the company an amount
equal to the aggregate of their nominal value and the whole
of any premium (or, if the case so requires, so much of that
aggregate as is treated as paid up by the undertaking), with
interest at the appropriate rate.

(3) Where a contract for the allotment of shares does not con-
travene subsection (1), any variation of the contract which has
the effect that the contract would have contravened the sub-
section, if the terms of the contract as varied had been its
original terms, is void. '

(4) Subsection (3) applies also to the variation by a public ooin-
pany of the terms of a contract entered into before the com-
pany was re-registered as a public company.
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(5) The following subsection applies where a public company
allots shares for a consideration which consists of or includes
(in accordance with subsection (1)) an undertaking which is to
be performed within 5 years of the allotment, but the under-
taking is not performed within the period allowed by the con-
tract for the allotment of the shares.

(6) The allottee is then liable to pay the company, at the
end of the period so allowed, an amount equal to the aggregate

. of the nominal value of the shares and the whole of any

premium (or, if the case so requires, so much of that aggre-
gate as is treated as paid up by the undertaking), with interest
at the appropriate rate.

(7) A reference in this section to a contract for the allotment
of shares includes an ancillary contract relating to payment in
respect of them.

103.—(1) A public company shall not allot shares as fully or
partly paid up (as to their nominal value or any premium on
them) otherwise than in cash unless—

(a) the consideration for the allotment has been indepen-
dently valued under section 108; and

(b) a report with respect to its value has been made to the
company by a person appointed by the company (in
accordance with that section) during the 6 months
immediately preceding the allotment of the shares ; and

(c) a copy of the report has been sent to the proposed allot-
tee.

(2) Where an amount standing to the credit of any of a com-
pany’s reserve accounts, or of its profit and loss account, is
applied in paying up (to any extent) any shares allotted to mem-
bers of the company or any premiums on shares so allotted,
the amount applied does not count as consideration for the allot-
ment, and accordingly subsection (1) does not apply in that
case.

(3) Subsection (1) does not apply to the allotment of shares
by a company in connection with an arrangement providing
for the allotment of shares in that company on terms that the
whole or part of the consideration for the shares allotted is to
be provided by the transfer to that company (or the cancellation)
of all or some of the shares, or of all or some of the shares of
a particular class, in another company (with or without the
issue to that company of shares, or of shares of any particular
class, in that other company).
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(4) But subsection (3) does not exclude the application of
subsection (1) unless under the arrangement it is open to all
the holders of the shares in the other company in question (or,
where the arrangement applies only to shares of a particular
class, to all the holders of shares in that other company, being
holders of shares of that class) to take part in the arrangement.

In determining whether that is the case, shares held by or by
a nominee of the company proposing to allot the shares in
connection with the arrangement, or by or by a nominee of a
company which is that company’s holding company or subsidiary
or a company which is a subsidiary of its holding company, shall
be disregarded.

(5) Subsection (1) also does not apply to the allotment of
shares by a company in connection with its proposed merger with
another company ; that is, where one of the companies proposes
to acquire all the assets and liabilities of the other in exchange
for the issue of shares or other securities of that one to share-
holders of the other, with or without any cash payment to share-
holders.

(6) If a company allots shares in contravention of sub-
section (1) and either—

(a) the allottee has not received the valuer’s report required
by that subsection to be sent to him ; or

(b) there has been some other contravention of this section
or section 108 which the allottee knew or ought to have
known amounted to a contravention,

the allottee is liable to pay the company an amount equal to
the aggregate of the nominal value of the shares and the whole
of any premium (or, if the case so requires, so much of that
aggregate as is treated as paid up by the consideration), with in-
terest at the appropriate rate.

(7 In this section—

(@) “arrangement” means any agreement, scheme or
arrangement (including an arrangement sanctioned in
accordance with section 425 (company compromise
with creditors and members) or section 582 (liquidator
in winding up accepting shares as consideration for
sale of company property)), and

(b) any referecce to a company, except where it is or is to
be construed as a reference to a public company,
includes any body corporate and any body to which

Part IV

letters patent have been issued under the Chartered 1837 c. 73.

Companies Act 1837.
D
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104.—(1) A public company formed as such shall not, unless
ghe conditions of this section have been complied with, enter
Into an agreement with a person for the transfer by him during
the initial period of one or more non-cash assets to the company
or another, if—

(a) that person is a subscriber to the company’s memoran-
dum, and , '

(b) the consideration for the transfer to be given by the
company is equal in value at the time of the agreement
to one-tenth or more of the company’s nominal share
capital issued at that time.

(2) The “ initial period ” for this purpose is 2 years beginning
with the date of the company being issued with a certificate under
section 117 (or the previous corresponding provision) that it was
entitled to do business. :

(3) This section applies ais0.to a’‘comparny’ re-re'gistéred as a
public company (except one re-registered under section 8 of the
Companies Act 1980 or section 2 of thie Consequential Provisions

~Act), or registered under section 685 (joint stock company) or

the previous corresponding provision ; but in that case—

(a) there is substituted a reference in subsection (1)(a) to a
person who is a member of the company on the date of
registration or re-registration, and

(b) the initial period is then 2 years beginning with that
date.

In this subsection the reference to a company re-registered as
a public company includes a private company so re-registered
which was a public company before <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>