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Children Act 1975
1975 CHAPTER 72

PART II

CUSTODY

Custodianship orders

37 Custodianship order on application for adoption or guardianship.

(1) Where on an application for an adoption order by a relative of the child or by
the husband or wife of the mother or father of the child, whether alone or jointly
with his or her spouse, the requirements of [F1section 12][F1section 16 of the
M1Adoption Act 1976] or, where the application is for a Convention adoption order,
[F1section 24(6)][F1section 17(6) of that Act] are satisfied, but the court is satisfied—

(a) that the child’s welfare would not be better safeguarded and promoted by the
making of adoption order in favour of the applicant, than it would be by the
making of a custodianship order in his favour, and

(b) that it would be appropriate to make a custodianship order in the applicant’s
favour,

the court shall direct the application to be treated as if it had been made by the applicant
under section 33, but if the application was made jointly by the father or mother of
the child and his or her spouse, the court shall direct the application to be treated as if
made by the father’s wife or the mother’s husband alone.

(2) Where on an application for an adoption order made—
(a) by a person who is neither a relative of the child nor the husband or wife of

the mother or father of the child; or
(b) by a married couple [F2neither of whom is a relative of the child or the husband

or wife of the mother or father of the child],
the said requirements are satisfied but the court is of opinion that it would be more
appropriate to make a custodianship order in favour of the applicant, it may direct the
application to be treated as if it had been made by the applicant under section 33.
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(3) Where on an application under [F3section 9 (orders for custody and
maintenance][F3section 9 (orders for custody] on application of mother or father) of the
M2Guardianship of Minors Act 1971 the court is of opinion that legal custody should
be given to a person other than the mother or father, it may direct the application to be
treated as if it had been made by that person under section 33.

(4) Where a direction is given under this section the applicant shall be treated (if such is
not the case) as if he were qualified to apply for a custodianship order and this Part,
except section 40, shall have effect accordingly.

[F4(4A) Where a custodianship order is made by virtue of a direction under subsection (3) or
a direction under section 8(3) of the M3Domestic Proceedings and Magistrates’ Courts
Act 1978, the court may direct that the order, or such provision thereof as the court may
specify, shall not have effect until the occurrence of an event specified by the court
or the expiration of a period so specified; and where the court has directed that the
custodianship order, or any provision thereof, shall not have effect until the expiration
of a specified period, the court may, at any time before the expiration of that period,
direct that the order, or that provision thereof, shall not have effect until the expiration
of such further period as the court may specify.]

(5) Subsection (1) does not apply to an application made by a step-parent whether alone
or jointly with another person in any case where the step-parent is prevented by
section 33(5) from being qualified to apply for a custodianship order in respect of the
child.

(6) Subsections (1) and (2) do not apply to an application for an adoption order made by
the child’s mother or father alone.
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