
ANNO DUODECIMO & DECIMO TERTIO 

V1CTQRLE REGIME. 

AP. M. 
An Act for the better Protection of the Property 

of Pupils, absent Persons, and Persons under 
Mental. Incapacity in Scotland. 

[28th July 1849.] 

WHEREAS an Act of Sederunt was passed by the Court of 
Session in Scotland on'the Thirteenth Day of February 

V T, One thousand seven hundred and thirty, setting forth that 
the Court had often been applied to for appointing Factors on the 
Estates of Pupils not having Tutors, and of Persons absent who had 
not sufficiently empowered Persons to act for them, or who were 
under some Incapacity for the Time to manage their own Estates, 
to the end that the Estates of such Pupils or Persons might not suffer 

in the meantime,, but be preserved for the Behoof of such Persons 
and all having Right therein, and therefore establishing certain 
Regulations' in regard to the Conduct of such Judicial Factors, which 
Regulations are still, in force : And whereas the Applications to the 
Court of Session, for the Appointment of such Factors have become 

very numerous;' and it has been found that the existing Regulations 

and the present Means of enforcing them are imperfect and insufficient 

for preventing in many Instances the Occurrence of great Irregularity 
in the Conduct of such Factors, Wand in consequence thereof great 
Loss has resulted to the Funds and Estates under their Charge and 
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to the Parties interested therein ; and it has therefore `become neces- 

sary to make further Provision on that Behalf: And whereas it is also 

expedient to make Provision for the more regular accounting and 
official Management of Persons who shall hereafter be served as Tutor 
of Law, or appointed as Tutor-dative to any Pupil, or be served as 
Curator or appointed as Tutor-dative to any insane. Person or Idiot : 

May it therefore please Your Majesty that it may be enacted ; and be 
it enacted by the Queen's most Excellent Majesty, by and with the 
Advice and Consent of the Lords Spiritual and Temporal, and Com- 
mons, in this present Parliament assembled, and by the Authority of 
the same, That the following Words and Expressions in this Act shall 
have the Meanings hereby assigned to them, unless there be something 
in the Subject or Context repugnant to such Construction ; (that is to 
say,) the Expression " Judicial Factor " or' " Factor " shall mean 
Factor loco tutoris, Factor loco absentis, and Curator bonis ; the Word 
" Tutor " shall mean any Person who after the passing of this Act 
shall be served Tutor of Law to any Pupil, or be appointed Tutor-dative 
to any Pupil or insane Person or Idiot ; the Word " Curator" shall 
mean any Person who after the passing of this Act shall be served as 
Curator to any insane. Person or Idiot; the Word C° Accountant 
shall mean the Accountant of the Court of Session, to be appointed 
under the Authority of this Act; the Expression " Lord Ordinary 
shall mean the Lord Ordinary of the Court of Session discharging the 
Duties of Junior Lord Ordinary in Time of Session, and the Lord 
Ordinary on the Bills in the Time of Vacation ; the Expression 

Court of Session" or " Court" shall, excepting as to the Power 
of passing Acts of Sederunt, mean either Division of the Court of 
Session ; the Word " Estate" shall include all Property and Funds, and 
all Rights heritable and moveable ; the Word " Lands" shall include 
all heritable Subjects ; Words used in the Singular Number shall be 
held to include several Persons or Things, and Words importing the 
Masculine Gender shall extend and be applied to Females as well 
as Males. 

Judicial' II. And be it enacted, That every Judicial Factor shall, within 
Factor to such Time after his Appointment as the Court shall direct, find 

fod 
Caution 

Caution for his duly accounting for his Intromissions and Manage- 
performing merit, and observing and performing every Duty incumbent upon 
his Duties. 

him as Factor, in Terms of the Rules prescribed or to be prescribed 
for the Discharge of his Office, and in case of his Failure to do so his 
Appointment shall fall ; and no Factor shall enter upon the Duties 
of his Office, nor shall an Extract of his Appointment be issued, 
until after such Caution is found and received as sufficient ; and the 
Factor shall extract his Appointment without Delay. 

III. And 
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III, And be it enacted, That every Judicial Factor shall, as soon 
as maybe after extracting his Appointment, and within Six Months 
at latest from ° the Date on which his Bond of Caution shall have 
been received, lodge with the Accountant a distinct Rental of all 
Lands committed to his Management, specifying the Rents, Reve- 
nues, and Profits of such Lands, the existing Leases, and other Rights 
affecting the Lands, and the public Burdens and other Burdens 
thereon, and a List of all Monies and Funds belonging and Debts 

-due to the Estate, specifying the Particulars of each Item, and the 
Interest or Revenue arising from the same, the Document by which 
the same is vouched, and the Nature and Value of any Security held 
for the same, and also an Inventory of any Household Furniture, 
Farm Stocking, Goods, or Moveables, including Rights moveable, 
forming Part of the Estate ; and he shall, without Delay after extract- 
ing his Appointment, recover all Writs and Documents of Importance 
belonging to the Estate, and collect all Monies due to the same not 
securely invested, and use all reasonable Diligence in ascertaining 
the exact Nature and Amount of the Estate placed under his Charge; 
and he shall produce all such Writs and Documents, and Information 
so obtained by him, along with the said Rental, List of Funds, and 
Inventory, to the Accountant, which Rental, List, and Inventory, 
when adjusted and approved of by the Accountant, shall be signed 
by him and the Factor, and shall form a Ground of Charge against 
the Factor ; and if at any Time thereafter any new Claims or Pro 
perty belonging to the Estate shall be discovered, the Factor shall 
report the same in his next Account of Charge and Discharge to the 
Accountant, who shall make such Alteration on the Rental, List, and 
Inventory as may be thereby rendered necessary. 

Judicial 
Factor to 
lodge with 
the Account- 
ant a distinct 
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IV. And be it enacted, That the Factor shall close his Account of Factor to 

Charge and Discharge once in every Year, on a Day to be fixed by 
the Accountant, and within One Month thereafter shall lodge such 
Account in the Office of the Accountant, with the Vouchers` num- 
bered, and referred to in the Account by 'Number : Provided always, 
that it shall *be competent for the Accountant, on Cause shown, to 
prorogate the Time for lodging such Accounts and Vouchers, but in 
no Case shall such Prorogation extend beyond Three Months from 
the Day fixed for the closing of the Accounts. 

V. And be it enacted, That the Factor shall lodge the Money in 
his Hands in some one of the Banks in Scotland established by Act 
of Parliament or Royal Charter, in a separate Account or on Deposit, 
such Account or Deposit being in his own Name as Judicial Factor 
on the Estate ; and if the Factor shall keep in his Hands more than 
Fifty Pounds .of Money belonging to the Estate for more than Ten 

Days, 

close his 
Accounts 
once a Year, 
and lodge the 
sane with 
Accountant. 

Factor to 
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Scotland. 
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Days, he shall be charged with a Sum to the Estate at the Rate of 
Twenty Pounds per Centum per Annum on the Excess of the said 
Sum of Fifty Pounds for such Time as it shall be in his Hands beyond' 
the said Ten Days ; and, unless the Money has been so kept from: 
innocent Causes, the Factor shall be dismissed from his Office, and 
shall have no Claim for Commission. 

VI. And be it enacted, That if the Factor shall misconduct him- 
self, or fail in the Discharge of his Duty, he shall be liable to such- 
Fine, and to ̀ the Forfeiture of the whole or any Part of his Com 
mission, and to Suspension or Removal from his' Office as Factor, 
and to Payment of Expenses, or to any One or more of such Penalties, 
as the Court in its Discretion shall decide; and that over and above 
such further Liability as he may be subject to as accords of Law 
in reparation of any Loss or Damage sustained by the Estate in' 
consequence of such Misconduct or Failure. 

Factor may VII. And be it enacted, That if at any Time it shall appear to 
appl 
pec 

alor the Factor that there is a strong Expediency for granting Abatement 
Powers. of Rent, either temporarily or permanently, or for renewing or 

granting a Lease for a Period of Years, or for draining, or `for 
erecting Buildings or Fences, or for otherwise improving the Estate 
in a Manner not coming within the ordinary Course of factorial 
Management, he shall report the same to the Accountant, who may 
order any necessary Inquiry, and shall state his Opinion thereon in 
Writing ; and such Report and Opinion may be submitted by the- 
Factor to the Lord Ordinary, with a Note praying for the Sanction 
of the Court to the Measure proposed ; and the Lord Ordinary shall, 
with or without further Inquiry, report the Matter to the Court, 
who, if they consider it expedient and consistent with due Regard to 
the Amount of the Estate at the Time, may sanction the Measure, 
and the Decision of the Court shall be final, and not subject to 
Appeal ; and if the Estate be held under Entail, it shall be lawful 
to the Court to authorize the Factor to take Proceedings for consti-' 
tuting as a Charge against the future Heirs of Entail, or otherwise 
recovering, the Money expended in making any Improvements upon 
the Estate, under and in Terms of an Act passed in the Tenth Year 

:10G. 3. c.51. of the Reign of His Majesty King George the Third, intituled An 
Act to encourage the Improvement of Lands, Tenements, and Here- 
ditaments in that Part of Great Britain called Scotland held under 
Settlements of strict Entail, and under and in Terms of an Act 
passed in the Session of Parliament holden in the Eleventh and' 

11 & 12Vict. Twelfth Years of the Reign of Her present Majesty, 'intituled An 
c 36. Act for the Amendment of the Law of Entail in Scotland ; but 

nothing herein contained shall be held as conferring Power on the 
Court 
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Court to authorize the Factor to build or enlarge a Mansion House 
upon the Estate, or to charge the Estate and future Heirs of Entail 
to a greater Extent than One Half the Amount with which the Heir 
in possession, if under no Incapacity to act, could have charged the 
Estate under the said Acts, or either of them ; and if any Factor 
having Charge of the Estate of any Lunatic or other Person incapable 
of managing his own Affairs shall deem it proper for the Comfort or 
Welfare of such Person that the whole or a Part of such, Estate should 
be sunk on Annuity, he shall report the Matter to the Accountant, 
who shall state his Opinion thereon in Writing, and such Report and 
Opinion shall be submitted by the Factor, with a Note as aforesaid, 
to the Lord Ordinary, who shall report the Matter to the Court, and 
it shall be in the Power of the Court to sanction the Measure, and 
the Decision of the Court shall be final, and not subject to Appeal; 
and in all other Mattersin which special Powers are, according to the 
existing Practice, in use to be granted by the. Court, the Court shall 
have Power to grant the same in like Manner and Form as is above 

provided. 

VIII. And be it enacted, That in all Cases in which Application Before spe- 

shall be made to the Lord Ordinary or the Court by any Factor, 
e. or c c. Powers, . 

granted, 
other Person having Right to make the same, for special Powers or Court to 

for the extraordinary Application of Money or Funds or Pro ert order such 
p y Intimation 

belonging to any Estate, the Lord Ordinary or Court shall order such to be made 

Intimation to be made as may be deemed proper. as may be 
deemed 
proper. 

IX. And be it enacted, That it shall be lawful for Her Majesty Power to 

and Her Heirs and Successors to appoint a Person versant in Law appoint 
Accountants 

and Accounts, to be called The Accountant of the Court of Session, 

for performing the Duties. of that Office, with such yearly Salary, 
not exceeding Six hundred Pounds, payable quarterly out of the Fee, 

Fund established by this Act, and with such Accommodation of 
Office Room, or reasonable Allowance for the same out of the said 
Fund, as may be fixed by the Commissioners of Her Majesty's Trea- 
sury, or any Three or more of them, but such Salary shall always 
be restricted, so as not to exceed the clear existing Proceeds of the 
aforesaid Fee Fund after deducting all other Charges thereon ; and 
the Accountant shall be allowed Two Clerks, whom he shall appoint, 
with a Salary not exceeding Two hundred Pounds yearly for the 
First and One hundred and fifty Pounds yearly for the Second, 

which Salaries shall also be paid quarterly out of the said Fee 
Fund ; and the Accountant shall hold no other official Situation in 
the Court, and shall not, directly or indirectly, by himself or any 
Partner, be engaged in Practice ; and he shall not directly or indi= 

rectly have any Management of or Intromission with any Money of 
50 any 
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any Estate under Charge of the Court ; provided always, that it shall 
be competent for the Court or for any Lord Ordinary to remit to the 
Accountant to examine and report in regard to any Matter depending 
before the Court or such Lord Ordinary, not connected with his 
official Duties, and in which it shall appear to the Court or such Lord 
Ordinary that the Report of an Accountant should be obtained, and 
for such Business the Accountant shall be entitled to reasonable 
Remuneration. 

General X. And be it enacted, That the Accountant shall superintend 
Nature of 
Accountant s 

generally the Conduct of all Judicial Factors and Tutors and Curators 
Duty ; coming under the Provisions of this Act already appointed or to be 

hereafter appointed, and shall see that they duly observe all Rules 
and Regulations affecting them for the Time. 

to assign a XI. And be it enacted, That on the Factor's Bond of Caution being 
Day for received as sufficient, it shall be transmitted by the Clerk to the closing first . 

Account; Process to the Accountant, who shall forthwith give a written Intima- 
tion, dated and signed, to the Factor or his Agent, stating that the 
Bond has been received, and assigning the Day on which the Factor is 
to close his first Account, being not less than Six nor more than 
Eighteen Months from the Date of such Intimation ; and on the Death 
or Insolvency of the Cautioner of any Factor such Factor shall forth- 
with give Notice in Writing to the Accountant of such Death or 
Insolvency, and the Accountant shall, as soon as the Fact shall come 
to his Knowledge, by means of such Notice or otherwise, require new 
Caution to be found. 

to adjust the 
Rental, List, 
and Inven- 
tory ; 

and to 
audit the 
Accounts. 

XII. And be it enacted, That the Accountant shall see that the 
Factor lodges a Rental, List, and Inventory in Terms of this Act, and 
shall, along with the Factor or his Agent, examine, verify, and adjust, 
and with the Factor sign the same, and shall ascertain the Circum- 
stances of the Estate, and call for all necessary Documents, so as to 
form a clear Rule of Charge against the Factor at the Commencement 
of his Office, and the Accountant shall retain such Rental, List, and 
Inventory. 

XIII. And be it enacted, That the Accountant shall see that the 
Factor's Accounts of Charge and Discharge, with the Vouchers thereof, 
are duly lodged, and shall thereafter examine the same without undue 
Delay, and audit the Account on the general Principles of good 
ordinary Management for the real Benefit of the Estate and of those 
interested therein, and he shall consider the Investments of the Estate 
and the Sufficiency thereof, and he shall be entitled to require from the 
Factor all necessary Information and Evidence, and he shall fix the 
Amount of the. Factor's Commission for the Period embraced by the 

Audit 



12° & 13. V'ICTORI]E, Cap. 51. 423 

Pupils Protection (Scotland). 

Audit according to his Opinion of what is just in each particular Case, 
and he shall strike the Balance and shall state the Result of his Audit 
in the Form of a short Report, and if he has made any Corrections 
on the Account, he shall, if required by the Factor, explain such 
Corrections and his Reasons for making them. 

XIV. And be it enacted, That the Accountant shall have Power, 
upon Report to and with the Approval of the Lord Ordinary, where 
the Sum involved exceeds Twenty Pounds, and without such Report 
and Approval where the Sum involved is less than Twenty Pounds, 
to dispense with the Rules of exact Diligence in any Matter of 
factorial Management. 

XV. And be it enacted, That the Accountant's Audit and Report 
shall be conclusive against the Factor and his Cautioner if written 
Objections shall not be lodged by the Factor with the Accountant 
within Twenty Days from the Date of such Audit and Report being 
communicated to the Factor ; but if Objections be lodged, the Ac- 
countant, shall consider the same, and may alter his Report if he 

sees Cause ; and unless the Objections are allowed or departed from, 
the Account and Report and whole Proceedings shall be transmitted 
by the Accountant to the Lord Ordinary, who shall call the Factor 
or his Agent, and if necessary the Accountant, before. him at 
Chambers in reference thereto, and the Lord Ordinary or the Court, 
if the Matter shall be reported or brought under Review, may affirm, 

vary, or reverse the Audit and Report of the Accountant, and 

may reserve any Question or Questions which are raised in the 
Objections for the Factor till the final Audit of his Accounts, directing 
the Account to be balanced for the present, as the Lord Ordinary 
or the Court may think expedient and just ; and no Judgment of the 

Lord Ordinary, pronounced as aforesaid, shall be subject to Review at 

the Instance of the Accountant, nor, in case the Lord Ordinary shall 

reserve any Question as aforesaid, shall it be competent to the Factor 
to reclaim against such Reservation ; but in case the Lord Ordinary 
shall decide against the Factor, he may bring the Interlocutor under 
Review of the Court, by a short Note of Appeal from the Lord 
Ordinary's Judgment, and the Judgment of the Court shall not be 

subject to Appeal at this Stage nor till the Termination of the Factory, 
without the Leave of the Court : Provided always, with reference to 
such Discussion between the Accountant and the Factor, that at the 
Audit of the Factor's Accounts, at the Termination of his Factory, it 
shall be competent to the Factor and his Representatives, or to any suc- 

ceeding Factor, or to any Parties beneficially interested in the Estate, 
to enter upon such Matter of Objection, if the same has been reserved, 

but if the same has been decided by the Lord Ordinary or the Court, 
the 

Rules of 
exact Dili- 
gence may 
be dispensed 
with. 

Accountant's 
Report con- 
clusive 
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the. Decision shall not be opened up except upon Cause shown ; and 
the Factor shall not be entitled to charge the Expense of any such 
Proceedings against the Estate, without-the special Authority of the 
Lord Ordinary or the Court. 

Cautioner XVI. And be it enacted, That it shall be lawful for the Cautioner 

hard before to appear and be heard before the Accountant during the course of the 
the Ac- Audit, or to state Objections to the Audit within Twenty Days from 
countant. the Date of the Report being intimated to the Factor as aforesaid, 

unless the Accountant shall grant further Time, not exceeding Six 
Weeks ; and for the Purpose of stating such Objections the Ac- 
countant shall, if required, furnish to the Cautioner a Copy of his 
Report, and the Expense of such Copy, and of any Discussion that 
shall take place during or after the Audit at the Instance of the 
Cautioner, shall be borne by the Cautioner, and not by the Estate : 

Provided always, that no Objection stated on the Part of>the Cautioner 
shall be any Ground for delaying any Consignation of any Balance 

ordered by the Accountant or otherwise giving immediate Effect to 
the Audit. 

Parties inte- 
rested may, 
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up Audit of 
Accounts. 
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XVII. And be it enacted, That, either at the Termination of the 
Factory or during its Subsistence, it shall be competent for any Party 
beneficially interested in the Estate, or for any succeeding Factor, to 
make Appearance, and upon Cause shown to open up the Audit of all 
Accounts which have been audited by the Accountant in Absence of 
such Party or succeeding Factor, and also all Questions in the Ac- 
counting which have either not been submitted to the Decision of the 
Lord Ordinary or the Court or been reserved, and also all Questions 
which have been decided merely as between the Accountant and the 
Factor or between the Factor and some other Beneficiary, reserving 
always to the Factor and his Representatives their Answers and De- 
fences as accords of Law ; but if such Party or succeeding Factor shall 

so appear, and such Question shall be opened up and decided, the 
Judgment, if pronounced between the Factor and a Party beneficially 
interested, shall be final and conclusive as between them and their 
Representatives, and if pronounced between the Factor and succeeding 
Factor, shall be final and conclusive against the Factor and the Estate. 

XVIII. And be it enacted, That the Accountant shall make an 

annual Report to the Court of Session, containing such Particulars as 

he may think fit, or as the Court may by' Act of Sederunt or other- 
wise require, of all Judicial Factories, whether granted before or after 
the passing of this Act, then subsisting or remaining unsettled, and 
of his own Proceedings in reference to the same, and such annual 
Report shall be printed at the Cost of the Fee Fund established by 
this Act. 

XIX. And 
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XIX. And be it enacted, That the Accountant shall make all such 
Requisitions or Orders on the Factor as he may consider necessary ; 

and if such Requisition or Order shall be disobeyed or neglected, he 

shall report the same to the Lord Ordinary, giving previous Notice 
to the Factor or his Agent, who shall lodge Objections in Writing, 
if he any has, within Forty-eight Hours after such Notice ; and the 
Lord Ordinary is hereby empowered, on considering such Requisition 
or Order with the Objections thereto, if any, to recal or vary, confirm 
or repeat such Requisition or Order; and the Interlocutor of the 
Lord Ordinary shall be final and conclusive against the Accountant, 
and also against the, Factor, unless he shall, at the Time of pronouncing 
Judgment, give Notice of his Intention to bring the Judgment under 
Review, in which Case the Lord Ordinary shall dispose of the Matter 
of Expenses and give any Interim Order that may be necessary, 
which Interim Order shall not be subject to Review. 

XX. And be it enacted, That the Accountant shall, at all Times 
when requisite, report to the Lord Ordinary or the Court any Dis- 
obedience of any Requisition or Order, and any Misconduct or Failure 
in Duty on the Part of a Factor, or any Claims arising against a 

dismissed Factor or a Factor's Cautioner, or against the Repre- 
sentatives of a Factor or Cautioner deceased ; and it shall be com- 
petent for the Lord Ordinary or the Court, on the Accountant's 
Report, to deal immediately with the Matter as accords of Law. 

Accountant 
to make 
Requisitions 
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XXI. And be it enacted, That if the Accountant shall possess When Mal. 
Information that shall lead him on reasonable Grounds to suspect versation 

Malversation or Misconduct on the Part of the Factor, such as ina suasonably 
3' suspected, a 

infer Removal or Punishment, he shall be entitled to lay a Case before Case to be 

Her Majesty's Advocate, who shall have Power to direct such Inquiry HernMa 
d to 

and to take such- Proceedings by Petition and Complaint, or otherwise, jesty's Advo- 

as he shall think proper. cate. 

XXII. And be it enacted, with regard to all Factories subsisting at 
the Date of the passing of this Act, That if no Inventory and Rental 
has been lodged in Terms of the aforesaid Act of Sederunt, the 
Factor shall forthwith, after the passing of this Act., lodge a Rental, 
List of Funds, and Inventory of Moveables in manner provided by 
.this Act, and the same shall be -adjusted and signed as also herein- 
before provided ; and if his Accounts shall be in arrear, he shall 
forthwith lodge the same, with the Vouchers, in the Manner provided 
by this Act, and the Accountant shall audit his Accounts in so far as 
not already audited ; and the Factor shall, in reference to all Monies 
which may come into his Hands after the passing of this Act, consign 
the same in Bank, in manner and under the Penalties herein provided ; 
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and in reference to any Balance which may be in his_ Hands at the 
Date of the passing of this Act, he shall consign the same in Bank at 
latest before the First Day of June One thousand eight hundred and 
fifty, after which Date the Provisions of this Act for consigning Money 
shall apply to such Factor in all respects ; and in all other respects 

the whole Provisions of this Act shall take ,effect ' from and after the 
passing thereof, in regard to Factories constituted before the passing 
of this Act, in so far as the same admit of Application thereto. 

Provision as XXIII. And be it enacted, in regard to all Factories constituted 
to past Fac- before the passing of this Act, That any Settlement made of any 
tories infor- 
mally settled such Factory, though informal, shall be held as a prima facie Discharge 
or desperate. to the Factor, and the Accountant shall not report the same as a 

Power to 
Treasury 
to appoint 
additional 
Clerks to 
bring up 
Arrears. 

subsisting Factory, or require further Proceedings therein, but 
reserving the Right of all Parties interested in the Estate to show 
Cause to the Accountant or the Court why such Settlement should 
not be held as a Discharge to the Factor, in which Case, if the Cause 
shown shall be satisfactory to the Accountant or the Court, the 
Factory shall be held as subsisting and be proceeded with ; and in 
any such Factory in which, though there has been no Settlement, it 
shall appear that no Benefit is likely to be derived by the Parties 
interested in the Estate from farther Proceedings therein, and no 
Party interested shall make Appearance and require such Proceedings, 
the Accountant shall place amongst the Papers connected with the 
Estate a Memorandum of the Circumstances, and shall state in his 
Report that further Proceedings are for the present unadvisable. 

XXIV. And whereas there is at present a great Arrear in auditing 
the Accounts of Judicial Factors in the Factories now existing, and it 
may be beyond the Power of the Accountant to bring up such Arrear 
with the Aid only of his ordinary Establishment : Be it enacted, That 
it shall be lawful for the Commissioners of Her Majesty's Treasury, 
or any Three or more of them, to appoint such additional Clerks as 

may be required for that Purpose, but during such Time only as such 
additional Assistance shall be required for such Purpose, and to 
permit such Clerks to be remunerated out of the Fee Fund hereby 
established by Salary or otherwise. 

Provisions of XXV. And be it enacted, That except as to the Mode of Ap- 
the Act made pointment and Caution, the Provisions of this Act relating to Judicial 
applicable to 
Tutors of Factors, or relating to the Office, Powers, and Duties of the Ac- 
Law, Tutors- countant appointed b this Act, shall be applicable, in so far as the 
dative, and by 
Curators to same admit of Application, to every Person who, after the passing 
Insane 
Pvranna_ of this Act, shall be served Tutor of Law to any Pupil, or appointed 

Tutor-dative to any Pupil or Insane Person or Idiot, or served 
Curator to any Insane Person or Idiot. 

XXVI. And 
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XXVI. And be it enacted, That, from and after the passing of Bonds of 

this Act, in every Service of a Person as Tutor of Law to a Pupil, orTuutors Ttors for 
and 

as Curator to an insane Person or Idiot, there shall, besides the Curators. 

Obligations usually inserted therein, be inserted in the Bond of 
Caution 'taken by the Clerk in such Service an Obligation to observe 
and perform every Duty incumbent on such Person, in Terms of the 
Rules prescribed or to be prescribed for the Discharge of his Office 
in all respects, together with a Consent ,to Registration in the Books 
of Council and Session for Execution ; and such Bond of Caution 
shall, be transmitted, with the other Steps of Procedure, to the 
Director of Chancery, who shall forthwith transmit the same to 
the Accountant ; and no Extract of the Retour in such Service shall 
be given out, nor any Letters of Tutory or Curatory be issued 
thereon, until such Bond of Caution shall have been received by the 
Director of Chancery ; and in Bonds of Caution to be taken in the 
Court of Exchequer from Tutors-dative to Pupils or Insane Persons 
or Idiots there shall, besides the usual Obligations, be inserted an 
Obligation to the Effect aforesaid ; and such Bonds of Caution shall 
remain in the Court of Exchequer, according to the Rules of that 
Court. 

XXVII. And be it enacted, That it shall be lawful for the Court of 
Session or Court of Exchequer, as the Case may be, to limit upon 
Cause shown the Caution to be found by Factors and Tutors and 
Curators to a specified Amount, and also to authorize, if they shall 
deem it expedient, Bonds or Policies of the British Guarantee Associa- 
tion, or other public Company incorporated by Act of Parliament or 
Royal Charter carrying on Guarantee Business within Scotland, to 
be accepted and taken instead of Bonds of Caution by private 
Individuals. 

Amount of 
Caution for 
Factors, &c. 
may be 
limited, and 
Bonds of 
Caution by 
Guarantee 
Associations, 
&c. taken. 

XXVIII. And be it enacted, That whenever the Director of Chan- Certified 

cery shall issue Letters of Tutory or Curatory, proceeding on any 
Letters of 

Service or Gift dated after the passing of this Act, he shall transmit a Tutory or 
certified Copy of such Letters to the Accountant, who, after making Curator 

e 
to 

an Entry thereof in his Books, shall transmit the same to One of Basis of a 

the Principal Clerks of Session in order of Seniority, and by Rotation ; summary 

and such certified Copy, when so transmitted, shall be held as esta- 
Process. 

blishing a summary Process in regard to the Estate to which such 
Letters relate before that Division of the Court to which such 
Clerk shall belong, to the same Effect as if the Tutor or Curator to 
whom such Letters are issued had been appointed Judicial Factor by 
the Court on a Petition in ordinary, Form ; and such certified Copy 
shall be held for the Purposes of this Act as equivalent to such 
Appointment. 

XXIX. And 
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Tutors, &&e. XXIX. And be it enacted, That any Person who before the 
served before passing of this Act shall have been served Tutor of Law to any 
the passing 
of this Act Pupil, or appointed Tutor-dative to any Pupil or Insane Person or 
may put Idiot, or served Curator to any Insane Person or Idiot, shall with 
themselves 
under its Pro- Consent of his Cautioner have Right at any Time during the Con. 
visions. tinuance of his Office to place himself and his Cautioner and the 

Estate under the Provisions of this Act, by presenting to the Director 
of Chancery'a written Statement of his Desire to that Effect, signed 

by himself and his. Cautioner and duly attested, and the Director of 
Chancery shall retain such Statement, and shall transmit a certified 
Copy thereof, and of the Letters of Tutory or Curatory issued to 
the Applicant, to the Accountant, who shall transmit the same to one 

of the Principal Clerks of Session in the Manner aforesaid, and' such 
certified Copies when so transmitted shall be held as establishing a 

summary Process in regard to the Estate as aforesaid, and the whole 
Provisions of this Act shall thereafter be applicable to the said Tutor 
or Curator and his Cautioner and the Estate in the same Manner 
as if such Tutor or Curator had been served or appointed after the 
passing of this Act, and the Tutor or Curator and his Cautioner 
shall be held as bound for due Fulfilment of all the Provisions of 
this Act accordingly. 

Rental, List, 
and Inven- 
tory to be 
equivalent to 
tutorial or 
curatorial 

_. Inventory. 

XXX. And be it enacted, That the Rental, List, and Inventory 
lodged with the Accountant in Terms of this Act by any Tutor or 
Curator as aforesaid shall be held as equivalent to the tutorial or 
curatorial Inventory directed to be given up by an Act of the Scottish 
Parliament, passed in the Year One thousand six hundred and 
seventy-two, intituled Act concerning Pupils and Minors, and their 
Tutors and Curators ; and the Report of any additional Funds or 
Property belonging to the Pupil or Insane Person or Idiot, in Terms 
of this Act, shall be held as equivalent to an Eik to a tutorial or 
curatorial Inventory in Terms of the said recited Act which is hereby 
repealed, in so far as may be necessary to give Effect to these Enact 
ments, but no farther. 

Resignation XXXI. And be it enacted, That the Court shall have Power, oil 
and Removal Cause shown, to remove or accept the Resignation of any Tutor or 

Tutors and 
Curator coming under the Provisions of this Act, and to appoint a Cur 
Factor loco tutoris or Curator bonis in his Room. 

Remunera- 
tion and Re- 
sponsibility 
of Factors 
and Curators 
not altered. 

XXXII. And be it enacted, That nothing herein contained shall be 

held to confer on any such Tutor or Curator a Right not now exist- 
ing in,Law to Remuneration for the Discharge of the Duties attached 
to his Office, or to limit his Powers or alter the Rules of his Respon- 

sibility 
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sibility as by Law now existing, excepting in so far as is herein 
expressly provided.. 

XXXIII. And be it enacted, That the .Accountant shall have Power 
to require the Officers of any Bank with which any Factor or Tutor 
or Curator shall have opened an Account for the Estate under his 
Care,. to exhibit all Entries in the Books of such Bank connected 
with such Estate, and the Officers of such Bank are hereby required 
to exhibit the same accordingly, and to allow the Accountant to take. 
such Copies thereof as he may require. 

XXXIV. And be it enacted, That it shall be competent for any 
Factor, Tutor, or Curator, at the Termination of his Office, to present 
a Petition to the Court- for his Discharge, calling all Persons interested 
in the Estate,. so far as known to him, as Parties to such Petition, and 
the Court shall order such Intimation and Service as they may think 
fit ; and it shall be competent to any Persons so called, or to any 
other Persons showing Right and Interest, to appear as Parties, and, 
upon Cause shown to open up the Audit of the Factor's Accounts, 
and, thereafter, and after receiving the Report of the Accountant, and 
making any further Inquiry which may be necessary, the Court shall 
pronounce Judgment thereon ; and such Judgment, if it shall discharge 
such Factor, Tutor, or Curator, shall be final and conclusive against 
all Parties concerned, though pronounced in Absence, provided the 
same shall not be opened up as a Decree in Absence in the Court of 
Session within the. Time limited for appealing to the House of Lords, 
or shall not be appealed from within that Time. 

Power to 
Accountant 
to require 
Information 
from Banks. 

Discharge 
of Factors, 
Tutors, and 
Curators. 

XXXV. And be it enacted, That the Accountant shall be the Account- 
Custodier of all Bank Deposit Receipts and other Vouchers for Sums ant to be 

Custodier 
of Money already placed or to be hereafter placed in Bank under of Bank. 
Authority of the Court, and of all judicial Bonds of Caution and other Receipts. 

judicial Bonds granted or to be granted under the Authority of the 
Court or any of the Judges thereof, or in reference to the Business 
thereof, and all other Documents of a like Nature, which, according 
to, the present Law or Practice, are entrusted to the keeping of the 
senior Principal Clerk of Session, who, after the Commencement 'of 
this Act, shall cease to discharge his present Duty as Custodier of 
such Documents, and shall transfer all such Documents as. are in his 
Possession to the Accountant ; and thereafter the Clerk in each Pro- 
cess in which Consignation is made shall lodge all such Bank 
Receipts and Bonds or Vouchers in the Hands. of the Accountant, 
whose Acknowledgment, therefor shall. be an Acquittance to such 
Clerk. .. 

5 Q XXXVI. And 
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Records in XXXVI. And be it enacted, That the whole Records and Papers 
the Account- 
ant's office relating to Factories, Tutories, and Curatories retained in the Ac- 

to lie open countant's Office shall be open to Inspection on Payment of such Fees 
for Inspec- as may be fixed by the Court; but shall remain in the Office, and 
tion: 

not be lent out unless under Authority of the Court or of the Lord 
Ordinary, and Copies therefrom, attested by the Accountant, shall 
have the same Authority as the Originals themselves, and shall be 
furnished to any Party requiring the same, on Payment therefor of 
such Fees as may be fixed by the Court ; and such Fees for Inspec- 
tion and attested Copies shall be paid weekly by the Accountant into 
the Fund herein-after established. 

Banks to ac- 
cumulate 
Principal and 
Interest on 
Accounts 
and Deposits. 

XXXVII. And be it enacted, That from and after the passing of 
this Act every Bank in Scotland with which any Money shall have 

been or shall be deposited or lodged by any Judicial Factor, Tutor, or 

Curator, or under Authority of any Court in Scotland, or with refe- 

rence to any Suit in any Court in Scotland, whether on Deposit 
Receipt or on Account Current, or otherwise, shall once at least in 
every Year accumulate the Interest with the Principal Sum, so that 
both shall thereafter bear Interest together as Principal ; and any 
Bank failing so to do shall be liable to account as if such Money had 
been so accumulated. 

Provision for XXXVIII. And be it enacted, That in case of the Illness or tem- 
Accountant's porary Absence of the Accountant the Lord President of the Court of 
Illness or 
temporary Session, or other Judge acting as President for the Time, may autho- 
Absence. rize any one of the Accountant's Clerks or other qualified Person to 

discharge the Duties of the Accountant for the Time. 

Establish- XXXIX. And be it enacted, That for establishing the Fee Fund 
ment of Fee herein-before mentioned there shall be payable by each Estate under 
Fund. 

charge of a Judicial Factor, and by each Estate of a Pupil to whom 
a Tutor of Law shall hereafter be served, and by the Estate of every 
Pupil, Insane Person, or Idiot to whom a Tutor-dative shall hereafter 
be appointed, and by the Estate of every Insane Person or Idiot to 
whom a Curator shall hereafter be served as aforesaid, and by all 
other Estates or Parties whom the Court may deem to have Benefit 

from the Services of the Accountant, such Fees as shall from Time to 
Time be authorized by the Court, having due Regard to the Sums 

required for the Purposes of this Act, and to the Interests of the 
Estates to be benefited thereby ; and such Fees shall be lodged by 
the Accountant at least once in every Week in,that Bank in Edin- 
burgh which for the Time shall be employed by Government to 
transact its Business there ; and such Fees, with any Interest accruing 
thereon, shall form a Fee Fund, out of which the Accountant shall 

draw 
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draw and pay his own Salary and the other Salaries herein directed to 
be paid, and the whole Expenses attending his Office and Duties ; and 
the Accountant shall annually exhibit an Account of his Intromissions 
with the said Fee Fund to the Queen's and Lord Treasurer's Remem- 
brances of the Court of Exchequer in Scotland, who is hereby 
required to examine and audit such Account, and thereafter to submit 
the same to the Lord President of the Court of Session with a view 
to the Re-consideration by the Court of the Fees then in use to be 
charged, and such Fees shall be so regulated, increased, or diminished 
by the Court from Year to Year, or oftener, as to keep up the Fee 
Fund to an Amount sufficient for answering the Charges thereon, and 
for providing such reserved Fund as may be necessary to meet the 
current and contingent Expenses of the Establishment ; and any 
Surplus arising on such Fee Fund shall be paid over to the said 
Queen's and Lord Treasurer's Remembrancer, and remain in his 
Hands to meet the future Charges on such Fee Fund ; and the Ac- 
countant shall enter into Bond to Her Majesty with Surety for his 
Intromissions to the Satisfaction of the said Queen's and Lord Trea- 
surer's Remembrancer, and to such Amount, and either by a public 
Company or private Individual, as to him may seem proper. 

XL. And be it enacted, That it shall be competent to the 
Court of Session, and they are hereby authorized and required, from 
Time to Time to pass such Acts of Sederunt as shall be necessary 
or proper for the further Regulation . of the Manner of appointing 
Judicial Factors, and the Manner of discharging their Duty, and 
the Manner of discharging the Duties of the Accountant, and the 
Manner of applying the Provisions of this Act to the Case of Tutors 
and Curators, and the Forms of Process to be used in pursuance of 
this Act, and the Manner of verifying by Affidavit, Declaration, 
Certificate, or otherwise the Sufficiency of the Caution offered for 

Factors, Tutors, and Curators, and all other Matters requisite for 

more effectually carrying out the Purposes of this Act. 

Power to 
pass Acts of 
Sederunt. 

XLI. And be it enacted, That this Act may be amended or Act may be 

repealed by any Act to be passed during the present Session of amended, &c. 

Parliament. 
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