Impact Assessment

Title: Law Enforcement and Security (Separation Date: 29 September 2020

Issues etc.) (EU Exit) Regulations 2020 Stage: FINAL

Intervention: Domestic

IANo: HO0379 RPC Reference No: N/A Measure: Secondary legislation

Lead department: Home Office

- . Enquiries: Leo G d
Other departments or agencies: Ministry of Justice quin 0 \arwoo

Leo.Garwood@homeoffice.gov.uk

RPC Opinion: Not Applicable Business Impact Target: Not a regulatory provision
Cost of Preferred (or more likely) Option (in 2019 prices)
Net Present Social Business Net Present Net cost to business
Value NPSV (£m) N/A" | value BNPV (£m) N/A per year EANDCB (£m) N/A

What is the problem under consideration? Why is government intervention necessary?

The UK Government is preparing for a range of possible outcomes at the end of the Transition
Period (TP). As part of this, and irrespective of the outcome of UK-EU negotiations, the UK must
have a fully functioning legal framework that reflects the Withdrawal Agreement (WA) between the
UK and the European Union (EU), and the EEA EFTA Separation Agreement (SA) between the
UK and Norway, Iceland and Liechtenstein (the EEA EFTA States’). The Government is
implementing secondary legislation to give full effect to these Agreements in domestic law, and to
ensure the UK has a fully functioning statute book at the end of the TP.

What are the policy objectives and the intended effects?

In order to enable the Government to meet its obligations under the WA and SA and ensure the
law is clear and accessible to operational partners, these Regulations will support the
implementation of separation provisions (and related data provisions) contained in the WA and SA
relating to law enforcement and criminal justice (LECJ) cooperation. The WA and SA provisions
will take effect at the end of the TP regardless of the outcome of current UK-EU negotiations. This
will allow for the “winding down” of existing UK-EU/EEA EFTA cooperation and the smooth
transition to new arrangements after the TP. The Regulations will also address a number of
deficiencies in retained EU law in this area that would otherwise arise at the end of the TP.

What policy options have been considered, including any alternatives to regulation? Please justify preferred
option (further details in Evidence Base)

Retaining existing LECJ arrangements is not possible as they will cease to be available at the end
of the TP when certain provisions within the WA and SA come into effect. The options are:
Option 0: Do not legislate (do nothing): the UK Government would not legislate to give full effect
to the LECJ elements of the WA and SA in domestic law, or address failures of retained EU law to
operate effectively at the end of the TP and ensure a fully functioning statute book.

Option 1: Legislate (the Government’s preferred option): the UK would legislate to give full
effect to its legal obligations in the Agreements, and to address legislative deficiencies as
described in Option 0. The statute book would continue to function effectively, providing certainty
and clarity to operational partners.

Main assumptions/sensitivities and economic/analytical risks Discount rate (%) N/A

These Regulations are required regardless of the outcome of UK-EU/EEA EFTA negotiations.
To estimate case volumes affected it was assumed that cases are distributed evenly throughout
the year. It is unlikely this has any impact on the results.

Will the policy be reviewed? It will not be reviewed. If applicable, set review date N/A

I have read the Impact Assessment and | am satisfied that, given the available evidence, it represents a
reasonable view of the likely costs, benefits and impact of the leading options.

Signed by the responsible Minister: ""%’AM Date: 7 October 2020
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Summary: Analysis & Evidence Policy Option 1

Description:
FULL ECONOMIC ASSESSMENT
Year(s): | Price Base 2019/20 | PV Base 2019/20 | Appraisal 10 Transition 1
Estimate of Net Present Social Value NPSV (£m) Estimate of BNPV (Em)
Low: N/A | High: N/A | Best: N/A | Best BNPV N/A
Transition Ongoing Total | Average/year To Business
COSTS, £m Constant Price Present Value Present Value Constant Price Present Value
Low N/A N/A N/A N/A N/A
High N/A N/A N/A N/A N/A
Best Estimate N/A N/A N/A N/A N/A

Description and scale of key monetised costs by ‘main affected groups’
Costs have not been monetised.

Other key hon-monetised costs by ‘main affected groups’

There will be downstream cost implications for the Ministry of Justice (MoJ) as the legislation
adds Norway and Iceland to the list of territories specified under Part 2 of the Extradition Act.
These costs are expected to be negligible as there only two to three extradition cases from the
UK to Norway/Iceland per year.

BENEFITS’ £m COI;?;?I;’I&: Presce)nrt]%/(:lrlzg Present -{/gltliel Ag:r:;g:t%ﬁi; -ll;(r:esBel:\?:?a?::
Low N/A N/A N/A N/A N/A
High N/A N/A N/A N/A N/A
Best Estimate N/A N/A N/A N/A N/A

Description and scale of key monetised benefits by ‘main affected groups’
Benefits have not been monetised.

Other key non-monetised benefits by ‘main affected groups’
Legislating will provide legal and operational certainty for the public sector, which could otherwise
incur additional costs (including from the risk of litigation). Legislating will:
e Provide operational clarity regarding procedures (for example, requests) that are initiated
but not completed before the end of the TP.
e Give full effect to LECJ rights and obligations in the WA and SA in the UK legal system.
e Correct deficiencies to ensure the UK has a fully functioning statute book at the end of the
TP.
Legislating will have wider unquantified societal benefits in reducing uncertainty which could lead
to poorer or impeded law enforcement and criminal justice (LECJ) cooperation between the UK
and EU Member States, and ultimately could result in poorer justice outcomes.
BUSINESS ASSESSMENT (Option 1)

Direct impact on business (Equivalent Annual) £m:

Cost, £m N/A Benefit, €m N/A Net, £m N/A

Score for Business Impact Target (qualifying provisions only) £m: N/A

Is this measure likely to impact on trade and investment? N

Are any of these organisations in scope? Micro N |Small N | Medium N |Large N
Whgt is the CO2 equiyalent change in greenhouse gas emissions? Traded: N/A | Non-Traded: N/A
(Million tonnes COz equivalent)

PEOPLE AND SPECIFIC IMPACTS ASSESSMENT (Option 2)
| Are all relevant Specific Impacts included? | Y | Are there any impacts on particular groups? | N |




Evidence Base (for summary sheets)

Strategic Overview

A.1 Background

The UK currently participates in a number of EU LECJ measures which provide for
cooperation in the areas of security, law enforcement and judicial cooperation in criminal
matters. A body of EU law, including Council Decisions, Directives, and EU Regulations,
governs cooperation on these matters among participating countries.

In January 2020, the UK ratified the Withdrawal Agreement (WA) with the EU and the
Separation Agreement (SA) with the European Economic Area (EEA) European Free Trade
Association (EFTA) States. As a result, separation provisions (also known as ‘Other
Separation Issues’, or OSIs) concerning ongoing LECJ cooperation, contained within Title
V of Part 3 of the WA and Title Il of Part 3 the SA, and related data and information
protection provisions contained within Title VIl of the WA and Title IV of the SA, will take
effect at the end of the Transition Period (TP). The function of these provisions is to allow
for the ‘winding down’ of existing arrangements and the smooth transition of UK-EU/EEA
EFTA cooperation to the arrangements that will take effect after the TP ends. These
provisions in the WA and SA will take effect at the end of the TP regardless of the outcome
of the UK-EU and UK-EEA EFTA negotiations on LECJ, and also place reciprocal
obligations on EU Member States and EEA EFTA States.

Certain amendments to UK law are required so that the Government can give full effect to
these provisions in the domestic legal system and so that the law is clear and accessible to
operational partners. This will ultimately allow the Government to meet its obligations under
the WA and SA.

Additionally, the Government must also address six deficiencies which would otherwise
arise in the UK statute book at the end of the TP, when the body of EU law in relation to
LECJ cooperation ceases to apply in the UK, except insofar as it is converted into domestic
law as ‘retained EU law’ or as required to continue to apply under the WA or SA. These
mostly relate to matters which have arisen since the Government legislated to address
deficiencies through the Law Enforcement and Security (Amendment) (EU Exit) Regulations
2019. These deficiencies include amendments to reflect the adoption of new EU
Regulations, the UK’s connection to Prim, and a correction in relation to a Mutual Legal
Assistance (MLA) Convention.

A.2 Groups Affected

The policy will impact UK public sector bodies which operate the security, law enforcement
and criminal justice measures in scope of the Regulations. This includes central authorities,
executing judicial authorities, law enforcement agencies, and the criminal justice system
(CJS) across the UK. The introduction of these Regulations will ensure the law is clear and
accessible to these operational partners.

It will also affect individuals and society as a whole. Individuals will similarly benefit from the
certainty provided by UK law, and therefore their rights and obligations in the UK legal
system, being made more clear and accessible to them. Further, individuals and society
more generally will benefit from the fact that greater legal and operational clarity will ensure
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that UK-EU/EEA EFTA co-operation in relation to ongoing LECJ cases and procedures at
the end of the TP continues to function effectively. This will avoid poorer security and criminal
justice outcomes for those involved in these ongoing cases and procedures.

A.3 Consultation
Within Government

Though the Home Office leads on these Regulations, the Home Office continues to work
very closely with the Ministry of Justice given that the Regulations also cover matters relating
to criminal justice. It was confirmed with Cabinet Office that no wider cross-government
consultation was required given the technical nature of the Regulations, the lack of
alternative policy options, that their effect is strictly limited to Home Office and Ministry of
Justice policy interests, and that the primary effect will be to maintain operational continuity
by applying current LECJ arrangements to the limited number of cases and procedures that
are still ongoing at the end of the Transition Period.

The Home Office works closely with the police, other law enforcement and criminal justice
agencies in the UK, as well as the devolved administrations, to ensure the UK is ready for a
range of possible outcomes at the end of the year — both negotiated and non-negotiated.
The Home Office regularly meets with about 20 delivery partners to review preparations and
monitor any risks to readiness. These efforts to prepare the UK for the end of the TP have
involved engagement with operational partners and devolved administrations on the LECJ
provisions contained within the WA and SA, including these Regulations.

Public Consultation

No public consultation was required for the same reasons that cross-government
consultation was not viewed to be necessary: the technical nature of the Regulations, the
lack of alternative policy options, that their effect is strictly limited to Home Office and Ministry
of Justice policy interests, and that the primary effect will be to maintain operational
continuity by applying current LECJ arrangements to the limited number of cases and
procedures that are still ongoing at the end of the Transition Period.

Rationale for intervention

The UK Government is preparing for a range of possible outcomes at the end of the
Transition Period (TP). As part of this, and irrespective of the outcome of UK-EU
negotiations, the UK must have a fully functioning legal framework that reflects the
Withdrawal Agreement (WA) between the UK and the European Union (EU), and the EEA
EFTA Separation Agreement (SA) between the UK and Norway, Iceland and Liechtenstein
(‘the EEA EFTA States’). The Government must give full effect to these Agreements in
domestic law, and ensure the UK has a fully functioning statute book at the end of the TP.

The actions set out above are all technical changes to legislation. These changes cannot be
delivered through alternative means other than government action, that is, implementing
these legislative changes via secondary legislation. As such government intervention is
necessary.



Policy objective

The intended outcomes are to enable the Government to meet its obligations under the WA
and SA and ensure the law is clear and accessible to operational partners, enabling the
Government to properly protect the public. Legislating to make the required technical
changes will allow for the implementation of separation provisions (and related data
provisions) contained in the agreements relating to LECJ cooperation. These provisions will
take effect at the end of the TP regardless of the outcome of negotiations. Legislating in this
way will support the “winding down” of existing UK-EU/EEA EFTA cooperation and the
smooth transition to new arrangements after the TP. The Regulations will also address a
number of deficiencies in retained EU law in this area that would otherwise arise at the end
of the TP.

Overall, this will have the specific benefits listed in section E below.

Options considered and implementation

Option 0: Do not legislate (do nothing): the UK would not legislate to give full effect to the
LECJ elements of the WA and SA in domestic law, or to address failures of retained EU law
to operate effectively at the end of the TP and ensure a fully functioning statute book.

Option 1: Legislate (the Government’s preferred option): the UK would legislate to give
full effect to its legal obligations in the agreements, and to address legislative deficiencies
as described in Option 0. The statute book would continue to function effectively.

Preferred option and implementation plan

The required technical changes to legislation will be delivered via secondary legislation,
entitled the Law Enforcement and Security (Separation Issues etc.) (EU Exit) Regulations
2020. These Regulations are being laid in the Autumn to ensure that they come into effect
in time for the end of the TP at 11pm on 31 December. The Regulations perform three
functions:

1. They make the necessary further, specific amendments to UK law to give full effect
to the LECJ separation provisions contained within the WA and SA in the UK legal
system. These separation provisions require the continued application of particular
EU measures in the UK in respect of cases and procedures which are ongoing at the
end of the TP, and place reciprocal obligations on EU Member States and EEA EFTA
States. They will continue to have effect until these ongoing cases and procedures
are completed.

2. They make amendments to UK law to give full effect to the related provisions within
the Agreements that require preservation of relevant law on information and data
protection in respect of data stocks accrued prior to the end of the TP under the LECJ
measures or exchanged in relation to those ongoing procedures.

3. They make further amendments to address deficiencies which would otherwise arise
at the end of the TP, in relation to retained EU law which has come into force since
The Law Enforcement and Security (Amendment) (EU Exit) Regulations 2019 were
introduced, and to address a further deficiency which has been identified.
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It is the UK public sector bodies that operate the LECJ measures in scope of the Regulations
that will be responsible for the practical implementation of the separation provisions and
related data provisions. Because these provisions only apply to procedures and cases that
are ongoing at the end of the TP, and will cease to apply once they are completed, the
implementation of these provisions is time-limited. For example, once all freezing and
confiscation orders received before, but not concluded by, the end of the TP, have been
executed by UK authorities, the Regulations’ provisions on Asset Freezing and Confiscation

will no longer require practical implementation.

Appraisal

General assumptions and data

In order to estimate case volumes affected it was assumed that cases are distributed evenly
throughout the year. It is unlikely this has any impact on the results. No further assumptions
were made when assessing the impacts of this legislation.

Relevant data and usage statistics have been included where possible in Table A.1.

Table 1: Summary of costs and benefits.

Set-up costs

Ongoing costs

Set up benefits

Ongoing benefits

Option 0 Not appraised. Not appraised. Not appraised. Not appraised.
Provision of legal and
operational certainty for
cases that are ongoing
atend of the TP —non -
monetisable. Legal and operational
certainty arising from the
Avoidance of risk of UK having a fully
public sector incurring | functioning statute book
Small downstream financial costs — non- by addressing
Justice costs are monetisable. deficiencies — non-
Option 1 None expected. expected to arise from monetisable.

extraditions to Norway
and Iceland -

not monetised.

Individual and societal
benefits from clarity on
rights and obligations in
UK legal system, and
avoidance of poorer
LECJ outcomes, in
respect of ongoing
cases atend of TP.

Avoidance of
operational capability
gapatend of TP in
relation to certain types
of MLA request from
[taly — non-monetisable.




Option 0 — Do not legislate (do nothing):

Under this option, the UK would not legislate to give full effect to the WA and SA in the
domestic legal system, or to address failures in retained EU law in LECJ matters at the end
of the TP. This option should not be considered as it does not meet the Government’s
objectives.This option is also not assessed in full in this Impact Assessment because the
costs and benefits incurred by not legislating are the reverse of Option 1 below, which is to
legislate. For example, not to legislate could create legal and operational uncertainty,
whereas to legislate would provide legal and operational certainty. To assess both options
in full risks double counting expected impacts.

Option 1 - Legislate (the Government’s preferred option)

Under Option 1, the UK would legislate to address failures of retained EU law to operate
effectively in security, law enforcement and criminal justice, and to give full effect in the
domestic legal system to the separation provisions (and related data provisions) contained
in the WA and SA.

Each chapter of the Regulations performs one or more of the three functions set out in
Section D above, and summarised as:

e Separation - giving full effect to the LECJ separation provisions contained within the
WA and SA. These separation provisions “wind down” cooperation by requiring the
continued application of particular EU measures in the UK in respect of cases and
procedures that are ongoing at the end of the TP until those cases and procedures are
complete.

e Data - preserving relevant law on information and data protection for information and
data accrued prior to the end of the TP under the LECJ measures or exchanged in
relation to those ongoing procedures.

¢ Deficiency fix - addressing deficiencies in retained EU law which would otherwise arise
at the end of the TP.

Table A.1 (see Annex 1) sets out in more detail the expected impact of the legislation. This
assessment has been made for each capability as set out by chapter within the Regulations.
Each chapter considers which function is performed for each capability.

COSTS
Set-up costs

No set-up costs are expected. The primary effect of these Regulations is to ensure existing
LECJ arrangements continue to be applied to ongoing cases and procedures that are still
ongoing when the TP ends. Ensuring the continued application of existing arrangements
does not involve set-up costs.

Familiarisation costs may occur but are expected to be minimal or none based on the
assessment. The primary function of the Regulations is to allow for the implementation of
WA and SA provisions which require the continued application of existing arrangements to
cases and procedures that are ongoing at the end of the TP. Operational practices and
processes for these cases and procedures will remain unchanged, meaning minimal
familiarisation is required. Further, operational partners and officials are already familiar with
the WA and SA provisions, in part due to regular engagement with Government officials.



Ongoing costs

Ongoing costs are expected in relation to extradition to Norway and Iceland, as the
legislation adds Norway and Iceland to the list of territories specified under Part 2 of the
Extradition Act. Moving Iceland and Norway from Part 1 to Part 2 reflects that the UK can
no longer be part of the EU-Norway/Iceland surrender agreement after the Transition Period.
These costs are also expected to be negligible due to the small volume of cases concerned.
This cost has not been monetised.

Beyond this, no further ongoing costs are expected. Ensuring the continued application of
existing arrangements to the small set of ongoing cases and procedures will not involve
additional costs. Further, the separation and data provisions are time-limited — they will
cease to apply once the small set of ongoing cases and procedures are completed after the
TP. There is therefore no possibility for further ongoing costs.

BENEFITS

Set-up benefits

Legislating will ensure the legal framework underpinning the UK’s LECJ cooperation with
European partners continues to function correctly in relation to cases that are ongoing at the
end of the TP. Legislating will therefore provide non-monetisable legal and operational clarity
specifically on the correct mechanisms for continued UK-EU/EEA EFTA co-operation in
relation to LECJ cases and procedures that are ongoing at the end of the TP. This benefit
is not ongoing given that the separation and data provisions only apply to the limited number
cases and procedures that are still ongoing at the end of the TP — they do not have continued
application.

There is a related benefit of avoiding financial costs being incurred by the public sector,
including through litigation, due to a lack of legal and operational uncertainty. It is not
possible to effectively monetise this cost at this stage — for example, the likelihood and
financial implications of legal challenges are too abstract to quantify.

There are also related non-monetisable societal benefits. Individuals will similarly benefit
from the certainty provided by UK law, and therefore their rights and obligations in the UK
legal system, being made more clear and accessible. Further, individuals and society more
generally will benefit from the fact that greater legal and operational clarity will ensure that
UK-EU/EEA EFTA co-operation in relation to ongoing LECJ cases and procedures at the
end of the TP continues to function effectively. This will avoid poorer security and criminal
justice outcomes for those involved in these ongoing cases and procedures.

Ongoing benefits

There is an ongoing non-monetisable benefit resulting from addressing the deficiencies in
retained EU law. Doing so will provide ongoing legal and operational certainty to both
operational partners and to individuals, and will ensure the UK continues to have a fully
functioning statute book.

There is a specific non-monetisable operational benefit from addressing the deficiency on

MLA. This will allow us to handle MLA requests from ltaly to arrange witness hearings in the

UK via telephone, or to exchange prisoners for investigative purposes. Without legislating,
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a capability gap would arise at the end of the TP when the UK will no longer participate in
the mechanism by which such requests are currently handled, the European Investigation
Order (EIO).

NPSV, BNPV, EANDCB

Costs and benefits have not been monetised therefore, NPSV, BNPV and EANDCB have
not been calculated.

Impact on small and micro-businesses

No direct costs or benefits to small and micro-business are expected.

Proportionality

Limitations in the evidence base have meant that a full quantitative analysis was not
conducted. Instead a qualitative approach was taken and, where possible, supplemented
with specific data to offer an indication of expected volumes. Given the relatively small
volume of cases and procedures affected by these Regulations, it was not proportionate to
undertake the research necessary to enable a full quantitative analysis. Further, it should be
reiterated that legislating in order to give full effect to WA and SA provisions, and to address
deficiencies in retained EU law, is not a policy choice — there is no practicable alternative
that does not involve a significant risk of a practical breach in the UK’s obligations under the
WA and SA. Undertaking the research required for a full quantitative analysis would
therefore be disproportionate in any case given could actual volumes of cases and
procedures affected by the Regulations would not affect the Government’s decision on
whether to proceed with this legislation.

Risks

Expected impacts are difficult to estimate due to the availability of evidence. For example,
without certainty for case turnover rates it has not been possible to estimate the volume of
cases affected.

No further risks and assumptions have been identified. This impact assessment (I1A) makes
no assumption regarding the outcome of UK-EU and UK-EEA EFTA negotiations. This is
because these Regulations are required regardless of the outcome of UK-EU and UK-EEA
EFTA negotiations.

Direct costs and benefits to business calculations

No direct costs or benefits to business are expected.



Wider impacts

Legislating will provide legal and operational certainty for the public sector, which could
otherwise incur costs (including from the risk of litigation). Legislating will provide provisions
to address where procedures (for example, requests) are initiated but not completed before
the end of the TP. It would have wider unquantified societal benefits in reducing uncertainty
which could lead to poorer or impeded LECJ cooperation between the UK and EU/EEA
EFTA States, and ultimately could result in poorer justice outcomes.

Trade Impact

No potential trade implications are expected to arise from this legislation.

Monitoring and evaluation (PIR if necessary), enforcement principles

This legislation is being implemented to ensure cases started before the end of the TP are
seen through to completion under the correct legal framework; and that relevant data
protection law continues to apply to data stocks accrued either before the TP, or after the
TP in relation to these cases. This legislation also looks to fix redundancies in retained EU
law and correct any deficiencies in UK law. Given that the effect of the legislation is time-
limited and will only affect a relatively small number of cases and procedures, monitoring
and evaluation is not needed.

Annexes
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Impact Assessment Checklist

Mandatory specific impact test - Statutory Equalities Duties Complete

Statutory Equalities Duties

The Home Office carried out an Equality Impact Assessment (EIA) as part of
its obligations under the public sector equality duty. The EIA concluded that
that the introduction of these Regulations will have no significant negative
discriminatory impacts. To the extent that any marginal indirect discrimination
might potentially result from the introduction of these Regulations, this can be
objectively justified by the fact that these Regulations are a proportionate
means of meeting a legitimate policy aim of protecting the public.

Yes

Any test not applied can be deleted except the Equality Statement, where the policy lead must provide
a paragraph of summary information on this.

The Home Office requires the Specific Impact Test on the Equality Statement to have a summary
paragraph, stating the main points. You cannot delete this and it MUST be completed.

Economic Impact Tests

Clarity of legislation

Introducing new legislation provides an opportunity to improve the clarity of
existing legislation. Legislation with multiple amendments should be Yes
consolidated, and redundant legislation removed, where it is proportionate to do
SO.
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