Final Business and Regulatory Impact Assessment
Evictions Regulations 2012

1. Title of Proposal

Final Business and Regulatory Impact Assessment for the following regulations to strengthen
the protection for tenants within the social rented sector in Scotland against eviction for rent
arrears:

e The Scottish Secure Tenancies (Proceedings for Possession) (Pre-Action
Requirements) Order 2012;

e The Scottish Secure Tenancies (Proceedings for Possession) (Form of Notice)
Regulations 2012;

e The Scottish Secure Tenancies (Proceedings for Possession) (Confirmation of
Compliance with Pre-Action Requirements) Regulations 2012;

e The Scottish Secure Tenancies (Repossession Orders) (Maximum Period) Order 2012.

2. Purpose and intended effect
2.1 Background

Following public consultation in March 2010 around whether tenants in the social rented sector
facing eviction for rent arrears needed extra protection, the Scottish Government introduced
changes to legislation in the Housing (Scotland) Act 2010 to strengthen the protection for
tenants in the social rented sector facing eviction for rent arrears.

Our consultation paper ‘Eviction of Tenants in the Social Rented Sector: Protection of
Tenants with Rent Arrears’ contained a partial Regulatory Impact Assessment. Consultation
responses around the partial Regulatory Impact Assessment were analysed to identify possible
costs and benefits of each of the options identified for strengthening the protection for tenants
against evictions for rent arrears and inform further development of the Business and
Regulatory Impact Assessment.

2.2 Objective

e To strengthen the protection for tenants in the social rented sector facing eviction for
rent arrears;

e To balance the needs of landlords who have a duty to protect public finances and
prevent homelessness along with the needs of tenants.

This is consistent with the Scottish Government policy that eviction for rent arrears should only
happen as a last resort.

2.3 Rationale for Government intervention

The Scottish Government has already put in place extra protection for homeowners faced with
repossession through the Home Owner and Debtor Protection (Scotland) Act 2010. In their
final report in June 2009, the Repossessions Group for homeowners expressed concern that
evictions of tenants in the social rented sector should not be considered less significant than
those of homeowners. In addition, the changing economic and financial environment has the
potential to impact negatively on the level of rent arrears and the number of evictions across
Scotland.




We held an event for stakeholders on social rented sector evictions in November 2009 to gain
a shared understanding of the problems in Scotland around social housing evictions and to
take a shared view on what we might to achieve our desirable goal of reducing the number of
social housing evictions.

Analysis of the data available around evictions in the social rented sector in Scotland and
discussion with stakeholders highlighted the fact that rent arrears are a major cause of
evictions in Scotland. There is also wide variation in practice around rent arrears and evictions
across Scotland in areas such as: -

The rate of evictions and abandoned dwellings;

The level of rent arrears;

The balance between eviction of tenants and abandonment of tenancies;

The level of court actions; and

The proportion of cases taken to court leading to an eviction.

These variations in performance cannot be fully explained by background economic and social
factors alone. Variation in housing management practice is believed to be a significant factor.
Since our focus on evictions began in late 2009, the number of evictions in Scotland has now
fallen to a total of 1,822 across social landlords, however the level of variation in practice
across landlords continues to be an issue.

In addition to the above, the UK Government has now introduced a range of welfare reforms
within the Welfare Reform Bill which will impact financially on tenants in the social rented sector
and potentially increase the number of tenants falling into rent arrears, the level of rent arrears
and the number of tenants facing possible eviction. It is therefore even more important that
greater consistency and rigour around pre-eviction processes and procedures is put in place in
Scotland to safeguard tenants.

The legislative changes around evictions introduced in the Housing (Scotland) Act 2010
support achievement of the following national outcomes in the National Performance
Framework:

¢ We have tackled the significant inequalities in Scottish society;
e We have improved the life chances for children, young people and families at risk;

e Our children have the best start in life and are ready to succeed.

3. Consultation
3.1 Within Government

The Housing Transitions and Support Team; Housing Options and Services Unit; Social
Housing and Strategy Unit; Courts and Legal Services Reform; Solicitors; Communities
Analytical Services and the Scottish Housing Regulator were consulted prior to drafting the
consultation paper and have continued to be consulted at appropriate stages as changes to the
legislation around evictions has been developed.

3.2 Public Consultation

A public consultation exercise to identify whether tenants in the social rented sector facing
eviction for rent arrears needed extra protection was held between 30 March 2010 and 28 May
2010. A total of 93 responses were received to the consultation, 88 from groups or
representative organisations and 5 from individual members of the public.




Responses to the consultation supported the Government’s view that more needed to be done
to strengthen the protection for tenants in the social rented sector facing eviction for rent
arrears.

A Partial Regulatory Impact Assessment associated with the options identified for
strengthening the protection of tenants was set out in the consultation paper. Many
respondents felt it was difficult to assess the likely impact of the proposals for legislative
change until further detail was available.

Whilst some respondents also suggested that there may be resource implications for landlords
(particularly smaller organisations), others suggested that any additional costs may be offset to
some extent if less resources need to be channelled into eviction related work. An analysis of
consultation responses is available within the report ‘Eviction of Tenants in the Social
Rented Sector: Protection of Tenants with Rent Arrears an Analysis of Consultation
responses’. http://www.scotland.gov.uk/Publications/2010/07/16111101/0

Following our public consultation, we worked with landlords, representative organisations and
the Scottish Court Service to develop the primary legislation required to introduce pre-action
requirements and changes to the period a decree for repossession issued by the Sheriff Court
is to have effect. These legislative changes to strengthen the protection of tenants were
subsequently introduced in the Housing (Scotland) Act 2010.

3.3 Further Consultation

A short term working group of key stakeholders including landlord and tenant representative
organisations, the Scottish Court Service and the Scottish Housing Regulator was established
in January 2010. Meetings of the Evictions Working Group were held in January 2010, March
2011 and January 2012 to help plan the public consultation and consider drafts of the
regulations and statutory guidance required to bring pre-action requirements and changes to
repossession orders into force. Comments on the proposed primary and secondary legislation
and its regulatory impact were sought and taken on board at all stages during this extensive
consultation period. Membership of the working group included:

Shelter;

Scottish Housing Regulator;

ALACHO (Association of Local Authority Chief Housing Officers);
T C Young solicitors;

Legal Service Agency;

Scottish Court Service;

SFHA (Scottish Federation of Housing Associations);

Regional Tenant Network Representatives.

3.4 Business

27 Registered social landlords and 20 local authorities responded directly to our consultation
‘Eviction of Tenants in the Social Rented Sector: Protection of Tenants with Rent
Arrears’ Responses were also received from the Scottish Federation of Housing Association
(SFHA) and the Convention of Scottish Local Authorities (COSLA). Details of these responses
are available on the Scottish Government website.

The Evictions Working Group was established in January 2010 to ensure the range of interests
including Registered Social Landlords, Local Authorities, tenants and the Scottish Court
Service were fully considered in policy development around evictions in the social rented
sector.




In addition, to consulting with our Evictions Group members, we actively sought views and held
face-to face meetings with 7 Registered Social Landlords, 3 Local Authorities and the Scottish
Court Service at key stages during policy development, particularly in the development of
secondary legislation and statutory guidance in order to balance the needs of tenants whilst not
placing undue burdens on landlords or the Scottish Court Service.

Responses from all stages of the consultation have fed into the final 4 sets of regulations listed
below, along with the statutory guidance prepared to bring the legislative changes to evictions
introduced in the Housing (Scotland) Act 2010 into force:
e The Scottish Secure Tenancies (Proceedings for Possession) (Pre-Action
Requirements) Order 2012;
e The Scottish Secure Tenancies (Proceedings for Possession) (Form of Notice)
Regulations 2012;
e The Scottish Secure Tenancies (Proceedings for Possession) (Form of Confirmation of
Compliance with Pre-Action Requirements) (Regulations) 2012;
e The Scottish Secure Tenancies (Repossession Orders) (Maximum Period) Order 2012.

4. Options
4.1 Overview of Options

The partial Regulatory Impact Assessment within our public consultation paper ‘Eviction of
Tenants in the Social Rented Sector: Protection of Tenants with Rent Arrears’
http://www.scotland.gov.uk/Publications/2010/03/29163921/0

published March 2010 set out 5 options for strengthening the protection of tenants in the social
rented sector facing eviction for rent arrears along with the costs and benefits for each option.
The options were:

e Identify and share good practice in the sector about preventing rent arrears;

¢ Include outcomes landlords should be achieving to support their tenants in the Social
Housing Charter;

¢ Introduce a non-legislative pre-action protocol for rent arrears cases;

¢ Introduce a legislative pre-action requirement for rent arrears cases; and

e Amend legislation to allow tenants to retain their existing tenancy if a way forward is
agreed with the landlord following court decree for eviction.

4.2 Summary of Options Being Taken Forward Following Consultation

A considerable majority of respondents to our evictions consultation agreed that there was a
need to do more to reduce the number of tenants evicted from the social rented sector because
of rent arrears. A number of respondents noted the considerable and negative impact of
eviction, with social and financial costs that cannot be ignored. Some even suggested that the
cost of eviction and subsequent homelessness assistance can be as much as, or significantly
more than, the rent arrears landlords are attempting to recover.

Following full consideration of consultation responses (including comments received around
the partial Regulatory Impact Assessment), where both the pre-action requirements and pre-
action protocol received majority support, Scottish Ministers decided on balance, to introduce
legislative pre-action requirements within the Housing (Scotland) Act 2010 rather than a non-
legislative pre-action protocol. Scottish Ministers also decided following full consideration of
consultation responses, including comments received on the partial Regulatory Impact
Assessment introduce legislative change to repossession orders within the Housing (Scotland)
Act 2010 to allow tenants to retain their existing tenancy if a way forward is agreed with the
landlord following court decree for eviction.




Statutory guidance has been prepared to assist in bringing pre-action requirements and
changes to repossession orders into force. In addition to outlining the process to be followed
around evictions for rent arrears, the statutory guidance also picks up on existing good practice
across the social rented sector which some consultation respondents felt was required.

The proposal to include outcomes landlords should be achieving to support their tenants in the
Social Housing Charter is now being taken forward separately as part of development of the
Social Housing Charter.

4.3 Benefits of Pre-action Requirements and Changes to Repossession Orders

The introduction of pre-action requirements and changes to repossession orders for rent
arrears cases in the Housing (Scotland) Act 2010 will significantly strengthen the protection for
tenants with rent arrears in the social rented sector to ensure that tenants are well protected in
the current economic climate and for years ahead.

Pre-action requirements will ensure that all landlords in the social rented sector are required to
take a number of steps in every rent arrears case before the case can be taken to court for
eviction action. Pre-action requirements offer greater protection for social sector tenants in
Scotland that they currently have, and goes beyond the pre-action protocol in England which
has no substantive legal effect. Pre-action requirements will also help to ensure every possible
action is taken to avoid eviction, reduce avoidable homelessness applications and assist in
meeting the national 2012 Homelessness target.

There are currently a high number of costly court actions initiated by social landlords in
Scotland that do not result in eviction. In 2010-11, 14,601 cases were taken to court for eviction
action. A decree for repossession was subsequently only obtained in 5,056 cases (35% of the
cases taken to court) and eviction only occurred in 1,822 cases (12% of the cases taken to
court). Pre-action requirements will improve the consistency and rigour of the evictions
process and prevent landlords from issuing a Notice of Proceedings at an early stage when a
tenant falls into arrears because of the length of time court action can take.

Pre-action requirements will also place emphasis on resolving the payment of the rent arrears
and make sure tenants have been offered the appropriate information, guidance and support
on managing arrears before court action can be initiated. The Scottish Council for the Single
Homeless estimates an average cost to a Local Authority of a single person made homeless
through eviction as around £23,000 (including the cost of temporary accommaodation,
uncollected rent and court costs).

In 2010-11, 1,822 tenants either abandoned their property or were evicted following a decree
for repossession being granted. It isn’'t possible to accurately estimate the precise number of
episodes of homelessness that will be avoided by the new legislation however, or their
duration, because of the wide range of other factors out with the control of the Scottish
Government (such as the impact of welfare reforms) that will affect overall numbers at risk of
eviction.

Changes to legislation around repossession orders introduced in the Housing (Scotland) Act
2010 will remove the current disincentive for landlords to keep tenants in their existing tenancy.
Currently arrears which remain post decree must be treated as former tenant arrears and as
such are more difficult for landlords to recover. This will no longer be the case when the
legislative changes around repossession orders come into force.

Consultation respondents also indicated that changes to the period the decree for
repossession is to have effect may also prevent homelessness and ultimately be a less
expensive option for the landlord.




4.4 Costs

The evictions Orders detailed below, take account of responses to our evictions public
consultation, the good practice already in place across some landlords in the social rented
sector around the steps taken before eviction action is taken and where appropriate, the
general approach taken for pre-action requirements for homeowners in the Applications by
Creditors (Pre-Action Requirements) (Scotland) Order 2010:

e The Scottish Secure Tenancies (Proceedings for Possession) (Pre-Action
Requirements) Order 2012;

e The Scottish Secure Tenancies (Proceedings for Possession) (Form of Notice)
Regulations 2012;

e The Scottish Secure Tenancies (Proceedings for Possession) (Form of Confirmation of
Compliance with Pre-Action Requirements) (Regulations) 2012;

e The Scottish Secure Tenancies (Repossession Orders) (Maximum Period) Order 2012.

Extensive efforts have been made during the consultation period to take on board comments
from landlords and the Scottish Court Service and ensure no additional unnecessary burdens
are imposed.

The Scottish Federation of Housing Associations and the Association of Local Authority Chief
Housing Officers have indicated that it is very difficult to fully assess the impact of pre-action
requirements individual landlords. Most local authorities and Registered Social Landlords
already have some sort of pre-court action checklist for eviction cases in place, however, each
landlord also has its own specific processes and procedures in place around rent arrears,
therefore the impact of pre-action requirements will vary from landlord to landlord.

The Supplementary Financial Memorandum prepared by the Scottish Government to
accompany the Housing (Scotland) Bill following Stage 2 consideration sets out the expected
costs associated with pre-action requirements for local authorities, registered social landlords
and the Scottish Court Service. A copy is attached at Annex A.

The Scottish Secure Tenancies (Proceedings for Possession) (Form of Notice) Regulations
2012 and the Scottish Secure Tenancies (Proceedings for Possession (Form of Confirmation of
Compliance with Pre-action Requirements) Regulations have been developed to support the
introduction of pre-action requirements. The cost of reviewing and re-organising current
processes to introduce pre-action requirements has already been taken into account within the
Supplementary Financial Memorandum at Annex A.

Whilst there will be some immediate costs for social landlords from the new pre-action
requirement regulations, landlords will also benefit financially, as soon as the regulations are
brought into force from:

e areduction in the number of Notice of Proceedings issued;

e areduction in the number of cases going to court;

e areduced requirement to house evicted tenants in temporary accommodation; and

e an anticipated increase in rental income flowing from pre-action requirement activity.

Additional costs will arise for the Scottish Court Service as a result of pre-action requirements,
however, we anticipate that these costs to the Scottish Court Service will be more than offset
by the cost savings.

The Scottish Secure Tenancies (Proceedings for Possession) (Pre-Action Requirements)
Order 2012 will not impose any new costs that were not previously envisaged, and the latest
Scottish Government eviction statistics continues to indicate that costs will not exceed those
previously estimated.




No additional costs for landlords or the Scottish Courts Service is anticipated from the Scottish
Secure Tenancies (Repossession Orders) (Maximum Period) Order 2012 as indicated at
paragraph 4.3 above.

Representatives of social landlords and the advice sector were consulted about the package of
evictions SSls, which will not impose any new costs on them not previously envisaged.

5. Scottish Firms Impact Test

To follow-up on the responses received from landlords around the Partial Business and
Regulatory Impact Assessment in our public consultation paper and to better understand the
impact draft regulations around pre-action requirements and changes to repossession orders
would have on landlords a questionnaire was devised and discussed with 10 social landlords
(local authorities and registered social landlords of varying size and geographic distribution).

Following these interviews, draft regulations were further refined in order to
ensure these were workable and not overly burdensome on landlords. A significant
number of issues around the administration and complexity of Housing Benefit claims in
particular, were identified during interviews. For example:
¢ Difficulty in obtaining information around Housing Benefit entitlement;
e Multitude of complexities around Housing Benefit claims and the individual
circumstances of the tenants with rent arrears;
e Difficulties experienced around tenants providing the evidence and verification
required to support Housing Benefit claims;
¢ Need for landlords to have some discretion around the likely outcome of the Housing
Benefit claim.

Extensive efforts have been made within the Pre-action Requirements Order and the
accompanying statutory guidance to keep costs to a minimum by providing landlords with a
range of options for satisfying the pre action requirement around Housing Benefit in view of
the difficulties they identified.

5.1 Competition Assessment

We have fully considered the questions posed in the Office of Fair Trading (OFT)
competition assessment test and conclude that There should be no competitive
advantage to any particular individual or group as a result of this Order. It will apply
equally to all social housing landlords.

5.2 Test run of business forms

The Scottish Secure Tenancies Notice of Proceedings form has been revised as the
primary legislation at section 155 of the Housing (Scotland) Act 2010 requires landlords
to specify the steps taken by them to which they consider constitute compliance with
pre-action requirements within the Notice of Proceedings form. Local authorities and
registered social landlords were consulted around the content of the draft form as part
of the consultation at section 3.3 and 3.4 above. In addition, members of the Scottish
Rent Forum have tested a draft version of the form with ‘mock cases’ to identify any
issues or changes required.

Feedback from testing has been used to identify changes required to the draft Notice

of Proceedings form and supporting statutory guidance to ensure that the purpose of the
revised form is clear to landlords and to ensure brief, factual information is provided for the
tenant thereby ensuring the form is meaningful for the tenant whilst keeping the cost of
completion of the revised form for landlords to a minimum.

The revised draft of the Notice of Proceedings Form and accompanying statutory guidance
has subsequently been further tested by landlords to ensure it is ‘fit for purpose’.




6. Legal Aid Impact Test

Justice Department have been consulted around our proposals and have advised that as no
new criminal penalties are introduced by these regulations they do not anticipate that there will
be an impact on the Legal Aid Fund.

7. Enforcement, sanctions and monitoring

The Scottish Social Housing Charter sets the standards and outcomes that all social landlords
should aim to achieve for their tenants and other customers when performing housing
activities. The Charter will provide the basis for the new Scottish Housing Regulator to monitor,
assess and report on the performance of social landlords, and if necessary, take action where
landlords fail or risk failing to meet any Charter standards or outcomes. The Charter includes
an outcome on tenancy sustainment, which will be among those that the Regulator will assess.
It will do so in part, through the support tenants are given to help them remain in their home if
their tenancy is at risk

In addition, if a social landlord makes an application to the court for possession of a tenancy
under section 14(2A) of the Housing Scotland Act 2001 they will be required to complete an
averment for the court to certify completion of the pre-action requirements. If the landlord’s
averment is challenged in court, the landlord will be required to provide evidence to the court of
compliance with pre-action requirements and also demonstrate that all reasonable attempts to
resolve the position have failed, before the Sheriff will grant an order for recovery of
possession.

If landlords do not comply with the pre-action requirements, an order for recovery of
possession will not be granted, and the courts will have the power to award legal costs against
the landlord or make any other order that they judge appropriate.

The Scottish Government will carefully monitor how the new legislation and regulations are
working through regular dialogue with the Scottish Court Service, the Scottish Housing
Regulator, Shelter and others.

8. Implementation and delivery plan

Guidance to support landlords in meeting the pre-action requirements and changes to
repossession orders is being prepared and will be published in advance of pre-action
requirements and changes to repossession orders coming into force. Landlords will have a
statutory duty to consider this guidance in section 14A(8) of the Housing (Scotland) Act 2001.

The Sheriff Court Rules Council are revising the court rules as they consider appropriate, to
coincide with commencement. This will include an amended extract of decree form for cases
where the grounds for possession include rent arrears.

After the regulations for pre-action requirements and changes to repossession orders have
been made in the Scottish Parliament, a period of 3 months is planned before the regulations
come into force, (as requested by landlords and the Scottish Court Service). This is to allow for
the necessary changes to be made to IT systems and forms awareness training for staff to be
carried out.

Landlords in the social rented sector will be required to have complied with pre-action
requirements for any case for recovery of possession of a social rented sector tenancy where
the grounds for possession include rent arrears from 1 August 2012. Any Notice of
Proceedings form served on a tenant from 1 August 2012 onwards must also include details for
the tenant of how the landlord believes they have complied with pre-action requirements.

Changes to repossession orders will also take effect for all social rented sector cases where
the grounds for recovery include rent arrears from 1 August 2012.




8.1 Post-implementation review

The Scottish Government currently collects data from social landlords around eviction, for
example, the number of cases taken to court for repossession action, decrees granted and the
number of evictions carried out. We will consult with key stakeholders around any
improvements needed to data collection to assist in evaluating how the evictions legislation and
all the accompanying regulations are working in practice.

We will obtain feedback from our evictions stakeholder group post implementation around how
the regulations and guidance are operating in practice and will consider whether any changes
are necessary to the legislation or associated guidance in light of the findings.

In addition, independent research will be commissioned at an appropriate future stage, to
evaluate how the new legislation around evictions within the Housing (Scotland) Act 2010 and
all the accompanying legislation is working in practice. This will involve a mixture of quantitative
research, such as analysing social landlord and court data on trends in the number of
applications for repossession sought by social landlords and the number of decrees granted
and qualitative research involving interviews and dialogue with landlords, the Scottish Court
Service and advice agencies to evaluate the impact on tenants, landlords, advice agencies and
the courts. The independent research will be published and the Scottish Government will
consider whether any changes are necessary to the legislation or associated guidance in light
of its findings.

9. Summary costs and benefits
The Scottish Government considers that the introduction of the:

e The Scottish Secure Tenancies (Proceedings for Possession) (Pre-Action
Requirements) Order 2012;

e The Scottish Secure Tenancies (Proceedings for Possession) (Form of Notice)
Regulations 2012;

e The Scottish Secure Tenancies (Proceedings for Possession) (Form of Confirmation of
Compliance with Pre-Action Requirements) (Regulations) 2012; and

e The Scottish Secure Tenancies (Repossession Orders) (Maximum Period) Order 2012.

are supported by key stakeholders, and will significantly enhance protection for individuals
faced with eviction. This is particularly important given the impact of the welfare reforms around
housing benefit and other DWP benefits proposed by the UK Government.

Pre-action requirements will minimise the number of cases taken to court in future for eviction
for rent arrears thereby reducing burdens on the courts.

Most local authorities and registered social landlords already have their own specific processes
in place around eviction and rent arrears therefore the impact of pre-action requirements will
vary from social landlord to social landlord.

Whilst there will be some immediate costs for landlords from the introduction of pre-action
requirements as detailed in the supplementary Financial Memorandum prepared to accompany
the Housing (Scotland) Bill following Stage 2 consideration (Annex A refers), landlords will
also benefit financially, as soon as the regulations are introduced from:

e areduction in the number of Notice of Proceedings issued to tenants;

e areduction in the number of cases going to court;

e a reduced requirement to house evicted tenants in more expensive temporary
accommodation; and

e an anticipated increase in rental income flowing from pre-action requirement activity




The immediate costs for landlords are therefore expected to be offset by the anticipated
savings. The Scottish Council for Single Homeless estimates an average cost to a Local
Authority of a single person made homeless through eviction as around £23,000 (including the
cost of temporary accommodation, uncollected rent and court costs).

Declaration and publication

I have read the impact assessment and am satisfied that (a) it represents a fair and reasonable
view of the expected costs, benefits and impact of the policy, and (b) that the benefits justify
the costs | am satisfied that business impact has been assessed with the support of
businesses in Scotland.

Signed:

Date:

ALEX NEIL, Cabinet Secretary for Infrastructure and Capital Investment

Scottish Government Contact point: Pauline Brice, Social Housing
Division, 0131 244 5515

10




ANNEX A

HOUSING (SCOTLAND) BILL

[ASAMENDED AT STAGE 2]

SUPPLEMENTARY FINANCIAL MEM ORANDUM

INTRODUCTION

1 This supplementary Financial Memorandum has been prepared by the Scottish Government
to accompany the Housing (Scotland) Bill following Stage 2 consideration of the Bill. It has been
produced in accordance with Rule 9.7.8B of the Parliament’s Standing Orders. It does not form part
of the Bill and has not been endorsed by the Parliament. It should be read in conjunction with the
origina Explanatory Notes and other accompanying documents published to accompany the Bill
(AsIntroduced) (SP Bill 36A-EN).

2. The purpose of this Supplementary Financial Memorandum is to set out the expected costs
associated with the new provisions included in the Bill following Stage 2 amendments. The
majority of the amendments are technical and do not significantly affect the assumptions in the
original Financial Memorandum. This document therefore only addresses two of the Stage 2
amendments: in section 142C of the Bill and in section 143B of the Bill.

PRE-ACTION REQUIREMENTS

3. Section 142C of the Bill was added by amendment at Stage 2. The purpose of this
amendment is to prevent social housing landlords from issuing a Notice of Proceedings for recovery
of possession of a Scottish Secure Tenancy, where such proceedings include the ground that rent
lawfully due from the landlord has not been paid, unless the landlord has complied with the pre-
action requirements in the new section 14A of the Housing (Scotland) Act 2001. The landlord must
confirm to the court, before recovery proceedings commence, that the pre-action requirements have
been complied with.

COSTSON THE SCOTTISH ADMINISTRATION

4. Additional costs will arise for the Scottish Courts Service as a result of section 142C.
However, we anticipate that these costs to the Scottish Courts Service will be more than offset by
the cost savings.

Scottish Courts Service Costs

5. The Scottish Courts Service has advised that the administrative cost to them in checking that
the landlord has complied with the pre-action requirements would be negligible.

SPBill 36A-FM 1 Session 3 (2010)
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6. The pre-action requirements may however lead to additional discussion in court where the
confirmation that pre-action requirements have been complied with is disputed. The decision to
challenge whether pre-action requirements have been complied with is one for individual solicitors
so it is difficult to quantify the likely number of challenges and an exact costing. However, the
Scottish Government has provided its best estimate based on discussions with the Scottish Courts
Service.

7. Currently around 20,000 social housing cases are referred to the Sheriff court each year for
eviction action. Of these cases a maximum of 10% (2,000 cases) are defended in court.

8. The additiona cost, arising from possible additional brief discussion in court as a result of
this Stage 2 amendment is £18.00 per case (made up of the cost of salaries of a sheriff, clerk and
court officer).

0. It is difficult to know how many disputes there will be around compliance with pre-action
requirements. However, advice has been provided by the Scottish Court Service to help arrive at our
best estimate. The Scottish Government’s best estimate is that there will be disputes in 5% of the
total number of cases referred to court (1,000 of the total 20,000 cases), then the cost to the Scottish
Courts Service would be a recurring cost of £18,000 per annum from when the relevant provisions
around pre-action requirements come into force. This cost could be higher at around £36,000 per
annum, if all cases defended in court were disputed (currently a maximum of 10% at 2,000 cases
are defended), or lower at around £7,200 if only 2% of cases (or 400) are disputed.

Table 1 - Annual coststo the Scottish Courts Service of disputes around compliance with pre-
action requirements

Lok Medium High ' Dest ustimate

By L1800 E36,000 ESETY

10.  There may also be a need for a small number of cases to be continued in court after the first
hearing in order for the landlord to provide evidence to the court, to the satisfaction of the sheriff,
that pre-action requirements have been complied with. An additiona cost for the Scottish Courts
Service will therefore arise here (additional legal costs to local authorities and RSLs are covered in
paragraphs 16 to 20 and 27 to 30 below).

11. A minima number of cases are, however, expected to require continuation to a further
hearing as landlords already provide the courts with a good deal of information in eviction cases in
order to satisfy the requirements of the ‘reasonableness test’ at section 16(3) of the Housing
(Scotland) Act 2001. The Scottish Government’ s best estimate is that a maximum of 5% of the total
number of cases referred to court will require continuation to a further hearing this means that the
cost to the Scottish Courts Service at £35 per case will be £35,000. This cost could be higher if 10%
of cases require continuation up to a maximum of £70,000 or as low as £14,000 if only 2% require
continuation to afurther hearing.
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Table 2 - Annual coststo the Scottish Courts Service of continuation of arrears cases

Luw ~ Medium High _ Bust sslimite
£14 006 R0 AR LA an

12.  Tota estimated annual costs to the Scottish Courts Service from when the provisions come
into force are therefore £53,000. These costs are however expected to be more than offset by the
savings which will be achieved from the reduction in the number of cases social landlords take to
court each year (paragraph 13 below refers).

Scottish Court Service Savings

13.  Pre-action requirements are, however, also intended to ensure that all socia landlords have
complied with a number of steps before taking a case to court for eviction action. The costs
identified above, are therefore also likely to more than offset by a reduction in the number of cases
being taken to court overall. Based on a conservative estimate of the reduction in the number of
cases being taken to court by one local authority which has changed its processes to focus on early
intervention, the Scottish Government’s best estimate is that pre-action requirements could result in
a reduction of 20% of the number of cases taken to court each year at a cost of approximately
£125.00 per case. This results in a potential saving to the Scottish Courts Service of £500,000
per annum from when the provisions around pre-action requirements come into force. These
savings could potentialy be less at £250,000 if 10% less cases are taken to court or higher at
£750,000 if 30% less cases are taken to court each year.

Table 3- Estimated annual savings to the Scottish Courts Service once pre-action
requirementsare introduced

: Luw CMedinm High  Bestestimate
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COSTSON LOCAL AUTHORITIES

14.  Whilst there will be financial implications for local authorities from the new regulations,
these are also expected to be offset by the anticipated savings. Local authorities will also benefit
from a reduced requirement to house evicted tenants in temporary accommodation and an
anticipated increase in rental income flowing from pre-action requirement activity.

15.  Most local authorities already have some sort of pre-court action checklist for eviction cases
in place, however each local authority also has its own specific processes and procedures in place
around eviction and rent arrears, therefore the impact of pre-action requirements will vary from
local authority to local authority.

16.  Local authorities have, however, identified three specific areas where additional costs may
occur: -

= reviewing and re-organising current processes (including creating/adapting leaflets/letters)
and training steff;
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= possible continuation of casesin the Sheriff Court where the landlord cannot provide the
evidence to the court, to the satisfaction of the sheriff, that they have carried out the pre-
action requirements; and

= more tenants seeking advice and assistance as a result of the obligation placed on RSLsto
encourage tenants to contact the local authority.

17.  The cost of reviewing and re-organising current processes will vary from local authority to
local authority. Anecdotal evidence from local authorities suggests the cost, per authority, will vary
from nil to around £1,000 depending on the processes each loca authority already has in place.
Any costs incurred for reviewing and re-organising current processes and training staff will be a
one-off cost immediately on the pre-action requirements coming into force. The costs across local
authorities will depend on the existing arrangements in place, a low estimate might see 10% of 32
local authorities incurring such costs, 50% of local authorities would be a medium estimate and
100% would be the maximum cost should al local authoritiesincur the full cost.

Table 4 - Coststo local authorities of reviewing and revising current processes and training
staff

Loy Medium . High . Dest estimate
£400) CL16.000 CEREO0 ~EI6 000

18.  The impact on local authorities of dealing with possible legal challenges around whether
pre-action requirements have been complied with will aso vary from loca authority to local
authority depending on the robustness of their existing processes and procedures around providing
evidence to the Sheriff Court.

19. Landlords aready provide the courts with a good deal of information in eviction cases in
order to satisfy the requirements of the ‘reasonableness test’ at section 16(3) of the Housing
(Scotland) Act 2001. This should minimise the potential for challenge around compliance with pre-
action requirements that might lead to a continuation in the Sheriff Court.

20.  Given the activity aready in place, and advice from the Scottish Courts Service, the Scottish
Government’s best estimate of the number of cases which could require a continuation in the
Sheriff Court is 5% of the 13,323 local authority eviction cases taken to court across Scotland per
annum = 666 cases. The additional costs to the local authority would be an estimated £300 per case
for legal costs. Therefore total costs would be an estimated £199,800. However the cost could be
more, up to a maximum of £399,690 per annum if 10% of cases require continuation in court and
substantially less at around £79,938 if 2% of cases require continuation.
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Table5 - Coststo local authorities of legal costsfor continuation with pre-action requirements

: L Mediom High Best estimate

LRG0 L2010 L4000 (G0 L2000

21.  The requirements may result in more tenants seeking advice and assistance from local
authorities as a result of the obligation placed on RSLs to encourage tenants to contact the local
authority. However, it isn't possible at this stage to estimate the number of tenants who would take
up the opportunity or the costs, as the advice and assistance that may be offered will depend on the
circumstances of each tenant.

22.  There will however be savings from reducing the number of Notice of Proceedings issued
by local authorities each year. Pre-action requirements will require social landlords to comply with
a number of steps before issuing a Notice of Proceedings to the tenant. If the landlord has not
complied with the pre-action requirements, the Notice of Proceedings cannot be issued. The
Scottish Government considers a conservative estimate to be that this change will reduce the
number of Notice of Proceedings for rent arrears issued by around 10-20%, from the current level
of 57,000 per annum. The estimated cost per Notice of Proceedings is £25 (including staff and
postage costs). The range of potential savings based on 10%, 15% and 20% reduction in the number
of Notices of Proceedingsissued isasfollows:

Table 6 — Estimated annual savingsto local authoritiesfrom areduction in theissue of Notice
of Proceedings

: Luw Mediom _ High Bust estimate
L3300 L1400 L85 NGO CEILAIMID

COSTSON REGISTERED SOCIAL LANDLORDS

23.  Whilst there will be some immediate costs for Registered Social Landlords (RSLs) from the
new regulations, RSLs will also benefit from a reduced requirement to house evicted tenants in
temporary accommodation and an anticipated increase in rental income flowing from pre- action
requirement activity.

24.  Most RSLs already have some sort of pre-court action checklist for eviction cases in place;
however each RSL aso has its own specific processes and procedures in place around eviction and
rent arrears, therefore the impact of pre-action requirements will vary from RSL to RSL.

25.  RSLshave however identified two specific areas where additional costs may occur: -

= reviewing and re-organising current processes (including creating/adapting |eaflets/| etters)
and training staff; and

= possible continuation of cases in the Sheriff Court where the landlord cannot provide the

evidence to the court, to the satisfaction of the sheriff, that they have carried out the pre-
action requirements.
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26.  Anecdota evidence suggests the cost will vary from nil to around £1,000 depending on the
processes each RSL already has in place. Costs for RSLs may however be significantly lower as
many RSLs are smaller in size than local authorities (more than 80% of RSLs each manage less
than 2,000 stock). Any costs incurred for reviewing and re-organising current processes and training
staff will be a one-off cost immediately pre-action requirements come into force. The costs across
RSLs will depend on the size of the organisation and the existing arrangements in place, a low
estimate might see 10% of 210 RSLs incurring such costs, 25% would be a medium estimate and
50% would be the maximum cost should half of RSLsincur the full cost.

Table7 - Coststo RSLs of reviewing and revising current processes and training staff

Luw . Medium  High Best =stimate
£21 000 LA 0 ~EI0E.0OG 153000

27.  The impact on RSLs of dealing with possible legal challenges around whether pre-action
requirements have been complied with will vary from RSL to RSL, depending on how robust their
existing processes and procedures are for providing evidence to the Sheriff Court.

28.  As with loca authorities, RSLs are already providing the courts with a good deal of
information in eviction cases in order to satisfy the requirements of the ‘reasonableness test’ at
section 16(3) of the Housing (Scotland) Act 2001 therefore the potential for challenge around
compliance with pre-action requirements requiring a continuation in the Sheriff Court should be
minimised.

29.  Given the activity already in place, and advice from the Scottish Courts Service, the Scottish
Government’s best estimate of the number of cases which could require a continuation in the
Sheriff Court is 5% of the 6,385 local authority eviction cases taken to court per annum, that is 320
continuation cases. The additional costs to the RSL would be an estimated £300 per case for legal
costs. Therefore total costs would be an estimated £96,000. However, the cost could be more, up to
amaximum of £191,700 per annum if 10% of cases require recall to the court and substantially less
at around £38,400 if 2% of cases require recall.

Table 8 - Additional coststo Registered Social Landlordsfor continuation of arrears cases

Luw  ¥edium High  Dest estimalte
L3R L6 O LT N LA LR

30.  There will however be savings from reducing the number of Notice of Proceedings issued
by RSLs each year. Pre-action requirements will require social landlords to comply with a number
of steps before issuing a Notice of Proceedings to the tenant. If the landlord has not complied with
the pre-action requirements, the Notice of Proceedings cannot be issued. Glasgow Housing
Association saw a reduction in the number of Notice of Proceedings issued from over 600 per
month in March 2008 to around 50 per month in November 2009 saving £90,000. RSLS' current
practice will differ, however, and the Scottish Government anticipates that the requirement will
reduce the number of Notice of Proceedings for rent arrears issued by between 10-20% from the
current 22,000 per annum. The estimated cost per Notice of Proceedings is £25 (including staff and
postage costs). The range of potential savings based on 10%, 15% and 20% reduction in the number
of Notices of Proceedingsissued is asfollows:
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Table9 — Estimated annual savingsto RSLsfrom areduction in the issue of Notice of
Proceedings

Luw YMedium High  Bust sslimate
£R5 00K SRR 0 CEnaOn LB a0
LEGAL AID

31.  The Scottish Legal Aid Board has advised that pre-action requirements will not increase the
number of tenants eligible for legal aid and no additional legal aid will be payable for advising
tenants on their rights to challenge pre-action requirements. Where a tenant is eligible for legal aid,
their legal representative already considers arange of things they may wish to challenge. Pre-action
requirements will ssmply be another possible areato consider and will not add to the legal aid costs
aready incurred.
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Table 10
Summary table of additional costs/ savings: pre-action requirements

Purupraph Additivnul Costs/suvinas {£m)
retferenee
: Scullish Admimstration ) )
Costs to Scottish Courts Service of disputes ¥ - 12 and 11053
around complisnce with pre-action Talles 1 and 2
requirernents ad continuition of grrears ) )
Annagl savings o Seottish Courts hervice 12 and Tahle 3 {15061
arisig tron: pre-action requiremeits
~ Local Authorities
Costs  of reviewing ind  re-cregnosmng 17 and Teble 4 URANEE
mdividual local auwthorty  processes  for
kanclitg rent arears ) )
Legel costs for continuzt:on of poe-act:on 1%-20 and Table (1220101
_requirgrnents 3 )
Sovings to lozal authosittes arisaag feorn 12 and Table G 214
reduzed nuenders of MNotice of Procesdings
Registered Social Landlrds (RSLs)
Costs  of reviewing and  re-crpénismg 26 and Table 7 11153
mdividual REL precesses tor kandling rent
ATTELLS
Legel costs for continuzt:on of pre-act:on 27-24 and Table 0090
tequirerients R
Savings o HiLs arsing from reduced 20 and Table 9 0.3

rurzers of Notce of Prozeedings
~Oher bodies, imdividuals or businessss ) )
Mo provisions 1 the Bill Ml

* Please also see paragraph 35 below regarding savingsto Local Authoritiesand RSLs
ADDITIONAL EVIDENCE ON COST AND BENEFITS

32. Aswadll asthe potential costs and savings noted above, evidence available from landlords,
including Glasgow Housing Association (GHA), suggests that there are considerable potential
savings to be made from adherence to best practice on rent arrears. For example, through reviewing
their processes and focussing on early intervention (similar to a pre-action requirement approach),
GHA has reduced current tenant arrears by £3.35 million between April 2007 and March 20009.

33. In addition to the savings identified above, the additional social and financial costs of
eviction need to be considered. Shelter estimates £11m was spent evicting families with children in
Scotland in 2007-08. This includes the costs to the housing provider, homelessness service and
legal costs.

34.  The Scottish Council for the Single Homeless estimates an average cost to a Local Authority
of a single person made homeless through eviction as around £23,000 (including the cost of
temporary accommodation, uncollected rent and court costs).

35.  Whilst there will be some immediate costs for landlords from the new regulations, landlords
will also benefit financially, as soon as the regulations are introduced, from:

= areduction in the number of Notice of Proceedings issued;
18



areduction in the number of cases going to court;

areduced requirement to house evicted tenants in more expensive temporary
accommodation; and

an anticipated increase in rental income flowing from pre-action requirement activity.
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DUTY OF LOCAL AUTHORITIESTO ASSESS AND PROVIDE HOUSING
SUPPORT

36.  Section 143B of the Bill was added at Stage 2. This provision places a statutory duty
on local authorities to carry out a housing support assessment on all individuals who are
assessed as homeless under section 31(1) of the Housing (Scotland) Act 1987, or as
threatened with homelessness under section 32(1) of that Act, where the local authority has
reason to believe that the applicant may be in need of housing support services. This duty
would also extend to members of the individual’s household residing with them at that time.

37.  There are no significant direct costs associated with the amendment for the Scottish
Administration, other than some resource implications in producing guidance, and amending
data collection systems and processes.

COSTSON LOCAL AUTHORITIES

38.  The principle underpinning the provision was originally proposed by Shelter Scotland
when giving evidence to the Local Government and Communities Committee during its stage
1 consideration of the Bill. Shelter provided its estimate of the likely associated costs and
subsequently referred to research2 carried out in 2009 on English local authorities. This
research indicated very significant cost savings from providing housing support to homeless
people and those at risk of homelessness. However, the Scottish Government commissioned
similar research3 in 2007 on the costs and benefits of Supporting People funding in Scotland.
That research suggested much more modest overall cost savings, particularly in relation to
homeless clients, where the benefits did not in fact outweigh the costs of service provision.

39. At Stage 1, Shelter Scotland indicated that the maximum estimated costs for local
authorities to provide housing support would be in the region of £40m. Shelter Scotland has
since told the Scottish Government that these costings were subject to severa suppositions
which they believe could make the actual cost |ess than £10m.

40. Local authorities have expressed concern over the lack of detailed cost forecasts in the
lead-up to the amendment being accepted at Stage 2. COSLA has indicated that — based on a
rough estimate of a medium-sized local authority with annual homelessness presentations of
around 2,000 — the costs to such an authority are likely to be in the region of £1.1m per
annum. It estimates that the cost across Scotland could be in the region of £40m. Indeed
COSLA believes this is a conservative estimate as it may not take full account of
administrative costs nor of changing economic circumstances and welfare reform, which
could lead to an increase in the number of people presenting as homeless.

41. The following table provides the Scottish Government’s best estimate of the
additional coststhat are likely to be incurred by local authorities:

1 http://scottish.parliament.uk/s3/committees/| gc/or-10/1g10-1102. htm#Col 3029

2 http://www.communities.gov.uk/publications/housi ng/financi al benefitsresearch

3 http://www.scotland.gov.uk/Publications/2007/12/14141444/0

20



Table 11: Costson local authorities

1 Murher of applicane  fsscssed as homeless or potercially 320510
homeloss i 20010

]

Nember of applicans  assessed as homcless or pobencially L2032 RG]
homeless in 200910 and non @sscsscd as hoving any sunpoe
noeds

i C Npmbher of applicane  assessed as homeles, or pu:nlu:n:iall_lr" 13, 559 13240
homeless in 2000010, and also asessed os having cne of nose
s prsl necd

CNupreher of applicans  wsscssed as homeless or polercially 5,19
homeless in 200010, and alio asesscd as having cne o nore
supporl neads and roced as Being oo reecing of Fousing suppoerl at
case closur

-

3 Murnher of applicans  fssessed as homeles, or polercially - 5,27
Pomeless in 200011 asseined 25 having one cE o mone suaport

needs and ApE noaed a5 heing inoreceipn of housing sopporn al

case closure

h * Coit of Fonising suppeerl per client ser vear (hased cn Sopporting C£250E
People ety for Rupport o homoeless Der case por annem in
20005 - uprared o reflect inflarionary nceease as ac 2000011

Coat of providing ons-howr housing  suppor assessmien £515, 052
intesvizar oooall clicne assessed as domeless o threarened with
romelcsiizss  (hased on o aver biorly e of £1Z for
homelesspesy assesament officer  noluplicd By number of

applicant: at e 1)

B Cweapall estimarad cox of additlony] housing supporl assersmenl B3 A[3M
and proviien (Eeom rowe -7

(RSTO o £2 51 = 221 098+ £0.315m)

42.  The above set of figures uses a range of assumptions, based on the limited historical
data available. It is not possible to provide a robust assessment at this stage as to what the
likely additional costs of providing housing support to all applicants assessed as homeless or
threatened with homeless. The Scottish Government’s analysis indicates that the most
obvious variables which are likely to have a direct effect on the assumptions are as follows.

a) Some of the 8,379 homeless people assessed as having support needs (and not
recorded on the HL1 Homelessness data collection system as having their support need
met) may in practice be provided with support. Housing support needs may be reassessed
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at a later date, support provided at that later stage, but the HL1 data system may not be
updated. That would act to reduce the level of unmet need below £21.6m.

b)

43.

Conversely, imposing a statutory duty on local authorities to carry out a housing
support needs assessment in all cases at the point of homeless assessment could
identify even higher levels of unmet need as a result of a potentially more rigorous
assessment process. There is likely to be some under reporting of support needs
among the 29,382 homeless applicants that were not assessed as having any support
needs. This would push up the £21.6m cost estimate till higher. However, it is
difficult to quantify the numbers and costs because some of these additional support
needs may again, in practice, aready be being picked up and addressed through
subsequent assessments at a later date, but similarly not recorded on the HL1 data
system.

The amendment also places a duty on local authorities to assess the support needs of
all those persons residing with the applicant. The number of households assessed as
homeless or threatened with homelessness containing more than one member in
2009/10 was 16,291. It is not clear at this stage whether local authorities routinely
carry out such assessments as normal practice at present and what percentage of such
support needs are currently met.

The above set of variablesillustrates the difficulty in providing a robust assessment of

the cost implications of the new duty. It may well be possible, however, to provide a more
informed and robust analysis following a longer period of data collection and further
consultation with stakeholders around the challenges of implementing such a statutory
obligation on local

authorities.

Table12

Summary table of additional costs—housing support assessment and provision

Paragraph Additional Costg/savings
reference (Em)
Scottish Administration
No direct costs 37
nil

Local Authorities

Overadll

estimated cost of additional | 38-41

housing 21.613

Support assessment and provision

Registered Social Landlords (RSLS)

No provisions in the amendment

Nil

Other bodies, individuals or businesses

No provisionsin the amendment

Nil
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