EXECUTIVENOTETO
THE PUBLIC CONTRACTS (SCOTLAND) REGULATIONS 2012
S.S.1.2012/88

The above instrument was made in exercise of the powers conferred by section 2(2) of the
European Communities Act 1972. The instrument is subject to negative resolution
procedure.

Pur pose of the I nstrument

This instrument consolidates the Public Contracts (Scotland) Regulations 2006 (the “ 2006
Regulations’) (S.S.1. 2006/1) and all subsequent amendments. It also introduces a number of
changes (see “Policy Objectives’ below).

L egidlative context

This instrument gives effect in Scots law to: Directive 2004/18/EC of the European
Parliament and Council of 31% March 2004 on the co-ordination of procedures for the award
of public works contracts, public supply contracts and public services; Directive 89/665/EEC
of 21% December 1989 on the co-ordination of the laws, regulation and administrative
provisions relating to the application of review procedures to the award of public supply and
public works contracts, as amended; and Directive 2007/66/EC of the European Parliament
and Council of 11" December 2007 amending Council Directives 89/665/EEC and
92/13/EEC with regard to improving the effectiveness of review procedures concerning the
award of public contracts.

The above Directives were previously given effect in Scots law by the 2006 Regulations.
The instrument consolidates the 2006 Regulations and all subsequent amendments. The
consolidation exercise has resulted in the re-numbering of certain regulations. A table of
changes and derivations is attached which shows where numbering has changed.

Policy Objectives

Amendments are required to the 2006 Regulations to take account of the judgment of the
Court of Justice of the European Union in Uniplex v NHS Business Services Authority (C-
406/08). These amendments will remove uncertainty around the current requirement to bring
court proceedings in Scotland relating to breaches of EU procurement law “promptly” and
change the start date for bringing proceedings.

Amendments are also required to the 2006 Regulations to take account of changes to offences
relating to bribery introduced by the Bribery Act 2010 and new offences relating to serious
organised crime introduced by the Criminal Justice and Licensing (Scotland) Act 2010.
These amendments will ensure that public bodies take the correct approach to excluding
tenderers which have been convicted of one of the new bribery or serious organised crime
offences from the procurement process.

Amendments are also required to reflect machinery of Government changes and changes
made by the Treaty of Lisbon.



Finally, because the 2006 Regulations have already been amended six times since their
introduction in January 2006, we have undertaken a consolidation exercise. Aside from the
amendments discussed above and minor drafting amendments, this instrument represents a
straightforward consolidation of the 2006 Regulations.

Territorial Extent and Application

This instrument applies to Scotland only. Equivalent changes have been made to the
Regulations applying to England, Wales and Northern Ireland.

.Consultation

Public consultation on the amendments to the 2006 Regulations (and the equivalent
Regulations applying to utilities) and a partial Business and Regulatory Impact Assessment
took place in December 2010. We aso consulted directly with stakeholders who had
previously expressed an interest in being informed of changes to procurement policy and
legidlation via Scottish Procurement Policy Note 11/2010.

Consultation with business was conducted via the organisations represented on the Public
Procurement Advisory Group. The Advisory Group’'s remit is to provide an ongoing
framework for dialogue about, and influence upon, public procurement practices as they
affect suppliers. In addition, we brought the consultation to the attention of businesses
registered on the Scottish Government’ s national advertising portal for public sector contracts
- Public Contracts Scotland.

We received a total of 15 responses to the consultation from a range of organisations within
the public and private sectors and have taken full account of these in finalising the
amendments to the Regulations. Where respondents gave permission for their responses to
be made public, these have been published on the Scottish Government’s webpages. We
have al so published a consultation report.

We intend to issue a further Scottish Procurement Policy Note to stakeholders to aert them to
the amendments to the Regulations and the consolidation exercise and to provide advice on
the practical steps they will need to take before the new Regulations come into force. This
Note will be also be published on the Scottish Government’s website and the Public
Contracts Scotland portal.

I mpact Assessment

This instrument will have no impact on people from any of the equality groups. As aresult,
an equality impact assessment has not been completed.

Financial Effects

A final Business and Regulatory Impact Assessment has been completed and is attached. In
our view, the instrument will not impact on the costs to businesses or the third sector of
participating in public procurement processes. Public bodies will be required to update their
tender and contract documentation. However, as much of this documentation is standardised,
we do not believe that thiswill result in significant costs to the public sector.



Contact

Jessie Laurie

jessie.laurie@scotland.gsi.gov.uk

Tel: 0141 242 5672

Scottish Procurement and Commercial Directorate
Scottish Government

March 2012
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