EXECUTIVE NOTE
THE TOWN AND COUNTRY PLANNING (GENERAL PERMITTED
DEVELOPMENT)(NON-DOMESTIC MICROGENERATION)
(SCOTLAND) AMENDMENT ORDER 2011
SSI 2011/136
The above instrument was made in exercise of the powers conferred by sections 30 and 31 of
the Town and Country Planning (Scotland) Act 1997. The instrument meets the obligations of
section 71 of the Climate Change (Scotland) Act 2009. The instrument is subject to the
negative resolution procedure.
Policy Objectives
The purpose of this instrument is to enable a range of microgeneration equipment to be
installed on non-domestic buildings without being subject to the planning application process.
The Order will grant permitted development rights to the following range of microgeneration
equipment:
•
•
•
•
•
•

Solar thermal panels;
Solar photo voltaic panels;
Pipework for ground source heat pumps;
Pipework for water source heat pumps;
Biomass boilers; and
Anaerobic digestion plant.

While permitted development rights for solar panels and the pipework for ground source heat
pumps will apply to all non-domestic buildings, rights for structures to house biomass boilers
will apply only to agricultural buildings, forestry buildings, industrial buildings and
warehouses. Permitted development rights for anaerobic digestion plant will apply only to
agricultural and forestry buildings.
Where microgeneration equipment does not comply with the restriction and conditions set out
in the Order, a planning application will need to be submitted to the relevant planning
authority and permission secured prior to the installation and operation of the equipment.
The inability of equipment to meet the limitations and conditions of the Order does not have a
bearing on the outcome of an application for planning permission.
No previous permitted development rights have been granted specifically for microgeneration
equipment on non-domestic buildings. However, Orders introduced in 2009 (SSI 2009/34)
and 2010 (SSI 2010/27) provided permitted development rights for microgeneration
equipment for domestic properties.

Timescale
This instrument meets the timescale set by the Climate Change (Scotland) Act 2009, which
requires that provision for permitted development rights for microgeneration equipment on
non-domestic buildings be made by 1 April 2011.
The European Commission Technical Standards Directive (98/34/EC) requires draft statutory
instruments that contain technical standards to be notified to the European Commission for a
minimum of three months. As this Order sets out physical limitations for certain aspects of
the technology, notification is required. Notification of this Order was made to the European
Commission on 17 November 2010, no detailed opinions were received within the 3 month
notification period.
The European Commission noted that the equipment involved has the potential to cogenerate
(simultaneously produce heat, electricity and/or mechanical energy). The SSI expressly
includes the cogeneration of energy in respect of biomass and anaerobic digestion
technologies.
Engagement and Consultation
A set of initial proposals was summarised in a flyer made available and discussed formally in
a seminar session at the ‘All-Energy’ event in Aberdeen (19-20 May 2010). In developing
understanding around business impacts, 27 companies at a variety of scales within the
microgeneration industry were invited to respond to a questionnaire; this invitation led to
interviews with six such companies and the findings are set out in the finalised Business and
Regulatory Impact Assessment.
A formal consultation document was made available on the Scottish Government’s website to
which 74 responses were received. The analysis of those consultation responses was
published on the Scottish Government’s website on 17 November 2010. Responses were
received from a wide cross-section of Scotland’s civic, regulatory, private and lobbying
bodies, as well as individuals:
Group
Air Transport Industry
Community and Housing
General Business Organisations
Government Agency
Individual
Local Government / National Park Authorities
Non-Governmental Organisations (Historic Environment)
Non-Governmental Organisations (Natural Environment)
Other Technical Disciplines
Renewables Industry

Number of responses
7
9
3
3
8
15
2
2
5
20

The leaflet and consultation document were notified via the Scottish Government’s e-alert
system to all those who are signed up for electronic notification of government publications
and consultations relating to planning issues.

The key question in providing new permitted development rights is ‘what types and scales of
equipment do not need to be examined by a planning authority because they will have an
acceptably small impact or no impact at all.’ The impacts refer to those on neighbours or the
population at large. Following engagement and consultation around a wide range of
microgeneration equipment, the final Order provides permitted development rights (with
conditions on scale and location) for equipment that presents an acceptably small impact or
no impact at all. The types or scales of equipment which do not meet the conditions and
limitations set out in the Order such that they could cause notable impacts or occur in
locations which could cause concern or adverse impacts, will continue to be considered
through the statutory planning process.
Limitations and Conditions
The permitted development rights clarify that anaerobic digestion and/or biomass equipment
can be considered to be permitted development on farm, forestry and warehouse units.
Therefore, permitted development rights for agricultural or forestry units remain subject to a
process of prior notification to the planning authority where the development would entail an
alteration or extension to an existing building, which is new development that would exceed
the height of the original building or increase the cubic content of the building by more than
10%. Prior approval requires a developer to submit details of design, siting and external
appearance to the planning authority for a decision as to whether further ‘prior’ approval is
required. However, use of the existing thresholds avoids the creation of new thresholds for
structures, which may impact on the safety regime for airport operators (where the height of
structures is a key issue).
In summary the provisions of this instrument provide for:
Pitched roof mounted solar (Photo Voltaic and thermal)
Protrusion
and Protrusion 200mm, height not exceeding existing ridge line, surface
surface
area area unrestricted, installation must not exceed the limits of the
limitations
existing roof.
Designated Areas
Permitted development rights do not apply in: Conservation Areas,
Listed Building Curtilage, National Scenic Areas, Historic Gardens
and Designed Landscapes, Sites of Archaeological Interest (including
Scheduled Ancient Monuments), National Parks, or within 3km of the
perimeter of an aerodrome or technical site.
Conditions
The on-site cumulative total energy generated should not exceed
50kw electricity or 45kw heat (thermal).

Flat roof mounted solar (Photo Voltaic and Thermal)
Surface area and Protrusion not exceeding the height of an existing parapet wall,
protrusion
unrestricted surface area, the installation must not exceed the limits of
the existing roof.
Designated Areas
Permitted development rights do not apply in: Conservation Areas,
Listed Building Curtilage, National Scenic Areas, Historic Gardens
and Designed Landscapes, Sites of Archaeological Interest (including
Scheduled Ancient Monuments), National Parks, or within 3km of the
perimeter of an aerodrome or technical site.
Conditions
The on-site cumulative total energy generated should not exceed
50kw electricity or 45kw heat (thermal).
Wall mounted solar
Surface area and Protrusion not exceeding 200mm from the surface of the wall,
protrusion
installation to be wholly contained within the limits of the existing
elevation (not higher or wider), 200mm clearance to the edge of the
building must remain.
Designated Areas
Permitted development rights do not apply in: Conservation Areas,
Listed Building Curtilage, National Scenic Areas, Historic Gardens
and Designed Landscapes, Sites of Archaeological Interest (including
Scheduled Ancient Monuments), National Parks, or within 3km of the
perimeter of an aerodrome or technical site.
Conditions
The on-site cumulative total energy generated should not exceed
50kw electricity or 45kw heat (thermal).
Ground Source and Water Source Heat Pumps
Number
Unlimited up to a cumulative output capacity of 45kw (thermal)
Ground restoration
Ground to be restored following excavations.
Area of pipework
0.5 hectares (in total)
Designated areas
No permitted development rights in: World Heritage Sites, Listed
Building Curtilage, historic Gardens and Designed Landscapes, or
Sites of Archaeological Interest (including Scheduled Ancient
Monuments).
Biomass and Anaerobic Digestion
Number
Unlimited up to a cumulative output capacity from the site of 45kw
(thermal) or 50kw electricity.
Equipment
on Prior notification to the planning authority if a significant alteration or
agricultural land
extension to a building is required.
The building as extended should not exceed 465 square metres.
The height of the building (including flue) should not exceed 3 metres
within 3 kilometres of an aerodrome or 12 metres otherwise.
The building should not be within 400 metres of a dwelling.
The building should not be within 25 metres of a classified road.
The flue should not exceed 500 millimetres (unless replacing an
existing flue of the same dimensions).

Development is not permitted if it would involve the extension or
alteration of a dwelling.
Permitted development rights do not extend to biomass boilers sited
in Air Quality Management Areas.
Equipment
on Prior notification to the planning authority if a significant alteration or
forestry land
extension to a building is required.
The height of the building (including flue) should not exceed 3 metres
within 3 kilometres of an aerodrome.
The building should not be within 400 metres of a dwelling.
The building should not be within 25 metres of a classified road.
The flue should not exceed 500 millimetres (unless replacing an
existing flue of the same dimensions).
Development is not permitted if it would involve the extension or
alteration of a dwelling.
Permitted development rights do not extend to biomass boilers sited
in Air Quality Management Areas.
Equipment
on The height of the building extended or altered (including the flue)
industrial
and should not exceed the height of the original building.
warehouse land
The floor area of the original building should not be increased by
25% or 1000 square metres, which ever is the greater.
No part of the development should be within 5 metres of any
boundary or curtilage of the premises.
The flue should not exceed 500 millimetres (unless replacing an
existing flue of the same dimensions).
The development should not lead to a reduction in the space available
for the parking or turning of vehicles.
Permitted development rights do not extend to biomass boilers sited
in Air Quality Management Areas.
Guidance
A Planning Circular, which sets out Scottish Government policy on the implementation of
legislation or procedures, will be published at the time of the coming into force of the Order.
Impact Assessments
An equalities impact assessment was completed on the proposals within the consultation
paper of 2010 and has been finalised following the close of the consultation. The assessment
is attached as Annex A. The approach has been altered to remove the need for value
judgements as to where a development might be visible from as this would have been
different based on average heights between the genders and for wheelchair users. As wind
turbines are not being pursued by the Scottish Statutory Instrument, shadow flicker will not
be caused, removing potential issues for those with epilepsy.

Financial Effects
The instrument does not place additional financial burdens on the Scottish Government,
Local Government or on business. However, some planning authorities may experience a
loss of fee income as a result of some planning applications no longer being necessary. The
issues are considered in the accompanying business and regulatory impact assessment.
Accompanying Circular
On coming into force the instrument will be accompanied by a Planning Circular, which
explains the provisions. A draft version of that circular has been provided at Annex B.
Scottish Government
Directorate for the Built Environment
21 February 2011

ANNEX A
FINAL EQUALITIES IMPACT ASSESSMENT
Introduction
1.
This Equalities Impact Assessment considers the potential impacts of the Town and
Country Planning (General Permitted Development) (Non-Domestic Microgeneration)
(Scotland) Amendment Order 2011 on Scotland’s people.
2.
A Partial Equalities Impact Assessment was produced for consultation as Annex B in
the main proposals document (Permitted Development Rights for Microgeneration
Equipment on Non-Domestic Properties - Consultation1), which was available for public
consultation from 15 July to 8 October 2010.
3.
Question 43 of the consultation paper asked respondents ‘Are you content that the
proposed order would not have any adverse impact on particular sections of Scotland’s
society?’ Respondents had also been encouraged to comment on any aspect of the
consultation, rather than feel bound by the set questions. Of the 74 responses which were
received on time, 27 responded to question 43 (approximately 36%). Of those responses 23
(85% of respondents to question 43 and 31% of respondents to the consultation as a whole)
were content that the proposals would have no impact on particular sections of Scotland’s
society.
4.
Those 4 respondents who did not agree with the statement in question 43 (14.8% of
respondents to question 43 and 5.4% of respondents to the consultation as a whole)
considered a range of factors which needed to be considered:
• Those living in rural areas or near to industrial sites would be disadvantaged over
those living in urban areas;
• Heights differ between the genders and those who are ambulant and wheelchair
users meaning that conditions restricting the siting of microgeneration equipment
based on where it can be seen from will affect different people in different ways;
and
• Households with low incomes may be less able to access funds than those on
higher incomes to challenge inappropriately sited equipment through legal
avenues.
5.
It should be noted that of those who were content, 3 respondents (11% of those
responding to question 43 and 4% of those responding to the consultation as a whole)
considered that the proposals would be beneficial, mainly due to reduced energy bills as a
result of greater use of the technology.
6.
The issues raised will be addressed in amended responses to the Equalities Impact
Assessment questions which create the remainder of this Assessment.

1

Permitted Development Rights for Microgeneration Equipment on Non-Domestic Properties – Consultation:
http://www.scotland.gov.uk/Publications/2010/07/15092031/0
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7.
Of those respondents who did not respond to Question 43 of the consultation
document (and as such are not counted in the statistics), one respondent considered that the
financially advantaged are more likely to install microgeneration equipment. However, as the
Amendment Order refers to non-domestic installations, the impact of this will be more
business than equalities based. Another respondent considered that communities could be
adversely affected by impacts of microgeneration equipment on archaeological remains.
However, as that would be a locational issue not directed to any one particular equalities
group, the issue is not being pursued further.
Step 1: Definition of Policy Aims
What is the Purpose of the Proposed Policy (or Changes Made to the Policy)?
8.
The outcome will be amended Regulations. The General Permitted Development
(Scotland) Order 1992 (as amended) sets out a series of developments which are considered
to be 'Permitted Development'. That means that development falling within the categories and
thresholds defined within the Order do not have to gain planning permission before being
implemented. The Climate Change (Scotland) Act 2009 (section 71) requires that provision is
made within the permitted development rights to include microgeneration equipment (which
is technology that produces heat or electricity, usually from renewable sources of energy, but
does not exceed an output of 50 kilowatts for electricity and 45 kilowatts (thermal) for heat).
Who is Affected by the Policy or Who is Intended to Benefit from the Proposed Policy
and How?
9.
The regulations will benefit owners and occupiers of non-domestic properties whom
will no longer have to face the financial and time cost of planning permission before
installing certain types of microgeneration equipment, or structures to house that equipment.
10.
The regulations will affect neighbours (domestic or non-domestic) adjacent to nondomestic land uses by removing their right to be notified of and object to such proposals,
which currently require a planning application.
How have you, or will you, put the policy into practice, and who is or will be delivering
it?
11.
The approach will be put into practice through amendments to the existing Town and
Country Planning (General Permitted Development) (Scotland) Order 1992. That Order is
operated by Planning Authorities. The Order is also implemented by property owners and
planning consultants who may decide whether the proposed development can be regarded as
permitted development without consulting with the relevant planning authority.
12.
Planning Authorities can take action against development within their area which does
not have planning permission and requires it.
How does the policy fit into our wider or related policy initiatives?
13.
Section 71 of the Climate Change (Scotland) Act 2009 requires permitted
development rights for microgeneration technology on non-domestic properties to be
introduced. The regulations will also contribute to the achievement of Green House Gas
emissions targets and the Scottish Government's drive towards making Scotland a leader in
renewable energy technologies.
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Have the resources for your policy been allocated?
14.
No. The policy is designed to reduce resource demands on planning authorities.
Step 2: What is already known about the diverse needs and/or experiences of the target
audience?
15.
The target audience is anyone with an interest in microgeneration equipment being
sited on non-domestic properties.
Age
16.
Evidence: Research 'Planning and Community Involvement in Scotland'
(http://www.scotland.gov.uk/Publications/2004/07/19666/40356) suggests that those who
respond to planning applications are generally middle aged or elderly. However, the proposed
permitted development rights are designed to avoid or minimise significant adverse impacts.
We are not aware of other information which would suggest that there is a correlation
between age and those seeking to install microgeneration equipment on non-domestic
properties.
17.
Consultation: None of the consultation responses suggest there is an impact from
microgeneration or permitted development rights and a person’s age.
Disability
18.
Evidence: The desire to install microgeneration equipment does not appear to be
predicated on any factor or degree of disability and we are not aware of any evidence to the
contrary. The planning process for microgeneration equipment is the same for all.
19.
Consultation: One respondent considered that predicating permitted development
rights on the basis of where microgeneration equipment could or could not be seen from
would affect those of different heights differently, including wheelchair users.
Gender
20.
Evidence: Research (http://www.scotland.gov.uk/Publications/2004/07/19666/40356)
suggests that women are more likely to be involved in the planning process than men and
significantly more likely to oppose planning applications. However, we are not aware that
seeking to install microgeneration equipment on non-domestic properties is affected by the
gender of the property owner.
21.
Consultation: One respondent considered that predicating permitted development
rights on the basis of where microgeneration equipment could or could not be seen from
would affect those of different heights differently, pointing out that there are differences in
average heights between the genders.
Lesbian, Gay, Bisexual & Transgender
22.
We are not aware of evidence which suggests that LGBT issues are a factor in
encouraging or discouraging the installation of microgeneration equipment.
Race
23.
Evidence: Research (http://www.scotland.gov.uk/Publications/2004/07/19666/40356)
suggests that white caucasians dominate responses to planning applications with a minority of
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responses from members of other ethnic communities. That was considered to be broadly
equivalent to the population mix in Scotland as a whole. We are not aware of any evidence
which suggests race has an impact on the propensity to want to install or object to the
installation of microgeneration equipment on non-domestic properties.
24.
Consultation: Although 14 of those returning responses also returned completed
Equalities Questionnaires (19% of total respondents), this is not sufficient to draw firm
conclusions from. However, all those who completed the questionnaire were white
caucasians.
25.
Responses to the consultation document did not suggest that there were likely to be
more or fewer impacts on members of the range of ethnic communities in Scotland as a result
of the proposals being implemented.
Religion & Belief
26.
We are not aware of any evidence that religion or belief has an impact on the desire to
install or object to the installation of microgeneration equipment on non-domestic properties.
Step 3: What else is needed to help understand the diverse needs and/or experiences of
your target audience?
27.
The responses to the consultation suggest that further information is not required at
this time.
Age
28.
Research
'Planning
and
Community
Involvement
in
Scotland'
(http://www.scotland.gov.uk/Publications/2004/07/19666/40356) suggests that those who
respond to planning applications are generally middle aged or elderly. However, the proposed
permitted development rights are designed to avoid or minimise significant adverse impacts.
However, we are not aware of other information which would suggest that there is a
correlation between age and those seeking to install microgeneration equipment on nondomestic properties.
Disability
29.
The desire to install microgeneration equipment does not appear to be predicated on
any factor or degree of disability and we are not aware of any evidence to the contrary. The
planning process for microgeneration equipment is the same for all. The issue raised in
paragraph 29 will be addressed later in this assessment.
Gender
30.
Research (http://www.scotland.gov.uk/Publications/2004/07/19666/40356) suggests
that women are more likely to be involved in the planning process than men and significantly
more likely to oppose planning applications. However, we are not aware that seeking to
install microgeneration equipment on non-domestic properties is affected by the gender of the
property owner. The issue raised in paragraph 31 will be addressed later in this assessment.
Lesbian, Gay, Bisexual & Transgender
31.
We are not aware of evidence which suggests that LGBT issues are a factor in
encouraging or discouraging the installation of microgeneration equipment.
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Race
32.
Research (http://www.scotland.gov.uk/Publications/2004/07/19666/40356) suggests
that White Caucasians dominate responses to planning applications with a minority of
responses from members of other ethnic communities. That was considered to be broadly
equivalent to the population mix in Scotland as a whole. We are not aware of any evidence
which suggests race has an impact on the propensity to want to install or object to the
installation of microgeneration equipment on non-domestic properties.
Religion & Belief
33.
We are not aware of any evidence that religion or belief has an impact on the desire to
install or object to the installation of microgeneration equipment on non-domestic properties.
Step 4: What does the information tell you about how this policy might impact
positively or negatively on the different groups within the target audience?
Age
34.
We are not aware of information which suggests that microgeneration technologies or
permitted development rights affect those in different age groups in different ways.
Disability
35.
One respondent considered that predicating permitted development rights on the basis
of where microgeneration equipment could or could not be seen from would affect those of
different heights differently, pointing out that there are differences in the average heights
between the genders. Another considered that shadow flicker caused by wind turbines could
have an impact on those with epilepsy. Paragraph 50 sets out our response.
Gender
36.
One respondent considered that predicating permitted development rights on the basis
of where microgeneration equipment could or could not be seen from would affect those of
different heights differently, pointing out that there are differences in height between those
who are ambulant and wheelchair users. Paragraph 50 sets out our response.
Lesbian, Gay, Bisexual & Transgender
37.
We are not aware of evidence which suggests that LGBT issues are a factor in
encouraging or discouraging the installation of microgeneration equipment.
Race
38.
We are not aware of information which suggests that microgeneration technologies or
permitted development rights affect those across Scotland's variety of ethnic groups
differently.
Religion & Belief
39.
We are not aware of any evidence that religion or belief has an impact on the desire to
install or object to the installation of microgeneration equipment on non-domestic properties.
Step 5: What changes have been made to the policy?
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40.
Following consultation the range of technologies and thresholds within that range
have been altered, although this was mainly on the basis of technical and amenity grounds
rather than as a result of impacts to specific groups of Scotland’s population. However, one
respondent did point out that restricting development based partly on judgements as to where
a development might be viewed from adversely affected those of differing height. The
response noted that there was a general height difference between the genders and for
wheelchair users (for example) (paragraphs 29 and 31 above). The approach has been altered
and does not pursue restrictions which require a judgement on where the development might
be visible from. Not pursuing micro wind turbines means no issues around shadow flicker
will be caused.
Step 6: Does the policy provide the opportunity to promote equality of opportunity or
good relations.
41.
The Amendment Order is targeted at anyone in Scotland who wishes to install certain
microgeneration technologies to their non-domestic property.
Age
42.

No.

Disability
43.
No.
Gender
44.
No.
Lesbian, Gay, Bisexual & Transgender
45.
No.
Race
46.
No.
Religion & Belief
47.
No.
Step 7: Based on the work, rate the level of relevance of your policy
48.
It is considered that the impact on the equality groups will be low, or in the case of
Lesbian, Gay, Bisexual & Transgender as well as Religion & Belief groups the relevance is
unknown.
Step 8: Is further Equalities Impact Assessment required?
49.
The limited general feedback we have received (despite presenting the Equalities
Impact Assessment alongside the Consultation Paper and including a specific question within
the Consultation Paper on equalities to try and encourage respondents to consider the issue in
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more detail) does not suggest that microgeneration technologies nor the process of permitted
development would have an adverse impact on distinct elements the range of Scotland’s
population. There were some comments that permitted developments and the more
commonplace use of microgeneration technologies might provide benefits to Scotland's
population through reduced bills.
50.
There was some commentary around those living in rural areas or adjacent to
industrial units who could face more significant impacts from equipment which would be less
noticeable in urban settings. That is a locational amenity rather than equalities issue and has
been addressed through the use of thresholds for permitted development rights.
51.
It was considered by one respondent that those on low incomes would be less able to
access funds to challenge inappropriately sited equipment through a legal process, although
that is a question of income and amenity not equalities. Given the threshold based approach
and the more limited range of technologies to be pursued in the Amendment Order the likely
level of incidence of households seeking to challenge microgeneration installations as a result
of the Amendment Order is low.
52.
One response considered that the idea of restricting development on the basis of
where it could be seen from was difficult as there tend to be height differences between the
genders and between fully ambulant people and wheelchair users (for example). The
approach to development restrictions has been changed and does not pursue a view point
based approach.
53.
The majority of respondents who commented on the Equalities Impact Assessment
question (23 of 27 responses to that question) were content that the proposals would not have
an adverse impact on particular sections of Scottish Society. On this basis and as a result to
changes in the approach being taken, no further impact assessment is considered to be
required.
Step 9: How will monitoring and evaluation be pursued?
54.
The permitted development rights will be reviewed should there be agreement
between the administrations of the UK that further action is required.

13

ANNEX B
DRAFT CIRCULAR
Circular 02/2011
The Town and Country Planning (General Permitted Development) (Non-Domestic
Microgeneration) (Scotland) Amendment Order 2011

PLANNING SERIES:
Scottish Planning Policy (SPP) is the statement of Scottish Government policy on nationally
important land use planning matters.
National Planning Framework (NPF) is the Scottish Government’s strategy for Scotland’s long
term spatial development.
Circulars contain Scottish Government policy on the implementation of legislation or procedures.
Statements of Scottish Government policy in the SPP, NPF and Circulars may be material
considerations to be taken into account in development plans and development management
decisions.
Designing Places and the West Edinburgh Planning Framework have the same status in decision
making as the SPP and NPF.
Planning Advice Notes provide advice and information on technical planning matters.
Further information in the Scottish Government’s role in the planning system is available on-line:
http://www.scotland.gov.uk/Topics/Built-Environment/planning.
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Introduction
1.
This Circular explains the provisions of the Town and Country Planning (General
Permitted Development) (Non-Domestic Microgeneration) (Scotland) Amendment Order
2011 (the ‘Amendment Order’), which came into force on 18 March 2011. The Amendment
Order can be accessed on the legislation.gov.uk website2.
2.
The aim of the amendments to the Town and Country Planning (General Permitted
Development) (Scotland) Order 19923 are to enable microgeneration equipment to be
installed on or within the curtilage of existing non-domestic buildings without the need to
apply for planning permission. The Amendment Order will grant permitted development
rights to the following classes of development, subject to limitations and conditions:
•

Ground and Water Source Heat Pumps
Class 6I

•

Solar Photo Voltaic and Solar Thermal Panels
Class 6J

•

Biomass boilers and furnaces
Classes 6K, 6L, 6M

•

Anaerobic Digestion Systems
Classes 6K, 6L

3.
The Amendment Order makes provision for the microgeneration equipment listed in
order to meet the requirements of Section 71 of the Climate Change (Scotland) Act 2009.
The Amendment Order has been designed to manage impacts on places and people,
considered against the wider environmental, social and economic benefits of
microgeneration. This is achieved by means of limitations and conditions on the permitted
development rights. Proposed amendments were subject to consultation between July and
October 2010.
4.
The permitted development rights provided by the Amendment Order apply to all
non-domestic use classes and exclude residential dwellings. Residential institutions such as
hospitals and nursing homes have a non-domestic function and therefore the permitted
development rights provided by the Amendment Order apply to them. It is not intended that
the permitted development rights apply to features of the electricity or electronic or
telecommunications network, for example pylons, and antennae masts.

2

www.legislation.gov.uk/ssi
The Town and Country Planning (General Permitted Development) (Scotland) Order 1992:
http://www.legislation.gov.uk/uksi/1992/223/contents/made
3

Limitations
Solar voltaic and solar thermal panels or other installations
5.
The effects of these installations are similar, being focused mainly on visual impacts
but there are also some safety implications. The impact of solar installations on
Communications, Navigation and Surveillance (CNS) systems which are essential for the safe
operation of Scotland’s licensed aerodromes has been safeguarded by a distance limitation.
The effect of that distance limitation also mitigates the impact of potentially distracting glare
arising from solar panels, in close proximity to the landing zone of licensed aerodromes.
Apart from the limitation set out below, the surface area of solar panels is only constrained by
the total output of the panels, which should not exceed 50 kilowatts of electricity or 45
kilowatts of heat. If both types of panels are being installed the individual systems can
generate up to their respective limits. The Order specifies:
• Where the installation is on a pitched roof the panels must be within the limits of the
existing roof and not protrude from the roof surface by more than 200mm.
• Where the installation is on a flat roof it should not protrude above the height of an
existing parapet. Where there is no existing parapet, permitted development rights
do not apply to the flat roof.
• Where the installation is wall-mounted it should not protrude more than 200mm from
the surface of the wall and should not be within 200mm of the edge of the wall.
• Permitted development rights do not apply to solar panels within 3 kilometres of the
perimeter of an aerodrome or technical site4. This includes land specifically
designated for helicopter takeoff and landing5.
Ground and water source heat pumps
6.
The Amendment Order provides permitted development rights only for the buried or
immersed pipework, meaning that the heat exchanger unit must be sited within the property.
It is possible under the permitted development rights to install a ground and water source heat
pump at the same property, although the area of pipework for a single or for multiple
installations should not exceed 0.5 hectare. That limitation avoids the need for the proposals
to be screened for Environmental Impact Assessment, which if positive would result in a
planning application being required.
Biomass installations
7.
This is equipment which provides heat, electricity and/or mechanical energy on the
basis of heating from burning wood or other biological matter. This is considered to be a
renewable source of energy where the fuel is not peat or other mineral fuel. The Amendment
Order is designed to allow existing permitted development rights for agricultural, forestry,
industrial and warehousing uses to apply to the development of buildings and structures for
the installation of equipment to generate heat, electricity and/or mechanical energy from the

4

Aerodromes and technical sites are defined in The Town and Country Planning (Safeguarded Aerodromes,
Technical Sites and Military Explosives Storage Areas) (Scotland) Direction 2003, which is described in
Circular 2/2003 Safeguarding of Aerodromes, Technical Sites and Military Explosives Storage Areas:
http://www.scotland.gov.uk/Publications/2003/01/16204/17036

burning of biomass. For developments occurring on agricultural or forestry land the existing
prior notification procedures will apply to developments for energy from biomass equipment.
8.
The flue is included within the thresholds of the permitted development rights and
only one flue is provided for. The site circumstances of some installations will mean that the
permitted development rights are insufficient to gain adequate draw for the flue. In those
instances a planning application will be required for the entire external flue. In order to
benefit from permitted development rights the flue should be no more than 500mm in
diameter, unless replacing an existing flue, when the replacement should not exceed the
diameter of the flue being replaced if it is greater than 500mm.
9.
The fuel store must be accommodated within the thresholds set by the permitted
development rights, otherwise planning permission will be required.
10.
Biomass installations do not enjoy permitted development rights in designated Air
Quality Management Areas. In addition, biomass boilers are not permitted in a smoke control
area unless they have been exempted under section 21 of the Clean Air Act 1993. A Council
in Scotland could take action against a non-exempt biomass boiler being operated in a smoke
control area.
11.
Previously, permitted development rights for agricultural and forestry buildings have
required the building to be used for the purposes of agriculture or forestry. As biomass
installations can be used to generate electricity, not all of which will be needed on the site of
production, the Amendment Order allows buildings for the generation of energy from
biomass to be used not purely for agricultural or forestry purposes, enabling the energy
generated to be used off-site.
Anaerobic Digestion Equipment
12.
Operation of this equipment results in the production of biogas. The Amendment
Order is designed to allow existing permitted development rights for agricultural and forestry
uses to apply to the development of buildings and structures for the installation of anaerobic
digestion plant. Prior notification procedures will apply to developments for anaerobic
digestion plant. Hazardous substances consent may be required, see paragraph 34.
13.
Previously, permitted development rights for agricultural and forestry buildings have
required the building to be used for the purposes of agriculture or forestry. Anaerobic
digestion installations can be used to generate energy that is not necessarily all going to be
utilised on the site of production. Therefore the Amendment Order allows buildings for the
generation of energy from anaerobic digestion to be used not purely for agricultural or
forestry purposes, enabling the energy generated to be used off-site.
Structures where planning conditions require the removal of the structure or restrict
the use of the structure for alternative uses
14.
Permitted development rights provided by the Amendment Order do not negate or
otherwise remove the need for compliance with existing planning conditions. For example,
the installation of solar panels on a building which has permission for a limited period would

not remove or lessen the ability of the planning authority to enforce the removal of the
building, including the solar panels, at the specified time.

Conditions
Listed Buildings
15.
Permitted development rights do not apply within the curtilage of a listed building and
as such planning permission will be required.
Conservation Areas
16.
Locally designated for particular special qualities, no permitted development rights
beyond those already conferred by the existing Town and Country Planning (General
Permitted Development) (Scotland) Order, are proposed for designated conservation areas,
save for ground and water source heat pumps. In the case of that equipment, the unseen
nature of the installation means there would be no adverse impact on the conservation area.
The Historic Environment
17.
Permitted development rights do not extend to technologies likely to require
significant disruption to the ground, such as the excavations required to install the pipework
for ground source heat pumps, in designated Sites of Archaeological Interest. The Scottish
Government’s Planning Advice Note on Archaeology sets out the responsibilities of
developers who discover archaeological remains during development.
18.
Permitted development rights conferred by this order do not extend to Scheduled
Ancient Monuments or World Heritage Sites.
Landscape
19.
National Scenic Areas and Historic Gardens and Designed Landscapes are generally
excluded from permitted development rights in the Amendment Order. However, within
National Scenic Areas permitted development rights will apply to ground and water source
heat pumps, as the unseen nature of those installations will not harm the landscape quality of
the National Scenic Area.

Ground Restoration
20.
Due to the invasive nature of excavations to install the pipework for ground source
heat pumps and water source heat pumps, developers are required to return the ground to its
original condition. In this sense the ground applies to the earth itself rather than to the land
and anything which may have been on the land prior to the excavations taking place.
Energy Output

21.
The Energy Act 20046 defines microgeneration equipment as that which is capable of
the generation of up to 50 kilowatts of electricity or 45 kilowatts of heat (thermal). The
Amendment Order allows multiple technologies to be applied to any one building or site.
The cumulative total of all microgeneration equipment placed on a non-domestic building or
site should not exceed the microgeneration thresholds.
22.
The Amendment Order does not specify a proportion of the energy output which must
be used on site, however the expectation is that the installations will have the primary
purpose of meeting the energy needs of the onsite premises, selling surplus back to the
national grid or local network. Permitted development rights only apply to existing land uses.
Installations which do not provide energy for use on site do not enjoy permitted development
rights under the Amendment Order, as that would be a new land use, rather than a supplement
to an existing land use.
Removal of Equipment
23.
Although not a legislative requirement, to avoid the build up of clutter, installations
should be removed once they are no longer needed or have ceased to function and there is no
intention of repair. The removal, in either case, should be undertaken as soon as reasonably
practical.
Multiple Occupancy
24.
Permitted development rights conferred by the Amendment Order apply to sites and
buildings, rather than being applied by ownership or occupation. Individual buildings in
multiple occupancy therefore do not receive greater allowances for permitted development
rights.
Aerodromes
25.
Aerodromes (which refer to airports but can also cover other sites such as helipads)
are defined in the Air Navigation Order 20097. In many cases the permitted development
rights are restricted within 3 kilometres of the perimeter of an aerodrome. This is to help
safeguard against accidents caused by physical obstructions and disturbance to
communications, navigation and surveillance equipment. In some instances solar panels
could cause glare which could dazzle pilots on approach to or takeoff from aerodromes.

Inability to Comply With Conditions and Limitations
26.
Where the limitations and thresholds cannot be complied with, a full planning
application is required. The inability of microgeneration equipment to conform to the
permitted development rights thresholds does not count against that equipment in the
determination of a planning application for development.
27.
The planning authority may take enforcement action where the installed
microgeneration equipment does not meet the limitations or conditions set out in the
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The Energy Act 2004: http://www.legislation.gov.uk/ukpga/2004/20/contents
The Air Navigation Order 2009: http://www.legislation.gov.uk/uksi/2009/3015/contents/made

permitted development rights and no planning permission has been granted for the
equipment.

Other Legislation and Consents
28.
Permitted development rights conferred by the Amendment Order do not remove the
need to secure other consents such as a building warrant or remove the need to comply with
other legislation, such as that related to health and safety. Developers should ensure that they
possess all of the necessary consents and clearances prior to the installation and operation of
microgeneration equipment. The legislation referred to below is not an exhaustive list.
Environmental Impact Assessment
29.
The Environmental Impact Assessment (Scotland) Regulations 19998 (Schedule 2)
require that industrial installations for the production of electricity, steam and hot water,
where the area of the development exceeds 0.5 hectare should be screened for the need for
Environmental Impact Assessment.
30.
The surface or underground storage of natural gas is subject to screening for the need
for Environmental Impact Assessment when the new building, structure or deposit is in
excess of 500 square metres, or the new building, deposit or structure is to be sited within 100
metres of any controlled waters.
31.
Where it has been determined through the screening process that Environmental
Impact Assessment is required (the types of development subject to Environmental Impact
Assessment mentioned in paragraphs 27 and 28 above are not exhaustive), a planning
application is also required and permitted development rights cease to apply.
Wildlife
32.
Installers of microgeneration equipment should be aware of their legal responsibilities
under the Wildlife and Countryside Act 1981, the Habitats Regulations 1994 and the Nature
Conservation (Scotland) Act 2004. Breaches of those responsibilities can constitute criminal
offences and enforcement is undertaken by the police. Further information is available from
Scottish Natural Heritage9.
33.
Birds and bats often roost and nest in buildings; disturbance to the animals can be
breaches of the law. Avoidance of installing microgeneration technologies such as solar
panels to roof spaces within breeding seasons is a good approach. However, some species
can breed earlier or later so care remains important. Guidance on the approach to work
where protected species might be affected is available from Scottish Natural Heritage10.
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34.
Procedures for gaining consent for development works within Natura 2000 sites and
Sites of Special Scientific Interest exist within The Conservation (Natural Habitats, &c.)
Regulations 199411 and the Nature Conservation (Scotland) Act 200412 remain in force.
Although the permitted development rights described in the Amendment Order will apply to
sites designated for species or habitat conservation, in practice consent, under the legislation
described above, from the appropriate authority will be required before the development can
proceed.
Hazardous Substances
35.
Biogas is a dangerous substance as defined by the Chemicals (Hazard Information and
Packaging for Supply) Regulations 2009, with classification as extremely flammable (F+,
R12). Where the storage and use of biogas exceeds 10 tonnes, The Control of Major
Accident Hazards Regulations 199913 , The Planning (Hazardous Substances) (Scotland) Act
199714 , The Town and Country Planning (Hazardous Substances) (Scotland) Regulations
199315 and The Planning (Control of Major-Accident Hazards) (Scotland) Regulations 200016
as amended will be applicable. It is for the individual operators of the Anaerobic Digestion
equipment to determine whether The Control of Major Accident Hazards Regulations
1999 and the relevant hazardous substances consent legislation apply and notify the relevant
enforcing authorities as required by the legislation.
The Coal Authority
36.
The Coal Authority owns in situ coal, coal mines (current and abandoned), and coal
mine entries (shafts and adits). Current and former mining activity may pose potential
hazards, chiefly around collapse, gas emissions (which can be fatal), combustion of the coal
and discharge of water from abandoned mines. New development in coalfield areas can
realise such hazards. Therefore, activities which disturb or interact with The Coal Authority
property require the written permission of The Coal Authority, otherwise court action might
be pursued. Mining information should be obtained by developers as well as the undertaking
of risk assessment work, including whether permission will be required. The Coal Authority
can provide further information17.
Microgeneration Certification Scheme
37.
The Microgeneration Certification Scheme (MCS) is designed to accredit equipment
and installers to published standards. Permitted development rights provided by the
Amendment Order do not tie equipment or the installation of the equipment to those that are
accredited by MCS. This is to allow for the development of the industry over time and in
11

The
Conservation
(Natural
Habitats,
&c.)
Regulations
http://www.legislation.gov.uk/uksi/1994/2716/contents/made
12
The Nature Conservation (Scotland) Act 2004: http://www.legislation.gov.uk/asp/2004/6/contents
13
The
Control
of
Major
Accident
Hazards
Regulations
http://www.legislation.gov.uk/uksi/1999/981/contents/made
14
The
Planning
(Hazardous
Substances)
(Scotland)
Act
http://www.legislation.gov.uk/ukpga/1997/10/contents
15
The Town and Country Planning (Hazardous Substances) (Scotland) Regulations
http://www.legislation.gov.uk/uksi/1993/323/contents/made
16
The
Planning
(Control
of
Major-Accident
Hazards)
(Scotland)
Regulations
http://www.legislation.gov.uk/ssi/2000/179/contents/made
17
The Coal Authority: http://www.coal.gov.uk/services/planning/

1994:
1999:
1997:
1993:
2000:

recognition that other accreditation schemes may offer similar levels of quality assurance.
However, those considering whether to purchase equipment or who to employ to install
purchased equipment, may want to consider the quality assurances provided by accreditation
schemes such as MCS. More information can be found on the MCS website18.
Article 4 Directions
38.
The permitted development rights provided by the Amendment Order can be
withdrawn in part or in full through the use of Article 4 Directions (under the Town and
Country Planning (General Permitted Development) (Scotland) Order 1992). Such directions
must be approved by Scottish Ministers. Planning authorities may wish, for example, to
monitor the impact of the provisions of the Amendment Order on the setting of the historic
environment in their areas or the appearance of town centres. Article 4 Directions could be
prepared if it is considered that significant harm could be caused by the application of the
Amendment Order. It is not considered that in the majority of cases harm will be caused to
the historic environment through the application of the provisions in the Amendment Order.
Cogeneration
39.
Cogeneration is the production of many forms of energy from one process (for
example burning biomass to drive a turbine for electricity generation and to produce hot
water for heating purposes). The European Commission has issued directives on
cogeneration19. The permitted development rights expressly includes the cogeneration of
energy in respect of biomass and anaerobic digestion technologies.

Further Advice
40.
Further advice on microgeneration equipment can be found on the Scottish
Government’s website20.

Further Enquiries
41.
Any enquiries about this circular should be addressed to The Scottish Government,
Directorate for the Built Environment, Area 2H, Victoria Quay, Edinburgh, EH6 6QQ.
Telephone: 0131 244 7888. Copies of this circular can be obtained from the Scottish
Government’s website:
http://www.scotland.gov.uk/Topics/Built-Environment/planning.
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Micro Generation Certification Scheme: http://www.microgenerationcertification.org/
Directive 2004/8/EC on the promotion of cogeneration based on a useful heat demand in the internal energy
market:
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2004:052:0050:0060:EN:PDF
and
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FINAL BUSINESS AND REGULATORY IMPACT ASSESSMENT
Title of Proposal:
Final and Implementation Stage Business and Regulatory Impact
Assessment for Permitted Development Rights for Microgeneration
Equipment on Non-Domestic Properties
1.

Purpose and intended effect of amendments to the Town and Country
Planning (General Permitted Development) (Scotland) Order 1992
Objectives
• To regularise and clarify the extent of permitted development rights for
microgeneration equipment on non-domestic properties.
• To meet legislative requirements set out in Section 71 of the Climate
Change (Scotland) Act 2009.
Background
1.1
The existing Town and Country Planning (General Permitted
Development) (Scotland) Order 1992 does not specifically establish permitted
development rights for microgeneration equipment on non-domestic buildings.
The proposed legislation clarifies the range of microgeneration equipment that
benefits from permitted development rights. It sets out the thresholds and
limitations which apply to those rights.
1.2
Microgeneration is defined in the Energy Act 2004 as equipment which
is capable of generating up to 50 kilowatts of electricity or 45 kilowatts of heat.
1.3
The Business and Regulatory Impact Assessment accompanying the
consultation document indicated that anemometers may be included in a
revised permitted development rights regime but due to the likely temporary
nature of that equipment it was not considered further for the purposes of
Business and Regulatory Impact Assessment (BRIA). Question 1 of the
Partial BRIA asked whether it was right that anemometers should be excluded
from further consideration in that way. None of the responses objected to that
course of action.
Rationale for Government intervention
1.4
Apart from the legislative requirement for changes to be made, it is
considered that the existing permitted development rights are applied
unevenly to microgeneration equipment in non-domestic settings across
Scotland. Bringing forward a clarification on the type and scale of equipment
will create a consistent approach which will provide efficiency savings as well
as cost savings for the applicant, which include the cost of the planning
application itself as well as necessary drawings, assessments and
negotiations which are required to secure consent (such services are often
provided by professionals rather than being undertaken by the property
owner).

1.5
The permitted development rights will assist the achievement of the
National Performance Framework outcomes on:
• Sustainable Places: by helping to reduce the green house gas emissions
of Scotland’s existing non-domestic building stock whilst maintaining high
quality places;
• Environment: by not allowing microgeneration equipment to be
inappropriately sited within built or natural sites designated for protection;
• Environmental Impact: by helping to reduce emissions from buildings in
use, supporting the microgeneration industry and implementing the
Climate Change (Scotland) Act 2009.
1.6
Providing permitted development rights will identify the Scottish
Government’s support for the technology, when reasonably sited, and as such
will help to stimulate the market if the permitted development rights are set at
a level which provides sufficient energy returns for the properties involved. A
number of responses to the consultation paper remarked that either
dimensions or output limitations would reduce the attractiveness of uptake of
the permitted development rights. This, combined with a more limited range
of technologies to be classified as permitted development (paragraph 1.7) will
mean that the financial savings to be made are likely to be more muted than
previously predicted, erring towards the lower end of predictions made in this
assessment.
1.7
As a result of the consultation it is not proposed to increase thresholds,
furthermore a more limited range of technologies (solar panels, ground and
water source heat pumps, energy from biomass equipment and anaerobic
digestion plant) will be included in the Amendment Order to the Town and
Country Planning (General Permitted Development) (Scotland) Order 1992.
The fundamental principle of permitted development rights is that the
development deemed to be permitted has no or minimal impacts to ensure
that the quality of the built environment and level of amenity are at least
maintained.
1.8
The Scottish Government is committed to providing an effective,
proportionate and fit for purpose planning system. Providing permitted
development rights removes an unnecessary regulatory process for low
impact developments. However, planning is only one regulatory process in
installing microgeneration technology.
1.9
Section 72 of the Climate Change (Scotland) Act 2009 requires Local
Development Plans to contain policies ensuring that all new buildings have
low and zero carbon generating technologies installed. This change to
existing regulations encourages the use of such equipment in existing
properties, providing an evenly weighted approach to microgeneration
technologies.

2.

Consultation
All-Energy
2.1
A leaflet which summarised the initial proposals was handed out at the
‘All-Energy’ event in Aberdeen on 19 and 20 May and subsequently was made
available
electronically
on
the
Scottish
Government’s
website
(http://www.scotland.gov.uk/Publications/2010/06/01094402/0).
2.2
A formal public consultation was open from 15 July 2010 to 8 October
2010. Respondents were invited to comment on a paper that set out
proposals for permitted development rights (which included a Partial
Equalities Impact Assessment), the Partial Business and Regulatory Impact
Assessment, and the Environmental Report. 74 consultation responses were
received on time and two additional responses were late. The consultation
papers were made available on the Scottish Government’s website:
http://www.scotland.gov.uk/Publications/2010/07/15092031/0.
Within Government
2.3
The leaflet and consultation were made available to: Scottish Building
Standards; the Renewable & Onshore Renewables Strategy Division; Greener
Scotland; Solicitors; Office of the Chief Economic Advisor; Marine Scotland;
Historic Scotland; and the Climate Change Division; Planning and
Environmental Appeals Division; Energy Efficiency Unit, Protecting Land
Water and Air Quality and Managing Flood Risk, and the Aviation, Maritime,
Freight and Canals Division.
2.4
The Air Noise and Nuisance Team is content that the mitigation
measures around biomass installations are sufficient.
Councils
2.5
15 responses to the main consultation paper were received from
Councils in Scotland
Public Consultation
2.6
The leaflet and full consultation were made available on the
Government’s website. No comments from members of the public were
received about the leaflet. 74 responses were received on the formal
consultation from a range of sectors on the broad spectrum of issues raised.
There were 2 late responses. For the consultation paper, 3 responses came
from the general business sector, 20 from the renewable energy industry, 9
from community councils and housing associations, and 8 were from
individuals. 5 respondents replied to formal questions set out in the Partial
Business and Regulatory Impact Assessment, but many other comments
pertinent to that assessment were made by respondents to the main
consultation paper.

Business
2.7
9 responses to the leaflet were received at the ‘All-Energy’ event and 3
following the event. A summary of those responses is contained in a digest of
responses that is available on the Scottish Government’s website.
2.8
The proposals in the leaflet were discussed directly with 6 businesses
within the microgeneration sector. The minutes of those meetings have been
made available on the Scottish Government’s website. Those meetings
focused on drawing out the business impacts of the proposals.
2.9
Business responded to the formal consultation on proposals, 3 from
general businesses and 20 from the renewable industry and relevant
representative groups.
2.10 Responses to the leaflet were considered in the preparation of the
proposals contained in the formal consultation paper. Responses to those
proposals have been considered in preparing the Order amending the Town
and Country Planning (General Permitted Development) (Scotland) Order
1992.
Next Steps
2.11 The responses from the consultation exercise have fed into a final set
of proposals prepared as an Amendment Order to the Town and Country
Planning (General Permitted Development) (Scotland) Order 1992.
2.12 The Amendment Order plus the Business and Regulatory Impact
Assessment is being notified to the European Commission under the
Technical Standards Directive (98/34/EC) prior to being laid in the Scottish
Parliament.
3.

Options
3.1
Given the legislative requirement for intervention, taking no action is
not an option. The main consultation paper considers 3 options for change:
1 – Make Minimum Changes – This approach would introduce constrained
permitted development rights for a small number of microgeneration technologies
and those which are the least controversial (the passive technologies such as
solar, ground and water source heat pumps for example). This approach misses
the opportunity to make a more significant contribution to the reduction of
demands on energy from centralised sources.
2 – Remove all Restrictions – This approach would limit the installation of
microgeneration equipment only by its power output as per the Energy Act
(2004). In this scenario there is significant potential for adverse impacts on
neighbouring properties (particularly where those properties are residential in
use).

3 – Provide a Threshold Based Approach – This approach provides for a
range of permitted development rights within defined thresholds which are
intended to allow the greatest number of microgeneration units to be installed
whilst providing safeguards for occupiers of neighbouring properties and for the
protection of the quality of places, habitats and species more generally.
Sectors and Groups Affected
3.2
All of the options have impacts for the following sectors and groups:
• Owners of non-domestic properties;
• Owners and occupiers of domestic and non-domestic property which
neighbour sites where microgeneration equipment could be installed;
• The public at large;
• Firms manufacturing and/or installing microgeneration equipment included
within the amendment Order (and those forms manufacturing components
for those products);
• The Government in making progress towards its emissions reductions
targets and sustainability national Performance Indicators;
• Planning authorities;
• Umbrella organisations for the microgeneration industry and public
sectors;
• Planning Aid for Scotland, which provides free impartial advice and
training on planning issues;
• The aviation sector;
• The Ministry of Defence;
• Environmental Health Authorities.
Benefits and Costs of the Options
3.3
Option 1 – Benefits:
• Meets the letter of the Climate Change (Scotland) Act 2009;
• Provides permitted development rights which are unlikely to have any
adverse impacts on the natural or built environment or the people within it;
• As the installations will be almost certainly be uncontroversial the industry
around the microgeneration sector gains a more positive image;
• Some microgeneration technology no longer has the time or cost burden
of requiring to be subject to the planning application process;
• Helps boost the industry by removing some associated costs of installing
microgeneration equipment.
3.4
Option 1 – Costs:
• The opportunity to provide permitted development rights for a broad range
of microgeneration equipment at one time is lost;
• Pressure will remain from the microgeneration industry to provide
permitted development rights across other microgeneration equipment;
• A range of more ‘active’ microgeneration equipment likely to include wind
turbines would still be subject to the financial and time burden of being
subject to the planning application process.
• There would be less confidence within the microgeneration sector about

•
•

the level of support for the technology;
The opportunity to have a public debate on the range of technologies and
extent to which they should be considered to be permitted development
would be lost;
The potential long term demand reduction on energy from traditional
centralised sources may be reduced.

3.5
Option 2 – Benefits:
• Meets the letter of the Climate Change (Scotland) Act 2009;
• Provides permitted development rights for all microgeneration equipment;
• Enables a significant boost to the industry in removing all costs associated
with the planning process;
• Signals further the Scottish Government’s support for microgeneration
equipment.
3.6
Option 2 – Costs:
• Creates legislative tensions, for example the Environmental Impact
Assessment regulations sets out guidelines and thresholds for when
screening for the need to undertake environmental impact assessment is
required. If the assessment is required, a planning application is also
required.
• Could cause a backlash against the installed equipment through adverse
impacts arising from noise and visual intrusion, for example;
• Real potential for harm to townscapes, landscapes, species, habitats and
the historic environment.
• Potential to cause loss of amenity to those in society least able to fund
legal challenges to the installation of equipment.
3.7
Option 3 – Benefits
• Provide permitted development rights for a wider range of microgeneration
equipment than Option 1;
• Provide safeguards against the potentially harmful impacts of some
equipment;
• Provide a clear and robust framework for identifying what is permitted
development;
• Remove uncertainty around what equipment might or might not be
covered in the existing regulations (reducing planning authority work load);
• Demonstrates support for the industry from the Scottish Government;
• Provides the opportunity for a public debate around the issues involved
and the extent to which permitted development rights should apply.
3.8
Option 3 – Costs
• Some equipment which is desirable by consumers may fall outwith the
thresholds set and thus require planning permission.
• Potential to cause loss of amenity to those in society least able to fund
legal challenges to the installation of poorly sited equipment.
• Some potential for harm to townscapes, landscapes, species, habitats and
the historic environment.

3.9
The Partial BRIA asked respondents whether they agreed with the
range of costs and benefits identified. Of those respondents specifically
responding to the BRIA there was no suggestion that the range of costs and
benefits was deficient. However one respondent to the Equalities Impact
Assessment considered that the proposals had the potential to adversely
affect those less well off as they would not necessarily have access to the
funds necessary to mount legal action against poorly sited equipment which
was adversely affecting their amenity. This has been reflected in the list of
potential costs.
3.10 Another respondent considered that microgeneration technologies
would generally only be installed by the more affluent, however as the
Amendment Order relates to non-domestic properties it is assumed that the
installation costs would be a business rather than personal cost. A further
respondent considered that the benefits of reduced energy bills had not been
noted. As it is not possible to provide an estimate of what the savings might
be, that issue is not being progressed in this assessment.
3.11 As a result of some responses to the main consultation document it
was decided to also note the potential for costs to the built and natural
environment as a result of Option 3.
3.12 On the question of whether more than minimum action should be
pursued one respondent to the main consultation document considered that
minimum action should be pursued until greater knowledge of the potential
impacts is available, others considered that more than minimum action was
needed, with one respondent pointing out that more than minimum action was
needed in order to reduce the current burden on planning authorities.
Cost of the Planning Application Process
3.13 A minor planning application has been estimated to cost on average
£1,450 (http://www.scotland.gov.uk/Publications/2010/02/05083644/90). The
planning application fee for planning permission for the erection, alteration or
replacement of plant or machinery is in reality set on a sliding scale
determined by the size of the site, beginning at £319 rising to a limit of
£15,950. The 6 organisations interviewed directly presented a range of costs
incurred, currently not all of which were charged, ranging from £30 to £4,000.
2 organisations interviewed considered the £1,450 to be a reasonable figure
(although one of those added that did not include completed but uncharged
work) 1 organisation considered the average sum to be inflated and a further
organisation provided average costs below the £1,450 figure.
3.14 It is likely that the reasons it is difficult to have a reasonable degree of
precision on the average cost of the planning application are:
• The site size will change with each individual application;
• The planning fee does not include the cost of drawings, assessments and
negotiations. There is no real consistency between firms as to how much
of the work outside what is needed to create a valid planning application
and secure consent incurs a charge to clients.

3.15 The Partial BRIA asked respondents whether they agreed with the
range suggested for the cost of a planning application for microgeneration
equipment (£319 - £4,000). Respondents provided a range of comments,
including one who agreed to one who felt the range was a significant
underestimate and called for additional research. However, no alternative
figures were presented as an option. The lower figure clearly cannot be in
doubt. An upper area of works threshold of 0.5 hectare has been indicated for
ground and water source heat pumps, this is five times the smallest site area
for planning fee purposes (0.1 hectare). Therefore an upper cost for planning
application fees alone (excluding drawings and negotiations for example)
required to validate such a planning application would be £1,595. This is
significantly less than the maximum planning application fee (£15,950) and
also less than the previously used £4000 figure. Furthermore, a planning
application could be made for more than one technology but still attract the
lowest fee.
3.16 Given the unlikelihood of any of the technologies being granted
permitted development rights ever reaching the maximum planning
application fee, it would not be appropriate to use that as a proxy maximum
cost. As no other figures have been suggested through the consultation for
an upper cost threshold (although it is noted that there will be some who
disagree) the £4000 figure will be maintained. These high and low figures will
be utilised to estimate low and high potential savings from the introduction of
permitted development rights.
Cost of Permitted Development Rights
3.17 Consultation proposals identified a need for installers and equipment to
be compliant with the Microgeneration Certification Scheme. The Partial BRIA
noted this would incur costs, referring to the comments made by one
interviewee that the third party testing element of the Microgeneration
Certification Scheme had cost in the region of £26,000. The Partial BRIA did
not consider the costs incurred as a result of the Microgeneration Certification
Scheme as it noted that some manufacturers and installers were already
committing themselves to the scheme. Question 4 of the Partial BRIA invited
respondents to comment on the approach taken to the costs incurred as a
result of the application of the Microgeneration Certification Scheme.
3.18 A respondent to the Partial BRIA thought that product certification for
wind turbines would cost in the region of £80,000 and considered that such
costs would be a barrier to small companies being able to take advantage of
the proposed permitted development rights. Another respondent considered
that the Partial BRIA was distorted by ignoring the costs incurred through the
use of the Microgeneration Certification Scheme. A respondent to the main
proposals document considered that equivalent certification schemes should
also be eligible to avoid duplication of costs. The Partial BRIA also asked
respondents (Question 5) whether the predicted level of uptake and costs was
appropriate. The responses differed but as no alternative figures were

suggested, no revision to the approach to costs and uptake levels (which were
based on a range) has been made.
3.19 It is no longer proposed to tie permitted development rights to
compliance with the Microgeneration Certification Scheme. Although that
means loosing the safeguarding on quality which is inferred by the scheme it
also means that installers and products will not be forced to incur the costs of
the scheme to enable permitted development rights to apply. This also
reduces costs associated with the duplication of accreditation schemes for
products which may have been accredited outside of the United Kingdom. It
should be noted that the planning system has not traditionally been a means
by which the quality of manufactured products can be assured. Removing the
formal link to the Microgeneration Certification Scheme does not therefore
reduce the functionality of the planning system or imply that inferior or low
quality products will be installed.
3.20 The main consultation on proposals posed questions around the
potential application on non-reflective materials for solar panels. There was
some feeling amongst respondents that a requirement for non-reflective
materials would add to the cost of installations and thus reduce their
attractiveness. The non-reflective surfaces option has not been pursued.
3.21 Following comments made by respondents to the main proposals
consultation paper about the potential for ambiguity around permitted
development rights thresholds based on somewhat subjective criteria of
where a development was or was not visible from, more exacting thresholds
have been defined. This clarity should assist in identifying what developments
are and are not permitted development, reducing the burden on planning
authorities and developers in making accurate assessments of compliance.
Unfortunately it is not possible to monetise this impact at this time.
Estimating Microgeneration Uptake
3.22 The 2008 report ‘The Growth Potential for Microgeneration in England,
Wales and Scotland’ (http://www.berr.gov.uk/files/file46003.pdf) set out some
forecast figures for what the growth of the non-domestic microgeneration
equipment installations might be in the non-domestic sector and these are
reflected in Figure 1.
Figure 1: Estimated uptake of
microgeneration technologies
Year
Installed Units
2015
2,500
2020
5,000
2030
12,000
2050
39,000
3.23 These figures do not show the entire picture as they include equipment
capable of generating up to 100 kilowatts of heat, do not include anaerobic
digestion units and do not include farm or forestry land holdings. The study

assumed that there were 1.5 million non-domestic premises in the UK at the
time of writing. In Scotland there were 51,993 agricultural land holdings in
2009
(Agricultural
Facts
and
Figures
2010;
http://www.scotland.gov.uk/Publications/2010/06/09152711/2). A figure for the
number of forestry land holdings (as opposed to total area of forest area) was
not available at the time of writing this assessment. The Scottish Assessors
Association indicates that in July 2010 there were 134,712 Office, Shop and
Industrial (including warehouse, factories and stores) premises (for valuation
purposes)
in
Scotland
This represents
(http://www.saa.gov.uk/general_statistics.php#report_list).
just fewer than 9% of the total UK non-domestic land holdings (excluding
forestry and agriculture).
Whilst this reflects a low total number of
non-domestic properties in Scotland (as there are other property
classifications which are non-domestic) it helps to begin to quantify the
impacts of the permitted development rights in monetary terms.
So for the
uptake prediction set out in Figure 1 has been adjusted in Figure 2 to better
reflect the Scottish situation.
Figure 2: Estimated uptake of
microgeneration technologies in Scotland
Year
Installed Units
2015
225
2020
450
2030
1,080
2050
3,510
3.24 Some respondents to the main consultation paper on non-domestic
permitted development rights noted that the restricted output of equipment
benefiting from proposed permitted development rights would reduce uptake
of the technology. Another respondent noted that the lack of available finance
would currently limit uptake. However, as this is not quantifiable at this time
no adjustment to Figure 2 has been made.
Savings for Applicants
3.25 In order to understand what the potential savings of the regulations
might be (in terms of costs to secure planning permission which would no
longer apply), low and high scenarios have been considered. Given all of the
complications around the desirability of the thresholds imposed and the
availability of technology to conform to the thresholds, the lowest level of
uptake of the technology is being set at 25% and the highest rate of uptake
set at 75% (Option 2 would result in 100% uptake as there would be almost
no thresholds to meet to ensure compliance). This approach also assumes
that one applicant would apply for one piece of equipment at a time (which will
result in an overestimate of the savings as one planning application can be
made for more than one piece of equipment).
3.26 Following consultation on proposals, the range of technologies to be
granted permitted development rights has been reduced. This creates
additional uncertainty about the level of installed units, however this is

countered in part by the issues set out in paragraph 3.23 which indicated a
potential under estimate of installed units. Therefore the estimate of installed
units set out in Figure 2 remains in place, as does the 75% high uptake
scenario which allows for uncertainty in the level of predicted uptake set out in
Figure 2.
3.27 Additionally the prior notification procedure will remain applicable to
some installations for biomass and anaerobic digestion equipment which
exceed existing building alteration or extension size on agricultural or forestry
buildings. The prior notification procedure attracts a fee of £61. However, it is
not possible to tell at this stage how many installations of a scale significant
enough to warrant notification will be on farm or forestry land. Therefore this
issue is not considered further in this assessment, although the fee for prior
notification is considerably less than that for full planning permission.

Figure 3: Savings for Applicants, Low Uptake Scenario, Low cost (£319)
Scenario.
Year
Installed Units (nearest
Saving (£)
whole number)
2015
56
17,864
2020
113
36,047
2030
270
86,130
2050
878
280,082
Figure 4: Savings for Applicants, Low Uptake Scenario, High Cost (£4000)
Scenario
Year
Installed Units (nearest
Saving (£)
whole number)
2015
56
224,000
2020
113
452,000
2030
270
1,080,000
2050
878
3,512,000
Figure 5: Savings for Applicants, High Uptake Scenario, Low Cost (£319)
Scenario
Year
Installed Units (nearest
Saving (£)
whole number)
2015
169
53,911
2020
338
107,822
2030
810
258,390
2050
2,633
839,927

Figure 6: Savings for Applicants, High Uptake Scenario, High Cost (£4,000)
Scenario
Year
Installed Units (nearest
Saving (£)
whole number)
2015
169
676,000
2020
338
1,352,000
2030
810
3,240,000
2050
2,633
10,532,000
Council Costs and Benefits
3.28 Planning authorities in Scotland will experience a loss of fee income
proportionate to the level of uptake of the permitted development rights, but
will continue to receive application fees for equipment which is considered to
be outside the thresholds identified for permitted development rights to apply.
Some Councils responding to the main consultation paper did not anticipate a
significant loss in fee income. The Low Cost scenario set out above reflects
the price of the minimum planning application fee alone. Clearly not all
planning applications for microgeneration equipment would have attracted
that fee. The maximum price for the planning application alone is currently
£15,950 (assuming the planning authority processes the application as the
erection, alteration or replacement of plant or machinery). As there is a sliding
scale of application fee between those two points, depending on the size of
the site for which the application is made, as stated in paragraph 3.15, a more
likely upper figure for the scale of development proposed in the Amendment
Order would have been £1,595. The loss of fee income, therefore, cannot
be reliably estimated here, although as an indication of minimum fee income
loss the applicant savings identified in Figure 3 can be converted into
minimum fee income lost to the Planning Authority. However, it is important to
note that the planning authority would have a reduced number of planning
applications to process, freeing up resources to concentrate on the really
significant applications.
3.29 The Partial BRIA indicated that Environmental Health authorities may
receive increased levels of complaints regarding noise, however the presence
of clear noise thresholds will make such cases more straightforward to deal
with. Unfortunately it has not been possible to identify at this stage a noise
threshold which would be applicable across the whole of Scotland as well as
an agreed measuring methodology to assess achievement of the noise
threshold. Therefore planning applications will remain a requirement for air
source heat pumps and micro-wind turbines, which are the technologies that
have ongoing noise emissions related to their operation. Some costs may be
attributable to Environmental Health services if complaints around emissions
from biomass plant or odour from anaerobic digestion plant arise, it is not
possible to quantify or monetise the scale of such complaints at this time.
Costs Relating to Visual Impact / Appearance
3.30 These costs have not been monetised. The provisions under Options
1 and 3 seek to establish thresholds which are acceptable in terms of visual
impact and appearance.

Costs to Neighbours
3.31 Neighbouring land owners will have no route for objection to the
installation of microgeneration equipment which falls within the thresholds for
permitted development rights in advance of that technology being installed.
Permitted development rights also mean that no formal notification that the
development is to proceed will be issued. Safeguards and enforcement
issues are discussed later in this assessment. Paragraph 3.9 noted potential
legal costs of neighbours challenging poorly sited equipment. It is not
possible to monetise these costs at this time but the risk has been noted in
the costs and benefits section of this Assessment.
Emissions Savings
3.32 It is not anticipated that microgeneration technologies, which benefit
from permitted development rights, alone will be sufficient to meet the energy
needs of non-domestic properties and no figures are available to estimate the
emissions savings to be made. Emissions savings will depend on the existing
energy source and the extent to which that is transferred to renewable energy
technologies. Moving away from solid fuel energy sources will be likely to
reveal the greatest emissions savings.
3.33 The Partial BRIA noted that technically air source heat pumps can be
run in reverse as air conditioning units. This would result in more significant
energy use and therefore emissions. However, the use of the equipment for
air cooling rather than warming is not likely to be significant in Scotland at this
time. It is no longer proposed to grant permitted development rights to air
source heat pumps and so the Amendment Order will have no additional risk
to emissions in this regard.
Savings due to Improved Air Quality
3.34 Although not monetised or quantified here, the shift towards renewable
sources of energy will lead to less reliance on fossil fuel sources of energy.
The impact on air quality of the greater use of microgeneration equipment will
probably have a marginal positive impact on air quality.
Environment and Biodiversity
3.35 Options 1 and 3 enable the retention of controls regarding the
protection of the natural environment which would be lost under Option 2.
The thresholds could be used to protect internationally designated sites and
species, designated buildings and landscapes from inappropriate
development.
This does not prevent applications for microgeneration
equipment on a larger scale being submitted and being demonstrated to be
acceptable.
3.36 The Partial BRIA asked respondents (Question 6) whether the range of
qualitative costs and savings was adequate. Those who responded directly to
the Partial BRIA found the description acceptable. 1 respondent wanted
further support to be shown for the technologies. Unfortunately it has not
been possible to go further with permitted development rights at this time.
Support for renewable energy in general continues to be shown through a

variety of financial incentives and policy support at Government level.
4.

Scottish Firms Impact Test
4.1
In setting out to understand the impact that the proposed regulations
might have on Scottish businesses a questionnaire was devised and issued to
27 companies of varying scales which operate within the microgeneration
sector. The size of the organisation was verified with Scottish Renewables,
the body which represents companies within the microgeneration sector within
Scotland. As a result, six interviews were secured in June 2010 with the
following companies:
• Ampair
• babyHydro
• Caber Energy Limited
• Highland Alternative Energy Limited
• Proven Energy Limited
• Mitsubishi Electric
4.2
The interview with Ampair was conducted by telephone, the remainder
were face to face interviews. Minutes from all of these interviews are
available in the ‘Overview of Responses to Initial Proposals and Minutes of
Meetings with Industry Regarding the Business and Regulatory Impact
Assessment’ which is available on the Scottish Government’s website:
http://www.scotland.gov.uk/Resource/Doc/212607/0103262.pdf.
4.3
The regulations as initially proposed would have had an impact on six
broad groups of technology (which have sub groups): solar, wind turbines,
heat pumps, biomass, anaerobic digestion and hydro turbines. However, that
range is reduced in line with the more restricted range of technologies to be
granted permitted development rights, as discussed in paragraph 1.7.
4.4
The companies listed above collectively have some experience in all of
the technologies affected by the proposed regulations.
Competition Assessment
4.5
What was clear from the interviews was that there is only a small
number of products which would currently comply with the thresholds defined
(not withstanding that compliance for issues such as noise would require
predictive testing). However, there is potential for research and development
to deliver additional products to the market place which could comply with the
thresholds.
4.6
Whilst there was general support for the generous stance taken to the
proposed thresholds (Option 3) there are difficulties with certain technologies
being able to uniformly conform to a set of fixed criteria. The design process
to determine the energy need of the building and the scale of microgeneration
equipment required to serve that need is not going to result in standard sizes
or scales of equipment being installed.

4.7
With particular regard to wind turbines (but applicable to most of the
technologies) is the issue of Government ‘tariffs’ for payment for electricity
generated (such as Feed In Tariffs). Tariffs encourage property owners to
seek equipment with the greatest output in order to generate the most income
from the tariffs and were also considered by some of those organisations
interviewed to be a means of enabling the installation of the microgeneration
equipment to be economically viable. This is particularly the case with wind
turbines. If the permitted development rights thresholds are set too low they
will simply be ignored. This is particularly difficult for wind turbines where an
increase in height can result in significant increases in the power generated,
but would be likely to get caught by the Environmental Impact Assessment
regulations, which could require the development to have a planning
application. This was explored in more detail in the main consultation
document.
4.8
Unfortunately it has not been possible to progress proposals for
permitted development rights for micro-wind turbines to clauses within an
Amendment Order. The range of issues presented by micro-wind turbines are
of a scale that are appropriately addressed through the planning application
process. Micro-wind turbines will therefore continue to require planning
permission at this time.
4.9
In terms of impacts on the market place, there was not a consistent
opinion as to whether a new market would be created or an existing one
altered. Additionally it was not generally considered that barriers to entry
were being created as the regulations were about reducing burdens.
Interestingly it was considered that micro-companies (less than 10
employees) whose business is the installation of microgeneration equipment
will gain significant benefits from the proposals as it is likely that there will be
more business within the market and less paperwork and bureaucracy to deal
with. Conversely, micro-businesses which manufacture products could be
adversely affected as it was proposed to establish a link to the
Microgeneration Certification Scheme, which has associated product testing
fees which micro-businesses may be less able to support. Collusion within
the market place between companies was not thought to be a significant issue
as a result of the permitted development rights.
4.10 Although the range of technologies to be granted permitted
development rights has been reduced from that proposed in the consultation
paper, the mandatory link to the Microgeneration Certification Scheme has
also been removed. Therefore, installers and manufacturers will not be
subject to the costs associated with the Microgeneration Certification Scheme
for the technologies which are deemed to be permitted development.
4.11 It was generally felt that larger firms would not be adversely affected in
terms of market distortion or barriers to entry. In general it was not considered
that the proposals created barriers to exit from the market place.

4.12 Component suppliers were considered to benefit only from the general
uplift in the volume of products sold and therefore components required.
4.13 There is potential for distortion of the market towards the smaller scale
of equipment if planning authorities adopt the permitted development rights
thresholds as a proxy for ‘acceptable’ development in the consideration of
planning applications for microgeneration equipment falling outside the
permitted development rights thresholds. However, this is not good practice
and it is likely that even if this did begin to emerge, appeals against decisions
refusing planning consent based on permitted development rights thresholds
would be likely to succeed. This issue was also raised in a response to the
main consultation paper.
4.14 Ultimately, however the interviews concluded that if the permitted
development rights were framed in the right way, with a view to the needs of
the technology being installed; then the permitted development rights were
most likely to act as a boost to the microgeneration market rather than a drag
on it.
4.15 Interestingly, however, there was a view emerging that rather than
being the direct cost of the planning application which was a barrier to uptake
of the technology, it was the uncertainty that the planning process creates
(perceived and actual). If potential clients for microgeneration technology
consider that planning might cause a problem in time or expense in order to
achieve a consent, then some are put off the technology straightaway and
revert to traditional systems. It was also reported that once in the planning
process, if a project begins to get difficult or delayed some clients either revert
to traditional technology or opt for technology which is less suitable to their
requirements.
4.16 The main concern emerging from the industry was that the existing
uncertainty within the planning process for microgeneration technology is one
of the, if not the biggest disincentive to the uptake of the technology. Although
not going as far as some would like, the identification of even a limited range
of microgeneration technologies within the General Permitted Development
Rights Order identifies which technologies or which scale of technology is not
within the order and clearly indicates a planning application is required,
removing uncertainty around what is and is not permitted development.
4.17 A number of respondents provided comments around Question 7 of the
Partial BRIA on the topic of the impacts on Scottish firms and competition as a
result of the proposed regulations. One respondent noted advantages in
reduced energy bills from uptake of the equipment, which is right but would be
equally applicable if the equipment was installed following the grant of
planning permission. Another felt that the high heating costs in Scotland put
Scottish firms at a disadvantage but similarly that adverse weather could
actually be beneficial in terms of producing high levels of energy. Current grid
connection charges were considered to be disadvantageous to business.
Those charges are not regulated by the planning system.

4.18 A further respondent felt that permitted development rights could boost
employment in Scotland though the installer network, manufacturing and
supply chain. This is accurate, although it is difficult to suggest what the
employment and value created would be. The reduced set of technologies to
be granted permitted development rights may mute that employment growth
but potentially not significantly as the planning application route remains open
for technologies at a scale that does not benefit from permitted development
rights.
4.19 Bringing forward amendments to the Town and Country Planning
(General Permitted Development) (Scotland) Order 1992 which are
straightforward and allows for desirable technology to be installed, will be of
significant benefit to the microgeneration industry not so much in terms of
financial savings but more in the freeing up of the market from bureaucracy
which currently acts as a disincentive to the uptake of the technology. This
benefit will be more muted as a result of the smaller range of technologies
which will be classed as permitted development rights following consultation
(although some additional clarity will result, as discussed in paragraph 4.16).
Test run of business forms
4.20 There are no new business forms proposed.
5.

Legal Aid Impact Test
5.1
One respondent to the Equalities Impact Assessment felt that
households on lower incomes may be adversely affected through the inability
to raise the funds for legal action against poorly sited microgeneration
equipment. That could cause fresh demands on the Legal Aid Fund.
5.2
The range of microgeneration technologies which will benefit from
permitted development rights has been scaled back. Those technologies
which generate ongoing noise emissions are not being granted permitted
development rights (in the case of micro-wind turbines and air source heat
pumps). Also the provision of permitted development rights provides clarity
and reduce regulatory burden. This suggests that no or minimal demands will
be placed on the Legal Aid Fund.

6.

Enforcement, Sanctions and Monitoring
Planning Authorities
6.1
Planning authorities will continue to provide the authoritative
interpretation of any amendments made to the General permitted
Development (Scotland) Order. Where development subject to regulation
through the planning system has not been implemented correctly, planning
authorities remain responsible for taking enforcement action.
Sanctions
6.2
Where development requires planning permission and does not have it,
the ultimate sanction (following enforcement action) would be the removal of
the unauthorised equipment. Councils can take action against the operation

of non exempt biomass boilers in designated smoke control areas. Permitted
development rights will not apply to biomass boilers in Air Quality
Management Areas.
6.3
There are costs associated with enforcement, although it has not been
possible to monetise these at this time. However, enforcement is already a
function of the various regulatory regimes and the limited range of
technologies being taken forward in the Amendment Order assists in limiting
the additional costs of enforcement.
The Courts
6.4
Precedents set by the courts will assist with interpretation over time as
challenges are settled.
Monitoring
6.5
The permitted development rights will be reviewed should there be
agreement between the administrations of the UK that further action is
required.
7.

Implementation and Delivery Plan
7.1
Implementation will be undertaken by planning authorities, installers,
consultants,
manufacturers
and
non-domestic
property
owners.
Implementation will occur over a long time period. The consultation exercise
leading to the Amendment Order has been informed by some of these groups
and all of these groups have had the opportunity to respond to the
consultation documents.
7.2
As indicated in paragraphs 2.11 and 2.12 the permitted development
rights will be prepared as an Amendment Order to the existing regulations,
thus meeting the first objective of regularising and clarifying the extent of
permitted development rights for microgeneration equipment on non-domestic
buildings. The second objective is met by laying the Amendment Order
before the Scottish Parliament.

8.

Summary and Recommendation
8.1
As a result of the assessment it is clear that the existing extent to which
permitted development rights for microgeneration equipment on non-domestic
property can be applied is unclear.
8.2
It is also clear that the cost of a planning application is highly variable.
However, the fee itself is not the major barrier to the uptake of
microgeneration technology, it is more about the time taken to reach a
decision by the planning authority and the uncertainty as to what that decision
will be. Nevertheless there is the potential for applicants to save between
£280,082 and £3,512,000, based on a low uptake scenario.

8.3
Permitted development rights would provide automatic planning
permission for the equipment, removing the financial and time costs
associated with planning applications as well as providing certainty for the
equipment that does and does not require planning permission.
8.4
However, there are potentially significant negative costs associated
with un-restrained installation of microgeneration equipment, both for the
industry as a competitive market and directly for the owners of neighbouring
sites, biodiversity, habitats, townscapes and landscapes.
8.5
Therefore, it is recommended that Option 3 provides the best scope to
address a range of microgeneration technologies and avoid the impacts of
unconstrained development. Although the range of technologies to be
granted permitted development is more restrained than indicated in the
consultation document, this reflects more than the absolute minimum action
that could have been taken. Option 3 remains applicable to this approach.
9.

Summary Costs and Benefits Table

Option
1

Benefits
•
•

•

2

•

•

•
•

Costs
Economic, Social & Environmental
Time and financial savings for • Savings fairly low given the
applicants from not requiring a
narrow range of technologies and
planning application.
limited thresholds applied.
Certainty
for
installers, • Costs passed to environmental
consultants,
applicants,
health authorities.
manufacturers and in the • Some revenue lost to planning
extent
of
permitted
authorities.
development.
• Less contribution to green house
Some reduction in workload for
gas emissions reduction.
planning authorities.
• Not all desired equipment will fall
within the permitted development
rights thresholds.
Greatest time and financial • Greatest costs passed to planning
savings for applicants from not
authorities and environmental
requiring
a
planning
health authorities in terms of
application.
enforcement action.
All equipment would receive • Greatest revenue losses to
permitted development rights
planning authorities.
up to Energy Act 2004 output • Greatest contribution to green
thresholds.
house gas emissions reduction.
Greatest reduction in workload • Greatest chance of backlash
for planning authorities in not
against
the
industry
from
processing applications.
inappropriately sited equipment.
Greatest support for the • Tensions
between
permitted
industry
in
completely
development rights and legislation
removing a barrier to uptake.
designed
to
protect
the
environment.
• Greatest potential for adverse
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• Time and financial savings for
applicants from not requiring a
planning application.
• Certainty
for
installers,
consultants,
applicants,
manufacturers and neighbours
in the extent of permitted
development.
• Permitted development rights
most likely to be taken up.
• Some reduction in workload for
planning authorities.

•
•
•
•
•

impacts on designated habitat
areas and species.
Some savings from a range of
equipment and thresholds applied.
Few
costs
passed
to
environmental health authorities.
Some revenue lost to planning
authorities.
Likely low - medium contribution to
green house gas emissions
reductions (compared to option 2).
Not all desired equipment will fall
within the permitted development
rights thresholds.
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