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EXECUTIVE NOTE 
 

THE PROTECTION OF VULNERABLE GROUPS (SCOTLAND) ACT 2007 
(TRANSITORY PROVISIONS IN CONSEQUENCE OF THE SAFEGUARDING 

VULNERABLE GROUPS ACT 2006) (NO. 2) ORDER 2009 (SSI 2009/337) 
 
Powers under which Instrument is made 
 

1. Section 87(1) and (3) of the Protection of Vulnerable Groups (Scotland) Act 2007 
(“the 2007 Act”), enables the Scottish Ministers by order to make provision in 
consequence of, or to give full effect to, provision made by the Safeguarding 
Vulnerable Groups Act 2006.  Section 87 was brought into force in the second 
Commencement Order (SSI 2007/564) on 11 January 2008.  Section 100(2) enables 
the Scottish Ministers to make such transitory provisions as they consider appropriate 
and came into force on Royal Assent on 18 April 2007.   

 
Parliamentary procedure 
 

2. This Scottish Statutory Instrument is a class 5 instrument subject to the negative 
resolution procedure at the Scottish Parliament.  

 
Summary of policy proposals 
 
Current position in Scotland 
 

3. Under Part 5 of the Police Act 1997, the Scottish Ministers may carry out criminal 
record checks.  There are currently three levels of checks: the criminal conviction 
certificate (basic disclosure); the criminal record certificate (standard disclosure); and 
the enhanced criminal record certificate (enhanced disclosure).  Most enhanced 
checks are carried out for the purpose of assessing the suitability of a person for 
working with vulnerable groups.  The Protection of Children (Scotland) Act 2003 
established a list of individuals disqualified from working in child care positions in 
Scotland and similarly disqualifies individuals on corresponding lists in other UK 
jurisdictions.  The 2007 Act (when fully commenced) will provide for a new vetting 
and barring scheme, including new types of disclosure check which will replace 
enhanced disclosure checks for people working with vulnerable groups.   

 
Current position in England and Wales 
 

4. Similarly, the UK Government is in the process of implementing the Safeguarding 
Vulnerable Groups Act 2006 (“the 2006 Act”) which establishes a vetting and barring 
scheme for England and Wales and enables such arrangements to be made for 
Northern Ireland.  The 2006 Act establishes the Independent Barring Board (“the 
IBB”) (aka Independent Safeguarding Authority) to which the responsibility for 
making decisions to bar individuals from working with children or vulnerable adults 
is being transferred from the Secretary of State in a phased transition. 

 
5. Currently, the IBB is responsible for making barring decisions on referrals made 

under the Protection of Children Act 1999 and the Care Standards Act 2000.  These 
Acts establish the so-called POCA list, which disqualifies individuals from working in 
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certain child care positions, and the POVA list, which disqualifies individuals from 
working with vulnerable adults, respectively.  But individuals barred by the IBB are 
included on the children’s and adults’ barred lists established by the 2006 Act rather 
than the lists kept under POCA or POVA .  This arrangement was put in place by the 
Safeguarding Vulnerable Groups Act 2006 (Transitory Provisions) Order 2009 (SI 
2009/12) which came into force on 20 January 2009.  That Order also ensures that 
inclusion on the SVG barred lists has the effect of barring the individual as if they had 
been put on the POCA or POVA lists.   

 
How the current position in England and Wales is reflected in Scotland 

 
6. The Protection of Vulnerable Groups (Scotland) Act 2007 (Transitory Provisions in 

Consequence of the Safeguarding Vulnerable Groups Act 2006) Order 2009 (SSI 
2009/4) ensures that individuals included on the new SVG barred lists after the 
Safeguarding Vulnerable Groups Act 2006 (Transitory Provisions) Order 2009 came 
into force continue to be subject to the same disclosure and barring arrangements in 
Scotland as existed prior to 20 January 2009. 

 
Imminent changes for England and Wales 
 

7. From 12 October, the SVG barred lists take full effect in that individuals included on 
those barred lists are barred from regulated activity as defined in the SVG Act rather 
than relying on the prohibitions in the Protection of Children Act 1999 and the Care 
Standards Act 2000.  The Safeguarding Vulnerable Groups Act 2006 
(Commencement No. 6, Transitional Provisions and Savings) Order 2009 (SI 
2009/2611) (“SVG CO6”) brings into force the relevant provisions in the 2006 Act 
and the Safeguarding Vulnerable Groups Act 2006 (Regulated Activity, 
Miscellaneous and Transitional Provisions and Commencement (No. 5)) Order 2009 
(SI 2009/2610) repeals the Safeguarding Vulnerable Groups Act 2006 (Transitory 
Provisions) Order 2009 (SI 2009/12). 

 
8. SVG CO6 commences provision in the SVG Act which repeals the Protection of 

Children Act 1999 and the Care Standards Act 2000.  However, the IBB has not 
completed the process of migrating individuals included on these old lists to the SVG 
barred lists; this process requires case-by-case consideration with individuals either 
being migrated or de-barred.  So savings provision in SVG CO6 preserve the POCA 
list and POVA list and the effect of such listing for unmigrated cases.  Once the case 
migration is complete, the saving provisions fall away and the repeals take full effect 
without recourse to further legislation. 

 
Corresponding provision for Scotland 
 
9. The Protection of Vulnerable Groups (Scotland) Act 2007 (Transitory Provisions in 

Consequence of the Safeguarding Vulnerable Groups Act 2006) Order 2009 made 
provision in relation to those placed on the SVG lists by the IBB exercising functions 
under SI 2009/12; as stated above, SI 2009/12 is being repealed.  The Protection of 
Vulnerable Groups (Scotland) Act 2007 (Transitory Provisions in Consequence of the 
Safeguarding Vulnerable Groups Act 2006) (No. 2) Order 2009 (“the Scottish No. 2 
Order”) revokes the earlier Scottish Order and makes provision effective from 12 
October 2009. 
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10. The Scottish No. 2 Order provides for the Police Act 1997 to have effect as if 

modified and the Police Act 1997 (Criminal Records) (Scotland) Regulations 2006 
(SSI 2006/96) to be amended to allow for the disclosure of the SVG barred lists, 
including whether any appeal is pending.  It also modifies the Protection of Children 
(Scotland) Act 2003 to disqualify individuals included on the SVG children's barred 
list from working in a child care position in Scotland.  This will mean that, during the 
SVG transitional phase, all four of these lists in England and Wales may be displayed 
on enhanced disclosure certificates. 

 
Why this provision is necessary 

 
11. The Scottish No. 2 Order is very important as it will prevent a loophole from 

emerging which would otherwise occur from 12 October.  Without the Scottish No. 2 
Order, a person included on an SVG barred list would not have that fact included on a 
Scottish enhanced disclosure and, in respect of inclusion on the SVG children's barred 
list, would not be barred from taking up a child care position in Scotland.  Without 
this Order, an individual determined to be unsuitable by the IBB could legally and 
undetected enter the Scottish vulnerable groups' workforce. 

 
Consultation 
 

12. The Order has not been the subject of public consultation because it is a technical 
instrument absolutely necessary to preserve current disclosure and barring 
arrangements in Scotland. 

 
Financial effects and Regulatory Impact Assessment 
 

13. The Order has no financial implications as it has the effect of preserving current 
arrangements for barring and disclosure until the 2007 Act is substantively 
commenced in 2010.  Since this Order has absolutely no financial implications either 
for the Scottish Government or external organisations by virtue of simply preserving 
current policy and procedure, no Regulatory Impact Assessment has been prepared for 
this instrument. 

 
Scottish Government 
Children, Young People and Social Care Directorate 
 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (None)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<
    /JPN <FEFF3053306e8a2d5b9a306f300130d330b830cd30b9658766f8306e8868793a304a3088307353705237306b90693057305f00200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e30593002>
    /DEU <>
    /FRA <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
    /ENU <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [595.276 841.890]
>> setpagedevice


