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SCOTTISH STATUTORY INSTRUMENTS

2009 No. 285
SHERIFF COURT

Act of Sederunt (Ordinary Cause Rules
Amendment) (Personal Injuries Actions) 2009

Made - - - - 24th July 2009
Coming into force - - 2nd November 2009

The Lords of Council and Session, under and by virtue of the powers conferred by section 32 of
the Sheriff Courts (Scotland) Act 1971(1), and of all other powers enabling them in that behalf,
having approved draft rules submitted to them by the Sheriff Court Rules Council in accordance
with section 34 of the said Act of 1971, do hereby enact and declare:

Citation, commencement and interpretation

1.—(1) This Act of Sederunt may be cited as the Act of Sederunt (Ordinary Cause Rules
Amendment) (Personal Injuries Actions) 2009 and comes into force on 2nd November 2009.

(2) This Act of Sederunt is to be inserted in the Books of Sederunt.

(3) In this Act of Sederunt, “the Ordinary Cause Rules” means the Ordinary Cause Rules in
Schedule 1 to the Sheriff Courts (Scotland) Act 1907(2).

Amendment of Ordinary Cause Rules: personal injuries actions

2.—(1) The Ordinary Cause Rules are amended in accordance with subparagraphs (2) to (10).
(2) Inrule 3.1 (form of initial writ), after paragraph (1)(b)(3) insert—

or

(c) in the case of a personal injuries action within the meaning of Part Al of Chapter 36, by
initial writ in Form PI1.”.

(1) 1971 c.58. Section 32 was amended by the Law Reform (Miscellaneous Provisions) (Scotland) Act 1985 (c.73), Schedule 2,
paragraph 12, the Civil Evidence (Scotland) Act 1988 (c.32), section 2(4), the Children (Scotland) Act 1995 (c.36), Schedule 4,
paragraph 18(2), the Adults with Incapacity (Scotland) Act 2000 (asp 4), schedule 5, paragraph 13 and the Debt Arrangement
and Attachment (Scotland) Act 2002 (asp 17), section 43 and the Vulnerable Witnesses (Scotland) Act 2004 (asp 3),
section 14(2) and was extended by the Child Support Act 1991 (c.48), sections 39(2) and 49 and the Bankruptcy and Diligence
(Scotland) Act 2007 (asp 3), section 33.

(2) 1907 c.51. Schedule 1 was substituted by S.I. 1993/1956 and amended by S.I. 1996/2167 and 2445, S.S.I. 2000/239 and 408,
2001/8 and 144, 2002/7, 128 and 560, 2003/25 and 26, 2004/197 and 350, 2005/20, 189, 638 and 648, 2006/198, 207, 293,
410 and 509, 2007/6, 339, 440 and 463, 2008/121, 223 and 365 and 2009/107, 164 and 284.

(3) Rule 3.1(1) was substituted by S.S.1. 2001/8.
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(3) Inrule 13.1 (person claiming title and interest to enter process as a defender), in paragraph (4),
after “record” insert “or in a personal injuries action subject to personal injuries procedure after the
date upon which the record is required to be lodged”.

(4) Inrule 13.2 (procedure following leave to enter process)(4), after paragraph (3) insert—

“(4) Paragraphs (1), (2) and (3) shall not apply to a personal injuries action which is
subject to personal injuries procedure.

(5) Where the sheriff grants an application under rule 13.1 in a personal injuries action
which is subject to personal injuries procedure, the sheriff may make such further order as
he thinks fit.”.

(5) Inrule 21.1 (lodging documents founded on or adopted), in paragraph (1)(a), after “rule 9.3”
insert “or, in the case of a personal injuries action raised under Part Al of Chapter 36, when the initial
writ is presented for warranting in accordance with rule 5.1”.

(6) In Chapter 36 (actions of damages), before Part 1 (intimation to connected persons in certain
actions of damages) insert—

“PART Al

SPECIAL PROCEDURE FOR ACTIONS FOR,
OR ARISING FROM, PERSONAL INJURIES

Application and interpretation

Application and interpretation of this Part

36.A1.—(1) This Part applies to a personal injuries action.
(2) In this Part—

“personal injuries action” means an action of damages for, or arising from, personal
injuries or death of a person from personal injuries; and

“personal injuries procedure” means the procedure established by rules 36.G1 to 36.L1.

LR N3

(3) In the definition of “personal injuries action”, “personal injuries” includes any disease
or impairment, whether physical or mental.

Raising a personal injuries action

Form of initial writ

36.B1.—(1) Subject to rule 36.C1, the initial writ in a personal injuries action shall be in
Form PI1 and there shall be annexed to it a brief statement containing—

(a) averments in numbered paragraphs relating only to those facts necessary to establish
the claim;

(b) the names of every medical practitioner from whom, and every hospital or other
institution in which, the pursuer or, in an action in respect of the death of a person,
the deceased received treatment for the personal injuries.

(2) An initial writ may include—
(a) warrants for intimation so far as permitted under these Rules, and

(b) a specification of documents in Form PI2.

(4) Rule 13.2 was amended by S.I. 1996/2445.
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Actions based on clinical negligence

36.C1.—(1) An initial writ in a personal injuries action may include a draft interlocutor
in Form PI4.

(2) At the same time as an initial writ which includes a draft interlocutor in Form PI4 is
presented for warranting, the pursuer may lodge a written application in the form of a letter
addressed to the sheriff clerk for authority to raise the action, where it is based on alleged
clinical negligence, as an ordinary cause.

(3) On the making of an application under paragraph (2), the initial writ shall be placed
before a sheriff in chambers and in the absence of the parties.

(4) On consideration of the initial writ in accordance with paragraph (3), the sheriff may—

(a) if he considers that there are exceptional reasons for not following personal injuries
procedure such as would justify the granting of a motion under rule 36.F1, grant
authority for the cause to proceed as an ordinary cause by signing the draft
interlocutor in the initial writ; or

(b) fix a hearing.

(5) The sheriff clerk shall notify the parties of the date and time of any hearing under
paragraph (4)(b).

(6) At a hearing under paragraph (4)(b), the sheriff may refuse the application or, if he
considers that there are exceptional reasons for not following personal injuries procedure such
as would justify the granting of a motion under rule 36.F1, grant authority for the cause to
proceed as an ordinary cause by signing the draft interlocutor in the initial writ.

(7) Where the sheriff grants authority for the cause to proceed as an ordinary cause under
paragraph (4)(a) or (6)—

(a) the sheriff or, as the case may be, the sheriff clerk shall sign a warrant in accordance
with rule 5.1 (signature of warrants)(5);

(b) the cause shall thereafter proceed in accordance with Chapter 9 (standard procedure
in defended causes) rather than in accordance with personal injuries procedure.

(8) In this rule—

“clinical negligence” means a breach of a duty of care by a health care professional in
connection with that person’s diagnosis or the care and treatment of any person, by act or
omission, whilst the health care professional was acting in his professional capacity; and

“health care professional” includes a doctor, dentist, nurse, midwife, health visitor,
pharmacy practitioner, registered ophthalmic practitioner, registered dispensing optician,
member of Professions Allied to Medicine, member of the Allied Health Professions,
a person who is a member of ambulance personnel, a member of laboratory staff or a
relevant technician.

Inspection and recovery of documents

36.D1.—(1) This rule applies where the initial writ in a personal injuries action contains a
specification of documents by virtue of rule 36.B1(2)(b).

(2) On the granting of a warrant for citation, an order granting commission and diligence for
the production and recovery of the documents mentioned in the specification shall be deemed
to have been granted and the sheriff clerk shall certify Form PI2 to that effect by attaching
thereto a docquet in Form PI3.

(5) Rule 5.1 was amended by S.S.I. 2004/197 and 2006/207.
3
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(3) An order which is deemed to have been made under paragraph (2) shall be treated for
all purposes as an interlocutor granting commission and diligence signed by the sheriff.

(4) The pursuer may serve an order under paragraph (2) and the provisions of Chapter 28
(recovery of evidence) shall thereafter apply, subject to any necessary modifications, as if the
order were an order obtained on an application under rule 28.2 (applications for commission
and diligence for recovery of documents etc.)(6).

(5) Nothing in this rule shall affect the right of a party to apply under rule 28.2 for a
commission and diligence for recovery of documents or for an order under section 1 of the
Administration of Justice (Scotland) Act 1972(7) in respect of any document or other property
whether or not mentioned in the specification annexed to the initial writ.

Personal injuries action: application of other rules
and withdrawal from personal injuries procedure

Application of other rules

36.E1.—(1) Subject to rule 36.F1, a defended personal injuries action shall, instead of
proceeding in accordance with Chapter 9 (standard procedure in defended causes), proceed in
accordance with personal injuries procedure.

(2) Paragraph (1) does not apply to a personal injuries action in respect of which the sheriff
has granted an application under rule 36.C1(2).

(3) Paragraphs (4) to (14) apply to a personal injuries action proceeding in accordance with
personal injuries procedure.

(4) Despite paragraph (1), the following rules of Chapter 9 apply—
(a) rule 9.1 (notice of intention to defend)(8);
(b) rule 9.3 (return of initial writ);
(c) rule 9.5 (process folder);
(d) rule 9.6 (defences)(9); and
(e) rule 9.7 (implied admissions).
(5) But the defences shall not include a note of pleas-in-law.

(6) Inthe application of rule 18.3(1) (applications to amend), a minute of amendment lodged
in process shall include, where appropriate, confirmation as to whether any warrants are sought
under rule 36.B1(2)(a) or whether a specification of documents is sought under rule 36.B1(2)

(b).
(7) In the application of rule 18.5(1)(a) (service of amended pleadings)(10), the sheriff

shall order any timetable issued in terms of rule 36.G1 to be served together with a copy of
the initial writ or record.

(8) Rule 18.5(3) (fixing of hearing following service of amended pleadings and lodging of
notice of intention to defend) shall not apply.

(9) In the application of rule 19.1 (counterclaims)(11) a counterclaim may also include—

(a) warrants for intimation so far as permitted under these Rules; and

(6)
(7

®)
(€)]
(10
(m

Rule 28.2 was amended by S.I. 1996/2445 and S.S.1. 2007/6.
1972 ¢.59, Section 1 was amended by section 19 of, and paragraph 15 of Schedule 2 to, the Law Reform (Miscellaneous
Provisions) (Scotland) Act 1985 (c.73).
Rule 9.1 was amended by S.I. 1996/2167 and S.S.1. 2001/8 and 2006/207.
Rule 9.6 was amended by S.I. 1996/2167 and S.S.1. 2006/207.
Rule 18.5(1) was amended by S.I. 1996/2445 and S.S.1. 2007/6.
Rule 19.1 was amended by S.S.I. 2006/207.
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(b) a specification of documents in Form PI2.
(10) In rule 19.4 (disposal of counterclaims), paragraph (b) shall not apply.

(11) In the application of rule 20.4(3) (service on third party(12)), any timetable already
issued in terms of rule 36.G1 shall also be served with a third party notice.

(12) In the application of rule 20.6 (procedure following answers)—
(a) paragraphs (1) and (2) shall not apply; and

(b) where a third party lodges answers, any timetable already issued under rule 36.G1
shall apply to the third party.

(13) Chapters 22 (preliminary pleas) and 28A (pre-proof hearing)(13) shall not apply.
(14) In relation to an action proceeding in accordance with personal injuries procedure—

(a) references elsewhere in these Rules to the condescendence of an initial writ or to
the articles of the condescendence shall be construed as references to the statement
required under rule 36.B1(1) and the numbered paragraphs of that statement;

(b) references elsewhere in these Rules to pleas-in-law, an open record, a closed record
or a record for an Options Hearing shall be ignored;

(c) references elsewhere in these Rules to any action carried out before or after the
closing of the record shall be construed as references to that action being carried
out before, or as the case may be, after, the date fixed for completion of adjustment
under rule 36.G1(1)(b)(iii).

Disapplication of personal injuries procedure

36.F1.—(1) Any party to a personal injuries action proceeding in accordance with personal
injuries procedure may, within 28 days of the lodging of defences (or, where there is more than
one defender the first lodging of defences), by motion apply to have the action withdrawn from
personal injuries procedure and to be appointed to proceed as an ordinary cause.

(2) No motion under paragraph (1) shall be granted unless the sheriff is satisfied that there
are exceptional reasons for not following personal injuries procedure.

(3) In determining whether there are exceptional reasons justifying the granting of a motion
made under paragraph (1), the sheriff shall have regard to—

(a) the likely need for detailed pleadings;
(b) the length of time required for preparation of the action; and
(c) any other relevant circumstances.

(4) Where the sheriff appoints the cause to proceed as an ordinary cause under paragraph (1)

(a) the sheriff clerk shall fix a date and time for an Options Hearing;

(b) the cause shall thereafter proceed in accordance with Chapter 9 rather than in
accordance with personal injuries procedure;

(c) the pursuer shall within 14 days thereof lodge a revised initial writ as nearly as may
be in Form G1; and

(d) the defender shall thereafter adjust his defences so as to comply with rule 9.6(2).

(12) Rule 20.4(3) was amended by S.S.I. 2003/26.
(13) Chapter 28A was inserted by S.S.1. 2006/410.
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Personal injuries procedure

Allocation of diets and timetables
36.G1.—(1) The sheriff clerk shall, on the lodging of defences in the action or, where there
is more than one defender, the first lodging of defences—

(a) allocate a diet for proof of the action, which shall be no later than 9 months from the
date of the first lodging of defences; and

(b) issue a timetable stating the date mentioned in subparagraph (a) and calculated by
reference to periods specified in Appendix 3, which, with the exception of the period
specified in rule 36.K1(2), the sheriff principal may vary for his sheriffdom or for
any court within his sheriffdom, within which—

(1) an application for a third party notice under rule 20.1 may be made;

(i1) the pursuer may execute a commission for recovery of documents under
rule 36.D1;

(iii) parties may adjust their pleadings;
(iv) the pursuer shall lodge a statement of valuation of claim in process;
(v) the pursuer shall lodge a record,

(vi) the defender (and any third party to the action) shall lodge a statement of
valuation of claim in process;

(vii) the parties shall each lodge in process a list of witnesses together with any
productions upon which they wish to rely; and

(viii) the pursuer shall lodge in process the minute of the pre-proof conference.

(2) A timetable issued under paragraph (1)(b) shall be in Form PI5 and shall be treated for
all purposes as an interlocutor signed by the sheriff; and so far as the timetable is inconsistent
with any provision in these Rules which relates to a matter to which the timetable relates, the
timetable shall prevail.

(3) Where a party fails to comply with any requirement of a timetable other than that referred
to in paragraph (8) or rule 36.K1(3), the sheriff clerk may fix a date and time for the parties
to be heard by the sheriff.

(4) The pursuer shall lodge a certified copy of the record, which shall consist of the
pleadings of the parties, in process by the date specified in the timetable and shall at the same
time send one copy to the defender and any other parties.

(5) The pursuer shall, on lodging the certified copy of the record as required by
paragraph (4), apply by motion to the sheriff, craving the court—

(a) to allow to parties a preliminary proof on specified matters;
(b) to allow a proof; or
(c) to make some other specified order.

(6) The motion lodged under paragraph (5) shall specify the anticipated length of the
preliminary proof, or proof, as the case may be.

(7) In the event that any party proposes to crave the court to make any order other than an
order allowing a proof under paragraph (5)(b), that party shall, on making or opposing (as the
case may be) the pursuer’s motion, specify the order to be sought and give full notice in the
motion or the notice of opposition thereto of the grounds thereof.
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(8) Where the pursuer fails to lodge a record by the date specified in the timetable issued
under paragraph (1), the sheriff clerk shall fix a date and time for the parties to be heard by
the sheriff.

(9) A production which is not lodged in accordance with paragraph (1)(b)(vii) shall not be
used or put in evidence at proof unless—

(a) by consent of parties; or

(b) with the leave of the sheriff on cause shown and on such conditions, if any, as to
expenses or otherwise as the court thinks fit.

(10) In a cause which is one of a number of causes arising out of the same cause of action,
the sheriff may—

(a) on the motion of a party to that cause; and
(b) after hearing parties to all those causes,

appoint that cause or any part of those causes to be the leading cause and to sist the other causes
pending the determination of the leading cause.

(11) In this rule, “pursuer” includes additional pursuer or minuter as the case may be.

Applications for sist or for variation of timetable

36.H1.—(1) The action may be sisted or the timetable varied by the sheriff on an application
by any party to the action by motion or following the amendment of pleadings carried out
under Chapter 18.

(2) An application under paragraph (1)—
(a) shall be placed before the sheriff; and
(b) shall be granted only on special cause shown.
(3) Any sist of an action in terms of this rule shall be for a specific period.

(4) Where the timetable issued under rule 36.G1 is varied under this rule, the sheriff clerk
shall issue a revised timetable in Form PIS5.

(5) Arevised timetable issued under paragraph (4) shall have effect as if it were a timetable
issued under rule 36.G1 and any reference in this Part to any action being taken in accordance
with the timetable shall be construed as a reference to its being taken in accordance with the
timetable as varied under this rule.

Statements of valuation of claim

36.J1.—(1) Each party to the action shall make a statement of valuation of claim in
Form PI6.

(2) A statement of valuation of claim (which shall include a list of supporting documents)
shall be lodged in process.

(3) Each party shall, on lodging a statement of valuation of claim—

(a) intimate the list of documents included in the statement of valuation of claim to every
other party; and

(b) lodge each of those documents.
(4) Nothing in paragraph (3) shall affect—

(a) the law relating to, or the right of a party to object to, the recovery of a document
on the ground of privilege or confidentiality; or
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(b) the right of a party to apply under rule 28.2(14) for a commission and diligence for
recovery of documents or an order under section 1 of the Administration of Justice
(Scotland) Act 1972(15).

(5) Without prejudice to paragraph (2) of rule 36.L1, where a party has failed to lodge a
statement of valuation of claim in accordance with a timetable issued under rule 36.G1, the
sheriff may, at any hearing under paragraph (3) of that rule—

(a) where the party in default is the pursuer, dismiss the action; or

(b) where the party in default is the defender, grant decree against the defender for an
amount not exceeding the pursuer’s valuation.

Pre-proof conferences

36.K1.—(1) For the purposes of this rule, a pre-proof conference is a conference of the
parties, which shall be held not later than four weeks before the date assigned for the proof—

(a) to discuss settlement of the action; and
(b) to agree, so far as is possible, the matters which are not in dispute between them.

(2) Subject to any variation of the timetable in terms of rule 36.H1, a joint minute of a pre-
proof conference, made in Form PI7, shall be lodged in process by the pursuer not later than
three weeks before the date assigned for proof.

(3) Where a joint minute in Form PI7 has not been lodged in accordance with paragraph (2)
and by the date specified in the timetable the sheriff clerk shall fix a date and time for the
parties to be heard by the sheriff.

(4) During the pre-proof conference, the representative of each party to the action shall
have access to the party or another person who has authority to commit the party in settlement
of the action.

Incidental hearings

36.L1.—(1) Where the sheriff clerk fixes a date and time for a hearing under paragraph (3)
or (8) of rule 36.G1 or paragraph (3) of rule 36.K1 he shall—

(a) fix a date not less than seven days after the date of the notice referred to in
subparagraph (b);

(b) give notice to the parties to the action—
(1) of the date and time of the hearing; and

(i1) requiring the party in default to lodge in process a written explanation as to why
the timetable has not been complied with and to intimate a copy to all other
parties, not less than two clear working days before the date of the hearing.

(2) At the hearing, the sheriff—
(a) shall consider any explanation provided by the party in default;
(b) may award expenses against that party; and
(c) may make any other appropriate order, including decree of dismissal.”.
(7) In Chapter 36, after Part V (Sex Discrimination Act 1975) insert—

(14) Rule 28.2 was amended by S.I. 1996/2445 and S.S.1. 2007/6.
(15) 1972 ¢.59. Section 1 was amended by section 19 of, and paragraph 15 of Schedule 2 to, the Law Reform (Miscellaneous
Provisions) (Scotland) Act 1985 (c.73).
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“PART VI
MESOTHELIOMA ACTIONS: SPECIAL PROVISIONS

Mesothelioma actions: special provisions

36.19.—(1) This Part applies where liability to a relative of the pursuer may arise under
section 1(2A) and (2B) of the Damages (Scotland) Act 1976 (liability where the personal injury
in consequence of which the deceased died is mesothelioma)(16).

(2) On settlement of the pursuer’s claim, the pursuer may apply by motion for all or any
of the following—

(a) asist for a specified period;
(b) discharge of any diet;
(c) where the action is one to which the personal injuries procedure in Part Al of this
Chapter applies, variation of the timetable issued under rule 36.G1.
(3) Paragraphs (4) to (7) apply where a motion under paragraph (2) has been granted.

(4) As soon as reasonably practicable after the death of the pursuer, any agent who
immediately prior to the death was instructed in a cause by the deceased pursuer shall notify
the court of the death.

(5) The notification under paragraph (4) shall be by letter to the sheriff clerk and shall be
accompanied by a certified copy of the death certificate relative to the deceased pursuer.

(6) A relative of the deceased may apply by motion for the recall of the sist and for an
order for further procedure.

(7) On expiration of the period of any sist pronounced on a motion under paragraph (2),
the sheriff clerk may fix a date and time for the parties to be heard by the sherift.”.

(8) Inrule 36.17A (productions in certain actions of damages), after “injuries”, where it secondly
occurs, insert “, which, by virtue of rule 36.C1 or rule 36.F1, is to proceed as an ordinary cause”.

(9) In Appendix 1 to the Ordinary Cause Rules, after Form M6 insert the forms set out in
Schedule 1 to this Act of Sederunt.

(10) After Appendix 2 to the Ordinary Cause Rules insert Appendix 3 set out in Schedule 2 to
this Act of Sederunt.

Transitional and saving provision

3. Paragraph 2 of this Act of Sederunt shall not apply to an action raised before 2nd November
2009.

A.C. HAMILTON
Edinburgh Lord President
24th July 2009 L.P.D.

(16) 1976 c.13. Paragraphs (2A) and (2B) of section 1 were inserted by section 1 of the Rights of Relatives to Damages
(Mesothelioma) (Scotland) Act 2007 (asp 18).
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SCHEDULE 1 Paragraph 2(9)

Form PI1
Rule 3681
Form of initial writ in a personal injuries action
TNITTAL WRIT
{Perscnal Injunies Action)
SHERIFFIOM OF (insert same of sheriffdom)
AT (1msent place of sheriff conrt)
[AB.) (design and state amy special copacity in which purswer (s suing ), Pursuer
againsl

[C.In ] (design and state amy special capacify in which defender is being sued), Defender

The pursuer craves the court to grant decres—

(a) for payment by the defender 10 the pumsuer of the sum of (eoomnd of s br
words and figures),

(b {emier ondy i a ckrim v provisienal daestges @5 sougil in termr of mile 368020
for payment by the defender to the pursuer of (emler amount in words and
Jgwres) of provisional damages; and

(e} forthe expenses of the adion.
STATEMENT OF CLAIM

1 The pursuer is {sfate dexipwation, address, occupation and dote of binth of psaer).
[In an acten arising out of the death of o relatne state designation of the J | and relation
tar the pursuer).

P Thie difender is (state desigration, aoddress amd occupation of the definder).

3 The court has junisdiction to hear this claim against the defender becuse (state briefhe
ground of fjunsdichion ).

4 (Starbe brigfly the facts necessary to esfablish the cloim)

i [ Stare bty the personal dgiotes sgfered and the heads of claim Give mames and

adiresses of medical praciitioners and Fospitals oF atfer inatitutions e wich the persos
i received reaimenl).

fi (Stete whether clmm based on fmlt of commen law or breach of sfatutory duier (F
treach of slatulare duty, state provision of enactmert)

[ Siged)
[A.B.], Pursuer

or [XM.Y.], Sohcitor for the pursuer {inzert
designation and business address)
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Form PI2

Fule 34181
Form of order of court for recovery of decuments in persomal injuries action
Cout rel’ na.
SHERIFFDOM OF (inserd name of sheriffdom)
AT (insert place of sherifl conrt)
EPECIFICATION OF DOCUMENTS
1n the canse
[AB.) {desigunation and address), Pursuer
Against
[0 ] { desigmention and adiress), Defender
Diate: ({date af posting o other method of sendee)

T {rumnie and acldress of porty or porties from whost the following documents are sought fo
e recovered)

You are hereby required 1o produce to the agent for the pursuer within seven days of the
service an you of this Crder:

[Trsert such of the folfowing calls as are required)

1 Al books, medical records, repors, charts, X-rays, notes and other documents of
[specific the amamie of each medical praciitioner or geneml practitioner practice named i
irttial welt in aceordanee with mule 36811, and relating to the pursuer [on, az the cose
muqy b, the deceased] from (fesert dare), m onder that excerpts may be taken therefrom at the
sight of the Caommissioner of all entries showing or tending 1o show the nature, extent and
cawse of the pursuer’s [on as the cose may e, the deceased 's] injurics when he sttendied his
dactor on ar after (specifv date) and the treatment recerved by him since that date

2 All books, medical records, reports, chars, X-rays, notes and other documents of
(specifi. i separate calls, the e of each hospital or orher institusion ramed in imifal wet
i accordance with mde 3681 i), and relating Lo the pursuer [or, as the case may be, the
deceared] Froen (insert dare), in order that excerpts may be taken tharefhorn at the sight of the
Commissioner of all entries showing o fending to show the natare, exent and cause of the
purseer’'s |an ar the case may be, the deceased 's] injunes when he was admitted 1o that
mstitubion on ar aboul (specif date), the trealment received by him since that date and has
certificate of discharge, if any.
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3 The meedical records and capability sssessments held by the defender’s accupstional
health departrent relating to the pursaer [on a5 the case by be, the deceased], exoept
msofar as prepared for or m contemplation of tigatiom, in order that excerpts may be taken
therefrom al the sight of the Commissioner of all entries showing or lending ta show the
natare and extent of any injuries, symptoms &nd conditions from which the pursuer [or, as the
case wwry be, the deceased] was suffering and the nature of any assessment and dingnosis
made thereof an or subsequent 1o (specifi date),

4 All wage books, cash books, wape sheets, compuier records snd other earnings
mformatson relating to the pursuer |[or, ar the cave may be, the deceared] (M1 number
(apecify muntber)) beld by or on behalf of (appecif emplover), Tor the penod (specific dates
commencing aot earfier than 2 weeks prar to the date of the acoident or the frst date of
relevant abmenee, @5 the case may be) in order that exeerpis may be taken therefrom at the
sighil of the Commissioner of all entries showing of temding Lo show—

[a) the pursuer’s [on ax the case may ke, the deceased 5] eamings, both gross
ard net of income tax and employee MNabional Insurance Contnbutions, over the said
periad,

(k) the perind or periods of the pumsver's [ow as the case mar be, the
deceared 5] absence from emplovment over the said period and the resson for
abaence,

) detals of any increases in the rale pad aver the penod (specif dates) and
the: dates on which any such incremses ook effect,

(4 the effective date of, the reasons for and the leems (meluding any Lerms
relatmvie to any pension entithement) of the temimation of the puseers [or, o8 the
cave meay Fa the deceased ‘5] emplovment;

(&) the: natare and extent of comtributions (if any] 1o any occupational pendion
scherme made by the pursuer [or a5 the case may be the deceased] and his
employer;

(f the: pursuer’s present entitlement (if any) to any oceupational pension and
the manner in which saxd entithernent is caloul sted.

5 All accident reports, memoranda of other writlen communicstions made to the
defender or anyone on his behalf by an emploves of the defender who was present at or ahout
the time ot which the pursuer [or, o the case may be, the deceased] sistained the injures in
respoct of which the initial wit in this case was saeed and relevant to the matless contained
in the statement of claim

. Any assessment current ab the time of the accdent referred Lo m the mmitial whit or at
the time of the circumstancss referred to in the initial wnt giving rise o the cause of action (as
the case may be) undertaken by or om behalf of the defender for the purpose of regulation 3 af
the Management aff Health and Salety &t Work Regulations 1992 and subseguently regulation
3 of the Management of Health and Safery st Work Regulations 1999 [or fspecifl the
regulations or other legistative provinon wader which the risk assessment (5 reguired)] in
order that excerpts may be taken therefrom at the sight of the Commissioner of all entries
relating to the risks posed 1o workess [or (#pecific the sratfess sef oul n the stoatement af claine
o which the sk arseasmment relates)]
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T Failing principals, drafts, copees or duplicates of the above ar any of them.

{ Srgnature, name and bisiness address of the agent for the pursuer)

NOTES:

1. The dacuments recovered will be considersd by the parties o the action and they may
of may not be lodged in the soun process. A written receipt will be given o sent o
you by the pursuer, who may thereafler allow them fo be mspected by the other
parties. The party m whose possession the documents are will be respensible far their
safekesping.

ra

Payment may b made, within certain limits, m respect of clams for outlays incurred
in relation 1o the praduction af decuments. Claims should be made in writing 1o the
person who has obtained an onder that you produce the documents

3 1F yoru ¢laim that any of the documents produced by vou s confidential you must sull
produce such documents bt may place them in a separste sealed packet by
themaehves, marked “CONFIDENTIAL". In that event they must be delivered or sent
by post 1o the shentt clerk. Any party who wishes to open the sealed packet must
apply to the sherdl by motion. A party who makes such an application must mtimite
the moticn to you.

i, Subpect w paragraph 3 abewve, you may prodsce these documents by sending them by
registered post o by the first class recorded delivery service or repmstered postal
packet, or by hand o Osame and address of the agert for the prsier)

CERTIFICATE

{Dantie)y

1 hereby cermify with reference to the above order in the cause (couse refivence mimber) and
the enclesed specification of documents, served on me and marked respectively X and ¥ —

1. That the docurments which are produced and which are listed in the enclosed
imventory signed by me and marked Z, are all the documents in my possession falling
within the specification. R That [ have no documents in my possession falling within
the specilication.

2 That, 12 the best of my knowledge and belief. there are in existence other
documents Talling within the specification, bul nol in my possession. These documents
are as follows: (descrrbe thent by reference o the descriptions of docusienis i the
specification). They were last scen by me on o about (dare), at (place), in the hands of
{mame and address of the pevson). (82 That [ know of the existence of no documents in
the prasession of any person, other than me, which fall within the specification.

(Sigrmed}
[Nermie omd ooldress)

Form PI3

Faale 36,0
Forn of docquet for deemed grant of recovery of documenta in a pessonal injuries sction

Court (1nsert court)

Drate (inzerd dare)

Commissien snd diligencs for the production and recovery of the docurents called for in this
specifieation of documents is deemed to hive been granted

[ Stgied)

Shendl Clerk {depute)
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Form PI4

Eule 36.C1

Farm of interlocutor granting authority to raise action based on clinical negligence as an
ordinary cause

[Tz he tmsevted on the firmt page of the imbial wat, above the craveysl)

Authority
The sherifl, having considered the application of the pursuer [and having heard agents
therean], being satisfied that, although this i a personal injuries actwon, thene are excephonal
reasons for nod following the persenal injunes procedure in Part Al of Chapter 36 of the

Crrdinary Cause Rules 1993 such 25 would justity the granting of a mation under rube 36 F1,
grants msthority for the cose Lo proceed as an ordinary cause.

[ Sigmed)
Shendf

Date (dlaba)

Form PI5

Fule 36.31
Form of timstable

TIMETABLE

Court rel’ no
In the cause

[AB.] Purswer
agninst

[C..), Defender
This timetahle has effiect as if it were an inberlocutor of the shenff
1 The dset allocsted for the praaf in this sehon wall begin on (dare) Subject to any
wariation under rule 36.H1, this order requires the parties 1o undernake the conduct of this
action within the perinds specitied in paragraphs 2 to & below,
F Any mation under make 2001 {third pary notice) shall be made by (e
3 Where the pursier has oblaned & commuson and diligence for the recovery of

documents by wirtue of rule 36D, the pursuer shall serve an order under rule 28 3 not Iater
than {dare)

4 The pursuer shall lodge & ststement of valuation of claim under rube 36,71 ot later
than (dare)

b3 Fist the purpeses of rule 3601, the adjustment period shall end on (dare).

& The pursuer shall Indge a record nicd later thamn {deie)

T The defender and amy third party convened in the action shall lodge & statement of
waluation of clasm under rale 36 11 not later than [ date)

L3 [Not Later than (date) parties shall lodge lisis of witnesses and productions.

o Mat later than {daie ) the pursuer shall lodge a pre-proof minute under rule 36 K1,
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Form Pl6
Rule 34.01
Foam of statement af valuation of claim
Head of claim Comipenenis Valuartion
Solatium Fast £x
Future Ex
Imterest on past salatium Percentage applied 1o past | Lx
solatium  (sfade  pevcentage
(L]
Pasl wage loss Dnle from which wage loss | Ex
claimed: (dete)

Dwte to which wage loss
claimed: (dete)

Rate at net wage los (per
week, per moath or  per
annimj

Iriterest on past wage loss Percentage  spplied to past | £x
wage loss: (shate percentage
Fare)

Future wage loss Blubivplier: {stare multiplier) £x

Delultiplicand: (state
miiliiplicond and  show  Jow
colcidated)

Discount  factor  appleed (i
appropriate); (stebe factor)

Or spealy any other method
of caleulation
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Past services Date  from  which  serviices | £x
cloimed: {date)
Dz w0 which  services
claimed: (dete)
Mature of services: (... ¥
Persem by whom  serioes
provided: (...}
Hours  per  week  services
provided: (...}
Met  howsly  rate  claimed:
| PP 3
Trgal ANt claimed:
[ EPT 3
Triterest
Future loss of capacity to | Multiplier: (inserf mulfiplier) [ Ex
provide personal services
Blultiplicand: [irsert
miltiphicana,  showing  how
calewlated)
Meeds and other expenses Cine T Lx

belultiplier: {fnsert mulnpher)

hluliiplicand: [insert
i plicerea)

Interest

Any  other  heads
appropriste (specifi')

s
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Form PI7

Rule 38.K1
Minute of pre-proaf conference

SHERIFFDOM OF (irsert sheriffdont) AT {inserr place)
Joint minute of pre-proaf conference
i the cause
[4.B.] Purswer
against
[ L], Defender
[E_F.] fior the pursuer and
[5G H ] for the defender hereby state to the coart:
1. That the pre-proof conference was held in this case [af fplocel of By (telephone
confererce ar vides corfirrenoe or other remote means) | on |date|.

2, That the following persors were pressm—
(Frate pames and dengnalions of persons attending conference)

3 That the fallowing persons were available 1o provide instructions by telephoni
af video eanference—

(Srate mames and desigrations or persorns avalable fo provide insfrincfions by
Telephane or vides conférenoe)

4 That the persons participating in the conference discussed sestlement of the

ion.

5 That the following questions were addressed—
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Yes | Mo

Is the diet af proof’ sull nequired?

I the arswer to question 1 15 “yes™, does the defender admn

lisbality? {If “no”, complete section 2)
I1 yes, does the defender plead contributory negligence”
If yes, ia the depree of comtributory negligence agread?

If yes, slate % degree of faull altnibuted Lo the pursuer.

If thee answer to question | s “yes™, i the quantum of damages

agreed T (If “no”, complete section 3)

Section 2

[To be inserted only if the proof is still required|

It & estimated that the hearing will last daya

IWH. I the extimate is move thar 2 davs then this showld be brought to the antention of

e sheryif clerk, This may gifecs priantsation of the case,

During the cowrse of the pre-proof conference, the pursuer called on the definder 10
agree certain fsets, questions of law and matters of evidence

Thase calls, and the defender’s respanses, are @ follows

Call

Response

B

Adaiitted

Digwited

During the course of the pre-proof conference, the defender called on the pursuer to
agree certain facts, questions of low and matters of evadence
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Those calls, and the purswer's responses, are as fallows—

Call Respanse
Addritred Drenled
1
5
4,
Seclion 3
Cuantum af damages

Flease indicate where agreement has been reached on an element of damages

Head of claim Cemnipeneniy Not agreed | Agreed at
Solatium Past
Future

[nterest an past solatum

Percentage  appled o
past  solatiom  (sfode
Ferceniage)

Past wage boss

Date from which wage
Irest claimed

Dt to which wage loss
claimed

Rate of net wage loss
(per week, per month or

per anmum )

Interest an past wage loss

Fulure wage loss

Mubtpler

Multiplicand
how caleulated)

(shawing
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Past necessary services

Tate from which services
cliumed

Diate to which services
claimid

Hours per week services
provaded

Met hourly rate claimed

Past personal services

Drate from which services

claimed

Dimte to which services
claimed

Hours per week senvices
provvaded

Met hoarly rate claimed

[nterest on past services

Future necessary servioes

Miultapler

Multiplieand (showing
how calculated)

Fulure personal seraces

Multplser

Muhiplieand (showing
hiow caloulated)

Meads ard other expenses

i o f
Multipher

Multiplicand (showing
how ealeulated)

Any other  heads  as
appropaiate (specify)

(Bigned by agent for each parivy
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SCHEDULE 2 Paragraph 2(10)

APFENDIX 3
Rule 36.G101 k)
SCHEDULE OF TIMETABLE UNDER PERSOMAL INJURIES PROCEDURE

[ Acction referred (o under rule 360101 W) I Period of time within which action musi be |
carried oul®

| Defender applving tor a third party notice | %ot Tater than 28 days aller defences have [
umcer pube 2001 {rule 36011 b1 bt ladged

| Pursuer executing commission for recovery | »ot Tater than Z# days afier defences have |
of documents  umder  rube 3600 (rule | been lodged
3G )

| Parties sljssting  thear  pleadings  (rule | %96t Twter than & weeks aller defences have |

36.GI B bz lodped

| Pursuer Tndging o staternent of valuation of | Mot Iater than & wecks after defences have |
claim in process Crule 36.G101 Kb} beeen ladged

| Parsuer lodging a record (rule | Mot later than 10 weeks alter defences have |
ELEN TN AT ] ben lodged

| Defender (and anv third pary to the sction) | Mot later than 12 weeks after defences have |
lodging a stalement of valuation of claim in | been ladged
process (rule 36011 bXva))

| Partica lodging in process a lisg of wilngsses | Mot later than & weeks before the date |
together with any produstions en which they | assigned for the proof
wish ta rely (rule 36.G1{1 Kb vit))

| Pursuer lodging m process the minute of the | %96t Tater than 21 davs before the date [

pre-proof conference (rule 36.GICTRH) | assipned for the proaf

ENOTE: Where there 15 more than ane defender in an action, relerences in the above lable 1o
defiences having been lodged should be read as references to the first lodging of defences

EXPLANATORY NOTE
(This note is not part of the Act of Sederunt)

This Act of Sederunt amends the rules of procedure in the sheriff court to make additional
provision in Chapter 36 of the Sheriff Court Ordinary Cause Rules 1993 (the Rules) setting out
a special procedure for actions for, or arising out of, personal injuries. The special procedure is
referred to as personal injuries procedure, and will be applicable to actions of damages for, or arising
from, personal injuries or death of a person from personal injuries raised from 2nd November 2009.
Personal injuries actions raised prior to that date will continue to be dealt with under the existing
rules in Chapter 36 of the Rules.

Paragraph 2 amends the Rules in consequence of the introduction of personal injuries procedure.
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Paragraph 2(2) amends rule 3.1 of the Rules to refer to a new form of initial writ to be used under
personal injuries procedure.

Paragraph 2(3) amends rule 13.1 of the Rules to make provision on the applicable procedure
for entering process as a defender in circumstances where an action has been raised under personal
injuries procedure.

Paragraph 2(4) disapplies rule 13.2 of the Rules, which relates to the procedure applicable once
leave to enter the process has been granted, where an action is subject to personal injuries procedure.
Where an action proceeds under this procedure, provision is made for the sheriff to grant such further
order as he sees fit.

Paragraph 2(5) amends rule 21.1 of the Rules to provide that where an action is raised under
personal injuries procedure, any documents to be founded upon or adopted require to be lodged
when the initial writ is first presented for warranting.

Paragraph 2(6) inserts a new Part Al into Chapter 36 of the Rules, setting out the special procedure
for actions relating to personal injuries.

Inserted rule 36.A1 sets out the application and interpretation of the provisions in Part Al of
Chapter 36 of the Rules.

Inserted rule 36.B1 and Forms PI1 and PI2 in Schedule 1 make provision as to the form of initial
writ and any specification of documents where a personal injuries action is raised.

Inserted rule 36.C1 provides for an exception to following personal injuries procedure in
circumstances where an action is based on alleged clinical negligence. In those circumstances, rule
36.C1 allows the sheriff to grant authority for the cause to proceed as an ordinary cause, and makes
provision for further procedure.

Inserted rule 36.D1 provides that where an initial writ in a personal injuries action contains a
specification of documents, an order granting commission and diligence for the production and
recovery of documents shall be deemed to be granted upon a warrant for citation being granted. It
also provides for further procedure thereafter.

Inserted rule 36.E1 provides for the application (with or without modification) or non-application
of various rules in relation to a defended personal injuries action.

Inserted rule 36.F1 makes provision for any party to a personal injuries action to apply to the
sheriff to have the action withdrawn from the personal injuries procedure and to be appointed to
proceed instead as an ordinary cause. The rule makes provision as to the factors upon which the
sheriff must be satisfied in order to grant such an application and makes provision regarding further
procedure where the application is granted.

Inserted rule 36.G1, Form PI5 in Schedule 1 and Schedule 2 all make provision in relation to the
allocation of diets and the issuing of timetables under personal injuries procedure.

Inserted rule 36.H1 makes provision regarding applications to the sheriff for sist or for variation
of the timetable by any party to an action which is subject to personal injuries procedure.

Inserted rule 36.J1 and Form P16 in Schedule 1 make provision requiring each party to a personal
injuries action to lodge a statement of valuation of claim in process. Rule 36.J1 also makes further
related provision.

Inserted rule 36.K1 requires the parties to a personal injuries action to hold a pre-proof conference
not later than 4 weeks before the date assigned for proof, to discuss settlement of the action and to
agree, so far as is possible, the matters which are not in dispute between them. The rule also requires
the parties to lodge a joint minute of the pre-proof conference, in Form PI7 in Schedule 1, in process
not later than 3 weeks before the date assigned for proof. The timescale for lodging the joint minute
is subject to any variation of the timetable in terms of rule 36.H1.

Inserted rule 36.L1 makes provision for the procedure applicable in relation to the fixing of
incidental hearings under rules 36.G1 or 36.K1 by the sheriff clerk.
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Paragraph 2(7) inserts a new Part VI into Chapter 36 of the Rules, including rule 36.19. This new
Part and new rule make special provision in relation to actions raised where liability to a relative of
a pursuer may arise under section 1(2A) and (2B) of the Damages (Scotland) Act 1976 where death
of a person has occurred due to mesothelioma.

Paragraph 2(8) amends rule 36.17A, which relates to the lodging of productions in certain actions
of damages, so as to make provision for the new routes by which a personal injuries action can
proceed as an ordinary action under rules 36.C1 or 36.F1.

Paragraph 2(9) amends Appendix 1 to the Rules by inserting into that Appendix the forms PI1
to PI7, set out in Schedule 1 to this instrument.

Paragraph 2(10) inserts a new Appendix 3 into the Rules, as set out at Schedule 2 to this
instrument. This is the Schedule of the timetable under the personal injuries procedure.
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