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SCOTTISH STATUTORY INSTRUMENTS

2002 No. 7
SHERIFF COURT

Act of Sederunt (Amendment of Ordinary Cause
Rules and Summary Applications, Statutory
Applications and Appeals etc. Rules) (Applications
under the Mortgage Rights (Scotland) Act 2001) 2002

Made - - - - 10th January 2002
Coming into force - - 17th January 2002

The Lords of Council and Session, under and by virtue of the powers conferred by section 32 of
the Sheriff Courts (Scotland) Act 1971(1) and of all other powers enabling them in that behalf,
having approved draft rules submitted to them by the Sheriff Court Rules Council in accordance
with section 34 of the said Act of 1971, do hereby enact and declare:

Citation, commencement and interpretation

1.—(1) This Act of Sederunt may be cited as the Act of Sederunt (Amendment of Ordinary Cause
Rules and Summary Applications, Statutory Applications and Appeals etc. Rules) (Applications
under the Mortgage Rights (Scotland) Act 2001) 2002 and shall come into force on 17th January
2002.

(2) This Act of Sederunt shall be inserted in the Books of Sederunt.
(3) In this Act of Sederunt—

“the Ordinary Cause Rules” means the First Schedule to the Sheriff Courts (Scotland) Act
1907(2) and a rule referred to by number in paragraph 2 of this Act of Sederunt means the rule
so numbered in the Ordinary Cause Rules; and

“the Summary Applications Rules” means the Act of Sederunt (Summary Applications,
Statutory Applications and Appeals etc. Rules) 1999(3) and a rule referred to by number in

(1) 1971 c. 58; section 32 was amended by the Law Reform (Miscellaneous Provisions) (Scotland) Act 1985 (c. 73), Schedule 2,
paragraph 12, the Civil Evidence (Scotland) Act 1988 (c. 32), section 2(4), the Children (Scotland) Act 1995 (c. 36),
Schedule 4, paragraph 18(2), and the Adults with Incapacity (Scotland) Act 2000 (asp 4), Schedule 5, paragraph 13, and was
extended by sections 39(2) and 49 of the Child Support Act 1991 (c. 48).

(2) 1907 c. 51; Schedule 1 was substituted by S.1.1993/1956 and amended by S.I. 1996/2167 and 2445, and by S.S.1.2000/239
and 408 and 2001/8 and 144.

(3) S.1.1999/929, as amended by S.S.I. 2000/148 and 387 and 2001/142.
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paragraph 3 of this Act of Sederunt means the rule so numbered in the Summary Applications
Rules.

Amendment of the Ordinary Cause Rules

2.—(1) The Ordinary Cause Rules shall be amended in accordance with the following paragraphs.
(2) Inrule 3.2 (actions relating to heritable property) insert at the end—

“(3) In an action falling within section 1(1)(b) or (c) of the Mortgage Rights (Scotland)
Act 2001(4), the initial writ shall include averments about those persons who appear to the
pursuer to be entitled to apply for an order under section 2 of that Act and such persons
shall, so far as known to the pursuer, be called as defenders for their interest.”.

(3) Inrule 3.3 (warrants of citation)—
(a) after paragraph (1)(c) insert—
“(d) an action to which rule 3.2(3) applies,”; and
(b) insert at the end—

“(4) In an action to which rule 3.2(3) applies, the warrant of citation shall be in
Form O2A.”.

(4) Inrule 5.2 (form of citation and certificate)—
(a) at the end of paragraph (1)(b) omit “or”;
(b) at the end of paragraph (1)(c) insert “or”;
(c) after paragraph (1)(c) insert—
“(d) an action to which rule 3.2(3) applies,”; and
(d) after paragraph (2) insert—

“(2A) In an action to which rule 3.2(3) applies, citation shall be in Form O5A which
shall be attached to a copy of the initial writ and warrant of citation and shall have
appended to it a notice of intention to defend in Form O7.”.

(5) After rule 34.11 (service on unnamed occupiers), insert—

“Applications under the Mortgage Rights (Scotland) Act 2001

34.12.—(1) In an action to which rule 3.2(3) applies, an application under either of the
following provisions of the Mortgage Rights (Scotland) Act 2001 shall be made by minute
in the action:—

(a) section 1(2) (application to the court for an order under section 2);

(b) section 2(5) (application to vary or revoke an order or to further continue
proceedings).

(2) Any such minute may be lodged by a person who is entitled to make an application
even although that person has not been called as a defender and such a person may appear or
be represented at any hearing to determine the application.”.

(6) In Appendix 1 (forms)—
(a) after Form O2 insert Form O2A;
(b) after Form OS5 insert Form O5A; and
(c) for Form O6 substitute Form 06,
set out in Schedule 1 to this Act of Sederunt.

(4) 2001 asp 11.
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Amendment of the Summary Applications Rules

3.—(1) The Summary Applications Rules shall be amended in accordance with the following
paragraphs.

(2) Inrule 2.7 (warrants, forms and certificate of citation)—
(a) in paragraph (4)(a), for “paragraph (5)” substitute “paragraphs (5) and (7A)(a)”;
(b) in paragraph (4)(b), for “paragraph (7)” substitute “paragraphs (7) and (7A)(b),”; and
(c) after paragraph (7) insert—

“(7A) In a summary application falling within section 1(1)(b) or (c¢) of the Mortgage
Rights (Scotland) Act 2001—

(a) the warrant of citation shall be in Form 6A; and

(b) citation shall be in Form 6B which shall be attached to a copy of the initial
writ and warrant of citation.”.

(3) After rule 2.22 (applications for time to pay directions), insert—

“Applications under the Mortgage Rights (Scotland) Act 2001

2.22A.—(1) This rule applies to a summary application to which rule 2.7(7A) applies.

(2) Subject to paragraph (3), an application under either of the following provisions of the
Mortgage Rights (Scotland) Act 2001 shall be made by minute in the summary application:—

(a) section 1(2) (application to the court for an order under section 2);

(b) section 2(5) (application to vary or revoke an order or to further continue
proceedings).

(3) A defender may apply orally for an order under section 2 when the summary application
first calls in court or as the sheriff otherwise directs.

(4) A minute under paragraph (2) may be lodged by a person who is entitled to make an
application even although that person has not been called as a defender and such a person may
appear or be represented at any hearing to determine the application made in the minute.

(5) Except where the sheriff otherwise directs, any such minute shall be lodged in
accordance with, and regulated by, Chapter 14 of the Ordinary Cause Rules.”.

(4) In Schedule 1 (forms)—
(a) after Form 6 insert Forms 6A and 6B; and
(b) for Form 7 substitute Form 7,
set out in Schedule 2 to this Act of Sederunt.

Edinburgh, W DOUGLAS CULLEN
10th January 2002 Lord President I.P.D.
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SCHEDULE 1 Paragraph 2(6)

FORM O2AForm of warrant in an action to which rule 3.2(3) applies
Rule 3.3(4)

Cinsert place and date) Grants warrant to cite the defender (fnsert mame and address) by serving a
copy of the writ and warrant and Form OF on g period of notice of {insert period of notice) days
and ordains him [ her] if he |or she]-

(a)  imtends 1o defend the action or make any claim, o lodge a notice of intention 1o defend
with the sherifl clerk at (insery place of sherfli cowrt) within the said period of notice
after such service [and grants warrant to arrest on the dependence]; or

ihy intends to apply for an order under section 2 of the Mortgage Rights (Scotland) Act
2000, 1o lodge a minute applying for an order under that section before the conclusion of
the proceedings.

[Meantime grants interim interdict or ofterwise as the case may be.)

FORM O5AForm of citation in an action to which rule 3.2(3) applies
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Rule 5.2(2A)
CITATION
SHERIFFDOM OF (insert nawme of Sheriffdon
AT (ingert place of Sherifi Court)

[A.B.], Ginsert designarion and address) Pursuer against [CI2], (inserr designation and address),
Defender

Court Rel No:

iInseri place and date). You [C.I2], are hereby served with this copy writ and warrant, with
Form O7 (notce of intention o defend).

Form 07 is served on you for your use should you wish to intimate an intention to defend this
action,

IF YOU WISH TO DEFEND THIS ACTION you should consult a solicitor with a view o
lodging a notee of intenton to detend (Form O7). The notice of intenton o defend, together with
the court fee of £ (insert amouni), must be lodged with the Sherift Clerk at the above address
within 21 days (or insert the approprigie period of notice) of (inserd e dare on whicl service was
execuled NB Rule 5.302) refating to postal service).

A copy of any notice of intention to defend should be sent to the Solicitor for the pursuer at
the same time as your notice of intention to defend is lodged with the Sheriff Clerk.

IF YOU WISH TO MAKE AN APPLICATION FOR AN ORDER UNDER SECTION 2 OF
THE MORTGAGE RIGHTS (SCOTLAND) ACT 2081 you should consult a solicitor with a
view Lo lodging a minute applying for an order under that section. The minute, together with the
court fee of £ (inserd amount), must be lodged with the Sherift Clerk at the above address before
the conclusion of the proceedings.

IF YOU ARE UNCERTAIN AS TO WHAT ACTION TO TAKE you should consull a
solicitor,  You may be eligible for legal aid depending on your income, and you can get
information about legal aid from a solicitor,  You may also obtain advice from any Citizens’
Advice Bureau, or other advice agency.

PLEASE NOTE THAT IF YOU DO NOTHING IN ANSWER TO THIS DOCUMENT the
court may regard vou as admitting the claim made against you and the pursuer may obtain decree
aeainst vou in your ahsence.

Signed

[P.CL ], Sheriff Officer,

or [XY.] (add designation and
busing sy adidress)

Solicitor for the Applicant

FORM O6Form of certificate of citationCERTIFICATE OF CITATION
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Rule 5.2(3)

(Insert place and date) 1 hereby certily that upon the day of |
duly cited [C.I2]. Defender, 1o answer (o the foregoing writ.  This 1 did by (stare method of
service: iF Iy officer and nor by post, add; in presence of [LM), (nsert desigration), witness
hereto with me subscribing; and where service executed by post state whether by registered post or
the first class vecorded delivery service).

{In actions in which a time 1o pav direction may be applied for, state whether Forn 02 and Form
(03 were sent in aeeordance with rule 3.3,

Ui actions toowhick rule 3.2(3) applies, state whether Form O2A was sent in accordance with rule
3.3).

Signed

[P.0).]. Sherifl officer

[L.M.], witness

or [ XY, ladd designation and
Business address)

Solicitor for the pursuer

SCHEDULE 2 Paragraph 3(4)

FORM 6AForm of warrant of citation in an application to which rule 2.7(7A) applies
Rule 2.7(7A)(a)

{Ingert place and dede). Grants warrant to cite the defender (insert name and address) by serving a
copy of the writ and warrant together with Form 6B [on a period of notice of (insert period of
aaiice) days] and ordains him |or her] it he |or she|-

{a) intends to defend the action or make any claim to answer within the Sheriff Court House
{insert place and address of sheriff conrt) [in Room No . or in chambers, or
aothenwise, as the case may be] on the day of at oclock

noon] [or etherwise, as the case may bel; or

{b) intends to apply for an order under section 2 of the Mortgage Rights (Scotland) Act
200H 1o be present or represented at that diet,

FORM 6BForm of citation in an application to which rule 2.7(7A) applies
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Rule 2.7(7A)(b)

SHERIFFDOM OF (insert name of sheriffdont)
AT (insert place of sheriff court)

[AB.), Ginsert designation and address) Pursuer
against
[C.Ix], Linsert designation and address) Defender

Court ref, no;

{Insert place and date). You [C12], are hereby served with this copy writ and warrant, and youn are
required (o answer it.

IF YOU WISH TO MAKE AN APPLICATION FOR AN ORDER UNDER SECTION 2 OF
THE MORTGAGE RIGHTS (SCOTLAND) ACT 2001 you should be present or represented at
the diet on (insert date and tinie) within (inseri name and address of sheriff court)

IF YOU ARE UNCERTAIN AS TO WHAT ACTION TO TAKE vou should consult a
solicitor.  You may be eligible for legal aid depending on your income, and you can get
information about legal aid from a solicitor.  You may also oblain advice from any Citizens
Advice Bureau, or other advice agency.

PLEASE NOTE THAT IF YOU DO NOTHING IN ANSWER TO THIS DOCUMENT the
court may regard you as admitting the claim made against you and the pursuer may obtain decree
againsl you in your absence,

Signed

[*.0).]. Sherift Officer,

or [X.Y.] ladd designation and
Iisiness address)

Solicitor for the Applicant

FORM 7Form of certificate of citationCERTIFICATE OF CITATION
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Rule 2.7(8)

i{Insert place and date) 1, hereby certify that upon the day of I duly cived
[C.I2], Defender, to answer the foregoing writ, [ did this by (stare method of service: [if v officer
and nof by post, add: in the presence of [LM.], (insert designation), wimess hereto with me
subscribing:] and where service execuited by post state whether by registered post or the first class
recovded delivery service).

(I actions i which a time (o pay direction may be applied for, state whether Form & and Form 5
were senl in aceordance with rule 2705 ) and (G).)

tln aetions in which an order under section 2 of the Movtgage Rights (Scotlandy Act 2000 may be
applied for, siate whether Form 68 was sent in aceordance with rule 2.7(7A)00).)

Signed

[P0 Sheriff Oificer

[L.M ], witness

or [X.Y.] (add designation and
business address)

Solicitor for the Pursuer

EXPLANATORY NOTE
(This note is not part of the Act of Sederunt)

This Act of Sederunt amends the Ordinary Cause Rules and the Summary Applications Rules so as
to regulate proceedings in which an order under section 2 of the Mortgage Rights (Scotland) Act
2001 (“the 2001 Act”) may be applied for by a defender (being applications under section 24 of
the Conveyancing and Feudal Reform (Scotland) Act 1970 and proceedings under section 5 of the
Heritable Securities (Scotland) Act 1894).

The Ordinary Cause Rules are amended as follows:—

(a) Rule 3.2 is amended by inserting a new provision requiring the initial writ in a relevant
action to include averments about those persons who appear to the pursuer to be entitled
to apply for such an order and requiring such persons so far as known to the pursuer to be
called as defenders for their interest (paragraph 2(2).

(b) Rule 3.3 is amended so that the warrant of citation in a relevant action is in a particular
form (form O2A) (paragraph 2(3)).

(c) Rule 5.2 is amended so that the form of citation in a relevant action is in a particular form
(form O5A) (paragraph 2(4)).

(d) A new rule 34.12 is inserted to provide a procedure to be followed when a person wishes
to apply for an order under section 2 of the 2001 Act (paragraph 2(5)).
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(e) Paragraph 2(6) inserts the new forms O2A and O5A. It also substitutes the form of
certificate of citation in an action (form O6) with a new form that includes a reference to
the sending of a form O2A.

The Summary Applications Rules are amended as follows:—

(a) Rule 2.7 is amended so that the warrant and form of citation in a relevant action are in
particular forms (forms 6A and 6B) (paragraph 3(2)).

(b) A new rule 22.2A is inserted so as to provide a procedure to be followed when a person
wishes to apply for an order under section 2 of the 2001 Act (paragraph 3(3)).

(c) Paragraph 3(4) inserts the new forms 6A and 6B. It also substitutes the form of certificate
of citation in an application (form 7) with a new form that includes a reference to the
sending of a form 6B.



