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STATUTORY RULES OF NORTHERN IRELAND

2017 No. 27

The Costs Protection (Aarhus Convention)
(Amendment) Regulations (Northern Ireland) 2017

Amendment of the Costs Protection (Aarhus Convention) Regulations (Northern Ireland)
2013

3.—(1)  The Costs Protection (Aarhus Convention) Regulations (Northern Ireland) 2013 are
amended as follows.

(2)  In regulation 2—
(a) in the definition of “an Aarhus Convention case”—

(i) after “application”, insert “by a member of the public (as defined by Article 2 of the
Aarhus Convention)”;

(ii) in paragraph (b), for “High Court” substitute “court”; and
(iii) at the end, insert “and “applicant” shall be construed accordingly;”; and

(b) in the definition of “court”, after “High Court” insert “unless otherwise specified”.
(3)  For regulation 3(2) to (9), substitute—

“(2)  Subject to paragraphs (3) and (7), in an Aarhus Convention case, the court shall order
that any costs recoverable from an applicant shall not exceed £5,000 where the applicant is
an individual and £10,000 where the applicant is a legal person or an individual applying
in the name of a legal entity or unincorporated association.

(3)  The court may decrease the amount specified in paragraph (2) if it is satisfied that not
doing so would make the costs of the proceedings prohibitively expensive for the applicant.

(4)  Subject to paragraph (5) and regulation 4(3), in an Aarhus Convention case, the court
shall order that the costs recoverable from a respondent shall not exceed £35,000.

(5)  The court may increase the amount specified in paragraph (4) if it is satisfied that not
doing so would make the costs of the proceedings prohibitively expensive for the applicant.

(6)  The court may exercise its powers under paragraphs (3) and (5) on an application
brought by an applicant.

(7)  Where the applicant is or was represented by a legal representative and this
representation is or was provided free of charge, in whole or in part, even if the applicant
is or was also represented by a legal representative not acting free of charge, the court shall
order the respondent to make a payment in respect of such part of the recoverable costs as it
considers just to the Law Society of Northern Ireland, the Bar of Northern Ireland or both,
as the court considers appropriate, to support the provision of free legal services.

(8)  The amount payable under paragraph (7) shall not exceed the amount which an
applicant would have recovered under paragraph (4) or an order made under paragraph (5)
had the representation of the applicant not been provided free of charge.



Document Generated: 2022-10-06
Status:  This is the original version (as it was originally made). This
item of legislation is currently only available in its original format.

(9)  Where the court makes an order under paragraph (7) the applicant shall send a copy
of the order to the Law Society of Northern Ireland and, or the Bar of Northern Ireland as
is appropriate within 7 days of receipt of the order.

(10)  The amounts specified in paragraphs (2) and (4) do not include value added tax.”.
(4)  After regulation 3, insert the following new regulation—

“Costs in appeals

3A.—(1)  Upon any appeal of a decision in an Aarhus Convention case, the court shall,
subject to paragraph (2), order that the costs in respect of the appeal recoverable from an
applicant or a respondent shall not exceed the amounts specified in regulation 3(2) and (4).

(2)  The court shall have the same powers as those of the original court under regulation 3(3),
(5) and (7).

(3)  Nothing in this regulation shall affect the power of the court to make an order as to
the costs of the proceedings in the original court but those costs shall not exceed the amounts
specified in regulation 3(2), (4) or in any order of that court made under regulation 3(3) or (5).

(4)  In this regulation—
(a) “applicant” means the applicant in the original court;
(b) “respondent” means the respondent in the original court; and
(c) “the court” means the Court of Appeal.”.

(5)  In regulation 4(3)(b), for “regulation 3” substitute “regulation 3(4) or in any order made under
regulation 3(5)”.

(6)  After regulation 5, insert the following new regulation—

“Determination of prohibitive expense

6. Proceedings are to be considered prohibitively expensive for the purpose of these
Regulations if, having regard to any court fee an applicant is liable to pay, their likely costs
either—

(a) exceed the financial means of the applicant; or
(b) are objectively unreasonable having regard to—

(i) the situation of the parties;
(ii) whether the applicant has a reasonable prospect of success;

(iii) the importance of what is at stake for the applicant;
(iv) the importance of what is at stake for the environment;
(v) the complexity of the relevant law and procedure; and

(vi) whether the case is frivolous.”.
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