160 Family Law No. 42

1993 No. 42
FAMILY LAW
CHILD SUPPORT

The Child Support Commissioners (Procedure) Regulations
(Northern Ireland) 1993
Made . . . . . 2nd February 1993
Coming into operation . . Sth April 1993

To be laid before Parliament

ARRANGEMENT OF REGULATIONS
PArT 1
INTRODUCTION

1. Citation, commencement and interpretation

PArT 11
APPLICATIONS FOR LEAVE TO APPEAL AND APPEALS TO A COMMISSIONER

2. Application to the chairman of an appeal tribunal or to a Commissioner
for leave to appeal to a Commissioner

Notice of application for leave to appeal to a Commissioner
Determination of applications for leave to appeal

Notice of appeal

Time limit for appealing

Directions on notice of appeal

Acknowledgement of a notice of appeal and notification to each
respondent

9. Department as respondent to an appeal

® oL s W

Part III
GENERAL PROCEDURE

10. Other directions



No. 42 Family Law

1.
12.
13.
14.
15.
16.
17.

18.
19.
20.
21.

22.
23.
24.
25.

Requests for oral hearings

Representation at an oral hearing

Oral hearings

Summoning of witnesses

Postponement and adjournment

Withdrawal of applications for leave to appeal and appeals
Irregularities

PART IV
DECISI(_)NS

Determinations and decisions of a Commissioner
Correction of accidental errors in decisions
Setting aside of decisions on certain grounds
Provisions common to regulations 19 and 20

ParT V
MISCELLANEOUS AND SUPPLEMENTARY

Confidentiality
General powers of a Commissioner
Manner of and time for service of notices etc

161

Application to a Commissioner for leave to appeal to the Court of

Appeal

The Lord Chancellor, in exercise of the powers conferred on him by
Articles 25(6) and (7) and 26(2), (3) and (5) of, and paragraph 1 of Schedule 4
to, the Child Support (Northern Ireland) Order 1991(a) and of all other
- powers enabling him in that behalf, hereby makes the following Regulations:

ParT I

INTRODUCTION

Citation, commencement and interpretation
1.—(1) These Regulations may be cited as the Child Support

Commissioners (Procedure) Regulations (Northern Ireland) 1993 and shall
come into operation on 5th April 1993.

@) S.L 1991/2628 (N.I. 23)
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(2) In these Regulations unless the context otherwise requires:—
“‘the Order’’” means the Child Support (Northern Ireland) Order 1991;
“‘appeal tribunal’’ means a child support appeal tribunal;
“‘the chairman’’, for the purposes of Regulations 2 and 3, means—

(i) the person who was the chairman of the appeal tribunal which
gave the decision against which leave to appeal is being sought; or

(ii) where the application for leave to appeal to a Commissioner was
dealt with under Regulation 2(2), the chairman who dealt with the
application;

*“‘Chief Commissioner’’ means the Chief Child Support Commissioner

appointed under section 23(1) of the Child Support Act 1991(a);

“‘Commissioner’” means the 'Chief or any other Child Support
Commissioner appointed under section 23(1) of the Child Support Act
1991 and includes a tribunal of Commissioners constituted under
paragraph 2 of Schedule 4 to the Order;

“‘proceedings’’ means any proceedings before a Commissioner, whether
by way of an application for leave to appeal to, or from, a
Commissioner, or by way of an appeal or otherwise; and

“‘respondent’’ means any person, other than the applicant or appellant,
who participated as a party to the proceedings before the appeal
tribunal, and any other person who, pursuant to a direction given
under Regulation 7(1)(a), is served with notice of the appeal.

Part II
" APPLICATIONS FOR LEAVE TO APPEAL AND APPEALS TO A COMMISSIONER

Application to the chairman of an appeal tribunal or to a Commissioner for
leave to appeal to a Commissioner

2.—(1) An application for leave to appeal to a Commissioner from the
decision of an appeal tribunal shall be made—

(a) in the case of an application to the chairman of an appeal tribunal,
within the period of 3 months beginning with the date on which notice
of the decision of the tribunal was given or sent to the applicant; or

(b) in the case of an application to a Commissioner, within the period of
42 days beginning with the date on which notice of the refusal of leave
to appeal by the chairman of the appeal tribunal was given or sent to
the applicant.

(2) Where in any case it is impracticable, or it would be likely to cause
undue delay, for an application for leave to appeal against a decision of an
appeal tribunal to be determined by the person who was the chairman of that
tribunal, that application shall be determined by any other person qualified
under paragraph 3 of Schedule 3 to the Order to act as'a chairman of appeal
tribunals.

(@) 1991 c. 48
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(3) Subject to paragraph (4), an application may be made to a
Commissioner for leave to appeal against a decision of an appeal tribunal only
where the applicant has been refused leave to appeal by the chairman of the
appeal tribunal.

(4) Where there has been a failure to apply to the chairman of the tribunal,
either within the time specified in paragraph (1)(a) or at all, an application for
leave to appeal may be made to a Commissioner who may, if for special
reasons he thinks fit, accept and proceed to consider and determine the
application.

(5) A Commissioner may accept and proceed to con31dcr and determine
an application for Ieave to appeal under paragraph (3) notwithstanding that the
period specified for making the application has expired if for special reasons
he thinks fit.

Notice of application for leave to appeal to a Commissioner

3.—(1) An application for leave to appeal shall be brought by a notice in
writing to the clerk to the appeal tribunal or, as the case may be, to a
Commissioner, and shall contain—

(a) the name and address of the applicant;
(b) the grounds on which the applicant intends to rely;

(c) anaddress for service of notices and other documents on the applicant;
and

(d) where the applicant is to be represented by a person who is not a
barrister or solicitor, the written authority of the applicant for that
person to represent him;

and the notice shall have annexed to it a copy of the decision against which
leave to appeal is being sought.

(2) In the case of an application for leave to appeal to a Commissioner
made to a Commissioner where the applicant has been refused leave to appeal
by the chairman of an appeal tribunal the notice shall also have annexed to it a
copy of the decision refusing leave to appeal, and shall state the date on which
the applicant was given notice of the refusal of leave.

(3) Where the applicant has failed to apply within the time specified in
Regulation 2(1)(a) or, as the case may be, Regulation 2(1)(b) for leave to
appeal, the notice of application for leave to appeal shall, in addition to
complying with paragraph (1), state the grounds relied upon for seeking
acceptance of the application notwithstanding that the relevant period has
expired.

(4) In a case where the application for leave to appeal is made by a child
support officer he shall send a copy of the application to each person who was
a party to the proceedings before the appeal tribunal, and in any other case the
clerk to the appeal tribunal or, as the case may be, the office of the Child
Support Commissioners shall send a copy of the application to each person,
other than the applicant, who was such a party.
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Determination of applications for leave to appeal

4.—(1) The determination of an application for leave to appeal to a
Commissioner made to the chairman of an appeal tribunal shall be recorded in
writing by the chairman and a copy of the determination shall be sent by the
clerk to the appeal tribunal to the applicant and every other person to whom
notice of the application was given under Regulation 3(4).

(2) Unless a Commissioner directs to the contrary, where a Commis-
sioner grants leave to appeal on an application made in accordance with
Regulation 3, notice of appeal shall be deemed to have been duly given on the
date when notice of the determination is given to the applicant and the notice
of application shall be deemed to be a notice of appeal duly served under
Regulation 5. _

(3) If on consideration of an application for leave to appeal to him from
the decision of an appeal tribunal the Commissioner grants leave he may, with
the consent of the applicant and each respondent, treat the application as an
appeal and determine any question arising on the application as though it were
a question arising on an appeal.

Notice of appeal

5. Subject to Regulation 4(2), an appeal shall be brought by a notice to a
Commissioner containing—

(a) the name and address of the appellant;

(b) the date on which leave to appeal was granted;

(¢) the grounds on which the appellant intends to rely;

(d) an address for service of notices and other documents to the appellant;

and the notice shall have annexed to it a copy of the determination granting
leave to appeal and a copy of the decision against which leave to appeal has
been granted.

Time limit for appealing

6.—(1) Subject to paragraph (2), a notice of appeal shall not be valid
unless it is served on a Commissioner within 42 days of the date-on which the
applicant was given notice in writing that leave to appeal had been granted.

(2) A Commissioner may accept a notice of appeal served after the expiry
of the period prescribed by paragraph (1) if for special reasons he thinks fit.

Directions on notice of appeal

7.—(1) As soon as practicable after the receipt of a notice of appeal a
Commissioner shall give such directions as appear to him to be necessary,
specifying—

(a) the parties who are to be respondents to the appeal; and

(b) the order in which and the time within which any party is to be allowed
to make written observations on the appeal or on the observations
made by any other party.

(2) Ifinany case two or more peréons who were parties to the proceedings
before the appeal tribunal, give notice of appeal to a Commissioner, a
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Commissioner shall direct which one of them is to be treated as the appellant,
and thereafter, but without prejudice to any rights or powers conferred on
appellants by the Order or these Regulations, any other person who has given
notice of appeal shall be treated as a respondent.

(3) The time specified in directions given under paragraph (1)(b) as being
the time within which written observations are to be made shall be not less
than 30 days beginning with the day .on which the notice of the appeal or, as
the case may be, the observations were sent to the party concerned.

Acknowledgement of a notice of appeal and notification to each respondent

8. There shall be sent by the office of the Child Support -
Commissioners—

(a) to the applicant, an acknowledgement of the recelpt of the notice of
appeal; and :

(b) to each respondent, a .copy of the notice of appeal. (

Department as respondent to an appeal

9. The Department may at any time apply to a Commissioner for léave to

intervene in an appeal pending before a Commissioner, and if such. leave is

“granted the Department shall thereafter be treated as a respondent to that
appeal.

"Part III
GENERAL PROCEDURE

Other directions

10.—(1) Where it appears to. a Commissioner that an application or
appeal which is made to him gives insufficient particulars to enable the
question at issue to be determined, he may direct the party making the
application or appeal or any respondent to furnish such further particulars as
may reasonably be required.

(2) At any stage of the proceedings a Commissioner may, either of his
own motion or on application, give such directions or further directions as he
may consider necessary or desirable for the efficient and effective despatch of
the proceedings.

(3) Without prejudice to the provisions of paragraph (2), a Comrnissioner
may direct any party to any proceedings before him to make such written
observations as may seem to him necessary to enable the question at 1ssue to
be determined.

(4) An application undetr paragraph (2) shall be made in writing to a
Commissioner .and shall set out the direction which the applicant is seeking to
have made and the grounds for the application.

(5) Unless a Commissioner otherwise determines, an application made -
pursuant to paragraph (2) shall be copied by the office of the Child Support
Commissioners to the other parties.

(6) The powers to give directions conferred by. paragraphs (2) and (3)
include power to revoke or vary any such direction. -
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Requests for oral hearings

11.—(1) Subject to paragraphs (2) and (3), a Commissioner may
determine an application for leave to appeal or an appeal without an oral
hearing. .

(2) Where in any proceedings before a Commissioner a request is made
by any party for an oral hearing the Commissioner shall grant the request
unless, after considering all the circumstances of the case and the reasons put
forward in the request for the hearing, he is satisfied that the application or
appeal can properly be determined without a hearing, in which event he may
proceed to determine the case without a hearing and he shall in writing either
before giving his determination or decision, or in it, inform the person making
the request that it has been refused.

(3) A Commissioner may of his own motion at any stage, if he is satisfied
that an oral hearing is desirable, direct such a hearing.

Representation at an oral hearing

12. At any oral hearing a party may conduct his case himself (with
assistance from any person if he wishes) or be represented by any person
whom he may appoint for the purpose.

Oral hearings .

13.—(1) This regulation applies to any oral hearing to -which these
Regulations apply.

(2) Reasonable notice (being not less than 10 days beginning with the day
on which notice is given and ending on the day before the hearing of the case is
to take place) of the time and place of any oral hearing before a Commissioner
shall be given to the parties by the office of the Child Support Commissioners.

(3) If any party to whom notice of an oral hearing has been given in
accordance with these Regulations should fail to appear at the hearing, the
Commissioner may, having regard to all the circumstances including any
explanation offered for the absence, proceed with the case notwithstanding
that party’s absence, or may give such directions with a view to the
determination of the case as he thinks fit.

(4) Any oral hearing before a Commissioner shall be in public except
where the Commissioner for special reasons directs otherwise, in which case
the hearing or any part thereof shall be in private.

(5) Where a Commissioner holds an oral hearing the applicant or
appellant and every respondent shall be entitled to be present and be heard.

(6) Any person entitled to be heard at an oral hearing may:

(a) address the Commissioner;

(b) with the leave of the Commissioner but not otherwise, give evidence,

call witnesses and put questions directly to any other person called as a
witness.

Summoning of witnesses
14.—(1) Subject to paragraph (2), a Commissioner may summon any
person to attend as a witness at an oral hearing at such time and place as may
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be specified in the summons, to answer any questions or produce any

documents in his custody or under his control which relate to any matter in
question in the proceedings.

(2) No person shall be required to attend in obedience to a summons
under paragraph (1) unless he has been given at least 7 days’ notice of the
hearing or, if less than 7 days, has informed the Commissioner that he accepts
such notice as he has been given.

(3) A Commissioner may upon the application of a person summoned
under this regulation set the summons aside. -

(4) A Commissioner may require any witness to give evidence on oath
and for that purpose there may be administered an oath in due form.

Postponement and adjournment

15.—(1) A Commissioner may, either of his own motion or on an
application by any party to the proceedings, postpone an oral hearing.

(2) An oral hearing, once commenced, may be adjourned by the
Commissioner at any time either on the application of any party to the
proceedings or of his own motion.

Withdrawal of applications for leave to appeal and appeals

16.—(1) At any time before it is determined, an application for leave to
appeal to a Commissioner may be withdrawn by the applicant by giving
written notice of withdrawal to the clerk to the appeal tribunal or, as the case
may be to a Commissioner.

(2) Atany time before the decision is made, an appeal to a Commissioner
may, with the leave of a Commissioner, be withdrawn by the appellant.

(3) A Commissioner may, on application by the party concerned, give
leave to reinstate any application or appeal which has been withdrawn in
accordance with paragraph (1) or (2) and, on giving leave, he may make such
directions as to the future conduct of the proceedings as he thinks fit.

Irregularities

17. Any irregularity resulting from failure " to comply with the
requirements of these Regulations before a Commissioner has determined the
application or appeal shall not by itself invalidate any proceedings, and the
Commissioner, before reaching his decision, may waive the irregularity or
take such steps as he thinks fit to remedy the irregularity whether by
amendment of any document, or the giving of any notice of directions or
otherwise.

Part IV
DECISIONS

Determinations and decisions of a Commissioner

18.—(1) The determination of a Commissioner on an application for
leave to appeal shall be in writing and signed by him.
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(2) The decision of a Commissioner on an appeal shall be in writing and
signed by him and, except in respect of a decision made with the consent of
the parties, he shall record the reasons.

(3) A copy of the determination or decision and any reasons shall be sent
to the parties by the office of the Child Support Commissioners.

(4) Without prejudice to paragraphs (2) and (3), a Commissioner may
announce his determination or decision at the conclusion of an oral hearing.

(5) When giving his decision on an application or appeal, whether in
writing or orally, a Commissioner shall omit any reference to the surname of
any child to whom the appeal relates and any other information which would
be likely, whether directly or indirectly, to identify that child.

Correction of accidental errors in decisions

19.—(1) Subject to Regulation 21, accidental errors in any decision or
record of a decision may at any time be corrected by the Commissioner who
gave the decision.

(2) A correction made to, or to the record of, a decision shall become part
of the decision or record thereof and written notice thereof shall be given by
the office of the Child Support Commissioners to any party to whom notice of

the decision had previously been given.

Setting aside of decisions on certain grounds

20.—(1) Subject to the following provisions of this Regulation and
Regulation 21, on an application made by any party a decision may be set
aside by the Commissioner who gave the decision in a case where it appears
just to do so on the ground that—

(a) a document relating to the proceedings was not sent to, or was not
received at an appropriate time by, a party or his representative, or
was not received at an appropriate time by the Commissioner; or

(b) a party or his representative had not been present at an oral hearing
which had been held in the course of the proceedings; or

(c) there has been some other procedural irregularity or mishap.

~ (2) An application under this Regulation shall be made in writing to a
Commissioner within 30 days from the date on which notice in writing of the
decision was given by the office of the Child Support Commissioners to the
party making the application.

(3) Where an application to set aside a decision is made under paragraph
(1), each party shall be sent by the office of the Child Support Commissioners
a copy of the application and shall be afforded a reasonable opportunity of
making representations on it before the application is determined.

(4) Notice in writing of a determination of an application to set aside a
decision shall be given by the office of the Child Support Commissioners to
each party and shall contain a statement giving the reasons for the-
determination.
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Provisions common to Regulations 19 and 20

21.—(1) In Regulation 19 and 20 the word ‘‘decision’’ shall include
determinations of applications for leave to appeal as well as decisions on
appeals.

(2) Subject to a direction by: a Commissioner to the contrary, in
calculating any time for applying for leave. to appeal against a
Commissioner’s decision there shall be disregarded any day falling before the
day on which notice was given of a correction of a decision or the record
thereof pursuant to Regulation 19 or on which notice was given of a
determination that a decision shall not be set aside under Regulation 20, as the
case may be.

(3) There shall be no appeal against a correction or a refusal to correct

. under Regulation 19 or a determination given under Regulation 20.

(4) If it is impracticable or likely to cause undue delay for a decision or
record of a decision to be dealt with pursuant to Regulation 19 or 20 by the
Commissioner who gave the decision, the Chief Commissioner or another
Commissioner may deal with the matter.

PART V
MISCELLANEOUS AND SUPPLEMENTARY

Confidentiality _

22.—(1) No information such as is mentioned in paragraph (2), and
which has been furnished for the purposes of any proceedings to which these
Regulations apply, shall be disclosed except with the written consent of the
person to whom the information relates.

(2) The information mentioned in paragraph (1) is—

(a) any address, other than the address of the office of the Commissioner
concerned, and the place where the oral hearing (if any) is to be held;
and

(b) any other information the use of which could reasonably be expected
to lead to a person being located.

General powers of a Commissioner

23.—(1) Subject to the provisions of these Regulations, and without
prejudice to Regulations 7 and 10, a Commissioner may adopt such procedure
in relation to any proceedings before him as he sees fit.

(2) A Commissioner may, if he thinks fit—

(a) subject to Regulations 2(5) and 6(2), extend the time specified by or
under these Regulations for doing any act, notwithstanding that the
time specified may have expired;

(b) abridge the time so specified; or

(c) expedite the proceedings in such manner as he thinks fit.
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(3) Subject to paragraph (4), a Commissioner may, if he thinks fit, either
on the application of a party or of his own motion, strike out for want of
prosecution any application for leave to appeal or any appeal.

(4) Before making an order under paragraph (3), the Commissioner shall
send notice to the party against whom it is proposed that it shall be made
giving him an opportunity to show cause why it should not be made.

(5) A Commissioner may, on application by the party concerned, give
leave to reinstate any application or appeal which has been struck out in
. accordance with paragraph (3) and, on giving leave, he may make such
directions as to the future conduct of the proceedings as he thinks fit.

(6) Nothing in these Regulations shall be construed as derogating from
any other power which is exercisable apart from these Regulations.

Manner of and time for service of notices etc

24.—(1) Any notice or other document required or authorised to be given
or sent to any party under the provisions of these Regulations shall be deemed
to have been given or sent if it was sent by post properly addressed and
pre-paid to that party at his ordinary or last notified address.

(2) Any notice or other document given, sent or served by post shall be
deemed to have been given on the day on which it was posted.

(3) Any notice or other document required to be given, sent or submitted
to or served on a Commissioner—

(a) shall be given, sent or submitted to the office of the Child Support
Commissioners;

(b) shall be deemed to have been given, sent or submitted if it was sent by
post properly addressed and pre-paid to the office of the Child Support
Commissioners.

Application to a Commissioner for leave to appeal to the Court. of Appeal

25.—(1) A person who was a party to the proceedings in which the
original decision or appeal decision was given may appoint any person for the
purpose of making an application for leave to appeal under Article 26 of the
Order.

(2) An application to a Commissioner under Article 26 of the Order for
leave to appeal against a decision of a Commissioner shall be made in writing
and shall be made within 3 months from the date on which the applicant was
given written notice of the decision.

(3) In a case where the Chief Commissioner considers that it is
impracticable, or would be likely to cause undue delay, for such an
application to be determined by the Commissioner who decided the case, that
application shall be determined

(a) where the decision was a decision of an individual Commissioner, by
the Chief Commissioner or a Commissioner selected by the Chief
Cominissioner; and

(b) where the decision was a decision of a tribunal of Commissioners, by
a tribunal of Commissioners selected by the Chief Commissioner.
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(4) If the office of Chief Commissioner is vacant, or if the Chief
Commissioner is unable to act, paragraph (3) shall have effect as if the
expression ‘‘the Chief Commissioner’’ referred to such other of the
Commissioners as may have been nominated to act for the purpose either by
the Chief Commissioner or, if he has not made such a nomination, by the Lord
Chancellor.

(5) Regulation 16(1) and (3) shall apply to applications to a
Commissioner for leave to appeal from a Commlssmner as they do to the
proceedings therein set out.

Dated 2nd February 1993 Mackay of Clashfern, C.

EXPLANATORY NOTE
(This note is not part of the Regulations.)

These Regulations make provision for the procedure to be followed in
proceedings before a Child Support Commissioner (‘a Commissioner’) under
the Child Support (Northern Ireland) Order 1991.

Part I is introductory. Part II contains provisions about making
applications to the chairman of a child support appeal tribunal or a
Commissioner for leave to appeal, and appeals to a Commissioner. In
particular provision is made for the time within which an application or appeal
must be made (Regulations 3 and 7), the contents of the notice of application
or appeal (Regulations 4 and 6), for enabling a Commissioner to give
directions as to who are to be respondents to the application or appeal and -
enabling the Department of Health and Social Services to apply to intervene in
proceedings.

Part III contains general procedural provisions about oral hearings,
postponements and adjournments, withdrawal of applications and appeals
and irregularities in proceedings. Part IV makes provision about
determinations and decisions of Child Support Commissioners and confers
power to correct or set aside decisions in certain circumstances. Part V
contains miscellaneous and supplementary provisions.
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