TRAFFIC MANAGEMENT
(NORTHERN IRELAND) ORDER 2005

S.I. 2005 No. 1964 (N.I. 14)

EXPLANATORY MEMORANDUM

INTRODUCTION

1

The Traffic Management (Northern Ireland) Order 2005 ("the Order") was made on 19
July 2005.

This Explanatory Memorandum has been prepared by the Department for Regional
Development (“the Department”) to assist thereader in understanding the Order. It does
not form part of the Order and is not intended to be a comprehensive description of
the Order.

The Order makes provision for the civil enforcement of specified traffic contraventions
- initially relating to prohibitions and restrictions on waiting and parking - and contains
powers which have a similar effect to those in Part 6 of the Traffic Management Act
2004 which appliesto England and Wales.

BACKGROUND AND POLICY OBJECTIVES

4,

Under the Road Traffic Regulation (Northern Ireland) Order 1997 (NI 2) ("the 1997
Order"), on-street parking contraventions are criminal offences and are enforced by
the Police Service of Northern Ireland (PSNI), mainly through the Traffic Warden
Service. This Order enables the introduction of a decriminalised parking enforcement
(DPE) system under which the Department, through its Roads Service, will assume
responsibility for enforcement of certain road traffic contraventions. The primary
objectives in introducing DPE are to reduce traffic congestion impacts and improve
highway and pedestrian safety by reducing incidences of illegally parked vehicles. In
thelonger-term, theintroduction of civil enforcement of certain moving traffic offences
isexpected to contributefurther to improvementsin traffic management and road safety.

PURPOSE

5.

The main purpose of the Order is to provide the Department with the necessary
legidlative power to introduce civil enforcement of certain road traffic offences, initially
enforcement of parking and waiting prohibitions and restrictions.

The Order includes provisionsto allow:-

e decriminaisation of most on-street parking and waiting restrictions and off-street
parking restrictions;

» enforcement by the Department of relevant parking and waiting restrictions;

e use of immobilisation devices and remova of vehicles for enforcement and debt
recovery purposes;

» use of technology to assist with enforcement;
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e establishment of an independent adjudication process; and
* pursuit of outstanding penalty charges as civil debts owed to the Department.

7. The Order includes enabling powers so that the Department can, by regulation, assume
responsibility for enforcing certain moving traffic offences.

8. The Order also implements two changes stemming from the review of the disabled
persons badge (blue badge) scheme.

 The word “ingtitution” used to describe an organisation that cares for people with a
disability is replaced by the more appropriate term “organisation” ; and

e A system of reciprocal arrangements is introduced whereby visitors with a disability
from Great Britain and other prescribed countries can enjoy the parking concessions
provided in Northern Ireland by displaying the disabled persons badge issued
under their own national scheme. Those using such badges are subject to the same
enforcement provisions as apply to holders of domestic badges.

CONSULTATION

9. The Department undertook a public consultation on the proposed policy changes in
autumn 2003 and on the Proposal for adraft Traffic Management (NI) Order in spring
2005. The vast majority of those who replied on both occasions were supportive of
the proposed policy and legidative changes. Comments were al so made about the need
for sensitive application of the powers and the Department will take these views into
account in preparation of relevant subordinate legislation and operational guidance.
Reports of the consultation process can be found at www.roadsni.gov.uk/consultation/
consultation.htm

10.

COMMENTARY ON PROVISIONS

11. Comments are not given where the wording is self-explanatory.

Article 3: Traffic attendants

This Article provides that traffic attendants may be employed by the Department, or by athird
party, to enforce road traffic contraventions and specifies the functions that traffic attendants may
carry out only when wearing the uniform determined by the Department.

Article 4: Penalty charges

This Article provides that a penalty charge is payable with respect to avehicleinvolvedin a

road traffic contravention specified in Schedule 1. The specified contraventions continue to be
offences and, therefore, the effect of this Article isto make the contraventions dually enforceable
under both criminal and civil law.

Paragraph (6) ensures that criminal proceedings or the issue of afixed penalty notice take
precedence over civil proceedings or the issue of a penalty charge notice.

Paragraph (7) prevents the issue of afixed penalty notice or criminal proceedingsin relation to
contraventions which are prescribed under that paragraph. The Department intends to prescribe
most of the contraventionsin Schedule 1. Thiswill effectively ‘decriminalise’ them; it isintended
that only contraventions relating to pedestrian crossings and compliance with certain traffic signs
will remain dually enforceable.

Article 5: Issue of Penalty Charge Notice by traffic attendant or Department

Article 5 describes how a penalty charge notice (PCN) may be issued and provides that, where a
traffic attendant is prevented from fixing the PCN to the vehicle or from giving the PCN to the
person in charge of the vehicle, the Department may issue the PCN.


http://www.roadsni.gov.uk/consultation/consultation.htm
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http://www.legislation.gov.uk/id/nisi/2005/1964/article/3
http://www.legislation.gov.uk/id/nisi/2005/1964/article/4
http://www.legislation.gov.uk/id/nisi/2005/1964/article/5
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Article 6: Service of Notice to Owner if penalty charge not paid

Article 6 provides that where a PCN has not been paid within 28 days, the Department may
serve a Natice to Owner (NtO) on the owner, who is presumed to be the registered keeper of the
vehicle. The purpose of the NtO isto allow the Department to pursue the payment of the penalty
charge and to inform the owner of future action to be taken by the Department and of hisright to
challenge the NtO by making representations to the Department.

Articles 7-8: I ssue of PCN on basis of record produced by prescribed device

These Articles enabl e the Department to use technology to enforce the road traffic contraventions
specified in Schedule 1. The devices to be used for this purpose must be prescribed by the
Department. Evidence produced by the prescribed devices may be used in civil or criminal
proceedings and must be certified by a person approved by the Department.

A PCN issued under Article 7 will always be sent directly to the owner of the vehicle and will,
therefore, contain particulars normally included in a NtO.

Articles 9-13: Representations and appeals
Articles 9-13 enable the owner to challenge a NtO by making representations to the Department
and, if the Department rejects those representations, by appealing to an independent adjudicator.

Articles 14-15: Charge Certificates

If apenalty chargeis not paid within the relevant period, the Department will issue a Charge
Certificate to the owner which will increase the penalty charge by a specified percentage and
give him 14 daysto pay. If the owner does not pay the increased penalty within 14 days, the
outstanding charge is deemed to be a money judgment due to the Department and enforceable by
using the Judgments Enforcement (Northern Ireland) Order 1981. This allows the Department to
enforce the debt through the Enforcement of Judgments Office.

Article 16: Appeal by way of statutory declaration to an adjudicator

Where a personis liable to pay an amount under Article 15, he may appeal by way of a statutory
declaration to an adjudicator on one of the three grounds listed in this Article. The adjudicator has
the power to direct the Department as he sees fit, or to take other appropriate action.

Article 17: Procedure on cancellation of penalty charge etc.
This Article allows the Department to cancel a PCN, NtO or charge certificate at any time and to
re-issue afresh notice or certificate.

Article 18: Immobilisation of vehicles

This Article sets out the circumstances in which the Department may immobilise avehicle. This
can be where a PCN is payable, or where there is an amount of debt from unpaid charges owed

to the Department. Certain conditions must be satisfied before the vehicle can be immobilised
because of an amount of debt owed to the Department. These conditions must be prescribed by
the Department in regulations and could include, for example, that a specified number, or level, of
outstanding debts would have to be reached before powers to immobilise could be employed.

Article 19: Exemptions from Article 18

A vehicle displaying a current disabled person’s badge is exempt from immobilisation.

Where aPCN isissued because of afailure to pay aparking charge, or display the relevant
parking ticket or device; or because the vehicle has overstayed the parking period paid for, then an
immobilisation device cannot be fixed to the vehicle until 15 minutes after the issue of the PCN.

Article 20: Release of immobilised vehicle
This Article sets out procedures to be followed and charges to be paid to secure a vehicle' srelease
from an immobilisation device.

Articles 21-22: Removal of vehicles by the Department

The Department has the power to remove a vehicle and its contents either where a PCN is
payable, or where there is an amount of outstanding debt from unpaid charges. In the former
circumstances, the Department intends using this power to remove vehicles for reasons of road
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safety or traffic management. In the latter, prescribed conditions, which are likely to be the same
as those proposed under Article 18, will haveto be satisfied. Where a PCN isissued because of
afailure to pay a parking charge, or to display the relevant parking ticket or device; or because
the vehicle has overstayed the parking period paid for, the Department cannot remove the vehicle
until 15 minutes after the issue of the PCN.

Article 23: Disposal or recovery of vehicles removed under Article 21

This Article provides the Department with the power to dispose of avehicle and its contents, and
sets out the procedures to be followed before a vehicle can be removed from the custody of the
Department.

Article 24: Application of Articles 18 to 23 in relation to amounts recoverable under Article 15
This Article provides the Department with the power to add to, or amend, the provisions of
Articles 18 — 23 in relation to the amount that it may recover asacivil debt.

Articles 25-28: Representations and appeals

An individual who secures the release of a vehicle from an immobilisation device, or from the
custody of the Department, has the right to make representations to the Department. Articles
25-28 enable the owner and the person who has paid the relevant charges to release a vehicle (if
not the owner) to make such representations and, if the Department rejects his representations,
appeal to an independent adjudicator.

Articles 29- 31: Provisionsrelating to adjudicators

These Articles set out the procedures and criteria for appointing adjudicators; matters relating to
tenure of office; procedures for resignation, reappointment or removal from office; and enabling
powers to regulate proceedings before adjudicators. The Department is required to fund the cost
of the adjudication service, which will be provided by the Northern Ireland Court Service.

Article 32: Disabled persons' badges

This Article changes references to “institution” in section 14 of the Chronically Sick and Disabled
Persons (NI) Act 1978 to the more appropriate term “organisation” and introduces powers for
traffic attendants to inspect Disabled Persons’ Badges.

Paragraph (4) creates an offence of failing without reasonable excuse to produce a badge when
required to do so by a constable or atraffic attendant. On conviction the offence is punishable by
afine not exceeding level 3 on the standard scale (currently £1,000).

Articles 33-34: Recognition of badges issued outside Northern Ireland and wrongful use of
badges

Article 33 formalises existing (non-statutory) reciprocal recognition of disabled persons' badges
issued elsawhere in the United Kingdom, other EU Member States and certain other countries, and
extends such recognition to badges issued in other countries. Holders of disabled persons’ badges
(“recognised badges’) issued in other countries are afforded the same concessions as holders

of badges issued in Northern Ireland and are subject to the same enforcement provisions. The
Chronically Sick and Disabled Persons (NI) Act 1978 is amended so that provisions on the
wrongful use of disabled persons badges apply equally to recognised badges.

Articles 36 and 37: Maps and use of mapsin certain orders

The Department is permitted to prepare maps as a means of recording the effect of traffic
regulation orders, parking place orders and extinguishment orders; and a map may specify the
road or area to which the provisions of such orderswill apply. The order will have effect asif the
map were part of the order.

Article 38: Acquisition of land

This Article amends the Department’ s power to acquire land under Article 110 of the Roads
(Northern Ireland) Order 1993 to allow the Department to acquire land for the purposes of this
Order.
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Article 39: Parking charges

This Article amends the 1997 Order to remove references to excess, initial and alternative
charges. These charges are no longer appropriate, as a penalty charge will be payablein relation
to a contravention in a parking place.

Article 40: Disposal of abandoned vehicles under the 1997 Order

This Article amends Article 52 of the 1997 Order to extend the Department’ s power to dispose of
avehicle which isin such a condition that it ought to be destroyed to include situations where a
vehicle has initially been removed using provisions of this Order.

Article 41: Procedure for making traffic regulation orders, etc.

This Article amends Schedule 1 to the 1997 Order to allow the Department, when publishing a
notice in relation to a proposed traffic regulation order, to use amore general description (i.e.
the area as opposed to the specific road) of where the prohibition or restriction isto apply. The
amendment also brings the wording of the Schedule into line with the wording used in the main
body of the Order i.e. Article 4(3)(c). Schedule 2 makes similar amendments to Schedules 2-6 of
the 1997 Order.

Article 42: Relationship between traffic regulation orders and earlier provisions

This Article makesit clear that the powers that the Department has under Article 4 of the 1997
Order include powers which it had under Articles 21 or 22 of the Road Traffic (Northern Ireland)
Order 1981. ThisArticle also removes the requirement for the Department to consult on orders
which it makes under Article 4 of the 1997 Order which revoke or reproduce provisions made
under Article 21 or 22 of the Road Traffic (Northern Ireland) Order 1981.

Article 43: Power to make consequential amendments of traffic regulation orders, etc.

This Article provides the Department with the power to make amendments to or revoke traffic
regulation orders and orders relating to parking places where necessary as aresult of the
introduction of this Order.

Article 44: False representations
This Article makes it an offence liable to afine not exceeding level 5 on the standard scale
(currently £5,000) to make false representations knowingly or recklessly.

Article 45: Service of Documents

This Article modifies the provisions of the Interpretation Act (Northern Ireland) 1954 relating to
the service of documents. Ordinary post can be used instead of registered post for the service of
documents under this Order.

COMMENCEMENT DETAILS

12. Article 1 brings certain provisions into operation one month after the Order is made.
These provisions are either necessary to facilitate preparations for the implementation
of the remaining provisions of the Order which come into operation when the
Department makes an order under that Article, or are otherwise of a miscellaneous or
supplementary nature.
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