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STATUTORY INSTRUMENTS

1986 No. 1032 (N.I. 6)

NORTHERN IRELAND

The Companies (Northern Ireland) Order 1986

Laid before Parliament in draft

Made 23rd June 1986

Coming into operation in accordance with Article 1(2)

ARRANGEMENT OF ORDER
ParT 1

INTRODUCTORY AND INTERPRETATION

Article
1. Title and commencement.
2. General interpretation.
3. “Company”, etc.
4. "% ¢

“Holding company”, “subsidiary” and “wholly-owned subsidi-
ary”. .

*“Called-up share capital”.

“Allotment” and “‘paid up”.

“Non-cash asset™.

“Body corporate” and “‘corporation”.

“Director’” and “‘shadow director”.

Expressions used in connection with accounts.

“Employees’ share scheme”.
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PaArT I1

FORMATION AND REGISTRATION OF COMPANIES; JURIDICAL STATUS AND

12.
13.
14.
15.
16.
17.

18.
19.
20.

21.
22.
23.
24.
25.
26.
27.
28.
29.
30.
31

32.
33.
34.

35,
36.
37.
38.
39.

MEMBERSHIP
CHAPTER |

CoMPANY FORMATION
Memorandum of association

Mode of forming incorporated company.
Requirements with respect to memorandum.
Forms of memorandum.

Resolution to alter objects.

Procedure for objecting to alteration.
Provisions supplementing Articles 15 and 16.

Articles of association

Regulation of companies by articles of association.
Tables A, C, D and E.
Alteration of articles by special resolution.

Registration and its consequences

Documents to be sent to registrar.

Minimum authorised capital (public compames)

Duty of registrar.

Effect of registration.

Effect of memorandum and articles.

Memorandum and articles of company limited by guarantee.
Effect of alteration on company’s members.

Conditions in memorandum which could have been in articles.
Amendments of memorandum or articles to be recorded.
Copies of memorandum and articles to be given to members.
Issued copy of memorandum to embody alterations.

A company’s membership

Definition of “member”.
Membership of holding company.
Minimum membership for carrying on business.

CHAPTER I

CoMPANY NAMES

Name as stated in memorandum.
Prohibition on registration of certain names.
Alternatives of statutory designations.
Change of name.
Regulations about names.
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40. Exemption from requirement of “limited” as part of the name.
41. Provisions applying to company exempt under Article 40.

42. Power to require company to abandon misleading name.

43. Prohibition on trading under misleading name.

44. Penalty for improper use of “limited”.

CHAPTER III -

A CoMPANY’s CAPACITY; FORMALITIES OF CARRYING ON BUSINESS

45. Company’s capacity; power of directors to bind it.

46. Form of company contracts.

47. Bills of exchange and promissory notes.

48. Execution of deeds abroad.

49. Power of company to have official seal for use abroad.
50. Official seal for share certificates, etc.

51. Authentication of documents.

52. Events affecting a company’s status.

ParT II1
RE-REGISTRATION AS A MEANS OF ALTERING A COMPANY’S STATUS

Private company becoming public

53.  Re-registration of private company as public.

54. Consideration for shares recently allotted to be valued.
55. Additional requirements relating to shar: capital.

56. Meaning of “unqualified report™ in Article 53(3).

57. Certificate of re-registration under Article 53.

58. Modification for unlimited company re-registering.

Limited company becoming unlimited
59. Re-registration of limited company as unlimited.
60. Certificate of re-registration under Article 59.

Unlimited company becoming limited
61. Re-registration of unlimited company as limited.
62. Certificate of re-registration under Article 61.

Public company becoming private

63. Re-registration of public company as private. -
64. Litigated objection to resolution under Article 63.
65. Certificate of re-registration under Article 63.

: 3
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PART IV
CAPITAL ISSUES

CHAPTER |

Issues BY COMPANIES REGISTERED, OR TO BE REGISTERED, IN NORTHERN

66.
67.
68.
69.
70.
71.
72.
73.

74.
75.

76.
77.

78.

79.
80.

81.

IRELAND
The prospectus

Matters to be stated, and reports to be set out, in prospectus.
Attempted evasion of Article 66 to be void.

Document offering shares, etc. for sale deemed a prospectus.
Rule governing what is an “offer to the public”.

Exceptions from rule in Article 69.

Prospectus containing statement by expert.

Meaning of “expert”’.

Prospectus to be dated.

Registration of prospectus
Registration requirement applicable in all cases.
Additional requirements in case of prospectus issued generally.

Liabilities and offences in connection with prospectus

Directors, etc. exempt from liability in certain cases.
Compensation for subscribers misled by statement in pros-
pectus.

Exemption from Article 77 for those acting with propriety.
Indemnity for innocent director or expert.
Criminal liability for untrue statements.

Supplementary

Interpretation for Articles 66 to 80.

CHAPTER 11

Issues BY COMPANIES INCORPORATED, OR TO BE INCORPORATED, OUTSIDE

82.
83.
84.
8s.
86.

87.
88.

89.

THE UNITED KINGDOM

Prospectus of non-United Kingdom company.

Attempted evasion of Article 82 to be void.

Prospectus containing statement by expert.

Restrictions on allotment to be secured in prospectus.

Stock exchange certificate exempting from compliance with
Schedule 3. :

Registration of prospectus before issue.

Consequences (criminal and civil) of contravention of Articles
82 to 87.

Supplementary.
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90.
91.
92.
93.
94.
9s.
96.
97.
98.

99.
100.
101.
102.
103.
104.
105.
106.

107.
108.

109.
110.
111
112.
113.
114.
115.
116.
117.

118.
119.
120.
121.

THE COMPANIES (NI) ORDER 1986
S1 1986/1032 (N1 6)

PArRT V

ALLOTMENT OF SHARES AND DEBENTURES
General provisions as to allotment

Authority of company required for certain allotments.
Restriction on public offers by private company.

Application for, and allotment of, shares and debentures.

No allotment unless minimum subscription received.
Allotment where issue not fully subscribed.

Effect of irregular allotment.

Allotment of shares, etc. to be listed on a stock exchange.
Operation of Article 96 where prospectus offers shares for sale.
Return as to allotments, etc.

Pre-emption rights

Offers to shareholders to be on pre-emptive basis.

Communication of pre-emption offers to shareholders.

Exclusion of Articles 99 and 100 by private company.

Consequences of contravening Articles 99 and 100.

Saving for other restrictions as to offers.

Interpretation for Articles 99 to 106.

Disapplication of pre-emption rights.

Saving for company’s pre-emption procedure operative before
198s.

Commissions and discounts

Power of company to pay commissions.
Apart from Article 107, commissions and discounts barred.

Amount to be paid for shares; the means of payment

General rules as to payment for shares on allotment.
Prohibition on allotment of shares at a discount.

Shares to be allotted as at least one-quarter paid-up.
Restriction on payment by long-term undertaking.

Non-cash consideration to be valued before allotment.
Transfer to public company of non-cash asset in initial period.
Agreements contravening Article 114.

Shares issued to subscribers of memorandum.

Meaning of “‘the appropriate rate”.

Valuation provisions

Valuation and report (Articles 54 and 113).
Valuation and report (Article 114).
Entitlement of valuer to full disclosure.
Matters to be communicated to registrar.

h)



THE COMPANIES (NI) ORDER 1986
SI 1986/1032 (NI 6)

Other matters arising out of allotment, etc.

122. Liability of subsequent holders of shares allotted.

123. Relief in respect of certain liabilities under Articles 109 ff.
124. Penalty for contravention.

125. Undertakings to do work, etc.

126. Application of Articles 109 ff to special cases.

PArT VI
SHARE CAPITAL, ITS INCREASE, MAINTENANCE AND REDUCTION
CHAPTER [

GENERAL PROVISIONS ABOUT SHARE CAPITAL

127.  Public company share capital requirements.

128. The authorised minimum.

129. Provision for different amounts to be paid on shares.
130. Reserve liability of limited company.

131.  Alteration of share capital (limited companies).

132. Notice to registrar of alteration.

133.  Notice to registrar of increased share capital.

134. Reserve capital of unlimited company.

CHAPTER [1

CLaAss RIGHTS

135. Variation of class rights.

136. Saving for court’s powers under other provisions.
137. Shareholders’ right to object to variation.

138. Registration of particulars of special rights.

139. Registration of newly created class rights.

CHAPTER III

SHARE PREMIUMS

140. Application of share premiums.

141. Merger relief.

142. Relief in respect of group reconstructions.

143. Provisions supplementing Articles 141 and 142.

144.  Provision for extending or restricting relief from Article 140.

CHAPTER [V

REDUCTION OF SHARE CAPITAL.

145.  Special resolution for reduction of share capital.

146. Application to court for order of confirmation.

147. Court order confirming reduction.

148. Registration of order and minute of reduction.
6
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149. Public compahy reducing capital below authorised minimum.
150. Liability of members on reduced shares.
151. Penalty for concealing name of creditor, etc.

CHAPTER V

MAINTENANCE OF CAPITAL

152. Duty of directors on serious loss of capital.

153. General rule against company acquiring own shares.
154. Acquisition of shares by company’s nominee.

155. Exceptions from Article 154.

156. Treatment of shares held by or for public company.
157. Matters arising out of compliance with Article 156(2).
158. Further provisions supplementing Articles 156 and 157.
159. Sanctions for non-compliance.

160. Charges of public companies on own shares.

CHAPTER VI

FINANCIAL ASSISTANCE BY A COMPANY FOR ACQUISITION OF ITS OWN
SHARES

Provisions applying to both public and private companies

161. Financial assistance generally prohibited.
162. Interpretation for this Chapter.

163. Transactions not prohibited by Article 161.
164. Special restriction for public companies.

Private companies

165. Relaxation of Article 161 for private companies.

166. Statutory declaration under Article 16S.

167. Special resolution under Article 165.

168. Time for giving financial assistance under Article 165.

CHAPTER VII
REDEEMABLE SHARES; PURCHASE BY A COMPANY OF ITS OWN SHARES

Redemption and purchase generally

169. Power to issue redeemable shares.
170. Financing, etc. of redemption.
171. Stamp duty on redemption of shares.
172. Power of company to purchase own shares.
173.  Definitions of “off-market” and “market” purchase.
174. Authority for off-market purchase.
175. Authority for contingent purchase contract.
176. Authority for market purchase.
177. Assignment or release of company’s right to purchase own
shares.
7
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178.

179.
180.

Payments apart from purchase price to be made out of distribut-
able profits.

Disclosure by company of purchase of own shares.

The capital redemption reserve.

Redemption or purchase of own shares out of capital (private

181.

182.
183.
184.
185.
186.
187.

188.
189.
190.
191.

companies only)

Power of private companies to redeem or purchase own shares
out of capital.

Availability of profits for the purposes of Article 181.

Conditions for payment out of capital.

Procedure for special resolution under Article 183.

Publicity for proposed payment out of capital.

Objections by company's members or creditors.

Powers of court on application under Article 186.

Supplementary

Effect of company’s failure to redeem or purchase.

Power of Department to modify this Chapter.
Transitional cases arising under this Chapter; and savings.
Interpretation for Chapter VII.

CHAPTER VIII

MISCELLANEOUS PROVISIONS ABOUT SHARES AND DEBENTURES

199.
200.
201.
202.
203.
204.
205.

Share and debenture certificates, transfers and warrants

192.
193.
194.
195.
196.
197.
198.

Nature, transfer and numbering of shares.

Transfer and registration.

Certification of transfers.

Duty of company as to issue of certificates.

Certificate to be evidence of title.

Evidence of grant of representation or confirmation as executor.
Issue and effect of share warrant to bearer.

Debentures

Register of debenture holders.

Right to inspect register.

Liability of trustees of debentures.
Perpetual debentures.

Power to re-issue redeemed debentures.
Contract to subscribe for debentures.

Payment of debts out of assets subject to floating charge.
8



206.

207.
208.
209.
210.
211
212.
213.
214.

215.
216.
217.
218.

THE COMPANIES (NI) ORDER 1986
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PaArT VII
DISCLOSURE OF INTERESTS IN SHARES

Individual and group acquisitions

Obligation of disclosure; the cases in which it may arise and “the
relevant time”.

Interests to be disclosed.

“Percentage level” in relation to notifiable interests.

The notifiable percentage.

Particulars to be contained in notification.

Notification of family and corporate interests.

Agreement to acquire interests in a particular company.

Obligation of disclosure arising under Article 212.

Obligation of persons acting together to keep each other
informed.

Interests in shares by attribution.

Interests in shares which are to be notified.

Interests to be disregarded.

Other provisions about notification under this Part.

Registration and investigation of share acquisitions and disposals

219.
220.
221.
222,
223,
224,
225.
226.
227.

228.

229.
230.
231.

Register of interests in shares.

Company investigations.

Registration of interests disclosed under Article 220.
Company investigation on requisition by members.
Company report to members.

Penalty for failure to provide information.

Removal of entries from register.

Otherwise, entries not to be removed.

Inspection of register and reports.

Supplementary
Interpretation for Part VII.

ParT VIII
ACCOUNTS AND AUDIT
CHAPTER |
PROVISIONS APPLYING TO COMPANIES GENERALLY

Accounting records

Companies to keep accounting records.

Where and for how long records to be kept.

Penalties for non-compliance with Articles 229 and 230.
: 9



THE COMPANIES (NI) ORDER 1986

SI 1986/1032 (NI 6)

A company’s accounting reference periods and financial year

232.
233.
234.
235.

Accounting reference period and date.
Alteration of accounting reference period.
Consequence of giving notice under Article 233.
Directors’ duty to prepare annual accounts.

Form and content of company individual and group accounts

236.
237.
238.
239.
240.
241.

242.

243.
244,
245.

246.
247.
248.
249.
250.
251.
252.
253.
254.

255.
256.
257.
258.
259.

260.
261.

Form and content of individual accounts.

Group accounts of holding company.

Form and content of group accounts.

Additional disclosure required in notes to accounts.

Loans in favour of directors and connected persons.

Loans, etc. to company’s officers; statement of amounts out-
standing.

Recognised banks; disclosure of dealings with and for directors.

Directors’ and auditors’ reports

Directors’ report.
Auditors’ report.
Auditors’ duties and powers.

Procedure on completion of accounts

Signing of balance sheet; documents to be annexed.
Documents to be included in company’s accounts.
Persons entitled to receive accounts as of right.
Directors’ duty to lay and deliver accounts.

Period allowed for laying and delivery.

Penalty for non-compliance with Article 249.
Default order in case of non-compliance.

Penalty for laying or delivering defective accounts.
Shareholders’ right to obtain copies of accounts.

Modified accounts

Entitlement to deliver accounts in modified form.

Qualification of company as small or medium-sized.

Modified individual accounts.

Moadified accounts of holding company.

Power of Department to modify Articles 255 to 258 and
Schedule 8.

Dormant companies

Company resolution not to appoint auditors.
Laying and delivery of unaudited accounts.
10



THE COMPANIES (NI) ORDER 1986
SI 1986/1032 (NI 6)

Publication of accounts

262. Publication of full company accounts.
263. Publication of abridged accounts.

Supplementary
264. Power of Department to alter accounting requirements.

CHAPTER II

ACCOUNTS OF BANKING, SHIPPING AND INSURANCE COMPANIES

265. Special category companies and their accounts.
266. Special category individual accounts.

267. Special category group accounts.

268. Notes to special category accounts.

269. Directors’ report.

270. Auditors’ report.

ParT IX

DISTRIBUTION OF PROFITS AND ASSETS
Limits of company’s power of distribution

271. Certain distributions prohibited.

272. Restriction on distribution of assets.

273. Other distributions by investment companies.

274. Meaning of “investment company.

275. Extension of Articles 273 and 274 to other companies.

276. Realised profits of insurance company with long term business.
277. Treatment of development costs.

Relevant accounts

278. Distribution to be justified by reference to company’s accounts.
279. Requirements for last annual accounts.

280. Requirements for interim accounts.

281. Requirements for initial accounts.

282. Method of applying Article 278 to successive distributions.
283. Treatment of assets in the relevant accounts.

284. Distributions in kind.

Supplementary

285. Consequences of unlawful distribution.
286. Saving for provision in a company’s articles operative before the
Order of 1981.
287. Distributions by special category companies.
288. Interpretation for Part IX.
289. Saving for other restraints on distribution.
11



THE COMPANIES (NI) ORDER 1986

SI 1986/1032 (NI 6)

' PART X

A COMPANY’S MANAGEMENT; DIRECTORS AND SECRETARIES; THEIR

290.
291.
292.
293.
294.
295.
296.
297.
298.

299.
300.
301.
302.

303.
304.
305.

- 306.
307.
308.

309.
310.

311.
312.

313.
314.
315.
316.
317.
318.

QUALIFICATIONS, DUTIES AND RESPONSIBILITIES

Officers and registered office

Directors.

Secretary.

Acts done by person in dual capacity.

Validity of acts of directors.

Qualifications of company secretaries.

Registered office.

Register of directors and secretaries.

Particulars of directors to be registered under Article 296.
Particulars of secretaries to be registered under Article 296.

Provisions governing appointment of directors

Share qualification of directors.

Appointment of directors to be voted on individually.
Age limit for directors.

Duty of director to disclose his age.

Disqualification

Disqualification orders; introductory.

Disqualification on conviction of indictable offence.

Disqualification for persistent default under the Companies
Orders.

Disqualification for fraud, etc. in winding up.

Disqualification on summary conviction.

Disqualification by reference to association with insolvent com-
panies.

Register of disqualification orders.

Provision against undischarged bankrupt acting as director, etc.

Removal of directors

Resolution to remove director.
Director’s right to protest removal.

Other provisions about directors and officers

Directors’ names on company correspondence, etc.
Limited company may have directors with unlimited liability.
Special resolution making liability of directors unlimited.
Assignment of office by directors.
Directors to have regard to interests of employees.
Provisions exempting officers and auditors from liability.
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PART XI
ENFORCEMENT OF FAIR DEALING BY DIRECTORS

Restrictions on directors taking financial advantage

319. Prohibition on tax-free payments to directors.

320. Payment to director for loss of office, etc.

321. Company approval for property transfer.

322. Director’s duty of disclosure on takeover, etc.

323. Consequences of non-compliance with Article 322.

324. Provisions supplementing Articles 320 to 323.

325. Directors to disclose interest in contracts.

326. Directors’ service contracts to be open to inspection.
327. Director’s contract of employment for more than 5 years.
328. Substantial property transactions involving directors, etc.
329. Exceptions from Article 328.

330. Liabilities arising from contravention of Article 328.

Share dealings by directors and their families

331. Prohibition on directors dealing in share options.

332. Duty of director to disclose shareholdings in own company.

333. Register of directors’ interests notified under Article 332.

334. Sanctions for non-compliance.

335. Extension of Article 331 to spouses and children.

336. Extension of Article 332 to spouses and children.

337. Duty to notify stock exchange of matters notified under Articles
332 to 336.

Restrictions on a company’s power to make loans, etc. to direc-
tors and persons connected with them

338. General restriction on loans, etc. to directors and persons
connected with them.
339. Interpretation for Articles 338ff.
340. Short-term quasi-loans. '
341. Inter-company loans in the same group.
342. Loans of small amounts.
343. Minor and business transactions.
344. Transactions at behest of holding company.
345. Funding of director’s expenditure on duty to company.
346. Loan or quasi-loan by money-lending company.
347. “Relevant amounts” for the purposes of Articles 342ff.
348. *“Value” of transactions and arrangements.
349. Civil remedies for breach of Article 338.
350. Criminal penalties for breach of Article 338.
351. Record of transactions not disclosed in company accounts.
352. Exceptions from Article 351.
13
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Supplementary

353. Power to increase financial limits.
354. *“Connected persons”, etc.
355. Transactions under foreign law.

ParT XII
COMPANY ADMINISTRATION AND PROCEDURE
CHAPTER |

CoMPANY IDENTIFICATION

356. Company name to appear outside place of business.
357. Company’s name to appear in its correspondence, etc.
358. Company seal.

359. Particulars in correspondence, etc.

CHAPTER I1

REGISTER OF MEMBERS

360. Obligation to keep and enter up register.
361. Location of register. .

362. Index of members.

363. Entries in register in relation to share warrants.

364. Inspection of register and index.

365. Non-compliance with Articles 361, 362 and 364; agent’s default.
366. Power to close register.

367. Power of court to rectify register.

368. Trusts not to be entered on register.

369. Register to be evidence.

370. External branch registers.

CHAPTER III

ANNUAL RETURN

371. Annual return (company having a share capital).
372. Annual return (company not having a share capital).
373. Time for completion of annual return.

CHAPTER IV
MEETINGS AND RESOLUTIONS
Meetings

374. Annual general meeting.
375. Department’s power to call meeting in default.
376. Extraordinary general meeting on members’ requisition.
377. Length of notice for calling meetings.
14



378.
379.
380.
381.
382.
383.

384.
385.
386.
387.
388.
389.

390.
391.

392.
393.
394.
39s.
396.
397.
398.
399.
400.
401.

402.
403.
404.
405.
406.
407.
408.
409.
410.
411.
412.

THE COMPANIES (NI) ORDER 1986
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General provisions as to meetings and votes.
Power of court to order meeting.

Proxies.

Right to demand a poll.

Voting on a poll.

Representation of bodies corporate at meetings.

Resolutions

Circulation of members’ resolutions.

In certain cases, compliance with Article 384 not required.
Extraordinary and special resolutions.

Resolution requiring special notice.

Registration, etc. of resolutions and agreements.
Resolution passed at adjourned meeting.

Records of proceedings

Minutes of meetings.
Inspection of minute books.

CHAPTER V

AUDITORS

Annual appointment of auditors.

Remuneration of auditors.

Removal of auditors.

Auditors’ right to attend company meetings.
Supplementary provisions as to auditors.

Qualification for appointment as auditor.

Resignation of auditors.

Right of resigning auditor to requisition company meeting.
Powers of auditors in relation to subsidiaries.

False statements to auditors.

ParT XIII

REGISTRATION OF CHARGES

Certain charges void if not registered.
Charges which have to be registered.
Formalities of registration (debentures).
Verification of charge on property outside Northern Ireland.
Company’s duty to notify registrar of charges it creates.
Charges existing on property acquired.
Registration of orders charging land, etc.
Register of charges to be kept by registrar.
Endorsement of certificate on debentures. -
Entries of satisfaction and release.
Rectification of register of charges.
15
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413. Registration of enforcement of security.

414. Companies to keep copies of instruments creating charges.

415. Company’s register of charges.

416. Right to inspect instruments which create charges, etc.

417. Application of this Part to companies incorporated outside
Northern Ireland.

PArT XIV

ARRANGEMENTS AND RECONSTRUCTIONS

418. Power of company to compromise with creditors and members.

419. Information as to compromise to be circulated.

420. Provisions for facilitating company reconstruction or amalga-
mation.

421. Power to acquire shares of dissenting minority.

422. Dissentient’s right to compel acquisition of his shares.

423. Provisions supplementing Articles 421 and 422.

PArT XV

INVESTIGATION OF COMPANIES AND THEIR AFFAIRS; REQUISITION OF
DOCUMENTS

Appointment and functions of inspectors

424. [Investigation of a company on its own application or that of its
members. '

425. Other company investigations.

426. Inspectors’ powers during investigation.

427. Production of documents and evidence to inspectors.

428. Power of inspector to call for directors’ bank accounts.

429. Obstruction of inspectors treated as contempt of court.

430. Inspectors’ reports.

431. Power to bring civil proceedings on company’s behalf.

432. Expenses of investigating a company’s affairs.

433. Power of Department to present winding-up petition.

434. Inspectors’ report to be evidence.

Other powers of investigation available to the Department

435. Power to investigate company ownership.

436. Provisions applicable on investigation under Article 435.

437. Power to obtain information as to those interested in shares, etc.
438. Power to impose restrictions on shares and debentures.

439. Investigation of share dealings.

Regquisition and seizure of books and papers

440. Department’s power to require production of documents.
441. Entry and search of premises.
442. Provision for security of information obtained.

: 16
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443. Punishment for destroying, mutilating, etc. company docu-
ments.
444. Punishment for furnishing false information.

Supplementary

445. Privileged information.
446. Investigation of certain bodies incorporated outside Northern
Ireland.

ParT XVI

ORDERS IMPOSING RESTRICTIONS ON SHARES (ARTICLES 218, 224, 438)

447. Consequence of order imposing restrictions.

448. Punishment for attempted evasion of restrictions.

449. Relaxation and removal of restrictions.

- 450. Further provisions on sale by court order of restricted shares.

ParT XVII

. FRAUDULENT TRADING BY A COMPANY

451. Punishment for fraudulent trading.

ParT XVIII

PrROTECTION OF COMPANY’S MEMBERS AGAINST UNFAIR PREJUDICE

452. Order on application of company member.
453. Order on application of the Department.
454. Provisions as to petitions and orders under this Part.

PART XIX

RECEIVERS AND MANAGERS

455. Disqualification of body corporate from acting as receiver.
456. Disqualification of undischarged bankrupt.
457. Power of court to appoint Official Assignee as receiver.
458. Receivers and managers appointed out of court.
459. Notification that receiver or manager appointed.
460. Court’s power to fix remuneration of receiver or manager.
461. Information to be given by and to receiver on appointment.
462. Company’s statement of affairs.
463. Subsequent returns by receiver.
464. Receivership accounts to be delivered to registrar.
465. Enforcement of duty of receivers to make returns.
466. Construction of references to receivers and managers.
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PArRT XX

WINDING Upr oF COMPANIES REGISTERED UNDER THIS ORDER OR THE

467.

468.
469.
470.
471.
472.
473.
474.
47s.
476.
477.

478.

479.

480.
481.
482.
483.
484.
485.

486.
487.

488.
489.

FORMER COMPANIES ACTS
CHAPTER |
PRELIMINARY
Modes of winding up
The three modes in which a company may be wound up.

Contributories

Liability as contributories of present and past members.
Directors with unlimited liability.

Liability of past directors and shareholders.

Limited company formerly unlimited.

Unlimited company formerly limited.

Meaning of *‘contributory”.

Nature of contributory’s liability.

Contributories in case of death of a member.

Effect of contributory’s bankruptcy.

Companies registered under Part XXII, Chapter II.

CHAPTER I1
WiINDING Up BY THE COURT

Jurisdiction

Jurisdiction to wind up companies.

Grounds and effect of winding-up petition

Circumstances in which company may be wound up by the
court.

Definition of inability to pay debts.

Application for winding up.

Powers of court on hearing of petition.

Power to stay or restrain proceedings against company.

Avoidance of property dispositions, etc.

Avoidance of attachments, etc.

Commencement of winding up
Commencement of winding up by the court.
Consequences of winding-up order. -

The Official Assignee for company liquidations

The Official Assignee and Assistant Official Assignee.
Statement of company’s affairs.
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490. Further provisions as to statement under Article 489.
491. Report by Official Assignee.

Liquidators

492. Power of court to appoint liquidators.

493. Appointment and powers of provisional liquidator.
494. Appointment, style, etc. of liquidators.

495. Liquidator other than Official Assignee.
496. General provisions as to liquidators.

497. Custody of company’s property.

498. Vesting of company property in liquidator.
499. Powers of liquidator.

500. Exercise and control of liquidator’s powers.
501. Books to be kept by liquidator.

502. Insolvency Account.

503. Payments into Insolvency Account or bank.
504. Audit of liquidator’s accounts.

505. Control of liquidators by Department.

506. Release of liquidators.

Committees of inspection

507. Decision whether committee of inspection to be appointed.
508. Constitution and proceedings of committee of inspection.
509. Powers of Department where no committee of inspection.

General powers of court in case of winding up by the court

510. Power to stay winding up.
511. Settlement of list of contributories and application of assets.
512. Delivery of property to liquidator.
513. Debts due from contributory to company.
514. Power to make calls.
515. Payment into bank of money due to company.
516. Order on contributory to be conclusive evidence.
517. Appointment of special manager.
518. Power to exclude creditors not proving in time.
519. Adjustment of rights of contributories.
52Q. Inspection of books by creditors and contributories.
521. Costs of winding up may be made payable out of assets.
522. Summoning of persons suspected of having company property,
etc.
523. Public examination of promoters and officers.
524. Procedure under Article 523.
525. Power to arrest absconding contributory.
526. Powers of court to be cumulative.
527. Delegation to liquidator of certain powers of court.
528. Dissolution of company.
B 19
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CHAPTER [II

VOLUNTARY WINDING UpP

Resolutions for, and commencement of, voluntary winding up

529.
530.
531

532.
533.

534.
53s.

Circumstances in which company may be wound up voluntarily.
Notice of resolution to wind up voluntarily.
Commencement of voluntary winding up.

Consequences of voluntary winding up
Effect on business and status of company.
Avoidance of share transfers, etc. after winding-up resolution.

Declaration of solvency

Statutory declaration of solvency.
Distinction between ‘“members’™
winding up.

and ‘“‘creditors’” voluntary

Provisions applicable to a members’ voluntary winding up

536.
537.

538.
539.

540.
541.

542.
543.
544.

Introduction to next 8 Articles.

Company’s power to appoint and fix remuneration of liqui-
dator.

Power to fill vacancy in office of liquidator.

Power of liquidator to accept shares, etc. as consideration for
sale of company property.

Purchase of interest of a dissenting member.

Duty of liquidator to call creditors’ meeting in case of
insolvency.

Duty of liquidator to call general meeting at each year’s end.

Final meeting and dissolution.

Alternative provision as to company meetings in case of
insolvency. :

Provisions applicable to a creditors’ voluntary winding up

545.
546.
547.
548.
549.
550.
551,

552.
553.

Introduction to next 8 Articles.
Meeting of creditors.
Appointment of liquidator.
Appointment of committee of inspection.
Remuneration of liquidator; cesser of directors’ powers.
Vacancy in office of liquidator.
Application of Articles 539 and 540 to creditors’ voluntary

winding up. )
Meetings of company and creditors at end of each year.
Final meeting and dissolution.
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Provisions applicable to every voluntary winding up

554. Introduction to next 8 Articles.

555. Distribution of company’s property.

556. Powers and duties of liquidator in voluntary winding up.

557. Appointment or removal of liquidator by the court.

558. Notice by liquidator of his appointment.

559. Arrangement when binding on creditors.

560. Power to apply to court to have questions determined or powers
exercised. ’

561. Costs of voluntary winding up.

562. Saving for rights of creditors and contributories.

CHAPTER IV

WINDING UP SUBJECT TO SUPERVISION OF COURT

563. Power to order winding up under supervision.
564. Effect of petition for court supervision.

565. Application of Articles 484 and 485.

566. Power of court to appoint or remove liquidators.
567. Effect of supervision order.

CHAPTER V
ProOVISIONS APPLICABLE TO EVERY MODE OF WINDING Up

Proof and ranking of claims

568. Debts of all descriptions may be proved.
569. Application of bankruptcy rules.
570. Preferential payments.

Effect of winding up on antecedent and other transactions

571. Fraudulent preference.

572. Liabilities and rights of those fraudulently preferred.

573. Effect of floating charge.

574. Disclaimer of onerous property.

575. Further provisions about disclaimer under Article 574.

576. Liability for rentcharge on company’s land after disclaimer.

Offences of fraud, deception, etc. before and in course of winding
up; fraudulent trading and its consequences

577. Fraud, etc. in anticipation or in course of winding up.

578. Transactions in fraud of creditors.

579. Misconduct in course of winding up.

580. Falsification of company’s books.

581. Material omissions from statements relating to company affairs.

582. False representations to creditors.

583. Responsibility of individuals for company’s fraudulent trading.
21
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584.

585.
586.

587.
588.
589.
590.
591.
592.
593.
594.
595.
596.

597.
598.
599.
600.
601.

602.
603.

605.
606.
607.
608.
609.

610.
611.
612.
613.
614.

Power of court to assess damages against delinquent directors,
etc.

Prosecution of delinquent officers and members of company.

Obligations arising under Article 585.

Supplementary provisions as to winding up

Disqualification for appointment as liquidator.

Corrupt inducement affecting appointment as liquidator.
Enforcement of liquidator’s duty to make returns, etc.
Notification that company is in liquidation.

In a winding up, certain documents exempt from stamp duty.
Company’s books to be evidence.

Disposal of books and papers.

Information as to pending liquidations.

Unclaimed dividends, etc. to be lodged in Insolvency Account.
Resolutions passed at adjourned meetings.

Supplementary powers of court

Meetings to ascertain wishes of creditors or contributories.
Judicial notice of signature of court officers.

Special commission for receiving evidence.

Court order for examination of persons in Scotland.
Affidavits, etc. in United Kingdom and elsewhere.

CHAPTER VI

PROVISIONS AS TO DISSOLUTION

Power of court to declare dissolution of company void.
Registrar may strike defunct company off register.
Objection to striking off by person aggrieved.

Property of dissolved company to be bona vacantia.

Effect on Article 605 of company’s revival after dissolution.
Crown disclaimer of property vesting as bona vacantia.
Effect of Crown disclaimer under Article 607.

Liability for rentcharge on company’s land after dissolution.

CHAPTER VII

MISCELLANEOUS PROVISIONS ABOUT WINDING UP

Power to make over assets to employees.
Separate accounts of particular companies.
Returns by officers of the High Court.
Winding-up rules and fees.
Power to increase monetary limits.
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PART XXI

WINDING UP OF UNREGISTERED COMPANIES

615. Meaning of *“‘unregistered company™.

616. Winding up of unregistered companies.

617. Inability to pay debts; unpaid creditor for £750 or more.

618. Inability to pay debts; debt remaining unsatisfied after action
brought.

619. Inability to pay debts; other cases.

620. Part XXIII company may be wound up though dissolved.

621. Contributories in winding up of unregistered company.

622. Power of court to stay or restrain proceedings. '

623. Actions stayed on winding-up order.

624. Provisions of this Part to be cumulative.

ParT XXII

BopIEs CORPORATE SUBJECT, OR BECOMING SUBJECT, TO THIS ORDER
(OTHERWISE THAN BY ORIGINAL FORMATION UNDER PART II)

CHAPTER |

CoMPANIES FORMED OR REGISTERED UNDER FORMER COMPANIES ACTS

625. Companies formed and registered under former Companies
Acts.

626. Companies registered but not formed under former Companies
Acts.

627. Companies re-registered with altered status under former Com-
panies Acts.

628. Companies registered under Joint Stock Companies Acts.

CHAPTER 11

CoMPANIES NOT FORMED UNDER COMPANIES LEGISLATION, BUT
AUTHORISED TO REGISTER

629. Companies capable of being registered under this Chapter.
630. Procedural requirements for registration. ,
631. Change of name on registration.
632. Definition of “‘joint stock company™.
633. Requirements for registration by joint stock companies.
634. Registration of joint stock company as public company.
635. Other requirements for registration.
636. Name of company registering.
637. Certificate of registration under this Chapter.
638. Effect of registration.
639. Power to substitute memorandum and articles for deed of
settlement. '
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ParT XXIII

CoMPANIES INCORPORATED OQUTSIDE NORTHERN IRELAND CARRYING ON

641.
642.
643.

645.
646.
647.
648.

649.
650.
651.
652.

653.
654.
655.
656.
657.
658.
659.
660.

661.

662.
663.

665.
667.

BUSINESS IN NORTHERN IRELAND
CHAPTER |

REGISTRATION, ETC.

Application of this Part.

Documents to be delivered to registrar.

Registration of altered particulars.

Obligation to state name and other particulars.

Regulation of Part XXIII companies in respect of their names.
Service of documents on a Part XXIII company.

Documents to be filed on cessation of business.

Penalties for non-compliance.

Interpretation for this Chapter.

CHAPTER 11

DELIVERY OF ACCOUNTS

Preparation and delivery of accounts by Part XXIII companies.
Part XXIII company’s accounting reference period and date.
Period allowed for delivering accounts.

Penalty for non-compliance.

PART XXIV

THE REGISTRAR OF COMPANIES, HIS FUNCTIONS AND OFFICE

Registration office and registrar.

Companies’ registered numbers.

Size, durability, etc. of documents delivered to registrar.

Power of registrar to accept information on microfilm, etc.

Fees payable to registrar.

Inspection of documents kept by registrar.

Additional provisions about inspection.

Public notice by registrar of receipt or issue of certain docu-
ments.

Removal of documents to Public Record Office.

Enforcement of company’s duty to make returns.

Registrar’s index of company and corporate names.

Destruction of old records.

PArRT XXV

MISCELLANEOUS AND SUPPLEMENTARY PROVISIONS

Prohibition of partnerships with more than 20 members.
Limited partnerships; limit on number of members.
Unregistered companies.
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668. Power of company to provide for employees on cessation or
transfer of business.

669. Certain companies to publish periodical statement.

670. Production and inspection of books where offence suspected.

671. Form of company registers, etc.

672. Use of computers for company records.

673. Service of documents.

674. Costs and expenses in actions by certain limited companies.

675. Power of court to grant relief in certain cases.

676. Enforcement of High Court orders.

677. Annual report by the Department.

678. Punishment of offences.

679. Summary proceedings.

680. Prosecution by public authorities.

681. Regulations.

SCHEDULES:

Schedule 1—Particulars of directors, etc. to be contained in statement
under Article 21.
Schedule 2—Interpretation of references to *‘beneficial interest™.
Schedule 3—Mandatory contents of prospectus.
Schedule 4—Form and content of company accounts.
Schedule 5—Miscellaneous matters to be disclosed in notes to company
accounts.
Schedule 6—Particulars in company accounts of loan and other transac-
tions favouring directors and officers.
Schedule 7—Matters to be dealt with in directors’ report.
Schedule 8—Modified accounts of companies qualifying as small or
medium sized.
Schedule 9—Form and content of special category accounts.
Schedule 10—Additional matters to be dealt with in directors’ report
attached to special category accounts.
Schedule 11—Modifications of Part IX where company’s relevant
accounts are special category.
Schedule 12—Supplementary provisions in connection with disqualifica-
tion orders.
Schedule 13—Provisions supplementing and interpreting Articles 332 to
336.
Schedule 14—External branch registers.
Schedule 15—Contents of annual return of a company having a share
capital.
Schedule 16—Proceedings of committee of inspection.
Schedule 17—Provisions of Part XX not applicable in wmdmg up
subject to supervision of the court.
Schedule 18—Preference among creditors in company winding up.
Schedule 19—Vesting of disclaimed property; protection of third parties.
Schedule 20—Effect of registration under Article 629.
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1974 ¢. 28

1954 c. 33 (N.I)

1960 ¢. 22 (N.1.)

Schedule 21—Provisions of this Order applying to unregistered com-
panies.

Schedule 22—Form of statement to be published by certain companies
under Article 669.

Schedule 23—Punishment of offences under this Order.

Schedule 24—Article 39 of the Order of 1982, as onginally enacted.

At the Court at Buckingham Palace, the 23rd day of June 1986
Present,
The Queen’s Most Excellent Majesty in Council

Whereas a draft of this Order has been approved by a resolution of
each House of Parliament:

Now, therefore, Her Majesty, in exercise of the powers conferred
by paragraph 1 of Schedule 1 to the Northern Ireland Act 1974, and
of all other powers enabling Her in that behalf, is pleased, by and
with the advice of Her Privy Council, to order, and it is hereby
ordered, as follows:—

PART I
INTRODUCTORY AND INTERPRETATION

Title and commencement

1.—(1) This Order may be cited as the Companies (Northern Ireland)
Order 1986.

(2) Except as provided by Article 251(6), this Order comes into
operation on the expiration of three months from the day on which it is
made.

General interpretation

2.—(1) The Interpretation Act (Northern Ireland) 1954 applies to
Article 1 and the following provisions of this Order as it applies to a
Measure of the Northern Ireland Assembly.

(2) For the purposes of Articles 218 and 224(3), section 20(2) of that
Act of 1954 applies with the omission of the words “the liability of whose
members is limited” and, where the affairs of a body corporate are
managed by its members, applies in relation to the acts and defaults of a
member in connection with his functions of management as if he were a
director of the body corporate.

(3) In this Order— _
“the Act of 1960” means the Companies Act (Northern Ireland) 1960;
“agent”™ does not include a person’s counsel acting as such;

“annual return” means the return to be made by a company under
Article 371 or 372 (as the case may be);
“articles” and “articles of association” mean, in relation to a com-

pany, its articles of association, as originally framed or as altered
- 26
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by resolution, including (so far as applicable to the company)
regulations contained in or annexed to any statutory provision
relating to companies passed or made before this Order, as altered
by or under any such statutory provision;

“authorised minimum” has the meaning given by Article 128;

“bank holiday” means a day which is a bank holiday in Northern
Ireland under the Banking and Financial Dealings Act 1971;
“books and papers” and “books or papers” include accounts, deeds,
writings and documents;

“the Companies Orders” means this Order, the Insider Dealing Order
and the Consequential Provisions Order;

“company limited by guarantee” and “‘company limited by shares™
have the meanings assigned to them respectively by Article 12(2),

“the Consequential Provisions Order” means the Companies Con-
solidation (Consequential Provisions) (Northern Ireland) Order
1986;

“contributory” has the meaning assigned to it by Article 473;

“the court”, in relation to a company, means the court having
jurisdiction to wind up the company;

“debenture” includes debenture stock, bonds and any other securities
of a company, whether constituting a charge on the assets of the
company oOr not;

“the Department” means the Department of Economic Development;

“document” includes summons, notice, order and other legal process,
and registers;

“equity share capital” means, in relation to a company, its issued
share capital excluding any part of that capital which, neither as
respects dividends nor as respects capital, carries any right to
participate beyond a specified amount in a distribution;

“expert” has the meaning given by Article 72;

“former Companies Acts” means the Joint Stock Companies Acts, the
Companies Act 1862, the Companies (Consolidation) Act 1908,
the Companies Act (Northern Ireland) 1932 and the Companies
Acts (Northern Ireland) 1960 to 1983;

“hire purchase agreement” has the same meaning as in the Consumer
Credit Act 1974;

“the Insider Dealing Order” means the Company Securities (Insider
Dealing) (Northern Ireland) Order 1986;

“the Insolvency Account” means the account kept by the Department
under Article 502;

“insurance company’’ means the same as in the Insurance Companies
Act 1982;

~ “joint stock company” has the meaning given by Article 632;

“the Joint Stock Companies Acts” means the Joint Stock Companies
Act 1856, the Joint Stock Companies Acts 1856, 1857,the Joint
Stock Banking Companies Act 1857 and the Act to enable Joint
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ParTI
1858 ¢. 91
1844 ¢c. 110

1978 NI 12
1981 NI 19
1982 NI 17

1983 NI 12

1979 ¢. 37

1940 c. 9 (N.L)

Stock Banking Companies to be formed on the principle of limited
liability, or any one or more of those Acts (as the case may
require), but does not include the Joint Stock Companies Act 1844,

“memorandum”, in relation to a company, means its memorandum of
association, as originally framed or as altered in pursuance of any
statutory provision;

“number”’, in relation to shares, includes amount, where the context
admits of the reference to shares being construed to include stock;

“officer” in relation to a body corporate, includes a director or
secretary;

“the Official Assignee” means the officer appointed under Article 488
and, for the purposes of this Order, includes an Assistant Official
Assignee;

“the Order of 1978 means the Companies (Northern Ireland) Order
1978;

“the Order of 1981 means the Companies (Northern Ireland) Order
1981;

“the Order of 1982 means the Companies (Northern Ireland) Order
1982;

“the Order of 1983” means the Companies (Beneficial Interests)
(Northern Ireland) Order 1983; ‘

“Part XXIII company” has the meaning given by Article 640;

“place of business” includes a share transfer or share registration
office;

“‘prescribed” means—

(a) as respects provisions of this Order relating to winding up,
prescribed by winding-up rules made under Article 613, and

(b) otherwise, prescribed by regulations made under Article 681;

“‘prospectus’” means any prospectus, notice, circular, advertisement or
other invitation, offering to the public for subscription or purchase
any shares in or debentures of a company;

““prospectus issued generally” means a prospectus issued to persons
who are not existing members of the company or holders of its
debentures;

“recognised bank” means a company which is recognised as a bank
for the purposes of the Banking Act 1979;

“recognised stock exchange™ means any body of persons which is for
the time being a recognised stock exchange for the purposes of the
Prevention of Fraud (Investments) Act (Northern Ireland) 1940;

“the registrar” means the registrar of companies appointed under
Article 653, and, for the purposes of this Order, includes an
assistant registrar;

“a resolutic{n for reducing share capital” has the meaning assigned to
it by Article 145(3); )

“a resolution for voluntary winding up” has the meaning assigned to it
by Article 529(2),
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*“share’” means share in the share capital of a company and includes PART ]
stock (except where a distinction between shares and stock is
express or implied);

“‘statutory provision” has the meaning assigned to it by section 1(f) of
the Interpretation Act (Northern Ireland) 1954; 1954 .33 (N.I.)

“undischarged bankrupt” includes—

(a) a bankrupt who has not obtained the certificate of conformity
mentioned in section 56 of the Bankruptcy (Ireland) Amend-
ment Act 1872; 1872¢c. 58

(b) a bankrupt who has not been discharged from his bankruptcy
by an absolute order of discharge under Article 28 or 30 of the
Bankruptcy Amendment (Northern Ireland) Order 1980, or by 1980 NI 4
virtue of the expiration of the period or the satisfaction of any
requirement specified in a suspended or conditional order of
discharge under either of those Articles, or by virtue of Article
29(2) or (4) (automatic discharge) of that Order;

(c) a person who is an undischarged bankrupt under the law of
England or Scotland;

‘“undistributable reserves™ has the meaning given by Article 272;
“unlimited company” has the meaning assigned to it by Article
12(2)(c).

(4) For the purposes of section 42 of the Northern Ireland Constitu-
tion Act 1973 (validity of Acts of Parliament of Northern Ireland), 1973c¢.36
provisions of this Order which re-enact provisions of an Act of the
Parliament of Northern Ireland are deemed to be provisions of such an
Act.

“Company”’, etc
3.—(1) In this Order—

(a) “company” means a company formed and registered under this
Order, or an existing company;

(b) “‘existing company’’ means a company formed and registered,
or deemed to have been registered, in Northem Ireland under
the former Compames Acts;

(2) “Public company” and “private company” have the meanings
given by Article 12.

“Holding company”, “'subsidiary’’ and ‘‘wholly-owned subsidiary”’
4.—(1) For the purposes of this Order, a company is deemed to be a
subsidiary of another if (but only if)}—
(a) that other either—

(i) is a member of it and controls the composmon of its board of
directors, or

(i1) holds more than half in nominal value of its equity share
capital, or
29
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PART I (b) the first-mentioned company is a subsidiary of any company
which is that other’s subsidiary.

This paragraph is subject to paragraph (4).

(2) For the purposes of paragraph (1), the composition of a company’s
board of directors is deemed to be controlled by another company if (but
only if) that other company by the exercise of some power exercisable by

it without the consent or concurrence of any other person can appoint or
remove the holders of all or a majority of the directorships.

(3) For the purposes of paragraph (2), the other company is deemed to
have power to appoint to a directorship with respect to which any of the
following conditions is satisfied—

(a) that a person cannot be appointed to it without the exercise in
his favour by the other company of such a power as is
mentioned in that paragraph, or

(b) that a person’s appointment to the directorship follows necess-
arily from his appointment as director of the other company, or

(c) that the directorship is held by the other company itself or by a
subsidiary of it.

(4) In determining whether one company is a subsidiary of another—

(a) any shares held or power exercisable by the other in a fiduciary
capacity are to be treated as not held or exercisable by it,

(b) subject to sub-paragraphs (c) and (d), any shares held or power
exercisable—
(i) by any person as nominee for the other (except where the
other is concerned only in a fiduciary capacity), or

(ii) by, or by a nominee for, a subsidiary of the other (not being a
subsidiary which is concerned only in a fiduciary capacity),

are to be treated as held or exercisable by the other,

(c) any shares held or power exercisable by any person by virtue of
the provisions of any debentures of the first-mentioned com-
pany or of a trust deed for securing any issue of such debentures
are to be disregarded,

(d) any shares held or power exercisable by, or by a nominee for,
the other or its subsidiary (not being held or exercisable as
mentioned in sub-paragraph (c)) are to be treated as not held or
exercisable by the other if the ordinary business of the other or
its subsidiary (as the case may be) includes the lending of money
and the shares are held or the power is exercisable as aforesaid
by way of security only for the purposes of a transaction entered
into in the ordinary course of that business.

(5) For the purposes of this Order—

(@) a company is deemed to be another’s holding company if (but
only if) the other is its subsidiary, and

(b) a body corporate is deemed to be the wholly-owned subsidiary
of another if it has no members except that other and that
other’s wholly-owned subsidiaries and its or their nominees.
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(6) In this Article “company” includes any body corporate. PART I

“Called-up share capital”

5—(1)In this Order, “called-up share capital”, in relation to a
company, means so much of its share capital as equals the aggregate
amount of the calls made on its shares (whether or not those calls have
been paid), together with any share capital paid up without being called
and any share capital to be paid on a specified future date under its
articles, the terms of allotment of the relevant shares or any other
arrangements for payment of those shares.

(2) “Uncalled share capital” is to be construed accordingly.

“Allotment”’ and “‘paid up”’ -

6.—(1) In relation to an allotment of shares in a company, the shares
are to be taken for the purposes of this Order to be allotted when a
person acquires the unconditional right to be included in the company’s
register of members in respect of those shares.

(2) For the purposes of this Order, a share in a company is deemed
paid up (as to its nominal value or any premium on it) in cash, or allotted
for cash, if the consideration for the allotment or payment up is cash
received by the company, or is a cheque received by it in good faith
which the directors have no reason for suspecting will not be paid, oris a
release of a liability of the company for a liquidated sum, or is an
undertaking to pay cash to the company at a future date.

(3) In relation to the allotment or payment up of any shares in a
company, references in this Order (except Articles 99 to 104) to con-
sideration other than cash and to the payment up of shares and
premiums on shares otherwise than in cash include the payment of, or
any undertaking to pay, cash to any person other than the company.

(4) For the purpose of determining whether a share is or is to be
allotted for cash, or paid up in cash, ‘“‘cash’ includes foreign currency.

“Non-cash asset”

7.—(1) In this Order “‘non-cash asset” means any property or interest
in property other than cash; and for this purpose *“cash” includes foreign
currency.

(2) A reference to the transfer or acquisition of a non-cash asset
includes the creation or extinction of an estate or interest in, or a right
over, any property and also the discharge of any person’s liability, other
than a liability for a liquidated sum.

“Body corporate’”’ and ‘‘corporation”’

8. References in this Order to a body corporate or to a corporation do
not include a corporation sole, but include a company incorporated
elsewhere than in Northern Ireland.
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PARTI

Such references to a body corporate do not include a Scottish firm.

“Director’’ and ‘‘shadow director”’

9.—(1) In this Order, *“‘director” includes any person occupying the
position of director, by whatever named called.

(2) In relation to a company, ‘“‘shadow director” means a person in
accordance with whose directions or instructions the directors of the
company are accustomed to act.

" However, a person is not deemed a shadow director by reason only
that the directors act on advice given by him in a professional capacity.

(3) For the purposes of the following provisions, namely—

Article 317 (directors’ duty to have regard to interests of employees);

Article 327 (directors’ long-term contracts of employment);

Articles 328 to 330 (substantial property transactions involving direc-
tors); and

Articles 338 to 354 (general restrictions on power of companies to
make loans, etc. to directors and others connected with them),

(being provisions under which shadow directors are treated as directors),
a body corporate is not to be treated as a shadow director of any of its
subsidiary companies by reason only that the directors of the subsidiary
are accustomed to act in accordance with its directions or instructions.

Expressions used in connection with accounts

10.—(1) In this Order—

(a) “accounting reference period” has the meaning given by
Articles 232 to 234;

(b) “accounts” includes a company’s group accounts (within the
meaning of Article 237) whether prepared in the form of
accounts or not;

(c) “balance sheet date™, in relation to a balance sheet, means the
date as at which the balance sheet was prepared;

(d) “financial year”—

(i) in relation to a body corporate to which Part VIII applies,
means a period in respect of which a profit and loss account
under Article 235 is made up, and

(ii) in relation to any other body corporate, means a period in
respect of which a profit and loss account of the body laid
before it in general meeting is made up,

(whether, in either case, that period is a year or not);

(e) any reference to a profit and loss account, in the case of a
company not trading for profit, is to its income and expenditure
account, and references to profit or loss and, if the company has
subsidiaries, references to a consolidated profit and loss account
are to be construed accordingly.

(2) Except in relation to special category accounts, any reference to a
balance sheet or profit and loss account includes any notes to the
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account in question giving information which is required by any ParT ]
provision of this Order and required or allowed by any such provision to
be given in a note to the company accounts.

(3) In relation to special category accounts, any reference to a balance
sheet or profit and loss account includes any notes thereon or document
annexed thereto giving information which is required by this Order and
is thereby allowed to be so given.

(4) References to special category companies and special category
accounts are to be construed in accordance with Chapter II of Part VIII.

(5) For the purposes of Part VIII, a body corporate is to be regarded
as publishing any balance sheet or other account if it publishes, issues or
circulates it or otherwise makes it available for public inspection in a
manner calculated to invite members of the public generally, or any class
of members of the public, to read it.

(6) Expressions which, when used in Schedule 4, fall to be construed in
accordance with any provision of Part VII of that Schedule have the
same meaning when used in any provision of this Order.

“Employees’ share scheme’

11. For the purposes of this Order, an employees’ share scheme is a
scheme for encouraging or facilitating the holding of shares or deben-
tures in a company by or for the benefit of—

(a) the bona fide employees or former employees of the company,
the company’s subsidiary or holding company or a subsidiary of
the company’s holding company, or

(b) the wives, husbands, widows, widowers or children, step-chil-
dren or adopted children under the age of 18 of such employees
or former employees.

ParT I1

FORMATION AND REGISTRATION OF COMPANIES; JURIDICAL STATUS AND
MEMBERSHIP
CHAPTER |

ComPANY FORMATION

Memorandum of association

Mode of forming incorporated company

12.—(1) Any two or more persons associated for a lawful purpose
may, by subscribing their names to a memorandum of association and
otherwise complying with the requirements of this Order in respect of
registration, form an incorporated company, with or without limited
liability. -

(2) A company so formed may be either—

33



THE COMPANIES (NI) ORDER 1986
SI 1986/1032 (NI 6)

ParT II (a) a company having the liability of its members limited by the
CHAPTER | memorandum to the amount, if any, unpaid on the shares
respectively held by them (““a company limited by shares™);

(b) a company having the liability of its members limited by the
memorandum to such amount as the members may respectively
thereby undertake to contribute to the assets of the company in
the event of its being wound up (“a company limited by
guarantee’); or

(¢) a company not having any limit on the liability of its members
(*‘an unlimited company™). "

(3) A “‘public company” is a company limited by shares or limited by
guarantee and having a share capital, being a company—

(a) the memorandum of which states that it is to be a public
company, and

(b) 1in relation to which the provisions of this Order or the former
Companies Acts as to the registration or re-registration of a
company as a public company have been complied with on or
after 1st July 1983;

and a “‘private company’ is a company that is not a public company.

(4) With effect from 1st July 1983, a company cannot be formed as, or
become, a company limited by guarantee with a share capital.

Requirements with respect to memorandum

13.—(1) The memorandum of every company must state—
(a) the name of the company;

(b) that the registered office’ of the company is to be situated in
Northern Ireland;

(c) the objects of the company.

(2) The memorandum of a company limited by shares or by guarantee
must also state that the liability of its members is limited.

(3) The memorandum of a company limited by guarantee must also
state that each member undertakes to contribute to the assets of the
company in the event of its being wound up while he is a member, or
within one year after he ceases to be a member, for payment of the debts
and liabilities of the company contracted before he ceases to be a
member, and of the costs, charges and expenses of winding up, and for
adjustment of the rights of the contributories among themselves, such
amount as may be required, not exceeding a specified amount.

(4) In the case of a company having a share capital—

(a) the memorandum must also (unless the company is an unlimited
company) state the amount of the share capital with which the
company proposes to be registered and the division of the share
capital into shares of a fixed amount;
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(c) there must be shown in the memorandum against the name of
each subscriber the number of shares he takes.

(5) The memorandum must be signed by each subscriber in the
presence of at least one witness, who must attest the signature.

(6) A company may not alter the conditions contained in its
memorandum except in the cases, in the mode and to the extent, for
which express provision is made by this Order.

Forms of memorandum

14. Subject to the provisions of Articles 12 and 13, the form of the
memorandum of association of—

(a) a public company, being a company limited by shares,

(b) a public company, being a company limited by guarantee and
having a share capital,

(c) a private company limited by shares,

(d) a private company limited by guarantee and not having a share
capital, ,

(e) a private company limited by guarantee and having a share
capital, and

(/) an unlimited company having a share capital,

shall be as prescribed respectively for such companies by regulations,
made by the Department, or as near to that form as circumstances
admit.

Resolution to alter objects

15. A company may by special resolution alter its memorandum with
respect to the objects of the company, so far as may be required to enable
it— '

(a) to carry on its business more economically or more efficiently; or
(b) to attain its main purpose by new or improved means; or
(c) to enlarge or change the local area of its operations; or

(d) to carry on some business which under existing circumstances
may conveniently or advantageously be combined with the
business of the company; or

(e) to restrict or abandon any of the objects specified in the
memorandum; or

(f) to sell or dispose of the whole or any part of the undertaking of
the company; or )

(g) to amalgamate with any other company or body of persons;
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but if an application is made under Article 16, the alteration does not
have effect except in so far as it is confirmed by the court.

Procedure for objecting to alteration

16.—(1) Where a company’s memorandum has been altered by special
resolution under Article 15, application may be made to the court for the
alteration to be cancelled.

(2) Such an application may be made—

(a) by the holders of not less in the aggregate than 15 per cent. in
nominal value of the company’s issued share capital or any class
of it or, if the company is not limited by shares, not less than 15
per cent. of the company’s members; or
(b) by the holders of not less than 15 per cent. of the company’s
debentures entitling the holders to object to an alteration of its
objects;
but an application shall not be made by any person who has consented to
or voted in favour of the alteration.

(3) The application must be made within 21 days after the date on
which the resolution altering the company’s objects was passed, and may
be made on behalf of the persons entitled to make the application by
such one or more of their number as they may appoint in writing for the
purpose.

(4) The court may on such an application make an order confirming
the alteration either wholly or in part and on such terms and conditions
as it thinks fit, and may—

(a) if it thinks fit, adjourn the proceedings in order that an
arrangement may be made to its satisfaction for the purchase of
the interests of dissentient members, and

(b) give such directions and make such orders as it thinks expedient
for facilitating or carrying into effect any such arrangement.

(5) The court’s order may (if the court thinks fit) provide for the
purchase by the company of the shares of any members of the company,
and for the reduction accordingly of its capital, and may make such
alterations in the company’s memorandum and articles as may be
required in consequence of that provision.

(6) If the court’s order requires the company not to make any, or any
specified, alteration in its memorandum or articles, the company does
not then have power without the leave of the court to make any such
alteration in breach of that requirement.

(7) An alteration in the memorandum or articles of a company made
by virtue of an order under this Article, other than one made by
resolution of the company, is of the same effect as if duly made by
resolution; and this Order applies accordingly to the memorandum or
articles as so altered.

(8) The debentures entitling the holders; to object to an alteration of a
company’s objects are any debentures secured by a floating charge which
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company’s objects requires the same notice to the holders of any such
debentures as to members of the company.

In the absence of provisions regulating the giving of notice to any such
debenture holders, the provisions of the company’s articles regulating
the giving of notice to members apply.

Provisions supplementing Articles 15 and 16

17.—(1) Where a company passes a resolution altering its objects,
then—

(a) if with respect to the resolution no application is made under
Article 16, the company shall within 15 days from the end of the
period for making such an application deliver to the registrar a
printed copy of its memorandum as altered; and

(b) if such an application is made, the company shall—

(i) forthwith give notice (in the prescribed form) of that fact to
the registrar, and

(ii) within 15 days from the date of any order cancelling or
confirming the alteration, deliver to the registrar an office
copy of the order and, in the case of an order confirming the
alteration, a printed copy of the memorandum as altered.

(2) The court may by order at any time extend the time for the delivery
of documents to the registrar under paragraph (1)(b) for such period as
the court may think proper.

(3)If a company makes default in giving notice or delivering any
document to the registrar as required by paragraph (1), the company and
every officer of it who is in default is liable to a fine and, for continued
contravention, to a daily default fine.

(4) The validity of an alteration of a company’s memorandum with
respect to the objects of the company shall not be questioned on the
ground that it was not authorised by Article 15, except in proceedings
taken for the purpose (whether under Article 16 or otherwise) before the
expiration of 21 days after the date of the resolution in that behalf.

(5) Where such proceedings are taken otherwise than under Article 16,
paragraphs (1) to (3) apply in relation to the proceedings as if they had
been taken under that Article and as if an order declaring the alteration
invalid were an order cancelling it, and as if an order dismissing the
proceedings were an order confirming the alteration.

Articles of association

Regulation of companies by articles of association

18.—(1) There may in the case of a company limited by shares, and
there shall in the case of a company limited by guarantee or unlimited, be
registered with the memorandum articles of association signed by the

37



THE COMPANIES (NI) ORDER 1986

SI 1986/1032 (NI 6)

ParT I1
CHAPTER ]

subscribers to the memorandum and making regulations for the com-
pany.

(2) In the case of an unlimited company having a share capital, its
articles must state the amount of share capital with which the company
proposes to be registered.

(3) Articles of association must—
(a) be printed,
(b) be divided into paragraphs numbered consecutively, and

(c) be signed by each subscriber of the memorandum in the
presence of at least one witness who must attest the signature.

Tables A, C, D and E

19.—(1) Table A is as prescribed by regulations made by the Depart-
ment; and a company may for its articles adopt the whole or any part of
that Table.

(2) In the case of a company limited by shares, if articles are not
registered or, if articles are registered, in so far as they do not exclude or
modify Table A, that Table (so far as applicable, and as in force at the
date of the company’s registration) constitutes the company’s articles in
the same manner and to the same extent as if articles in the form of that
Table had been duly registered.

(3) If in consequence of regulations under this Article Table A is
altered, the alteration does not affect a company registered before the

alteration takes effect, or revoke as respects that company any portion of
the Table. :

(4) The form of the articles of association of—
(@) acompany limited by guarantee and not having a share capital,
(b) a company limited by guarantee and having a share capital, and
(¢) an unlimited company having a share capital,

shall be respectively in accordance with Table C, D or E prescribed by
regulations made by the Department or as near to that form as
circumstances admit.

Alteration of articles by special resolution

20.—(1) Subject to the provisions of this Order and to the conditions
contained in its memorandum, a company may by special resolution
alter its articles.

(2) Alterations so made in the articles are (subject to this Order) as
valid as if originally contained in them and are subject in like manner to
alteration by special resolution.
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Registration and its consequences

Documents to be sent to registrar

21.—(1) A company’s memorandum and articles (if any) shall be
delivered to the registrar. ’

(2) With the memorandum there shall be delivered a statement in the
prescribed form containing the names and requisite particulars of—

(a) the person who is, or the persons who are, to be the first director
or directors of the company; and

(b) the person who is, or the persons who are, to be the first
secretary or joint secretaries of the company;

and the requisite particulars in each case are those set out in Schedule 1.

(3) The statement shall be signed by or on behalf of the subscribers of
the memorandum and shall contain a consent signed by each of the
persons named in it as a director, as secretary or as one of joint
secretaries, to act in the relevant capacity.

(4) Where a memorandum is delivered by a person as agent for the
subscribers, the statement shall specify that fact and the person’s name
and address.

(5) An appointment by a company’s articles delivered with the
memorandum of a person as director or secretary of the company is void
unless he is named as a director or secretary in the statement.

(6) There shall in the statement be specified the intended situation of
the company’s registered office on incorporation.

Minimum authorised capital (public companies)

22. When a memorandum delivered to the registrar under Article 21
states that the association to be registered is to be a public company, the
amount of the share capital stated in the memorandum to be that with
which the company proposes to be registered must not be less than the
authorised minimum.

Duty of registrar

23.—(1) The registrar shall not register a company’s memorandum
delivered under Article 21 unless he is satisfied that all the requirements
of this Order in respect of registration and of matters precedent and
incidental to it have been complied with.

(2) Subject to this, the registrar shall retain and register the
memorandum and articles (if any) delivered to him under that Article.

(3) A statutory declaration in the prescribed form by—
(a) a solicitor engaged in the formation of a company, or

(b) a person named as a director or secretary of the company in the
statement delivered under Article 21(2),
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that those requirements have been complied with shall be delivered to the
registrar and the registrar may accept such a declaration as sufficient
evidence of compliance.

Effect of registration

24.—(1)On the registration of a company’s memorandum, the
registrar shall give a certificate that the company is incorporated and, in
the case of a limited company, that it is limited.

(2) The certificate shall be given under the registrar’s hand.

(3) From the date of incorporation mentioned in the certificate, the
subscribers of the memorandum, together with such other persons as
may from time to time become members of the company, shall be a body
corporate by the name contained in the memorandum.

(4) That body corporate is then capable forthwith of exercising all the
functions of an incorporated company, but with such liability on the part
of its members to contribute to its assets in the event of its being wound
up as is provided by this Order.

This is subject, in the case of a public company, to Article 127
(additional certificate as to compliance with share capital requirements).

(5) The persons named in the statement under Article 21 as directors,
secretary or joint secretaries are, on the company’s incorporation,
deemed to have been respectively appointed as its first directors,
secretary or joint secretaries.

(6) Where the registrar registers an association’s memorandum which
states that the association is to be a public company, the certificate of
incorporation shall contain a statement that the company is a public
company.

(7) A certificate of incorporation given in respect of an association is
conclusive evidence—

(a) that the requirements of this Order in respect of registration and
of matters precedent and incidental to it have been complied
with, and that the association is a company authorised to be
registered, and is duly registered, under this Order; and

(b) if the certificate contains a statement that the company is a
public company, that the company is such a company.

Effect of memorandum and articles

25.—(1) Subject to the provisions of this Order, the memorandum and
articles, when registered, bind the company and its members to the same
extent as if they respectively had been signed and sealed by each member,
and contained covenants on the part of each member to observe all the
provisions of the memorandum and of the articles.
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Memorandum and articles of company limited by guarantee

26.—(1) In the case of a company limited by guarantee and not having
a share capital, every provision in the memorandum or articles, or in any
resolution of the company purporting to give any person a right to
participate in the divisibie profits of the company otherwise than as a
member, is void.

(2) For the purposes of provisions of this Order relating to the
memorandum of a company limited by guarantee, and for those of
Article 12(4) and this Article, every provision in the memorandum or
articles, or in any resolution, of a company so limited purporting to
divide the company’s undertaking into shares or interests is to be treated
as a provision for a share capital, notwithstanding that the nominal
amount or number of the shares or interests is not specified by the
provision.

Effect of alteration on company’s members

27.—(1) A member of a company is not bound by an alteration made
in its memorandum or articles after the date on which he became a
member, if and so far as the alteration—

(a) requires him to take or subscribe for more shares than the
number held by him at the date on which the alteration is made;
or

(b) in any way increases his liability as at that date to contribute to
the company’s share capital or otherwise to pay money to the
company.

(2) Paragraph (1) operates notwithstanding anything in the
memorandum or articles; but it does not apply in a case where the
member agrees in writing, either before or after the alteration is made, to
be bound by the alteration.

Conditions in memorandum which could have been in articles

28.—(1) A condition contained in a company’s memorandum which
could lawfully have been contained in articles of association instead of in
the memorandum may be altered by the company by special resolution;
but if an application is made to the court for the alteration to be
cancelled, the alteration does not have effect except in so far as it is
confirmed by the court.

(2) This Article—
(a) is subject to Article 27, and also to Part XVIII (court order
protecting minority), and .

(b) does not apply where the memorandum itself provides for or
prohibits the alteration of all or any of the conditions referred to
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in paragraph (1), and does not authorise any variation or
abrogation of the special rights of any class of members.

(3) Article 16 (except paragraphs (2)(b) and (8)) and Article 17(1) to (3)
apply in relation to any alteration and to any application made under
this Article as they apply in relation to alterations and applications
under Articles 15 to 17.

Amendments of memorandum or articles to be recorded

29.—(1) Where an alteration is made in a company’s memorandum or
articles by any statutory provision, a printed copy of the statutory
provision shall, not later than 15 days after that provision comes into
operation, be forwarded to the registrar and recorded by him.

(2) Where a company is required (by this Article or otherwise) to send
to the registrar any document making or evidencing an alteration in the
company’s memorandum or articles (other than a special resolution
under Article 15) the company shall send with it a printed copy of the
memorandum or articles as altered.

(3) If a company fails to comply with this Article, the company and
any officer of it who is in default is liable to a fine and, for continued
contravention, to a daily default fine.

Copies of memorandum and articles to be given to members

30.—(1) A company shall, on being so required by any member, send
to him a copy of its memorandum and of its articles (if any), and a copy
of any statutory provision which alters the memorandum, subject to
payment— '

(a) in the case of a copy of the memorandum and of the articles, of 5
pence or such less sum as the company may determine, and

(b) in the case of a copy of a statutory provision, of such sum not
exceeding its published price as the company may require.

(2) If a company makes default in complying with this Article, the
company and every officer of it who is in default is liable for each offence
to a fine.

Issued copy of memorandum to embody alterations

31.—(1) Where an alteration is made in a company’s memorandum,
every copy of the memorandum issued after the date of the alteration
shall be in accordance with the alteration.

(2) If, where any such alteration has been made, the company at any
time after the date of the alteration issues any copies of the
memorandum which are not in accordance with the alteration, it is liable
to a fine, and so too is every officer of the company who is in default.
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A company’s membership

Definition of ‘“‘member”’

32.—(1) The subscribers of a company’s memorandum are deemed to
have agreed to become members of the company, and on its registration
shall be entered as such in its register of members.

(2) Every other person who agrees to become a member of a company,
and whose name is entered in its register of members, is a member of the
company.

Membership of holding company

- 33.—(1) Except in the cases mentioned in this Article, a body corpor-
ate cannot be a member of a company which is its holding company; and
any allotment or transfer of shares in a company to its subsidiary is void.

(2) This does not prevent a subsidiary which was, on 1st April 1961, a
member of its holding company, from continuing to be a member; but
(subject to paragraph (4)) the subsidiary has no right to vote at meetings
of the holding company or any class of its members.

(3) Subject to paragraph (4), paragraphs (1) and (2) apply in relation
to a nominee for a body corporate which is a subsidiary, as if references
to such a body corporate included a nominee for it.

(4) Nothing in this Article applies where the subsidiary is concerned as
personal representative, or where it is concerned as trustee, unless the
holding company or a subsidiary of it is beneficially interested under the
trust and is not so interested only by way of security for the purposes of a
transaction entered into by it in the ordinary course of a business which
includes the lending of money.

Schedule 2 has effect for the interpretation of the reference in this
paragraph to a company or its subsidiary being beneficially interested.

(5) In relation to a company limited by guarantee or unlimited which
is a holding company, the reference in paragraph (1) to shares (whether
or not the company has a share capital) includes the interest of its
members as such, whatever the form of that interest.

Minimum membership for carrying on business

34.1f a company carries on business without having at least two

members and does so for more than 6 months, a person who, for the
whole or any part of the period that it so carries on business after those 6
months—

(a) is a member of the company, and

(b) knows that it is carrying on business with only one member,
is liable (jointly and severally with the company) for the payment of the
company’s debts contracted during the period or, as the case may be,
that part of it.
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Name as stated in memorandum

35.—(1) The name of a public company must end with the words
*“public limited company” and those words may not be preceded by the
word “limited”’.

(2) In the case of a company limited by shares or by guarantee (not
being a public company), the name must have “limited” as its last word,
subject to Article 40 (exempting, in certain circumstances, a company
from the requirement to have “limited” as part of the name).

Prohibition on registration of certain names

36.—(1) A company shall not be registered under this Order by a
name—

(a) which includes, otherwise than at the end of the name, any of
the following words or expressions, that is to say, “limited”,
‘“unlimited” or “public limited company”;

(b) which includes otherwise than at the end of the name an
abbreviation of any of those words or expressions;

(c) which is the same as a name appearing in the registrar’s index of
company names;

(d) the use of which by the company would in the opinion of the
Department constitute a criminal offence; or

(e) which in the opinion of the Department is offensive.

(2) Except with the approval of the Department, a company shall not
be registered under this Order by a name which—

(a) in the opinion of the Department would be likely to give the
impression that the company is connected in any way with Her
Majesty’s Government or with any district council; or

(b) includes any word or expression for the time being prescribed in
regulations under Article 39.

(3) In determining for the purposes of paragraph (1)(c) whether one
name is the same as another, there are to be disregarded—

(a) the definite article, where it is the first word of the name;

(b) the following words and expressions where they appear at the
end of the name, that is to say—

9 (1% 99 (13 b ad 66

“company’’, “and company”’, “company limited”, “and com-
pany limited”, “limited”, “unlimited” and “public limited com-
panyQQ;

(c) abbreviations of any of those words or expressions where they
appear at the end of the name; and

(d) type and case of letters, accents, spaces between letters and
punctuation marks;
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and “and” and “&” are to be taken as the same.

Alternatives of statutory designations

37.—(1) A company which by any provision of this Order is either
required or entitled to include in its name, as the last part, any of the
words specified in paragraph (4) may, instead of those words, include as
the last part of its name the abbreviations there specified as alternatives
in relation to those words.

(2) A reference in this Order to the name of a company or to the
inclusion of any of those words in a company’s name includes a reference
to the name including (in place of any of the words so specified) the
appropriate alternative, or to the inclusion of the appropriate alterna-
tive, as the case may be.

(3) A provision of this Order requiring a company not to include any
of those words in its name also requires it not to include the abbreviated
alternative specified in paragraph (4).

(4) For the purposes of this Article—
(a) the alternative of “limited” is “Itd.”; and
(b) the alternative of “public limited company” is “p.l.c.”.

Change of name

38.—(1) A company may by special resolution change its name (but
subject to Article 41 in the case of a company which has received a
direction under paragraph (2) of that Article from the Department).

(2) Where a company has been registered by a name which—

(a) is the same as or, in the opinion of the Department, too like a
name appearing at the time of the registration in the registrar’s
index of company names, or

(b) is the same as or, in the opinion of the Department, too like a
name which should have appeared in that index at that time,

the Department may within 12 months of that time, in writing, direct the
company to change its name within such period as the Department may
specify.

Article 36(3) applies in determining under this paragraph whether a
name is the same as or too like another.

(3) If it appears to the Department that misleading information has
been given for the purpose of a company’s registration with a particular
name, or that undertakings or assurances have been given for that
purpose and have not been fulfilled, the Department may within 5 years
of the date of the company’s registration with that name in writing direct
the company to change its name within such period as the Department
may specify.

(4) Where a direction has been given under paragraph (2) or (3), the
Department may by a further direction in writing extend the period
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within which the company is to change its name, at any time before the
end of that period.

(5) A company which fails to comply with a direction under this
Article, and any officer of it who is in default, is liable to a fine and, for
continued contravention, to a daily default fine.

(6) Where a company changes its name under this Article, the registrar
shall (subject to Article 36) enter the new name on the register in place of
the former name, and shall issue a certificate of incorporation altered to
meet the circumstances of the case; and the change of name has effect
from the date on which the altered certificate is issued.

(7) A change of name by a company under this Article does not affect
any rights or obligations of the company or render defective any legal
proceedings by or against it; and any legal proceedings that might have
been continued or commenced against it by its former name may be
continued or commenced against it by its new name.

Regulations about names
39.—(1) The Department may by regulations—

(a) prescribe words or expressions for the registration of which as
or as part of a company’s corporate name the Department’s
approval is required under Article 36(2)(), and

(b) in relation to any such word or expression, prescribe a govern-
ment department or other body as the relevant body for the
purposes of paragraph (2).

(2) Where a company proposes to have as, or as part of, its corporate
name any such word or expression in relation to which a relevant body
has been prescribed under paragraph (1)(b), a request shall be made (in
writing) to the relevant body to indicate whether (and if so why) it has
any objections to the proposal; and the person to make the request is—

(a) in the case of a company seeking to be registered under this Part,
the person making the statutory declaration required by Article
23(3),

(b) in the case of a company Seeking to be registered under Article
629, the persons making the statutory declaration required by
Article 635(2), and

(¢) in any other case, a director or secretary of the company
concerned.

(3) The person who has made that request to the relevant body shall
submit to the registrar a statement that it has been made and a copy of
any response received from that body, together with—

(a) the requisite statutory declaration, or

(b) a copy of the special resolution changing the company’s name,
according as the case is the one or the other of those mentioned in
paragraph (2).
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(4) Articles 658 and 659 (public inspection of documents kept by
registrar) do not apply to documents sent under paragraph (3) other
than documents mentioned in sub-paragraphs (a) and (b) of that
paragraph.

(5) Regulations under this Article may contain such transitional
provisions and savings as the Department thinks appropriate.

(6) The regulations shall be laid before the Assembly after being made
and shall cease to have effect at the end of the statutory period next after
the regulations have been so laid (but without prejudice to anything
previously done by virtue of the regulations or to the making of new
regulations) unless during that period they are approved by a resolution
of the Assembly.

Exemption from requirement of “limited” as part of the name

40.—(1) Certain companies are exempt from requirements of this
Order relating to the use of the word “limited” as part of the company
name.

(2) A private company (including a private company about to be
registered) limited by guarantee is exempt from those requirements and
so too is a company which on 30th June 1983 was a private company
limited by shares with a name which, by virtue of a licence under section
19 of the Act of 1960, did not include the word “limited’’; but in either
case the company must, to have the exemption, comply with the
requirements of paragraph (3).

(3) Those requirements are that—

(a) the objects of the company are (or, in the case of a company
about to be registered, are to be) the promotion of commerce,
art, science, education, religion, charity or any profession, and
anything incidental or conducive to any of those objects; and

(b) the company’s memorandum or articles—

(i) require its profits (if any) or other income to be applied in
promoting its objects, '

(ii) prohibit the payment of dividends to its members, and

(iii) require all the assets which would otherwise be available to
its members generally to be transferred on its winding up
either to another body with objects similar to its own or to
another body the objects of which are the promotion of
charity and anything incidental or conducive thereto
(whether or not the body is a member of the company).

(4) A statutory declaration that a company complies with the require-
ments of paragraph (3) may be delivered to the registrar, who may accept
the declaration as sufficient evidence of the matters stated in it; and the
registrar may refuse to register a company by a name which does not

. 47

SI 1986/1032 (NI 6)

PArT II
CHAPTER 11



THE COMPANIES (NI) ORDER 1986

SI 1986/1032 (N1 6)
ParT I1 include the word “limited”’ unless such a declaration has been delivered
CHAPTER I to him.
(5) The statutory declaration must be in the prescribed form and be
made—

(a) in the case of a company to be formed, by a solicitor engaged in
its formation or by a person named as director or secretary in
the statement delivered under Article 21(2);

(b) in the case of a company to be registered in pursuance of Article
629, by two or more directors or other principal officers of the
company; and

(¢) in the case of a company proposing to change its name so that it
ceases to have the word “limited” as part of its name, by a
director or secretary of the company.

(6) References in this Article to the word “limited” include the
appropriate alternative.

(7) A company which is exempt from requirements relating to the use
of the word “limited” and does not include that word as part of its name,
is also exempt from the requirements of this Order relating to the
publication of its name and the sending of lists of members to the
registrar.

Provisions applying to company exempt under Article 40

41.—(1) A company which is exempt under Article 40 and whose
name does not include the word “limited” shall not alter its
memorandum or articles so that it ceases to comply with the require-
ments of paragraph (3) of that Article.

(2) If it appears to the Department that such a company—

(a) has carried on any business other than the promotion of any of
the objects mentioned in that paragraph; or

(b) has applied any of its profits or other income otherwise than in
promoting such objects; or

(¢) has paid a dividend to any of its members,

the Department may, in writing, direct the company to change its name
by resolution of the directors within such period as may be specified in
the direction, so that its name ends with the word “limited”.

A resolution passed by the directors in compliance with a direction
under this paragraph is subject to Article 388 (copy to be forwarded to
the registrar within 15 days).

(3) A company which has received a direction under paragraph (2)
shall not thereafter be registered by a name which does not include the
word “limited”, without the approval of the Department.

(4) References in this Article to the word “limited” include the

appropriate alternative.
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(5) A company which contravenes paragraph (1), and any officer of it
who is in default, is liable to a fine and, for continued contravention, to a
daily default fine.

(6) A company which fails to comply with a direction by the Depart-
ment under paragraph (2), and any officer of the company who is in
default, is liable to a fine and, for continued contravention, to a daily
default fine.

Power to require company to abandon misleading name

42.—(1) If in the opinion of the Department the name by which a
company is registered gives so misleading an indication of the nature of
its activities as to be likely to cause harm to the public, the Department
may direct it to change its name.

(2) The direction must, if not duly made the subject of an application
to the court under paragraph (3), be complied with within a period of 6
weeks from the date of the direction or such longer period as the
Department may think fit to allow.

(3) The company may, within a period of 3 weeks from the date of the
direction, apply to the court to set it aside; and the court may set the
direction aside or confirm it and, if it confirms the direction, shall specify
a period within which it must be complied with.

(4) If a company makes default in complying with a direction under
this Article, it is liable to a fine and, for continued contravention, to a
daily default fine.

(5) Where a company changes its name under this Article, the registrar
shall (subject to Article 36) enter the new name on the register in place of
the former name, and shall issue a certificate of incorporation altered to
meet the circumstances of the case; and the change of name has effect
from the date on which the altered certificate is issued.

(6) A change of name by a company under this Article does not affect
any of its rights or obligations or render defective any legal proceedings
by or against it; and any legal proceedings that might have been
continued or commenced against it by its former name may be continued
or commenced against it by its new name.

Prohibition on trading under misleading name

43.—(1) A person who is not a public company is guilty of an offence
if he carries on any trade, profession or business under a name which
includes, as its last part, the words “public limited company” or any
contraction or imitation of those words.

(2) A public company is guilty of an offence if, in circumstances in
which the fact that it is a public company is likely to be material to any
person, it uses a name which may reasonably be expected to give the
impression that it is a private company.
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(3) A person guilty of an offence under paragraph (1) or (2) and, if that
person is a company, any officer of the company who is in default, is
liable to a fine and, for continued contravention, to a daily default fine.

Penalty for improper use of “limited”

44. If any person trades or carries on business under a name or title of
which the word “limited”, or any contraction or imitation of that word,
is the last word, that person, unless duly incorporated with limited
liability, is liable to a fine and, for continued contravention, to a daily
default fine.

CHAPTER III
A CoMPANY'’S CAPACITY; FORMALITIES OF CARRYING ON BUSINESS

Company'’s capacity; power of directors to bind it

45.—(1) In favour of a person dealing with a company in good faith,
any transaction decided on by the directors is deemed to be one which it
is within the capacity of the company to enter into, and the power of the
directors to bind the company is deemed to be free of any limitation
under its memorandum or articles. '

(2) A party to a transaction so decided on is not bound to enquire as to
the capacity of the company to enter into it or as to any such limitation
on the powers of the directors, and is presumed to have acted in good
faith unless the contrary is proved.

Form of company contracts

46.—(1) Contracts on behalf of a company may be made as follows—

(a) a contract which if made between private persons would be by
law required to be in writing under seal, may be made on behalf
of the company in writing under the company’s common seal;

(b) a contract which if made between private persons would be by

law required to be in writing, signed by the parties to be charged

. therewith, may be made on behalf of the company in writing
signed by any person acting under its authority, express or
implied;

(c) a contract which if made between private persons would by law
be valid although made by parol only, and not reduced into
writing, may be made by parol on behalf of the company by any
person acting under its authority, express or implied.

(2) A contract made according to this Article—

(a) is effectual in law, and binds the company and its successors and
all other parties to it; B

(b) may be varied or discharged in the same manner in which it is
authorised by this Article to be made.
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formed, then subject to any agreement to the contrary the contract has
effect as one entered into by the person purporting to act for the
company or as agent for it, and he is personally liable on the contract
accordingly.

Bills of exchange and promissory notes

47. A bill of exchange or promissory note is deemed to have been
made, accepted or endorsed on behalf of a company if made, accepted or
endorsed in the name of, or by or on behalf or on account of, the
company by a person acting under its authority.

Execution of deeds abroad

48.—(1) A company may, by writing under its common seal,empower
any person, either generally or in respect of any specified matters, as its
attorney, to execute deeds on its behalf in any place elsewhere than in the
United Kingdom.

(2) A deed signed by such an attorney on behalf of the company and
under his seal binds the company and has the same effect as 1f it were
under the company’s common seal.

Power of company to have official seal for use abroad

49.—(1) A company whose objects require or comprise the transaction
of business in foreign countries may, if authorised by its articles, have for
use 1n any territory, district, or place elsewhere than in the United
Kingdom, an official seal, which shall be a facsimile of the common seal
of the company, with the addition on its face of the name of every
territory, district or place where it is to be used.

(2) A deed or other document to which the official seal is duly affixed
binds the company as if it had been sealed with the company’s common
seal.

(3) A company having an official seal for use in any such territory,
district or place may, by writing under its common seal, authorise any
person appointed for the purpose in that territory, district or place to
affix the official seal to any deed or other document to which the
company is party in that territory, district or place.

(4) As between the company and a person dealing with such an agent,
the agent’s authority continues during the period (if any) mentioned in
the instrument conferring the authority, or if no period is there men-
tioned, then until notice of the revocation or determination of the agent’s
authority has been given to the person dealing with him.

(5) The person affixing the official seal shall certify in writing on the
deed or other instrument to which the seal is affixed the date on which
and the place at which it is affixed.
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Official seal for share certificates, etc.

50. A company may have, for use for sealing securities issued by the
company and for sealing documents creating or evidencing securities so
issued, an official seal which is a facsimile of the company’s common seal
with the addition on its face of the word “‘Securities™.

Authentication of documents

51. A document or proceeding requiring authentication by a company
may be signed by a director, secretary or other authorised officer of the
company, and need not be under the company’s common seal.

Events affecting a company's status

52.—(1) A company is not entitled to rely against other persons on the
happening of any of the following events—

(a) the making of a winding-up order in respect of the company, or
the appointment of a liquidator in a voluntary winding up of the
company, or

(b) any alteration of the company’s memorandum or articles, or

(¢) any change among the company’s directors, or

(d) (as regards service of any document on the company) any
change in the situation of the company’s registered office,

if the event had not been officially notified at the material time and is not
shown by the company to have been known at that time to the person
concerned, or if the material time fell on or before the 15th day after the
date of official notification (or, where the 15th day was a non-business
day, on or before the next day that was not) and it is shown that the
person concerned was unavoidably prevented from knowing of the event
at that time.

(2) In paragraph (1)—
(a) “official notification” has the meaning given by Article 660(2)
(registrar to give public notice of the issue or receipt by him of
certain documents), and

(b) “non-business day” means a Saturday or Sunday, or a bank
holiday. _

ParT III
RE-REGISTRATION AS A MEANS OF ALTERING A COMPANY’S STATUS

Private company becoming public

Re-registration of private company as public
§3.—(1) Subject to this Article and- Articles 54 to 58, a private
company (other than a company not having a share capital) may be re-

registered as a public company if—
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(a) a special resolution that it should be so re-registered is passed;
and

(b) an application for re-registration is delivered to the registrar,
together with the necessary documents.

A company cannot be re-registered under this Article if it has
previously been re-registered as unlimited.

(2) The special resolution must—

(a) alter the company’s memorandum so that it states that the
company is to be a public company; and

(b) make such other alterations in the memorandum as are necess-
ary to bring it (in substance and in form) into conformity with
the requirements of this Order with respect to the memorandum
of a public company (the alterations to include compliance with
Article 35(1) as regards the company’s name); and

(c) make such alterations in the company’s articles as are requisite
in the circumstances.

(3) The application must be in the prescribed form and be signed by a
director or secretary of the company; and the documents to be delivered
with it are the following—

(a) a printed copy of the memorandum and articles as altered in
pursuance of the resolution;

(b) a copy of a written statement by the company’s auditors that in
their opinion the relevant balance sheet shows that at the
balance sheet date the amount of the company’s net assets
(within the meaning given to that expression by Article 272(2))
was not less than the aggregate of its called-up share capital and
undistributable reserves;

(c) a copy of the relevant balance sheet, together with a copy of an
unqualified report (as defined in Article 56) by the company’s
auditors in relation to that balance sheet;

(d) if Article 54 applies, a copy of the valuation réport under
paragraph (2)(b) of that Article; and

(e) a statutory declaration in the prescribed form by a director or
secretary of the company—

(1) that the special resolution required by this Article has been
passed and that the conditions of Articles 54 and 55 (so far as
applicable) have been satisfied, and

(i) that, between the balance sheet date and the application for
re-registration, there has been no change in the company’s
financial position that has resulted in the amount of its net
assets becoming less than the aggregate of its called-up share
capital and undistributable reserves.

(4) In this Article and Articles 54 and 56, “‘relevant balance sheet”
means a balance sheet prepared as at a date not more than 7 months
before the company’s application under this Article.
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(5) A resolution that a company be re-registered as a public company
may change the company name by deleting the word ““company”’ or the
words “‘and company’’, including any abbreviation of them.

Consideration for shares recently allotted to be valued

54.—(1) This Article applies if shares have been allotted by the
company between the relevant balance sheet date and the passing of the
special resolution under Article 53, and those shares were allotted as
fully or partly paid up as to their nominal value or any premium on them
otherwise than in cash.

(2) Subject to the following provisions of this Article, the registrar
shall not entertain an application by the company under Article 53
unless beforehand—

(a) the consideration for the allotment has been valued in
accordance with Article 118, and

(b) a report with respect to the value of the consideration has been
made to the company (in accordance with that Article) during
the 6 months immediately preceding the allotment of the shares.

(3) Where an amount standing to the credit of any of the company’s
reserve accounts, or of its profit and loss account, has been applied in
paying up (to any extent) any of the shares allotted to members of the
company or any premium on those shares, the amount applied does not
count as consideration for the allotment, and accordingly paragraph (2)
does not apply to it.

(4) Paragraph (2) does not apply if the allotment is in connection with
an arrangement providing for it to be on terms that the whole or part of
the consideration for the shares allotted is to be provided by the transfer
to the company or the cancellation of all or some of the shares, or of all
or some of the shares of a particular class, in another company (with or
without the issue to the company applying under Article 53 of shares, or
of shares of any particular class, in that other company).

(5) But paragraph (4) does not exclude the application of paragraph
(2), unless under the arrangement it is open to all the holders of the
shares in the other company in question (or, where the arrangement
applies only to shares of a particular class, to all the holders of the other
company’s shares of that class) to take part in the arrangement.

In determining whether that is the case, shares held by or by a nominee
of the company allotting shares in connection with the arrangement, or
by or by a nominee of a company which is that company’s holding
company or subsidiary or a company which is a subsidiary of its holding
company, are to be disregarded.

(6) Paragraph (2) does not apply to preclude an application under
Article 53, if the allotment of the company’s shares is in connection with
its proposed merger with another company; that is, where one of the
companies concerned proposes to acquire all the assets and liabilities of
the other in exchange for the issue of shares or other securities in that one
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shareholders.

(7) In this Article—

(a) “arrangement” means any agreement, scheme or arrangement,
including an arrangement sanctioned in accordance with Article
418 (company compromise with creditors and members) or
Article 539 (liquidator in winding up accepting shares as con-
sideration for sale of a company’s property), and
(b) “‘another company” includes any body corporate and any body
to which letters patent have been issued under the Chartered
Companies Act 1837. 1837 ¢. 73.

Additional requirements relating to share capital

55.—(1) For a private company to be re-registered under Article 53 as
a public company, the following conditions with respect to its share
capital must be satisfied at the time the special resolution under that
Article is passed.

(2) Subject to paragraphs (5) to (7)—
(a) the nominal value of the company’s allotted share capital must
be not less than the authorised minimum, and

(b) each of the company’s allotted shares must be paid up at least as
to one-quarter of the nominal value of that share and the whole
of any premium on it.

(3) Subject to paragraph (5), if any shares in the company or any
premium payable on them have been fully or partly paid up by an
undertaking given by any person that he or another should do work or
perform services (whether for the company or any other person), the
undertaking must have been performed or otherwise discharged.

(4) Subject to paragraph (5), if shares have been allotted as fully or
partly paid up as to their nominal value or any premium payable on
them otherwise than in cash and the consideration for the allotment
consists of or includes an undertaking (other than one to which
paragraph (3) applies) to the company, then either—

(a) the undertaking must have been performed or otherwise dis-
charged, or

(b) there must be a contract between the company and some person
pursuant to which the undertaking is to be performed within 5
years from the time the special resolution under Article 53 is
passed.

(5) For the purpose of determining whether paragraphs (2)(b), (3) and
(4) are complied with, certain shares in the company may be disregarded;
and these are—

(a) subject to paragraph (6), any share which was allotted on or
before 31st December 1984, or
(b) any share which was allotted in pursuance of an employees’

share scheme and by reason of which the company would, but
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for this paragraph, be precluded under paragraph (2)(b) (but not
otherwise) from being re-registered as a public company.

(6) A share is not to be disregarded under paragraph (5)(a) if the
aggregate in nominal value of that share and other shares proposed to be
so disregarded is more than one-tenth of the nominal value of the
company's allotted share capital; but for this purpose the allotted share
capital is treated as not including any shares disregarded under

paragraph (5)(b).
(7) Any shares disregarded under paragraph (S5) are treated as not
forming part of the allotted share capital for the purposes of paragraph

(2X@).

Meaning of “‘unqualified report’’ in Article 53(3)

56.—(1) The following paragraphs explain the reference in Article
53(3)(c) to an unqualified report of the company’s auditors on the
relevant balance sheet.

(2) If the balance sheet was prepared as at the end of an accounting
reference period of the company, that reference is to a report made by
the auditors and stating without material qualification that in their
opinion the balance sheet—

(a) has been properly prepared in accordance with this Order, and

(b) gives a true and fair view of the state of the company’s affairs as
at the balance sheet date.

(3) In any other case the reference is to a report by the auditors stating
without material qualification that in their opinion the balance sheet—

(a) complies with the applicable accounting provisions, and

(b) without prejudice to that (but subject to paragraph (4)), gives a
true and fair view of the state of the company’s affairs as at the
balance sheet date;

and the accounting provisions referred to in sub-paragraph (a) are
Articles 236 and 246(1) and (where applicable) Article 266.

(4) Where the balance sheet is prepared under Chapter II of Part VIII
(special category companies), and the company is entitled to avail itself,
and has availed itself, of any of the provisions of Part III of Schedule 9,
the auditors’ report is not required to state that the balance sheet gives a
true and fair view of the company’s state of affairs as at the balance sheet
date. :

(5) For the purposes of references in this Article to the auditors’
report, a qualification is not material if, but only if, the auditors in their
report state that the thing giving rise to the qualification is not material
for the purpose of determining (by reference to the balance sheet)
whether at the balance sheet date the amount of the company’s net assets
was not less than the aggregate of its called-up share capital and
undistributable reserves.

(6) For the purposes of a report of the auditors falling within

paragraph (3)}—
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(a) Article 236 and Schedule 4 (form and content of company PART I
accounts), and

(b) (where applicable) Article 266 and Schedule 9 (the same, in
relation to special category companies),

are deemed to have effect in relation to the balance sheet with such
modifications as are necessary by reason of the fact that the balance
sheet is prepared otherwise than as at the end of an accounting reference
period.

Certificate of re-registration under Article 53

57.—(1) If the registrar is satisfied, on an application under Article 53,
that a company may be re-registered under that Article as a public
company, he shall—

(a) retain the application and other documents delivered to him
under that Article; and

(b) issue the company with a certificate of incorporation stating
that the company is a public company.

(2) The registrar may accept a declaration under Article 53(3)(e) as
sufficient evidence that the special resolution required by that Article has
been passed and the other conditions of re-registration have been
satisfied. :

(3) The registrar shall not issue a certificate of incorporation if it
appears to him that the court has made an order confirming a reduction
of the company’s capital which has the effect of bringing the nominal
value of the company’s allotted share capital below the authorised
minimum.

(4) Upon the issue to a company of a ceruﬁcate of incorporation under
this Article—

(a) the company by virtue of the issue of that certificate becomes a
public company; and
(b) any alterations in the memorandum and articles of association
set out in the resolution take effect accordingly.
(5) A certificate of incorporation is conclusive evidence—

(a) that the requirements of this Order in respect of re-registration
and of matters precedent and incidental thereto have been
complied with; and :

(b) that the company is a public company.

Modification for unlimited company re-registering

§8.—(1) In their application to unlimited companies, Articles 53 to 57
are modified as follows.

(2) The special resolution required by paragraph (1) of Article 53
must, in addition to the matters mentioned in paragraph (2) of that
Article—

(a) state that the liability of the members is to be limited by shares,

and what the company's share capital is to be; and
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(b) make such alterations in the company’s memorandum as are
necessary to bring it in substance and in form into conformity
with the requirements of this Order with respect to the
memorandum of a company limited by shares.

(3) The certificate of incorporation issued under paragraph (1) of
Article 57 shall, in addition to containing the statement required by sub-
paragraph (b) of that paragraph, state that the company has been
incorporated as a company limited by shares; and—

(a) the company by virtue of the issue of the certificate becomes a
public company so limited; and

(b) the certificate is conclusive evidence of the fact that it is such a
company.

Limited company becoming unlimited

Re-registration of limited company as unlimited

59.—(1) Subject as follows, a company which is registered as limited
may be re-registered as unlimited in pursuance of an application in that
behalf complying with the requirements of this Article.

(2) A company is excluded from re-registering under this Article if it is
limited by virtue of re-registration under Article 119 of the Order of 1978
or Article 61 of this Order.

(3) A public company cannot be re-registered under this Article; nor
can a company which has previously been re-registered as unlimited.

(4) An application under this Article must be in the prescribed form
and be signed by a director or the secretary of the company, and be
lodged with the registrar, together with the documents specified in
paragraph (8).

(5) The application must set out such alterations in the company’s
memorandum as— .

(a) if it is to have a share capital, are requisite to bring it (in
substance and in form) into conformity with the requirements of
this Order with respect to the memorandum of a company to be
formed as an unlimited company having a share capital; or

(b) if it is not to have a share capital, are requisite in the circum-
stances. ,

(6) If articles of association have been registered, the application must
set out such alterations in them as—

(a) if the company is to have a share capital, are requisite to bring
its articles (in substance and in form) into conformity with the
requirements of this Order with respect to the articles of a
company to be formed as an unlimited company having a share
capital; or -

(b) if the company is not to have a share capital, are requisite in the

circumstances.
58



THE COMPANIES (NI) ORDER 1986
SI 1986/1032 (NI 6)

(7 If articles of association have not been registered, the application ParT HI
must have annexed to it, and request the registration of, printed articles;
and these must, if the company is to have a share capital, comply with
the requirements mentioned in paragraph (6)(a) and, if not, be articles
appropriate to the circumstances.

(8) The documents to be lodged with the registrar are—

(a) the prescribed form of assent to the company’s being registered
as unlimited, subscribed by or on behalf of all the members of
the company;

(b) a statutory declaration made by the directors of the company—

(1) that the persons by whom or on whose behalf the form of
assent is subscribed constitute the whole membership of the
company, and

(i1) that if any of the members have not subscribed that form
themselves, that the directors have taken all reasonable steps
to satisfy themselves that each person who subscribed it on
behalf of a member was lawfully empowered to do so;

(c) a printed copy of the memorandum incorporating the alter-
ations in it set out in the application; and

(d) if articles of association have been registered, a printed copy of
them incorporating the alterations set out in the application.

(9) For the purposes of this Article—

(a) subscription to a form of assent by the personal representative
of a deceased member of a company is deemed a subscription by
him; and

(b) the assignees or trustee in bankruptcy of a member of a

company is, to the exclusion of that member, deemed a member
of the company.

Certificate of re-registration under Article 59

60.—(1) The registrar shall retain the application and other docu-
ments lodged with him under Article 59 and shall—

(a) if articles of association are annexed to the application, register
them; and

(b) issue to the company a certificate of incorporation appropriate
to the status to be assumed by it by virtue of that Article.

(2) On the issue of the certificate—

(a) the status of the company, by virtue of the issue, is changed
from limited to unlimited; and

(b) the alterations in the memorandum set out in the application
and (if articles of association have been previously registered)
any alterations to the articles so set out take effect as if duly
made by resolution of the company; and
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(c) the provisions of this Order apply accordingly to the
memorandum and articles as altered by virtue of Article 59.

(3) The certificate is conclusive evidence that the requirements of
Article 59 in respect of re-registration and of matters precedent and
incidental to it have been complied with, and that the company was
authorised to be re-registered under this Order in pursuance of that
Article and was duly so re-registered.

Unlimited company becoming limited

Re-registration of unlimited company as limited

61.—(1) Subject as follows, a company which is registered as unlimited
may be re-registered as limited if a special resolution that it should be so
re-registered is passed, and the requirements of this Article are complied
with in respect of the resolution and otherwise.

(2) A company cannot under this Article be re-registered as a public
company; and a company is excluded from re-registering under it if it is
unlimited by virtue of re-registration under Article 118 of the Order of
1978 or Article 59 of this Order.

(3) The special resolution must state whether the company is to be
limited by shares or by guarantee and—

(@) ifitis to be limited by shares, must state what the share capital is
to be and provide for the making of such alterations in the
memorandum as are necessary to bring it (in substance and in
form) into conformity with the requirements of this Order with

" respect to the memorandum of a company so limited, and such
alterations in the articles of association as are requisite in the
circumstances;

(b) ifitis to be limited by guarantee, must provide for the making of
such alterations in its memorandum and articles as are necessary
to bring them (in substance and in form) into conformity with
the requirements of this Order with respect to the memorandum
and articles of a company so limited.

(4) The special resolution is subject to Article 388 (copy to be
forwarded to registrar within 15 days); and an application for the
company to be re-registered as limited, framed in the prescribed form
and signed by a director or by the secretary of the company, must be
lodged with the registrar, together with the necessary documents, not
earlier than the day on which the copy of the resolution forwarded under
Article 388 is received by him.

(5) The documents to be lodged with the registrar are—

(a) a printed copy of the memorandum as altered in pursuance of
the resolution; and

(b) a printed copy of the articles as so altered.
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(6) This Article does not apply in relation to the re-registration of an
unlimited company as a public company under Article 53.

Certificate of re-registration under Article 61

62.—(1) The registrar shall retain the application and other docu-
ments lodged with him under Article 61, and shall issue to the company a
certificate of incorporation appropriate to the status to be assumed by
the company by virtue of that Article.

(2) On the issue of the certificate—

(a) the status of the company is, by virtue of the issue, changed
from unlimited to limited; and

(b) the alterations in the memorandum specified in the resolution
and the alterations in, and additions to, the articles so specifiea
take effect.

(3) The certificate is conclusive evidence that the requirements of
Article 61 in respect of re-registration and of matters precedent and
incidental to it have been complied with, and that the company was
authorised to be re-registered in pursuance of that Article and was duly
so re-registered.

Public company becoming private

Re-registration of public company as private

63.—(1) A public company may be re-registered as a private company
if— _
(a) a special resolution complying with paragraph (2) that it should
be so re-registered is passed and has not been cancelled by the
court under Article 64;

(b) an application for the purpose in the prescribed form and signed
by a director or the secretary of the company is delivered to the
registrar, together with a printed copy of the memorandum and
articles of the company as altered by the resolution; and

(c) the period during which an application for the cancellation of
the resolution under Article 64 may be made has expired
without any such application having been made; or

(d) where such an application has been made, the application has
been withdrawn or an order has been made under Article 64(5)
confirming the resolution and a copy of that order has been
delivered to the registrar.

(2) The special resolution must alter the company’s memorandum so
that it no longer states that the company is to be a public company and
must make such other alterations in the company’s memorandum and
articles as are requisite in the circumstances.
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(3) A company cannot under this Article be re-registered otherwise
than as a company limited by shares or by guarantee.

Litigated objection to resolution under Article 63

64.—(1) Where a special resolution by a public company to be re-
registered under Article 63 as a private company has been passed, an
application may be made to the court for the cancellation of that
resolution.

(2) The application may be made—

(a) by the holders of not less in the aggregate than 5 per cent. in
nominal value of the company’s issued share capital or any class
thereof;

(b) if the company is not limited by shares, by not less than 5 per
cent. of its members; or

(c) by not less than 50 of its members;

but not by a person who has consented to or voted in favour of the
resolution.

(3) The application must be made within 28 days after the passing of
the resolution and may be made on behalf of the persons entitled to
make the application by such one or more of their number as they may
appoint in writing for the purpose.

(4) If such an application is made, the company shall forthwith give
notice in the prescribed form of that fact to the registrar.

(5) On the hearing of the application, the court shall make an order
either cancelling or confirming the resolution and—

(a) may make that order on such terms and conditions as it thinks
fit, and may (if it thinks fit) adjourn the proceedings in order
that an arrangement may be made to the satisfaction of the
court for the purchase of the interests of dissentient members;
and

(b) may give such directions and make such orders as it thinks
expedient for facilitating or carrying into effect any such
arrangement.

(6) The court’s order may, if the court thinks fit, provide for the
purchase by the company of the shares of any of its members and for the
reduction accordingly of the company’s capital, and may make such
alterations in the company’s memorandum and articles as may be
required in consequence of that provision.

(7) The company shall, within 15 days from the making of the court’s
order, or within such longer period as the court may at any time by order
direct, deliver to the registrar an office copy of the order.

(8) If the court’s order requires the company not to make any, or any
specified, alteration in its memorandum or articles, the company has not
then power without the leave of the court to make any such alteration in
breach of that requirement. '
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(9) An alteration in the memorandum or articles made by virtue of an
order under this Article, if not made by resolution of the company, is of
the same effect as if duly made by resolution; and this Order applies
accordingly to the memorandum or articles as so altered.

(10) A company which fails to comply with paragraph (4) or
paragraph (7), and any officer of it who is in default, is liable to a fine
and, for continued contravention, to a daily default fine.

Certificate of re-registration under Article 63

65.—(1) If the registrar is satisfied that a company may be re-
registered under Article 63, he shall—

(a) retain the application and other documents delivered to him
under that Article; and

(b) issue the company with a certificate of incorporation appropri-
ate to a private company.

(2) On the issue of the certificate—

(a) the company by virtue of the issue becomes a private company;
and

(b) the alterations in the memorandum and articles set out in the
resolution under Article 63 take effect accordingly.

(3) The certificate is conclusive evidence—

(a) that the requirements of Article 63 in respect of re-registration
and of matters precedent and incidental to it have been com-
plied with; and

(b) that the company is a private company.

ParRT IV
CAPITAL ISSUES
CHAPTER |

IssUEs BY COMPANIES REGISTERED, OR TO BE REGISTERED, IN NORTHERN
IRELAND

The prospectus

Matrers to be stated, and reports to be set out, in prospectus

66.—(1) Every prospectus issued by or on behalf of a company, or by
or on behalf of any person who i1s or has been engaged or interested in
the formation of the company, must comply—

(a) with Part I of Schedule 3, as respects the matters to be stated in
the prospectus, and _

(b) with Part II of that Schedule, as respects the reports to be set
out.
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(2) It is unlawful to issue any form of application for shares in or
debentures of a company unless the form is issued with a prospectus
which complies with the requirements of this Article.

(3) Paragraph (2) does not apply if it is shown that the form of
application was issued either—

(a) in connection with a bona fide invitation to a person to enter
into an underwriting agreement with respect to the shares or
debentures, or

(b) in relation to shares or debentures which were not offered to the
public.

(4) If a person acts in contravention of paragraph (2), he is liable to a
fine.

(5) This Article does not apply—

(a) to the issue to existing members or debenture holders of a
company of a prospectus or form of application relating to
shares in or debentures of the company, whether an applicant
for shares or debentures will or will not have the right to
renounce in favour of other persons, or

(b) to the issue of a prospectus or form of application relating to
shares or debentures which are or are to be in all respects
uniform with shares or debentures previously issued and for the
time being listed on a prescribed stock exchange;

but subject to this, it applies to a prospectus or a form of application
whether issued on or with reference to the formation of a company or
subsequently.

Attempted evasion of Article 66 to be void

67. A condition requiring or binding an applicant for shares in or
debentures of a company to waive compliance with any requirement of
Article 66, or purporting to affect him with notice of any contract,
document or matter not specifically referred to in the prospectus, is void.

Document offering shares, etc. for sale deemed a prospectus

68.—(1) If a company allots or agrees to allot its shares or debentures
with a view to all or any of them being offered for sale to the public, any
document by which the offer for sale to the public is made is deemed for
all purposes a prospectus issued by the company.

(2) All statutory provisions and rules of law as to the contents of
prospectuses, and to liability in respect of statements in and omissions
from prospectuses, or otherwise relating to prospectuses, apply and have
effect accordingly, as if the shares or debentures had been offered to the
public for subscription and as if persons accepting the offer in respect of
any shares or debentures were subscribers for those shares or debentures.

This is without prejudice to the liability (if any) of the persons by
whom the offer is made, in respect of mis-statements in the document or
otherwise in respect of it.
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debentures was made with a view to their being offered for sale to the
public if it is shown—

(a) that an offer of the shares or debentures (or of any of them) for
sale to the public was made within 6 months after the allotment
or agreement to allot, or

(b) that at the date when the offer was made the whole considera-
tion to be received by the company in respect of the shares or
debentures had not been so received.

(4) Article 66 as applied by this Article has effect as if it required a
prospectus to state, in addition to the matters required by that Article—

(a) the net amount of the consideration received or to be received
by the company in respect of the shares or debentures to which
the offer relates, and

(b) the place and time at which the contract under which those
shares or debentures have been or are to be allotted may be
inspected.

Rule governing what is an “offer to the public”

69.—(1) Subject to Article 70, any reference in this Order to offering
shares or debentures to the public is to be read (subject to any provision
to the contrary) as including a reference to offering them to any section
of the public, whether selected as members or debenture holders of the
company concerned, or as clients of the person issuing the prospectus, or
In any other manner.

(2) The same applies to any reference in this Order, or in a company’s
articles, to an invitation to the public to subscribe for shares or
debentures.

Exceptions from rule in Article 69

70.—(1) Article 69 does not require an offer or invitation to be treated
as made to the public if it can properly be regarded, in all the
circumstances, as not being calculated to result, directly or indirectly, in
the shares or debentures becoming available for subscription or purchase
by persons other than those receiving the offer or invitation, or otherwise
as being a domestic concern of the persons making and receiving it.

(2)In particular, a provision in a company’s articles prohibiting
invitations to the public to subscribe for shares or debentures is not to be
taken as prohibiting the making to members or debenture holders of an
invitation which can properly be regarded as falling within paragraph
M.

(3) For the purposes of paragraph (1), an offer of shares in or
debentures of a private company, or an invitation to subscribe for such
shares or debentures, is to be regarded (unless the contrary is proved) as
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(4) It is to be so regarded if it is made to—

(@) an existing member of the company making the offer or
invitation,

(b) an existing employee of that company,

(c) a member of the family of such a member or employee, or

(d) an existing debenture holder.

(3) For the purposes of paragraph (4)(c), the members of a person’s
family are—

(a) the person’s husband or wife, widow or widower and children
(including step-children and adopted children) and their
descendants, and

(b) any trustee (acting in his capacity as such) of a trust the
principal beneficiary of which is the person himself, or any of
those relatives.

(6) The offer or invitation is also to be so regarded if it is to subscribe
for shares or debentures to be held under an employees™ share scheme.

(7) The offer or invitation is also to be so regarded if it falls within
paragraph (4) or (6) and it is made on terms which permit the person to
whom it is made to renounce his right to the allotment of shares or issue
of debentures, but only in favour—

(a) of such a person as is mentioned in any of the sub-paragraphs of
paragraph (4), or

(b) where there is an employees’ share scheme, of a person entitled
to hold shares or debentures under the scheme.

(8) Where application has been made to the Council of The Stock
Exchange for admission of any securities to the Official List of The Stock
Exchange, then an offer of those securities for subscription or sale to a
person whose ordinary business it is to buy or sell shares or debentures
(whether as principal or agent) is not deemed an offer to the public for
the purposes of this Part.

Prospectus containing statement by expert

71.—(1) A prospectus inviting persons to subscribe for a company’s
shares or debentures and including a statement purporting to be made by
an expert shall not be issued unless—

(a) he (the expert) has given and has not, before delivery of a copy
of the prospectus for registration, withdrawn his written consent
to its issue with the statement included in the form and context
in which it is in fact included; and

(b) a statement that he has given and not withdrawn that consent
appears in the prospectus.
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prospectus is liable to a fine.

Meaning of “‘expert”
72.1In this Part, “expert” includes engineer, valuer, accountant and

any other person whose profession gives authority to a statement made
by him.

Prospectus to be dated

73. A prospectus issued by or on behalf of a company, or in relation to
an intended company, shall be dated; and that date shall, unless the
contrary is proved, be taken as its date of publication.

Registration of prospectus

Registration requirement applicable in all cases

74.—(1) No prospectus shall be issued by or on behalf of a company,
or in relation to an intended company, unless on or before the date of its
publication there has been delivered to the registrar for reglstratnon a
copy of the prospectus—

(a) signed by every person who is named in it as a director or
proposed director of the company, or by his agent authorised in
writing, and

(b) having endorsed on or attached to it any consent to its issue
required by Article 71 from any person as an expert.

(2) Where the prospectus is such a document as is referred to in Article
68, the signatures required by paragraph (1) include those of every
person making the offer, or his agent authorised in writing.

Where the offer is made by a company or a firm, it is sufficient for the
purposes of this paragraph if the document is signed on its behalf by 2
directors or (as the case may be) not less than half of the partners; and a
director or partner may sign by his agent authorised in writing.

(3) Every prospectus shall on its face—
(a) state that a copy has been delivered for registration as required
by this Article, and
(b) specify, or refer to statements in the prospectus specifying, any
documents required by this Article or Article 75 to be endorsed
on or attached to the copy delivered.

(4) The registrar shall not register a prospectus unless it is dated and
the copy of it signed as required by this Article and unless it has endorsed
on or attached to it the documents (if any) specified in paragraph (3)(b).

(5) If a prospectus is issued without a copy of it being delivered to the
registrar as required by this Article, or without the copy so delivered
having the required documents endorsed on or attached to it, the
company and every person who is knowingly a party to the issue of the
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prospectus is liable to a fine and, for continued contravention, to a daily
default fine.

Additional requirements in case of prospectus issued generally

75.—(1) In the case of a prospectus issued generally the following
provisions apply in addition to those of Article 74.

(2) The copy of the prospectus delivered to the registrar must also have
endorsed on or attached to it a copy of any contract required by
paragraph 11 of Schedule 3 to be stated in the prospectus or, in the case
of a contract not reduced into writing, a memorandum giving full
particulars of it.

(3) In the case of a contract wholly or partly in a foreign language—

(a) the copy required by paragraph (2) to be endorsed on or

attached to the prospectus must be a copy of a translation of the

contract into English or (as the case may be) a copy embodying

a translation into English of the parts in a foreign language, and

(b) the translation must be certified in the prescribed manner to be a
correct translation.

(4) If the persons making any report required by Part II of Schedule 3
have made in the report, or have (without giving reasons) indicated in it,
any such adjustments as are mentioned in paragraph 21 of that Schedule
(profits, losses, assets, liabilities), the copy of the prospectus delivered to
the registrar must have endorsed on or attached to it a written statement
signed by those persons setting out the adjustments and giving the
reasons for them.

Liabilities and offences in connection with prospectus

Directors, etc. exempt from liability in certain cases

76.—(1) In the event of contravention of Article 66, a director or other
person responsible for the prospectus does not incur any liability by
reason of that contravention if—

(a) as regards any matter not disclosed, he proves that he was not
cognisant of it, or ‘

(b) he proves that the contravention arose from an honest mistake
of fact on his part, or

(c) the contravention was in respect of matters which, in the
opinion of the court dealing with the case, were immaterial or
was otherwise such as ought (in the court’s opinion, having

regard to all the circumstances of the case) reasonably to be
excused.

(2) In the event of failure to include in a prospectus a statement with
respect to the matters specified in paragraph 13 of Schedule 3 (disclosure
of directors’ interests), no director or other person incurs any liability in
respect of the failure unless it is proved that he had knowledge of the
matters not disclosed.
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apart from those provisions.

Compensation for subscribers misled by statement in prospectus

77.—(1) Where a prospectus invites persons to subscribe for a com-
pany’s shares or debentures, compensation is payable to all those who
subscribe for any shares or debentures on the faith of the prospectus for
the loss or damage which they may have sustained by reason of any
untrue statement included in it.

(2) The persons liable to pay the compensation are—

(a) every person who is a director of the company at the time of the
1ssue of the prospectus,

(b) every person who authorised himself to be named, and is
named, in the prospectus as a director or as having agreed to
become a director (either immediately or after an interval of
time),

(c) every person being a promoter of the company, and

(d) every person who has authorised the issue of the prospectus.

(3) Paragraphs (1) and (2) have effect subject to Articles 78 and 79; and
here and in those Articles ‘“‘promoter’ means a promoter who was party
to the preparation of the prospectus, or of the portion of it containing
the untrue statement, but does not include any person by reason of his
acting in a professional capacity for persons engaged in procuring the
formation of the company.

Exemption from Article 77 for those acting with propriety

78.—(1) A person is not liable under Article 77 if he proves—

(a) that, having consented to become a director of the company, he
withdrew his consent before the issue of the prospectus, and that
it was issued without his authority or consent, or

(b) that the prospectus was issued without his knowledge or con-
sent, and that on becoming aware of its issue he forthwith gave
reasonable public notice that it was issued without his knowl-
edge or consent, or

(¢) that after issue of the prospectus and before allotment under it
he, on becoming aware of any untrue statement in it, withdrew
his consent to its issue and gave reasonable public notice of the
withdrawal and of the reason for it.

(2) A person is not liable under that Article if he proves that—

(a) as regards every untrue statement not purporting to be made on
the authority of an expert or of a public official document or
statement, he had reasonable ground to believe, and did up to
the time of the allotment of the shares or debentures (as the case
may be) believe, that the statement was true; and

(b) as regards every untrue statement purporting to be a statement
by an expert or contained in what purports to be a copy of or
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extract from a report or valuation of an expert, it fairly
represented the statement, or was a correct and fair copy of or
extract from the report or valuation, and he had reasonable
ground to believe and did up to the time of issue of the
prospectus believe that the person making the statement was
competent to make it and that person had given the consent
required by Article 71 to the issue of the prospectus and had not
withdrawn that consent before delivery of a copy of the pros-
pectus for registration or, to the defendant’s knowledge, before
allotment under it; and

(c) as regards every untrue statement purporting to be made by an
official person or contained in what purports to be a copy of or
extract from a public official document, it was a correct and fair
representation of the statement or copy of or extract from the
document.

(3) Paragraphs (1) and (2) do not apply in the case of a person liable,
by reason of his having given a consent required of him by Article 71, as
a person who has authorised the issue of the prospectus in respect of an
untrue statement purporting to be made by him as an expert.

(4) Where under Article 71 the consent of a person is required to the
issue of a propectus and he has given that consent, he is not by reason of
his having given it liable under Article 77 as a person who has authorised
the issue of the prospectus except in respect of an untrue statement
purporting to be made by him as an expert.

(5) A person who, apart from this paragraph, would under Article 77
be liable, by reason of his having given a consent required of him by
Article 71, as a person who has authorised the issue of a prospectus in
respect of an untrue statement purporting to be made by him as an
expert is not so liable if he proves—

(a) that, having given his consent under Article 71 to the issue of the
prospectus, he withdrew it in writing before the delivery of a
copy of the prospectus for registration; or

(b) that, after delivery of a copy of the prospectus for registration
and before allotment under it, he, on becoming aware of the
untrue statement, withdrew his consent in writing and gave
reasonable public notice of the withdrawal and of the reason for
it; or

(c) that he was competent to make the statement and that he had
reasonable ground to believe, and did up to the time of the
allotment of the shares or debentures (as the case may be)
believe, that the statement was true.

Indemnity for innocent director or expert
79.—(1) This Article applies where—
(@) the prospectus contains the name of a person as a director of the
company, or as having agreed to become a director of it, and he

has not consented to become a director, or has withdrawn his
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consent before the issue of the prospectus, and has not
authorised or consented to its issue, or

(b) the consent of a person is required under Article 71 to the issue
of the prospectus and he either has not given that consent or has
withdrawn it before the issue of the prospectus.

(2) The directors of the company (except any without whose knowl-
edge or consent the prospectus was issued) and any other person who
authorised its issue are liable to indemnify the person named, or whose
consent was required under Article 71 (as the case may be), against all
damages, costs and expenses to which he may be liable by reason of his
name having been inserted in the prospectus or of the inclusion in it of a
statement purporting to be made by him as an expert (as the case may
be), or in defending himself against any action or legal proceeding
brought against him in respect of it.

(3) A person is not deemed for the purposes of this Article to have
authorised the issue of a prospectus by reason only of his having given
the consent required by Article 71 to the inclusion of a statement
purporting to be made by him as an expert.

Criminal liability for untrue statements

80.—(1) If a prospectus is issued with an untrue statement included in
it, any person who authorised the issue of the prospectus is guilty of an
offence and liable to imprisonment or a fine, or both, unless he proves
either—

(a) that the statement was immaterial, or

(b) that he had reasonable ground to believe and did, up to the time
of the issue of the prospectus, believe that the statement was
true.

(2) A person is not deemed for the purposes of this Article to have
authorised the issue of a prospectus by reason only of his having given
the consent required by Article 71 to the inclusion in it of a statement
purporting to be made by him as an expert.

Supplementary

Interpretation for Articles 66 to 80

81. For the purposes of Articles 66 to 80—

(a) a statement included in a prospectus is deemed to be untrue if it
is misleading in the form and context in which it is included, and

(b) a statement is deemed to be included in a prospectus if it is
contained in it, or in any report or memorandum appearing on
its face, or by reference incorporated in, or issued with, the
prospectus.
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CHAPTER 11

IssUEs BY COMPANIES INCORPORATED, OR TO BE INCORPORATED,
OuTtsiDE THE UNITED KINGDOM

Prospectus of non-United Kingdom company

82.—(1) It is unlawful for a person to issue, circulate or distribute in
Northern Ireland any prospectus offering for subscription shares in or
debentures of a company incorporated or to be incorporated outside the
United Kingdom (whether the company has or has not established, or
when formed will or will not establish, a place of business in the United
Kingdom) unless the prospectus complies with the requirements of
paragraphs (2) and (3).

(2) The prospectus must be dated and contain particulars with respect
to the following matters—

(a) the instrument constituting or defining the constitution of the
company;

(b) the enactments, or provisions having the force of an enactment,
by or under which the incorporation of the company was
effected;

(c) an address in the United Kingdom where that instrument, and
those enactments or provisions, or copies of them (and, if they
are in a foreign language, a translation of them certified in the
prescribed manner), can be inspected;

(d) the date on which, and the country in which, the company was
incorporated; and

(e) whether the company has established a place of business in the
United Kingdom and, if so, the address of its principal office in
the United Kingdom.

(3) Subject to the following provisions, the prospectus must comply—

(a) with Part I of Schedule 3, as respects the matters to be stated in
the prospectus, and

(b) with Part II of that Schedule, as respects the reports to be set
out.

(4) Sub-paragraphs () to (c) of paragraph (2) do not apply in the case
of a prospectus issued more than 2 years after the company is entitled to
commence business.

(5) It is unlawful for a person to issue to any person in Northern
Ireland a form of application for shares in or debentures of such a
company or intended company as is mentioned in paragraph (1) unless
the form is issued with a prospectus which complies with this Chapter
and the issue of which in Northern Ireland does not contravene Article
84 or 85S.

This paragraph does not apply if it is shown that the form of
application was issued in connection with a bona fide invitation to a
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(6) This Article—

(a) does not apply to the issue to a company’s existing members or
debenture holders of a prospectus or form of application
relating to shares in or debentures of the company, whether an
applicant for shares or debentures will or will not have the right
to renounce in favour of other persons; and

(b) except in so far as it requires a prospectus to be dated, does not
apply to the issue of a prospectus relating to shares or deben-
tures which are or are to be in all respects uniform with shares or
debentures previously issued and for the time being listed on a
prescribed stock exchange;

but subject to this, it applies to a prospectus or form of application
whether issued on or with reference to the formation of a company or
subsequently.

Attempted evasion of Article 82 to be void

83. A condition requiring or binding an applicant for shares or
debentures to waive compliance with any requirement imposed—

(a) by paragraph (2) of Article 82, as regards the particulars to be
contained in the prospectus, or

(b) by paragraph (3) of that Article, as regards compliance with
Schedule 3,

or purporting to affect an applicant with notice of any contract,
document or matter not specifically referred to in the prospectus, is void.

Prospectus containing statement by expert

84.—(1) This Article applies in the case of a prospectus offering for
subscription shares in or debentures of a company incorporated or to be
incorporated outside the United Kingdom (whether it has or has not
established, or when formed will or will not establish, a place of business
in the United Kingdom), if the prospectus includes a statement purport-
ing to be made by an expert.

(2) It is unlawful for any person to issue, circulate or distribute in
Northern Ireland such a prospectus if—

(a) the expert has not given, or has before the delivery of the
prospectus for registration withdrawn, his written consent to the
issue of the prospectus with the statement included in the form
and context in which it is included; or

(b) there does not appear in the prospectus a statement that he has
given and has not withdrawn his consent as mentioned in sub-
paragraph (a). -

(3) For the purposes of this Article, a statement is deemed to be
included in a prospectus if it is contained in it, or in any report or
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memorandum appearing on its face, or by reference incorporated in, or
issued with, the prospectus.

Restrictions on allotment to be secured in prospectus

85.—(1) It is unlawful for a person to issue, circulate or distribute in
Northern Ireland a prospectus offering for subscription shares in or
debentures of a company incorporated or to be incorporated outside the
United Kingdom (whether the company has or has not established, or
when formed will or will not establish, a place of business in the United
Kingdom), unless the prospectus complies with the following condition.

(2) The prospectus must have the effect, where an application is made
in pursuance of it, of rendering all persons concerned bound by all the
provisions (other than penal provisions) of Articles 92, 96 and 97
(restrictions on allotment), so far as applicable.

Stock exchange certificate exempting from compliance with Schedule 3
86.—(1) This Article applies where—

(a) it is proposed to offer to the public by a prospectus issued
generally any shares in or debentures of a company
incorporated or to be incorporated outside the United Kingdom
(whether the company has or has not established, or when
formed will or will not establish, a place of business in the
United Kingdom), and

(b) application is made to a prescribed stock exchange for permis-
sion for those shares or debentures to be listed on that stock
exchange.

(2) There may on the applicant’s request be given by or on behalf of
that stock exchange a certificate that, having regard to the proposals (as
stated in the request) as to the size and other circumstances of the issue of
shares or debentures and as to any limitation on the number and class of
persons to whom the offer is to be made, compliance with Schedule 3
would be unduly burdensome.

(3) If a certificate is given under paragraph (2), and if the proposals
mentioned in that paragraph are adhered to and the particulars and
information required to be published in connection with the application
for permission to the stock exchange are so published, then—

(a) a prospectus giving the particulars and information in the form
in which they are so required to be published is deemed to
comply with Schedule 3, and

(b) except as respects the requirement for the prospectus to be
dated, Article 82 does not apply to any issue, after the permis-
sion applied for is given, of a prospectus or form of application
relating to the shares or debentures.

Registration of prospectus before issue -

87.—(1) It is unlawful for a person to issue, circulate or distribute in
Northern Ireland a prospectus offering for subscription shares in or
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when formed will or will not establish, a place of business in the United
Kingdom), unless before the issue, circulation or distribution of the
prospectus in Northern Ireland the requirements of this Article have
been complied with.

(2) A copy of the prospectus, certified by the chairman and two other
directors of the company as having been approved by resolution of the
managing body, must have been delivered for registration to the registrar
or the registrar of companies as defined in the Companies Act 1985. 1985¢.6

(3) The prospectus must state on the face of it that a copy has been so
delivered and the following must be endorsed on or attached to that copy
of the prospectus—

(a) any consent to the issue of the prospectus which is required by
Article 84;

(b) a copy of any contract required by paragraph 11 of Schedule 3
to be stated in the prospectus or, in the case of a contract not
reduced into writing, a memorandum giving full particulars of
it; and

(c) where the persons making any report required by Part II of
Schedule 3 have made in it or have, without giving the reasons,
indicated in it any such adjustments as are mentioned in
paragraph 21 of that Schedule, a written statement signed by
those persons setting out the adjustments and giving the reasons
for them.

(4) If in the case of a prospectus deemed by virtue of a certificate under
Article 86 to comply with Schedule 3, a contract or a copy of it, or a
memorandum of a contract, is required to be available for inspection in
connection with the application under that Article to the stock exchange,
a copy or (as the case may be) a memorandum of the contract must be
endorsed on or attached to the copy of the prospectus delivered to the
registrar for registration.

(5) References in paragraphs (3)(b) and (4) to the copy of a contract
are, in the case of a contract wholly or partly in a foreign language, to a
copy of a translation of the contract into English, or a copy embodying a
translation into English of the parts in a foreign language (as the case
may be); and—

(a) the translation must in either case be certified in the prescribed
manner to be a correct translation, and

(b) the reference in paragraph (4) to a copy of a contract required to
be available for inspection includes a copy of a translation of it
or a copy embodying a translation of parts of it.

Consequences (criminal and civil) of contravention of Articles 82 to 87

88.—(1) A person who is knowingly responsible for the issue, circula-
tion or distribution of a prospectus, or for the issue of a form of
' 75
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application for shares or debentures, in contravention of any of the
provisions of Articles 82 to 87 is liable to a fine.

(2) Articles 77, 78 and 79 extend to every prospectus offering for
subscription shares in or debentures of a company incorporated or to be
incorporated outside the United Kingdom (whether the company has or
has not established, or when formed will or will not establish, a place of
business in the United Kingdom), substituting for any reference to
Article 71 a reference to Article 84.

(3) In the event of contravention of any of the requirements of Article
82(2) as regards the particulars to be contained in the prospectus, or
Article 82(3) as regards compliance with Schedule 3, a director or other
person responsible for the prospectus incurs no liability by reason of the
contravention if—

(a) as regards any matter not disclosed, he proves that he was not
cognisant of it, or

(b) he proves that the contravention arose from an honest mistake
of fact on his part, or

(c) the contravention was in respect of matters which, in the
opinion of the court dealing with the case, were immaterial or
was otherwise such as ought, in the court’s opinion, having
regard to all the circumstances of the case, reasonably to be
excused.

(4) In the event of failure to include in a prospectus to which this
Chapter applies a statement with respect to the matters contained in
paragraph 13 of Schedule 3, no director or other person incurs any
liability in respect of the failure unless it is proved that he had knowledge
of the matters not disclosed.

(5) Nothing in Article 82 or 83 or this Article limits or diminishes any
liability which a person may incur under the general law or this Order,
apart from those provisions.

Supplementary

89.—(1) Where a document by which the shares in or debentures of a
company incorporated outside the United Kingdom are offered for sale
to the public would, if the company had been a company incorporated
under this Order, have been deemed by virtue of Article 68 to be a
prospectus issued by the company, that document is deemed, for the
purposes of this Chapter, a prospectus so issued.

(2) An offer of shares or debentures for subscription or sale to a person
whose ordinary business it is to buy or sell shares or debentures (whether
as principal or agent) is not deemed an offer to the public for those

purposes.

(3) In this Chapter “shares™ and “debentures” have the same meaning
as when those expressions are used, elsewhere in this Order, in relation to
a company incorporated under this Order.
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ALLOTMENT OF SHARES AND DEBENTURES
General provisions as to allotment

Authority of company required for certain allotments

90.—(1) The directors of a company shall not exercise any power of
the company to allot relevant securities unless they are, in accordance
with this Article, authorised to do so by—

(a) the company in general meeting; or
(b) the company’s articles.
(2) In this Article “relevant securities” means—

(a) shares in the company other than shares shown in the
memorandum to have been taken by the subscribers to it or
shares allotted in pursuance of an employees’ share scheme, and

(b) any right to subscribe for, or to convert any security into, shares
in the company (other than shares so allotted);

and a reference to the allotment of relevant securities includes the grant
of such a right but (subject to paragraph (6)) not the allotment of shares
pursuant to such a right.

(3) Authority under this Article may be given for a particular exercise
of the power or for its exercise generally, and may be unconditional or
subject to conditions.

(4) The authority must state the maximum amount of relevant securi-
ties that may be allotted under it and the date on which it will expire,
which must be not more than 5 years from whichever is relevant of the
following dates—

(a) in the case of an authority contained in the company’s articles at
the time of its original incorporation, the date of that incorpora-
tion; and

(b) in any other case, the date on which the resolution is passed by
virtue of which the authority is given;

but such an authority (including an authority contained in the com-
pany’s articles) may be previously revoked or varied by the company in
general meeting.

(5) The authority may be renewed or further renewed by the company
in general meeting for a further period not exceeding S years; but the
resolution must state (or restate) the amount of relevant securities which
may be allotted under the authority or, as the case may be, the amount
remaining to be allotted under it, and must specify the date on which the
renewed authority will expire.

(6) In relation to an authority under this Article for the grant of such
rights as are mentioned in paragraph (2)(b), the reference in paragraph
(4) (as also the corresponding reference in paragraph (5)) to the
maximum amount of relevant securities that may be allotted under the
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authority is to the maximum amount of shares which may be allotted
pursuant to the rights.

(7) The directors may allot relevant securities, notwithstanding that
any authority under this Article has expired, if they are allotted in
pursuance of an offer or agreement made by the company before the
authority expired and the authority allowed it to make an offer or
agreement which would or might require relevant securities to be allotted
after the authority expired.

(8) A resolution of a company to give, vary, revoke or renew such an
authority may, notwithstanding that it alters the company’s articles, be
an ordinary resolution; but it is in any case subject to Article 388 (copy to
be forwarded to registrar within 15 days).

(9) A director who knowingly and wilfully contravenes, or permits or
authorises a contravention of, this Article is liable to a fine.

(10) Nothing in this Article affects the validity of any allotment.

(11) This Article does not apply to any allotment of relevant securities
by a company, other than a public company registered as such on its
original incorporation, if it is made in pursuance of an offer or agreement
made before the earlier of the following two dates—

(a) the date of the holding of the first general meeting of the
company after its registration or re-registration as a public
company, and

(b) 1st January 198S;

but any resolution to give, vary or revoke an authority for the purposes
of Article 16 of the Order of 1981 or this Article has effect for those
purposes if passed at any time on or after 10th June 1981.

Restriction on public offers by private company

91.—(1) A private limited company (other than a company limited by
guarantee and not having a share capital) commits an offence if it—
(a) offers to the public (whether for cash or otherwise) any shares in
or debentures of the company; or

(b) allots or agrees to allot (whether for cash or otherwise) any
shares in or debentures of the company with a view to all or any
of those shares or debentures being offered for sale to the public
(within the meaning given to that expression by Articles 68 to
70). ,

(2) A company guilty of an offence under this Article, and any officer

. of it who is in default, is liable to a fine.

(3) Nothing in this Article affects the validity of any allotment or sale
of shares or debentures, or of any agreement to allot or sell shares or
debentures.

Application for, and allotment of, shares-and debentures

92.—(1) No allotment shall be made of a company’s shares or
debentures in pursuance of a prospectus issued generally, and no



THE COMPANIES (NI) ORDER 1986

proceedings shall be taken on applications made in pursuance of a
prospectus so issued, until the beginning of the third day after that on
which the prospectus is first so issued or such later time (if any) as may be
specified in the prospectus.

(2) The beginning of that third day, or that later time, is “the time of
the opening of the subscription lists”.

(3) In paragraph (1), the reference to the day on which the prospectus
is first issued generally is to the day when it is first so issued as a
newspaper advertisement; and if it is not so issued as a newspaper
advertisement before the third day after that on which it is first so issued
in any other manner, the reference is to the day on which it is first so
issued in any manner.
(4) In reckoning for this purpose the third day after another day—
(a) any intervening day which is a Saturday or Sunday, or whichis a
bank holiday, is to be disregarded; and
(b) if the third day (as so reckoned) is itself a Saturday or Sunday,
or a bank holiday, there is to be substituted the first day after
that which is none of them.

(5) The validity of an allotment is not affected by any contravention of
paragraphs (1) to (4); but in the event of contravention, the company
and every officer of it who is in default is liable to a fine.

(6) As applying to a prospectus offering shares or debentures for sale,
paragraphs (1) to (5) are modified as follows—
(a) for references to allotment, substitute references to sale; and
(b) for the reference to the company and every officer of it who is in
default, substitute a reference to any person by or through
whom the offer is made and who knowingly and wilfully
authorises or permits the contravention.

(7) An application for shares in or debentures of a company which is
made in pursuance of a prospectus issued generally is not revocable until
after the expiration of the third day after the time of the opening of the
subscription lists, or the giving before the expiration of that day of the
appropriate public notice; and that notice is one given by some person
responsible under Articles 77 to 79 for the prospectus and having the
effect under those Articles of excluding or limiting the responsibility of
the giver.

No allotment unless minimum subscription received

93.—(1) No allotment shall be made of any share capital of a company
offered to the public for subscription unless—

(a) there has been subscribed the amount stated in the prospectus as
the minimum amount which, in the opinion of the directors,
must be raised by the issue of share capital in order to provide
for the matters specified in paragraph 2 of Schedule 3 (prelimi-
nary expenses, purchase of property, working capital, etc.); and

(b) the sum payable on application for the amount so stated has
been paid to and received by the company.
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(2) For the purposes of paragraph (1)(b), a sum is deemed paid to the
company, and received by it, if a cheque for that sum has been received
in good faith by the company and the directors have no reason for
suspecting that the cheque will not be paid.

(3) The amount so stated in the prospectus is to be reckoned
exclusively of any amount payable otherwise than in cash and is known
as *‘the minimum subscription”.

(4)If the above conditions have not been complied with on the
expiration of 40 days after the first issue of the prospectus, all money
received from applicants for shares shall be forthwith repaid to them
without interest.

(5) If any of the money is not repaid within 48 days after the issue of
the prospectus, the directors of the company are jointly and severally
liable to repay it with interest at the rate of 5 per cent. per annum from
the expiration of the 48th day; except that a director is not so liable if he
proves that the default in the repayment of the money was not due to any
misconduct or negligence on his part.

(6) Any condition requiring or binding an applicant for shares to
waive compliance with any requirement of this Article is void.

(7) This Article does not apply to an allotment of shares subsequent to
the first allotment of shares offered to the public for subscription.

Allotment where issue not Sfully subscribed

94.—(1) No allotment shall be made of any share capital of a public
company offered for subscription unless—

(a) that capital is subscribed for in full; or
(b) the offer states that, even if the capital is not subscribed for in
full, the amount of that capital subscribed for may be allotted in
any event or in the event of the conditions specified in the offer
being satisfied;
and, where conditions are so specified, no allotment of the capital shall

be made by virtue of sub-paragraph (b) unless those conditions are
satisfied.

This is without prejudice to Article 93.

(2) If shares are prohibited from being allotted by paragraph (1) and
40 days have elapsed after the first issue of the prospectus, all money
received from applicants for shares shall be forthwith repaid to them
without interest.

(3) If any of the money is not repaid within 48 days after the issue of
the prospectus, the directors of the company are jointly and severally
liable to repay it with interest at the rate of S per cent. per annum from
the expiration of the 48th day; except that a director is not so liable if he
proves that the default in repayment was not due to any misconduct or
negligence on his part.

(4) This Article applies in the case of st;ares offered as wholly or partly
payable otherwise than in cash as it applies in the case of shares offered
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for subscription (the word *“subscribed” in paragraph (1) being con-
strued accordingly).

(5) In paragraphs (2) and (3) as they apply to the case of shares offered
as wholly or partly payable otherwise than in cash, references to the
repayment of money received from applicants for shares include—

(a) the return of any other consideration so received (including, if
the case so requires, the release of the applicant from any
undertaking), or

(b) ifitis not reasonably practicable to return the consideration, the
payment of money equal to its value at the time it was so
received,

and references to interest apply accordingly.

(6) Any condition requiring or binding an applicant for shares to
waive compliance with any requirement of this Article is void.

Effect of irregular allotment

95.—1) An allotment made by a company to an applicant in con-
travention of Article 93 or 94 is voidable at the instance of the applicant
within one month after the date of the allotment, and not later, and is so
voidable notwithstanding that the company is in the course of being
wound up.

(2) If a director of a company knowingly contravenes, or permits or
authorises the contravention of, any provision of either of those Articles
with respect to allotment, he is liable to compensate the company and the
allottee respectively for any loss, damages or costs which the company or
the allottee may have sustained or incurred by the contravention.

(3) But proceedings to recover any such loss, damages or costs shall
not be commenced after the expiration of 2 years from the date of the
allotment.

Allotment of shares, etc. to be listed on a stock exchange

96.—(1) This Article applies where a prospectus, whether issued
generally or not, states that application has been or will be made for
permission for the shares or debentures offered by it to be listed on any
stock exchange.

(2) An allotment made on an apphcatlon in pursuance of the pros-
pectus is, whenever made, void if the permission has not been applied for
before the third day after the first issue of the prospectus or, if the
permission has been refused, before the expiration of 3 weeks from the
date of the closing of the subscription lists or such longer period (not
exceeding 6 weeks) as may, within those 3 weeks, be notified to the
applicant for permission by or on behalf of the stock exchange.

(3) In reckoning for this purpose the third day after another day—

(a) any intervening day which is a Saturday or Sunday, or whichisa
bank holiday, is to be disregarded; and
81
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(b) if the third day (as so reckoned) is itself a Saturday or Sunday or
a bank holiday, there is to be substituted the first day after that
which is none of them.

(4) Where permission has not been applied for as mentioned in
paragraph (2), or has been refused as so mentioned, the company shall
forthwith repay (without interest) all money received from applicants in
pursuance of the prospectus.

(5) If any of the money is not repaid within 8 days after the company
becomes liable to repay it, the directors of the company are jointly and
severally liable to repay the money with interest at the rate of S per cent.
per annum from the expiration of the 8th day, except that a director is
not liable if he proves that the default in the repayment of the money was
not due to any misconduct or negligence on his part.

(6) All money received from applicants inpursuance of the prospectus
shall be kept in a separate bank account so long as the company may
become liable to repay it under paragraph (4); and if default is made in
complying with this paragraph, the company and every officer of it who
is in default is liable to a fine.

(7) Any condition requiring or binding an applicant for shares or
debentures to waive compliance with any requirement of this Article is
void.

(8) For the purposes of this Article, permission is not deemed to be
refused if it is intimated that the application for it, though not at present
granted, will be given further consideration.

(9) This Article has effect in relation to shares or debentures agreed to
be taken by a person underwriting an offer of them by a prospectus as if
he had applied for them in pursuance of the prospectus.

Operation of Article 96 where prospectus offers shares for sale

97.—(1) This Article has effect as regards the operation of Article 96 in
relation to a prospectus offering shares for sale.

(2) Paragraphs (1) and (2) of that Article apply, but with the substitu-
tion for the reference in paragraph (2) to allotment of a reference to sale.
(3) Paragraphs (4) and (5) of that Article do not apply; but—

(a) if the permission referred to in paragraph (2) of that Article has
not been applied for as there mentioned, or has been refused as
there mentioned, the offeror of the shares shall forthwith repay
(without interest) all money received from applicants in pursu-
ance of the prospectus, and

(b) if any such money has not been repaid within 8 days after the
offeror becomes liable to repay it, he becomes liable to pay
interest on the money due, at the rate of S per cent. per annum
from the end of the 8th day.

(4) Paragraphs (6) to (9) of that Article apply, except that in paragraph
(6)— -
(a) for the first reference to the company there is substituted a

reference to the offeror, and
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(b) for the reference to the company and every officer of the PART V
company who is in default there is substituted a reference to any
person by or through whom the offer is made and who know-
ingly and wilfully authorises or permits the default.

Return as to allotments, etc.

98.—(1) This Article applies to 2 company limited by shares and to a
company limited by guarantee and having a share capital.

(2) When such a company makes an allotment of its shares, the
company shall within one month thereafter deliver to the registrar for
registration— '

(a) a return of the allotments (in the prescribed form) stating the
number and nominal amount of the shares comprised in the
allotment, the names and addresses of the allottees, and the
amount (if any) paid or due and payable on each share, whether
on account of the nominal value of the share or by way of
premium; and

(b) in the case of shares allotted as fully or partly paid up otherwise
than in cash—

(1) a contract in writing constituting the title of the allottee to the

- allotment together with any contract of sale, or for services or

other consideration in respect of which that allotment was
made (such contracts being duly stamped), and

(i1) a return stating the number and nominal amount of shares so
allotted, the extent to which they are to be treated as paid up,
and the consideration for which they have been allotted.

(3) Where such a contract as mentioned in paragraph (2) is not
reduced to writing, the company shall within one month after the
allotment deliver to the registrar for registration the prescribed particu-
lars of the contract stamped with the same stamp duty as would have
been payable if the contract had been reduced to writing.

(4) Those particulars are deemed an instrument within the meaning of
the Stamp Act 1891; and the registrar may, as a condition of filing the 1891 c.39
particulars, require that the duty payable on them be adjudicated under
section 12 of that Act.

(5) If default is made in complying with this Article, every officer of the
company who is in default is liable to a fine and, for continued
contravention, to a daily default fine, but subject as follows.

(6) In the case of default in delivering to the registrar within one
month after the allotment any document required by this Article to be
delivered, the company, or any officer liable for the default, may apply to
the court for relief; and the court, if satisfied that the omission to deliver
the document was accidental or due to inadvertence or that it is just and
equitable to grant relief, may make an order extending the time for the
delivery of the document for such period as the court thinks proper.
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Pre-emption rights

Offers to shareholders to be on pre-emptive basis

99.—(1) Subject to the provisions of this Article and Articles 100 to
106, a company proposing to allot equity securities (as defined in Article
104)—

(a) shall not allot any of them on any terms to a person unless it has
made an offer to each person who holds relevant shares or
relevant employee shares to allot to him on the same or more
favourable terms a proportion of those securities which is as
nearly as practicable equal to the proportion in nominal value
held by him of the aggregate of relevant shares and relevant
employee shares, and

(b) shall not allot any of those securities to a person unless the
period during which any such offer may be accepted has expired
or the company has received notice of the acceptance or refusal
of every offer so made.

(2) Paragraph (3) applies to any provision of a company’s
memorandum or articles which requires the company, when proposing
to allot equity securities consisting of relevant shares of any particular
class, not to allot those securities on any terms unless it has complied
with the condition that it makes such an offer as is described in
paragraph (1) to each person who holds relevant shares or relevant
employee shares of that class.

(3) If in accordance with a provision to which this paragraph applies—
(a) a company makes an offer to allot securities to such a holder,
and
(b) he or anyone in whose favour he has renounced his right to their
allotment accepts the offer,

paragraph (1) does not apply to the allotment of those securities, and the
company may allot them accordingly; but this is without prejudice to the
application of paragraph (1) in any other case.

(4) Paragraph (1) does not apply to a particular allotment of equity
securities if these are, or are to be, wholly or partly paid up otherwise
than in cash; and securities which a company has offered to allot to a
holder of relevant shares or relevant employee shares may be allotted to
him, or anyone in whose favour he has renounced his right to their
allotment, without contravening paragraph (1)(b).

(5) Paragraph (1) does not apply to the allotment of securities which
would, apart from a renunciation or assignment of the right to their
allotment, be held under an employees’ share scheme.

Communication of pre-emption offers to shareholders

00.—(1) This Article has effect as to the manner in which offers
required by Article 99(1), or by a provision to which Article 99(3)
applies, are to be made to holders of a company’s shares.
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(2) Subject to paragraphs (3) to (7), an offer shall be in writing and PART V
shall be made to a holder of shares either personally or by sending it by
post (that is to say, prepaying and posting a letter containing the offer) to
him or to his registered address or, if he has no registered address in the
United Kingdom, to the address in the United Kingdom supplied by him
to the company for the giving of notice to him.

If sent by post, the offer is deemed to be made at the time at which the
letter would be delivered in the ordinary course of post.

(3) Where shares are held by 2 or more persons jointly, the offer may
be made to the joint holder first named in the register of members in
respect of the shares.

(4) In the case of a holder’s death or bankruptcy, the offer may be
made—

(a) by sending it by post in a prepaid letter addressed to the perscns
claiming to be entitled to the shares in consequence of the death
or bankruptcy by name, or by the title of representatives of the
deceased, or assignee in bankruptcy, or by any like description,
at the address in the United Kingdom supplied for the purpose
by those so claiming, or

(b) until such an address has been so supplied, by giving the notice
in any manner in which it might have been given if the death or
bankruptcy had not occurred.

(5) If the holder—

(@) has no registered address in the United Kingdom and has not
given to the company an address in the United Kingdom for the
service of notices on him, or

(b) is the holder of a share warrant,

the offer may be made by causing it, or a notice specifying where a copy
of it can be obtained or inspected, to be published in the Belfast Gazette.

(6) The offer must state a period of not less than 21 days during which
it may be accepted; and the offer shall not be withdrawn before the end
of that period.

(7) This Article does not invalidate a provision to which Article 99(3)
applies by reason that that provision requires or authorises an offer
under it to be made in contravention of any of paragraphs (1) to (6); but,
to the extent that the provision requires or authorises such an offer to be
so made, it is of no effect.

Exclusion of Articles 99 and 100 by private company

101.—(1) Article 99(1), 100(1) to (5) or 100(6) may, as applying to
allotments by a private company of equity securities or to such allot-
ments of a particular description, be excluded by a provision contained
in the memorandum or articles of that company.

(2) A requirement or authority contained in the memorandum or
articles of a private company, if it is inconsistent with any of those
Articles, has effect as a provision excluding that Article; but a provision
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to which Article 99(3) applies is not to be treated as inconsistent with
Article 99(1).

Consequences of contravening Articles 99 and 100

102.—(1) If there is a contravention of Article 99(1), or of Article
100(1) to (5) or of Article 100(6), or of a provision to which Article 99(3)
applies, the company, and every officer of it who knowingly authorised
or permitted the contravention, are jointly and severally liable to
compensate any person to whom an offer should have been made under
the Article or provision contravened for any loss, damage, costs or
expenses which the person has sustained or incurred by reason of the
contravention.

(2) However, no proceedings to recover any such loss, damage, costs
or expenses shall be commenced after the expiration of 2 years from the
delivery to the registrar of the return of allotments in question or, where
equity securities other than shares are granted, from the date of the
grant.

Saving for other restrictions as to offers

103.—(1) Articles 99 to 102 are without prejudice to any statutory
provision by virtue of which a company is prohibited (whether generally
or in specified circumstances) from offering or allotting equity securities
to any person.

(2) Where a company cannot by virtue of such a statutory provision
offer or allot equity securities to a holder of relevant shares or relevant
employee shares, those Articles have effect as if the shares held by that
holder were not relevant shares or relevant employee shares.

Interpretation for Articles 99 to 106

104.—(1) The following paragraphs apply for the interpretation of
Articles 99 to 106.

(2) “Equity security”, in relation to a company, means a relevant share
in the company (other than a share shown in the memorandum to have
been taken by a subscriber to the memorandum or a bonus share), or a
right to subscribe for, or to convert securities into, relevant shares in the
company.

(3) A reference to the allotment of equity - securities or of equity
securities consisting of relevant shares of a particular class includes the
grant of a right to subscribe for, or to convert any securities into,
relevant shares in the company or (as the case may be) relevant shares of
a particular class; but such a reference does not include the allotment of
relevant shares pursuant to such a right.

(4) “Relevant employee shares™, in relation to a company, means
shares of the company which would be relevant shares in it but for the
fact that they are held by a person who acquired them in pursuance of an
employees’ share scheme.
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(5) "Relevant shares”, in relation to a company, means shares in the PART V
company other than—

(a) shares which as respects dividends and capital carry a right to
participate only up to a specified amount in a distribution, and

(b) shares which are held by a person who acquired them in
pursuance of an employees’ share scheme or, in the case of
shares which have not been allotted, are to be allotted in
pursuance of such a scheme.

(6) A reference to a class of shares is to shares to which the same rights
are attached as to voting and as to participation, both as respects
dividends and as respects capital, in a distribution.

(7) In relation to an offer to allot securities required by Article 99(1) or
by any provision to which Article 99(3) applies, a reference in Articles 99
to 103 and this Article (however expressed) to the holder of shares of any
description is to whoever was at the close of business on a date, to be
specified in the offer and to fall in the period of 28 days immediately
before the date of the offer, the holder of shares of that description.

Disapplication of pre-emption rights
105.—(1) Where the directors of a company are generally authorised
for the purposes of Article 90, they may be given power by the articles of
association, or by a special resolution of the company, to allot equity
securities pursuant to that authority as if—
(a) Article 99(1) did not apply to the allotment, or

(b) that Article applied to the allotment with such modifications as
the directors may determine;

and where the directors make an allotment under this paragraph,
Articles 99 to 104 have effect accordingly.

(2) Where the directors of a company are authorised for the purposes
of Article 90 (whether generally or otherwise), the company may by
special resolution resolve either—

(a) that Article 99(1) shall not apply to a specified  allotment of
equity securities to be made pursuant to that authority, or

(b) that that Article shall apply to the allotment with such modifica-
tions as may be specified in the resolution;

and where such a resolution is passed, Articles 99 to 104 have effect
accordingly.

(3) The power conferred by paragraph (1) or a special resolution under
paragraph (2) ceases to have effect when the authority to which it relates
is revoked or would (if not renewed) expire; but if the authority is
renewed, the power or (as the case may be) the resolution may also be
renewed, for a period not longer than that for which the authority is
renewed, by a special resolution of the company.

(4) Notwithstanding that any such power or resolution has expired,
the directors may allot equity securities in pursuance of an offer or
agreement previously made by the company, if the power or resolution
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enabled the company to make an offer or agreement which would or
might require equity securities to be allotted after it expired.

(5) A special resolution under paragraph (2), or a special resolution to
renew such a resolution, shall not be proposed unless it is recommended
by the directors and there has been circulated, with the notice of the
meeting at which the resolution is proposed, to the members entitled to
have that notice a written statement by the directors setting out—

(a) their reasons for making the recommendation,

(b) the amount to be paid to the company in respect of the equity
securities to be allotted, and

(c) the directors’ justification of that amount.

(6) A person who knowingly or recklessly authorises or permits the
inclusion in a statement circulated under paragraph (5) of any matter
which is misleading, false or deceptive in a material particular is liable to
imprisonment or a fine, or both.

Saving for company’s pre-emption procedure operative before 1985

106.—(1) Where a company which is re-registered or registered as a
public company is or, but for the provisions of the Order of 1981 and the
statutory provisions replacing it, would be subject at the time of re-
registration or (as the case may be) registration to a pre-1985 pre-
emption requirement, Articles 99 to 105 do not apply to an allotment of
the equity securities which are subject to that requirement.

(2) A *‘pre-1985 pre-emption requirement” is a requirement imposed
(whether by the company’s memorandum or articles, or otherwise)
before the relevant date by virtue of which the company must, when
making an allotment of equity securities, make an offer to allot those
securities or some of them in a manner which (otherwise than because
involving a contravention of Article 100(1) to (5) or 100(6)) is incon-
sistent with Articles 99 to 104; and ““the relevant date” is—

(a) except in a case falling within sub-paragraph (b), 1st January
1985, and

(b) in the case of a company which was re-registered or registered as
a public company on an application made before that date, the
date on which the application was made.

(3) A requirement which—
(a) is imposed on a private company (having been so imposed

before the relevant date) otherwise than by the company’s
memorandum or articles, and

(b) if contained in the company’s memorandum or articles, would
have effect under Article 101 to the exclusion of any provisions
of Articles 99 to 104,

has effect, so long as the company remains a private company as if it
were contained in its memorandum or articles.

(4) If on the relevant date a company, other than a public company
registered as such on its original incorporation, was subject to such a
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requirement as is mentioned in Article 99(2) imposed otherwise than by PART V
its memorandum or articles, the requirement is to be treated for the

purposes of Articles 99 to 104 as if it were contained in the company’s
memorandum or articles.

Commissions and discounts

Power of company to pay commissions

107.—(1) It is lawful for a company to pay a commission to any
person in consideration of his subscribing or agreeing to subscribe
(whether absolutely or conditionally) for any shares in the company, or
procuring or agreeing to procure subscriptions (whether absolute or
conditional) for any shares in the company, if the following conditions
are satisfied.

(2) The payment of the commission must be authorised by the
company's articles; and—

(a) the commission paid or agreed to be paid must not exceed 10 per
cent. of the price at which the shares are issued or the amount or
rate authorised by the articles, whichever is the less; and

(b) the amount or rate per cent. of commission paid or agreed to be
paid, and the number of shares which persons have agreed for a
commission to subscribe absolutely, must be disclosed in the
manner required by paragraph (3).

(3) Those matters must, in the case of shares offered to the public for
subscription, be disclosed in the prospectus; and in the case of shares not
so offered—

(a) they must be disclosed in a statement in the prescribed form
signed by every director of the company or by his agent
authorised in writing, and delivered (before payment of the
commission) to the registrar for registration; and

(b) where a circular or notice (not being a prospectus) inviting
subscription for the shares is issued, they must also be disclosed
in that circular or notice.

(4) If default is made in complying with paragraph (3)(a) as regards
delivery to the registrar of the statement in prescribed form, the
company and every officer of it who is in default is liable to a fine.

Apart from Article 107, commissions and discounts barred

108.—(1) Except as permitted by Article 107, no company shall apply
any of its shares or capital money either directly or indirectly in payment
of any commission, discount or allowance to any person in consideration
of his subscribing or agreeing to subscribe (whether absolutely or
conditionally) for any shares in the company. or procuring or agreeing to
procure subscriptions (whether absolute or conditional) for any shares in
the company. -

(2) This applies whether the shares or money be so applied by being
added to the purchase money of any property acquired by the company
, : 89
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or to the contract price of any work to be executed for the company, or
the money be paid out of the nominal purchase money or contract price,
or otherwise.

(3) Nothing in Article 107 or this Article affects the power of a
company to pay such brokerage as has heretofore been lawful.

(4) A vendor to, or promoter of, or other person who receives payment
in money or shares from, a company has and is deemed always to have
had power to apply any part of the money or shares so received in
payment of any commission, the payment of which, if made directly by
the company, would have been lawful under Article 107 and this Article.

Amount to be paid for shares; the means of payment

General rules as to payment for shares on allotment

109.—(1) Subject to the following provisions of this Part, shares
allotted by a company, and any premium on them, may be paid up in
money or money’s worth (including goodwill and know-how).

(2) A public company shall not accept at any time, in payment up of its
shares or any premium on them, an undertaking given by any person
that he or another should do work or perform services for the company
or any other person.

(3) If a public company accepts such an undertaking in payment up of
its shares or any premium on them, the holder of the shares when they or
the premium are treated as paid up (in whole or in part) by the
undertaking is liable—

(a) to pay the company in respect of those shares an amount equal
to their nominal value, together with the whole of any premium
or, if the case so requires, such proportion of that amount as is
treated as paid up by the undertaking; and

(b) to pay interest at the appropriate rate on the amount payable
under sub-paragraph (a).

(4) This Article does not prevent a company from allotting bonus
shares to its members or from paying up, with sums available for the
purpose, any amounts for the time being unpaid on any of its shares
(whether on account of the nominal value of the shares or by way of
premium).

(5) The reference in paragraph (3) to the holder of shares includes any
person who has an unconditional right to be included in the company’s
register of members in respect of those shares or to have an instrument of
transfer of them executed in his favour.

Prohibition on allotment of shares at a discount

110.—(1) A company’s shares shall not be allotted at a discount.
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(2) If shares are allotted in contravention of this Article, the allottee is
liable to pay the company an amount equal to the amount of the
discount, with interest at the appropriate rate.

Shares to be allotted as at least one-quarter paid-up

111.—(1) A public company shall not allot a share except as paid up at
least as to one-quarter of its nominal value and the whole of any
premium on it.

(2) Paragraph (1) does not apply to shares allotted in pursuance of an
employees’ share scheme.

(3) If a company allots a share in contravention of paragraph (1), the
share is to be treated as if one-quarter of its nominal value, together with
the whole of any premium on it, had been received.

(4) But the allottee is liable to pay the company the minimum amount
which should have been received in respect of the share under paragraph
(1) (less the value of any consideration actually applied in payment up, to
any extent, of the share and any premium on it), with interest at the
appropriate rate.

(5) Paragraphs (3) and (4) do not apply to the allotment of bonus
shares, unless the allottee knew or ought to have known that the shares
were allotted in contravention of paragraph (1).

Restriction on payment by long-term undertaking

112.—(1) A public company shall not allot shares as fully or partly
paid up (as to their nominal value or any premium on them) otherwise
than in cash if the consideration for the allotment is or includes an
undertaking which is to be, or may be, performed more than 5 years after
the date of the allotment.

(2) If a company allots shares in contravention of paragraph (1), the
allottee is liable to pay the company an amount equal to the aggregate of
their nominal value and the whole of any premium (or, if the case so
requires, so much of that aggregate as is treated as paid up by the
undertaking), with interest at the appropriate rate.

(3) Where a contract for the allotment of shares does not contravene
paragraph (1), any variation of the contract which has the effect that the
contract would have contravened that paragraph, if the terms of the
contract as varied had been its original terms, is void.

(4) Paragraph (3) applies also to the variation by a public company of
the terms of a contract entered into before the company was re-registered
as a public company.

(5) Paragraph (6) applies where a public company allots shares for a
consideration which consists of or includes (in accordance with
paragraph (1)) an undertaking which 1s to be performed within 5 years of
the allotment, but the undertaking is not performed within the period
allowed by the contract for the allotment of the shares.
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(6) The allottee is then liable to pay the company, at the end of the
period so allowed, an amount equal to the aggregate of the nominal
value of the shares and the whole of any premium (or, if the case so
requires, so much of that aggregate as is treated as paid up by the
undertaking), with interest at the appropriate rate.

(7) A reference in this Article to a contract for the allotment of shares
includes an ancillary contract relating to payment in respect of them.

Non-cash consideration to be valued before allotment

113.—(1) A public company shall not allot shares as fully or partly -
paid up (as to their nominal value or any premium on them) otherwise
than in cash unless—

(a) the consideration for the allotment has been independently
valued under Article 118; and

(b) a report with respect to its value has been made to the company
by a person appointed by the company (in accordance with that
Article) during the 6 months immediately preceding the allot-
ment of the shares; and

(¢) a copy of the report has been sent to the proposed allottee.

(2) Where an amount standing to the credit of any of a company’s
reserve accounts, or of its profit and loss account, is applied in paying up
(to any extent) any shares allotted to members of the company or any
premiums on shares so allotted, the amount applied does not count as
consideration for the allotment, and accordingly paragraph (1) does not
apply in that case.

(3) Paragraph (1) does not apply to the allotment of shares by a
company in connection with an arrangement providing for the allotment
of shares in that company on terms that the whole or part of the
consideration for the shares allotted is to be provided by the transfer to
that company (or the cancellation) of all or some of the shares, or of all
or some of the shares of a particular class, in another company (with or
without the issue to that company of shares, or of shares of any
particular class, in that other company).

(4) But paragraph (3) does not exclude the application of paragraph
(1) unless under the arrangement it is open to all the holders of the shares
in the other company in question (or, where the arrangement applies
only to shares of a particular class, to all the holders of shares in that
other company, being holders of shares of that class) to take part in the
arrangement.

In determining whether that is the case, shares held by or by a nominee
of the company proposing to allot the shares in connection with the
arrangement, or by or by a nominee of a company which is that
company’s holding company or subsidiary or a company which is a
subsidiary of its holding company, shall be disregarded.

(5) Paragraph (1) also does not apply to the allotment of shares by a
company in connection with its proposed merger with another company;
that is, where one of the companies proposes to acquire all the assets and
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liabilities of the other in exchange for the issue of shares or other PART V
securities in that one to shareholders of the other, with or without any
cash payment to those shareholders.

(6) If a company allots shares in contravention of paragraph (1) and
either—
(a) the allottee has not received the valuer’s report required by that
paragraph to be sent to him; or
(b) there has been some other contravention of this Article or
Article 118 which the allottee knew or ought to have known
amounted to a contravention,

the allottee is liable to pay the company an amount equal to the
aggregate of the nominal value of the shares and the whole of any
premium (or, if the case so requires, so much of that aggregate as is
treated as paid up by the consideration), with interest at the appropriate
rate.

(7) In this Article—

(a) “arrangement” means any agreement, scheme or arrangement
(including an arrangement sanctioned in accordance with
Article 418 (company compromise with creditors and members)
or Article 539 (liquidator in winding up accepting shares as
consideration for sale of company property)), and

(b) any reference to a company, except where it is or is to be
construed as a reference to a public company, includes any body
corporate and any body to which letters patent have been issued
under the Chartered Companies Act 1837. 1837¢.73

Transfer to public company of non-cash asset in initial period

114.—(1) A public company formed as such shall not, unless the
conditions of this Article have been complied with, enter into an
agreement with a person for the transfer by him during the initial period
of one or more non-cash assets to the company or another, if—

(a) that person is a subscriber to the company’s memorandum; and

(b) the consideration for the transfer to be given by the company is
equal in value at the time of the agreement to one-tenth or more
of the nominal value of the company’s share capital issued at
that time. '

(2) ““The initial period” for this purpose is 2 years beginning with the
date of the company being issued with a certificate under Article 127 (or
the previous corresponding provision) that it was entitled to do business.

(3) This Article applies also to a company re-registered as a public
company (except one re-registered under Article 10 of the Order of 1981
or Article 4 of the Consequential Provisions Order), or registered under
Article 634 (joint stock company) or the previous corresponding provi-
sion; but in that case— i

(a) there is substituted a reference in paragraph (1)(a) to a person
who is a member of the company on the date of registration or
re-registration, and
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PART.V (b) the initial period is then 2 years beginning with that date.

In this paragraph the reference to a company re-registered as a public
company includes a private company so re-registered which was a public
company before it was a private company.

(4) The conditions of this Article are as follows—

(a) the consideration to be received by the company, and any
consideration other than cash to be given by the company, must
have been independently valued under Article 119;

(b) a report with respect to the consideration to be so received and
given must have been made to the company in accordance with
that Article during the 6 months immediately preceding the date
of the agreement;

(¢) the terms of the agreement must have been approved by an
ordinary resolution of the company; and

(d) not later than the giving of the notice of the meeting at which the
resolution is proposed, copies of the resolution and report must
have been circulated to the members of the company entitled to
receive the notice and, if the person with whom the agreement in
question is proposed to be made is not then a member of the
company so entitled, to that person. .

(5) In paragraph (4)(a)—
(a) the reference to the consideration to be received by the company
is to the asset to be transferred to it or the advantage to the
company of the asset’s transfer to another person; and

(b) the specified condition is without prejudice to any requirement
to value any consideration for the purposes of Article 113.

(6) In the case of the following agreements, this Article does not
apply—

(a) where it is part of the company’s ordinary business to acquire,
or arrange for others to acquire, assets of a particular descrip-
tion, an agreement entered into by the company in the ordinary
course of its business for the transfer of an asset of that
description to it or to such a person, as the case may be; or

(b) an agreement entered into by the company under the super-
vision of the court, or of an officer authorised by the court for
the purpose, for the transfer of an asset to the company or to
another.

Agreements contravening Article 114

115.—(1) Paragraph (2) applies if a public company enters into an
agreement contravening Article 114, the agreement being made with the
person referred to in paragraph (1)(a) or (as the case may be) paragraph
(3) of that Article, and either— .

(a) that person has not received the valuer’s report required for
compliance with the conditions of that Article, or
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(b) there has been some other contravention of that Article or of PART V
Article 118(1), (2) or (5) or Article 119, which he knew or ought
to have known amounted to a contravention.

(2) The company is then entitled to recover from that person any
consideration given by it under the agreement, or an amount equal to the
value of the consideration at the time of the agreement; and the
agreement, so far as not carried out, is void.

(3) However, if the agreement is or includes an agreement for the
allotment of shares in the company, then—

(a) whether or not the agreement also contravenes Article 113,
paragraph (2) does not apply to it in so far as it is for the
allotment of shares; and

(b) the allottee is liable to pay the company an amount equal to the
aggregate of the nominal value of the shares and the whole of
any premium (or, if the case so requires, so much of that
aggregate as is treated as paid up by the consideration), with
interest at the appropriate rate.

Shares issued to subscribers of memorandum

116. Shares taken by a subscriber to the memorandum of ‘a public
company in pursuance of an undertaking of his in the memorandum,
and any premium on the shares, shall be paid up in cash.

Meaning of “the appropriate rate”’

117.In Articles 109 to 115 “the appropriate rate”, in relation to
interest, means 5 per cent. per annum or such other rate as may be
specified by order made by the Department subject to negative resolu-
tion.

Valuation provisions

Valuation and report (Articles 54 and 113)

118.—(1) The valuation and report required by Article 113 (or, where
applicable, Article 54) shall be made by an independent person, that is to
say a person qualified at the time of the report to be appointed, or
continue to be, an auditor of the company.

(2) However, where it appears to the independent person (from here
on referred to as ““the valuer™) to be reasonable for the valuation of the
consideration, or part of it, to be made (or for him to accept such a
valuation) by another person who—

(a) appears to him to have the requisite knowledge and experience
to value the consideration or that part of it; and

(b) is not an officer or servant of the company or any other body
corporate which is that company’s subsidiary or holding com-
pany or a subsidiary of that company’s holding company or a
partner or employee of such an officer or servant,
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PART V he may arrange for or accept such a valuation, together with a report
which will enable him to make his own report under this Article and
provide the note required by paragraph (6).

(3) The reference in paragraph (2)(b) to an officer or servant does not
include an auditor.

(4) The valuer’s report shall state—
(a) the nominal value of the shares to be wholly or partly paid for
by the consideration in question;
(b) the amount of any premium payable on the shares;

(c) the description of the consideration and, as respects so much of
the consideration as he himself has valued, a description of that
part of the consideration, the method used to value it and the
date of the valuation; -

(d) the extent to which the nominal value of the shares and any
premium are to be treated as paid up—

(1) by the consideration;
(i1) in cash.

(5) Where the consideration or part of it is valued by a person other
than the valuer himself, the latter’s report shall state that fact and shall
also—

(a) state the former’s name and what knowledge and experience he
has to carry out the valuation; and

(b) describe so much of the consideration as was valued by the other

person, and the method used to value it, and specify the date of
the valuation.

(6) The valuer’s report shall contain or be accompanied by a note by
him—
(a) in the case of a valuation made by a person other than himself,
that it appeared to himself reasonable to arrange for it to be so
made or to accept a valuation so made;

(b) whoever made the valuation, that the method of valuation was
reasonable in all the circumstances;

(c) that it appears to the valuer that there has been no material
change in the value of the consideration in question since the
valuation; and

(d) that on the basis of the valuation the value of the consideration,
together with any cash by which the nominal value of the shares
or any premium payable on them is to be paid up, is not less
than so much of the aggregate of the nominal value and the
whole of any such premium as is treated as paid up by the
consideration and any such cash.

(7) Where the consideration to be valued is accepted partly in payment
up of the nominal value of the shares and any premium and partly for
some other consideration given by the company, Article 113 (and, where
applicable, Article 54) and the foregoing provisions of this Article apply
as if references to the consideration accepted by the company included
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the proportion of that consideration which is properly attributable to the PART V
payment up of that value and any premium; and—

(a) the valuer shall carry out, or arrange for, such other valuations
as will enable him to determine that proportion; and

(b) his report shall state what valuations have been made under this
paragraph and also the reason for, and method and date of, any
such valuation and any other matters which may be relevant to
that determination.

Valuation and report (Article 114)

119.—(1) Article 118(1) to (3) and (5) applies also as respects the
valuation and report for the purposes of Article 114.

(2) The valuer’s report for those purposes shall—

(a) state the consideration to be received by the company, describ-
ing the asset in question (specifying the amount to be received in
cash) and the consideration to be given by the company
(specifying the amount to be given in cash);

(b) state the method and date of valuation;

(¢) contain or be accompanied by a note as to the matters men-
tioned in Article 118(6)(a) to (c); and

(d) contain or be accompanied by a note that on the basis of the
valuation the value of the consideration to be received by the
company is not less than the value of the consideration to be
given by it.

(3) A reference in Article 114 or this Article to consideration given for
the transfer of an asset includes consideration given partly for its
transfer; but—

(a) the value of any consideration partly so given is to be taken as
the proportion of the consideration properly attributable to its
transfer;

(b) the valuer shall carry out or arrange for such valuations of
anything else as will enable him to determine that proportion;
and

(¢) his report for the purposes of Article 114 shall state what
valuation has been made under this paragraph and also the
reason for, and method and date of, any such valuation and any
other matters which may be relevant to that determination.

Entitlement of valuer to full disclosure

120.—(1) A person carrying out a valuation or making a report under
Article 113 or 114, with respect to any consideration proposed to be
accepted or given by a company, is entitled to require from the officers of
the company such information and explanation as he thinks necessary to
enable him to carry out the valuation or make the report and provide a
note under Article 118(6) or (as the case may be) Article 119(2)(c).

(2) A person who knowingly or recklessly makes a statement which—
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(a) is misleading, false or deceptive in a material particular, and
(b) is a statement to which this paragraph applies,

is guilty of an offence and liable to imprisonment or a fine, or both.

(3) Paragraph (2) applies to any statement made (whether orally or in
writing) to a person carrying out a valuation or making a report under
Article 118 or 119, being a statement which conveys or purports to
convey any information or explanation which that person requires, or is
entitled to require, under paragraph (1).

Matters to be communicated to registrar

121.—(1) A company to which a report is made under Article 118 as to
the value of any consideration for which, or partly for which, it proposes
to allot shares shall deliver a copy of the report to the registrar for
registration at the same time that it files the return of the allotments of
those shares under Article 98.

(2) A company which has passed a resolution under Article 114 with
respect to the transfer of an asset shall, within 15 days of so doing,
deliver to the registrar a copy of the resolution together with the valuer’s
report required by that Article.

(3) If default is made in complying with paragraph (1), every officer of
the company who is in default is liable to a fine and, for continued
contravention, to a daily default fine; but this is subject to the same
exception as is made by Article 98(6) (relief on application to the court)
in the case of default in complying with that Article.

(4) If a company fails to comply with paragraph (2), it and every
officer of it who is in default is liable to a fine and, for continued
contravention, to a daily default fine.

Other matters arising out of allotment, etc.

Liability of subsequent holders of shares allotted
122.—(1) If a person becomes a holder of shares in respect of which—
(a) there has been a contravention of Article 109, 110, 111 or 113;
.and
(b) by virtue of that contravention, another is liable to pay any
amount under the Article contravened,
that person is also liable to pay that amount (jointly and severally with
any other person so liable), unless he is exempted from liability by
paragraph (3).
(2) If a company enters into an agreement in contravention of Article
114 and—
(a) the agreement is or includes an agreement for the allotment of
shares in the company; and -

(b) a person becomes a holder of shares allotted under the agree-
ment; and
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(¢) by virtue of the agreement and allotment under it, another PART V
person is liable to pay any amount under Article 115,

the person who becomes the holder of the shares is also liable to pay that
amount (jointly and severally with any other person so liable), unless he
is exempted from liability by paragraph (3); and this applies whether or
not the agreement also contravenes Article 113.

(3) A person otherwise liable under paragraph (1) or (2) is exempted
from that liability if either—
(@) he is a purchaser for value and, at the time of the purchase, he
did not have actual notice of the contravention concerned; or

(b) he derived title to the shares (directly or indirectly) from a
person who became a holder of them after the contravention
and was not liable under paragraph (1) or (as the case may be)
paragraph (2).

(4) References in this Article to a holder, in relation to shares in a
company, include any person who has an unconditional right to be
included in the company’s register of members in respect of those shares
or to have an instrument of transfer of the shares executed in his favour.

(5) As paragraphs (1) and (3) apply in relation to the contraventions
there mentioned, they also apply—

(a) to a contravention of Article 112; and

(b) to a failure to carry out a term of a contract as mentioned in
paragraphs (5) and (6) of that Article.

Relief in respect of certain liabilities under Articles 109ff.

123.—(1) Where a person is liable to a company under— -
(a) Article 109, 112, 113 or 115;
(b) Article 122(1) by reference to a contravention of Article 109 or
113; or
(¢) Article 122(2) or (5),
in relation to payment in respect of any shares in the company, or is
- liable by virtue of an undertaking given to it in, or in connection with,
payment for any such shares, the person so liable may make an
application to the court to be exempted in whole or in part from the
liability.
(2) If the liability mentioned in paragraph (1) arises in relation to
payment in respect of any shares, the court may, on an application under
that paragraph, exempt the applicant from the liability only—

(a) if and to the extent that it appears to the court just and equitable
to do so having regard to the matters mentioned in paragraph
(3);

(b) if and to the extent that it appears to the court just and equitable
to do so in respect of any interest which he is liable to pay to the
company under any of the relevant Articles.

(3) The matters to be taken into account by the court under paragraph
(2)(a) are—
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(a) whether the applicant has paid, or is liable to pay, any amount
in respect of any other liability arising in relation to those shares
under any of the relevant Articles, or of any liability arising by
virtue of any undertaking given in or in connection with a
payment for those shares;

(b) whether any person other than the applicant has paid or is likely
to pay (whether in pursuance of an order of the court or
otherwise) any such amount; and

(c) whether the applicant or any other person has performed in
whole or in part, or is likely so to perform, any such undertak-
ing, or has done or is likely to do any other thing in payment or
part payment for the shares.

(4) Where the liability arises by virtue of an undertaking given to the
company in, or in connection with, payment for shares in it, the court
may, on an application under paragraph (1), exempt the applicant from
the liability only if and to the extent that it appears to the court just and
equitable to do so having regard to—

(@) whether the applicant has paid or is liable to pay any amount in
respect of liability arising in relation to the shares under any of
the provisions mentioned in that paragraph; and

(b) whether any person other than the applicant has paid or is likely
to pay (whether in pursuance of an order of the court or
otherwise) any such amount.

(5) In determining whether it should exempt the applicant in whole or
in part from any liability, the court shall have regard to the following
overriding principles, namely—

(a) that a company which has allotted shares should receive money
or money’s worth at least equal in value to the aggregate of the
nominal value of those shares and the whole of any premium or,
if the case so requires, so much of that aggregate as is treated as
paid up; and

(b) subject to this, that where such a company would, if the court
did not grant the exemption, have more than one remedy
against a particular person, it should be for the company to
decide which remedy it should remain entitled to pursue.

(6) If a person brings proceedings against another (“the contributor™)
for a contribution in respect of liability to a company arising under any
of Articles 109 to 115 or 122 and it appears to the court that the
contributor is liable to make such a contribution, the court may exercise
the powers of paragraph (7).

(7) The court may, if and to the extent that it appears to it, having
regard to the respective culpability (in respect of the liability to the
company) of the contributor and the person bringing the proceedings,
that it is just and equitable to do so— -

(a) exempt the contributor in whole or in part from his liability to
make such a contribution; or
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(b) order the contributor to make a larger contribution than, but PART V
for this paragraph, he would be liable to make.

(8) Where a person is liable to a company under paragraph (2) of
Article 115, the court may, on application, exempt him in whole or in
part from that liability if and to the extent that it appears to the court
Just and equitable to do so having regard to any benefit accruing to the
company by virtue of anything done by him towards the carrying out of
the agreement mentioned in that paragraph.

Penalty for contravention

124. If a company contravenes any of the provisions of Articles 109 to
114 and 116 the company and any officer of it who is in default is liable to
a fine.

Undertakings to do work, etc.

125.—(1) Subject to Article 123, an undertaking given by any person,
in or in connection with payment for shares in a company,to do work or
perform services or to do any other thing, if it is enforceable by the
company apart from this Order, is so enforceable notwithstanding that
there has been a contravention in relation to it of Article 109, 112 or 113.

(2) Where such an undertaking is given in contravention of Article 114
in respect of the allotment of shares, it is so enforceable notwithstanding
the contravention.

Application of Articles 109ff. to special cases

126. Except as provided by Article 11 of the Consequential Provisions
Order (transitional cases dealt with by Article 33 of the Order of 1981),
Articles 109, 111 to 113, 116, 118 and 120 to 125 apply—

(a) to a company which has passed and not revoked a resolution to
be re-registered under Article 53 as a public company, and

(b) to a joint stock company which has passed, and not revoked, a
resolution that the company be a public company,

as those Articles apply to a public company.

PArT VI
SHARE CAPITAL, ITS INCREASE, MAINTENANCE AND REDUCTION
CHAPTER |

GENERAL PROVISIONS ABOUT SHARE CAPITAL

Public company share capital requirements .

127.—(1) A company registered as a public company on its original
incorporation shall not do business or exercise any borrowing powers
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unless the registrar has issued it with a certificate under this Article or the
company is re-registered as a private company.

(2) The registrar shall issue a company with such a certificate if, on an
application made to him by the company in the prescribed form, he is
satisfied that the nominal value of the company’s allotted share capital is
not less than the authorised minimum, and there is delivered to him a
statutory declaration complying with paragraph (3).

(3) The statutory declaration must be in the prescribed form and be
signed by a director or secretary of the company; and it must—

(a) state that the nominal value of the company’s allotted share
capital is not less than the authorised minimum,;

(b) specify the amount paid up, at the time of the application, on
the allotted share capital of the company;

(c) specify the amount, or estimated amount, of the company’s
preliminary expenses and the persons by whom any of those
expenses have been paid or are payable; and

(d) specify any amount or benefit paid or given, or intended to be
paid or given, to any promoter of the company, and the
consideration for the payment or benefit.

(4) For the purposes of paragraph (2), a share allotted in pursuance of
an employees’ share scheme may not be taken into account in determin-
ing the nominal value of the company’s allotted share capital unless it is
paid up at least as to one-quarter of the nominal value of the share and
the whole of any premium on the share.

(5) The registrar may accept a statutory declaration delivered to him
underAthis Article as sufficient evidence of the matters stated in it.

(6) A certificate under this Article in respect of a company is con-
clusive evidence that the company is entitled to do business and exercise
any borrowing powers.

(M If a company does business or exercises borrowing powers in
contravention of this Article, the company and any officer of it who is in
default is liable to a fine.

(8) Nothing in this Article affects the validity of any transaction
entered into by a company; but, if a company enters into a transaction in
contravention of this Article and fails to comply with its obligations in
that connection within 21 days from being called upon to do so, the
directors of the company are jointly and severally liable to indemnify the
other party to the transaction in respect of any loss or damage suffered
by him by reason of the company’s failure to comply with those
obligations.

The authorised minimum

128.—(1) In this Order, “the authorised minimum” means £50,000, or
such other sum as the Department may by order specify.
(2) An order under this Article which increases the authorised

minimum may—
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which the nominal value is less than the amount specified in the CHAPTER |

order as the authorised minimum to increase that value to not
less than that amount or make application to be re-registered as
a private company;

(b) make, in connection with any such requirement, provision for
any of the matters for which provision is made by this Order
relating to a company’s registration, re-registration or change of
name, to payment for any share comprised in a company’s
capital and to offers of shares in or debentures of a company to
the public, including provision as to the consequences (whether
in criminal law or otherwise) of a failure to comply with any
requirement of the order; and

(¢) contain such supplemental and transitional provisions as the
Department thinks appropriate.

(3) An order shall not be made under this Article unless a draft of it
has been laid before, and approved by a resolution of, the Assembly.

Provision for different amounts to be paid on shares

129. A company, if so authorised by its articles, may do any one or
more of the following things—

(a) make arrangements on the issue of shares for a difference
between the shareholders in the amounts and times of payment
of calls on their shares;

(b) accept from any member the whole or a part of the amount
remaining unpaid on any shares held by him, although no part
of that amount has been called up;

(¢) pay dividend in proportion to the amount paid up on each share
where a larger amount is paid up on some shares than on others.

Reserve liability of limited company

130. A limited company may by special resolution determine that any
portion of its share capital which has not been already called up shall not
be capable of being called up except in the event and for the purposes of
the company being wound up; and that portion of its share capital is
then not capable of being called up except in that event and for those
purposes. '

Alteration of share capital (limited companies)

131.—1) A company limited by shares or a company limited by
guarantee and having a share capital, if so authorised by its articles, may
alter the conditions of its memorandum in any of the following ways.

(2) The company may—

(a) increase its share capital by new shares of such amount as it
thinks expedient;
(b) consolidate and divide all or any of its share capxtal into shares

of larger amount than its existing shares;
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CHAPTER | convert that stock into paid-up shares of any denomination;

(d) sub-divide its shares, or any of them, into shares of smaller
amount than is fixed by the memorandum (but subject to-
paragraph (3));

(e) cancel shares which, at the date of the passing of the resolution
to cancel them, have not been taken or agreed to be taken by
any person, and diminish the amount of the company’s share
capital by the amount of the shares so cancelled.

(3) In any sub-division under paragraph (2)(d) the proportion between
the amount paid and the amount, if any, unpaid on each reduced share
must be the same as it was in the case of the share from which the
reduced share is derived.

(4) The powers conferred by this Article must be exercised by the
company in general meeting.

(5) A cancellation of shares under this Article does not for the
purposes of this Order constitute a reduction of share capital.

Notice to registrar of alteration
132.—(1) If a company having a share capital has—

(a) consolidated and divided its share capital into shares of larger
amount than its existing shares; or

(b) converted any shares into stock; or

(c) re-converted stock into shares; or

(d) sub-divided its shares or any of them; or

(e) redeemed any redeemable shares; or

(/) cancelled any shares (otherwise than in connection with a
reduction of share capital under Article 145);

it shall within one month after so doing give notice in the prescribed
form to the registrar, specifying (as the case may be) the shares
consolidated, divided, converted, sub-divided, redeemed or cancelled, or
the stock re-converted.

~ (2) If default is made in complying with this Article, the company and
every officer of it who is in default is liable to a fine and, for continued
contravention, to a daily default fine.

Notice to registrar of increased share capital

133.—(1) If a company having a share capital (whether or not its
shares have been converted into stock) increases its share capital beyond
the registered capital, it shall, within 15 days after the passing of the
resolution authorising the increase, give to the registrar notice in the
prescribed form of the increase, and the registrar shall record the
increase.

(2) The notice must include such particulars as may be prescribed with
respect to the classes of shares affected and the conditions subject to
which the new shares have been or are to be issued.
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(3) There shall be forwarded to the registrar together with the notice a
printed copy of the resolution authorising the increase, or a copy of the
resolution in some other form approved by the registrar.

(4) If default is made in complying with this Article, the company and
every officer of it who is in default is liable to a fine and, for continued
contravention, to a daily default fine.

Reserve capital of unlimited company

134. An unlimited company having a share capital may by its resolu-
tion for re-registration as a public company under Article 53, or as a
limited company under Article 61—

(a) increase the nominal amount of its share capital by increasing
the nominal amount of each of its shares (but subject to the
condition that no part of the increased capital is to be capable of
being called up except in the event and for the purpose of the
company being wound up), and

(b) alternatively or in addition, provide that a specified portion of
its uncalled share capital is not to be capable of being called up
except in that event and for that purpose.

CHAPTER I

CLass RIGHTS

Variation of class rights

135.—(1) This Article_is concerned with the variation of the rights
attached to any class of shares in a company whose share capital is
divided into shares of different classes.

(2) Where the rights are attached to a class of shares otherwise than by
the company’s memorandum, and the company’s articles do not contain
provision with respect to the variation of the rights, those rights may be
varied if, but only if—

(@) the holders of three-quarters in nominal value of the issued
shares of that class consent in writing to the variation; or
(b) anextraordinary resolution passed at a separate general meeting
of the holders of that class sanctions the variation,;
and any requirement (howsoever imposed) in relation to the variation of
those rights is complied with to the extent that it is not comprised in sub-
paragraphs (a) and (b).

(3) Where—

(@) the rights are attached to a class of shares by the memorandum
or otherwise;

(b) the memorandum or articles contain provision for the variation
of those rights; and

(c) the variation of those rights is connected with the giving,

variation, revocation or renewal of an authority for allotment
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under Article 90 or with a reduction of the company’s share'
capital under Article 145;

those rights shall not be varied unless—
(i) the condition mentioned in paragraph (2)(a) or () is satisfied;
and
(ii) any requirement of the memorandum or articles in relation to
the variation of rights of that class is complied with to the extent
that it is not comprised in that condition.

(4) If the rights are attached to a class of shares in the company by the
memorandum or otherwise and—

(a) where they are so attached by the memorandum, its articles
contain provision with respect to their variation which had been
“included in the articles at the time of the company’s original
incorporation; or

(b) where they are so attached otherwise, its articles contain such
provision (whenever first so included),

and in either case the variation is not connected as mentioned in
paragraph (3)(c), those rights may only be varied in accordance with that
provision of the company’s articles.

(5) If the rights are attached to a class of shares by the memorandum,
and the memorandum and articles do not contain provision with respect
to the variation of those rights, those rights may be varied if all the
members of the company agree to the variation.

(6) The provisions of Article 377 (length of notice for calling company
meetings), Article 378 (general provisions as to meetings and votes), and
Articles 384 and 385 (circulation of members’ resolutions) and the
provisions of the company’s articles relating to general meetings shall, so
far as applicable, apply in relation to any meeting of shareholders
required by this Article or otherwise to take place in connection with the
variation of the rights attached to a class of shares, and shall so apply
with the necessary modifications and subject to the following provisions,
namely—

(a) the necessary quorum at any such meeting other than an
adjourned meeting shall be 2 persons holding or representing by
proxy at least one-third in nominal value of the issued shares of
the class in question and at an adjourned meeting one person
holding shares of the class in question or his proxy;

(b) any holder of shares of the class in question present in person or
by proxy may demand a poll.

(7) Any alteration of a provision contained in a company’s articles for
the variation of the rights attached to a class of shares, or the insertion of
any such provision into its articles, is itself to be treated as a variation of
those rights.

(8) In this Article and (except where the context otherwise requires) in
any provision for the variation of the rights attached to a class of shares
contained in a company’s memorandum or articles, references to the

- 106 '



THE COMPANIES (NI) ORDER 1986

SI 1986/1032 (NI 6)
variation of those rights are to be read as including references to their PART VI
abrogation. CHAPTER 11

Saving for court’s powers under other provisions

136. Nothing in Article 135(2) to (5) derogates from the powers of the
court under the following Articles, namely—

Articles 15 to 17 (company resolution to alter objects),

Article 64 (litigated objection to public company becoming private by
re-registration),

Article 418 (court control of company compromising with creditors
and members),

Article 420 (company reconstruction or amalgamation),
Articles 452 to 454 (protection of minorities).

Shareholders’ right to object to variation

137.—(1) This Article applies if, in the case of a company whose share
capital is divided into different classes of shares—

(a) provision is made by its memorandum or articles for authorising
the variation of the rights attached to any class of shares in the
company, subject to—

(1) the consent of any specified proportion of the holdérs of the
issued shares of that class, or

(i1) the sanction of a resolution passed at a separate meeting of
the holders of those shares,

and in pursuance of that provision the rights attached to any
such class of shares are at any time varied; or

(b) the rights attached to any class of shares in the company are
varied under Article 135(2).

(2) The holders of not less in the aggregate than 15 per cent. of the
issued shares of the class in question (being persons who did not consent
to or vote in favour of the resolution for the variation), may apply to the
court to have the variation cancelled; and if such an application is made,
the variation has no effect unless and until it is confirmed by the court.

(3) Application to the court must be made within 21 days after the date
on which the consent was given or the resolution was passed (as the case
may be), and may be made on behalf of the shareholders entitled to make
the application by such one or more of their number as they may appoint
in writing for the purpose.

(4) The court, after hearing the applicant and any other persons who
apply to the court to be heard and appear to the court to be interested in
the application, may, if satisfied having regard to all the circumstances of
the case, that the variation would unfairly prejudice the shareholders of
the class represented by the applicant, disallow the variation and shall, if
not so satisfied, confirm it.

The decision of the court on any such application is final.
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(5) The company shall within 15 days after the making of an order by
the court on such an application forward an office copy of the order to
the registrar; and, if default is made in complying with this provision, the
company and every officer of it who is in default is liable to a fine and, for
continued contravention, to a daily default fine.

(6) “Variation”, in this Article, includes abrogation.

Registration of particulars of special rights

138.—(1) If a company allots shares with rights which are not stated in
its memorandum or articles, or in any resolution or agreement which is
required by Article 388 to be sent to the registrar, the company shall
deliver to the registrar within one month from allotting the shares a
statement in the prescribed form containing particulars of those rights.

(2) This does not apply if the shares are in all respects uniform with
shares previously allotted; and shares are not for this purpose to be
treated as different from shares previously allotted by reason only that
the former do not carry the same rights to dividends as the latter during
the 12 months immediately following the former’s allotment.

(3) Where the rights attached to any shares of a company are varied
otherwise than by an amendment of the company’s memorandum or
articles or by a resolution or agreement subject to Article 388, the
company shall within one month from the date on which the variation is
made deliver to the registrar a statement in the prescribed form contain-
ing particulars of the varnation.

(49) Where a company (otherwise than by any such amendment,
resolution or agreement as is mentioned in paragraph (3)) assigns a name
or other designation, or a new name or other designation, to any class of
its shares, it shall within one month from doing so deliver to the registrar
a notice in the prescribed form giving particulars of the name or
designation so assigned.

(5) If a company fails to comply with this Article, the company and
every officer of it who is in default is liable to a fine and, for continued
contravention, to a daily default fine.

Registration of newly created class rights

139.—(1) If a company not having a share capital creates a class of
members with rights which are not stated in its memorandum or articles
or in a resolution or agreement to which ‘Article 388 applies, the
company shall deliver to the registrar within one month from the date on
which the new class is created a statement in the prescribed form
containing particulars of the rights attached to that class.

(2) If the rights of any class of members of the company are varied
otherwise than by an amendment of the memorandum or articles or by a
resolution or agreement subject to Article 388, the company shall within
one month from the date on which the variation is made deliver to the
registrar a statement in the prescribed form containing particulars of the
variation.
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designation, or a new name or other designation, to any class of its
members, it shall within one month from doing so deliver to the registrar
a notice in the prescribed form giving particulars of the name or
designation so assigned.

(4) If a company fails to comply with this Article, the company and
every officer of it who is in default is liable to a fine and, for continued
contravention, to a daily default fine.

CHAPTER III

SHARE PREMIUMS

Application of share premiums

140.—(1) If a company issues shares at a premium, whether for cash or
otherwise, a sum equal to the aggregate amount or value of the
premiums on those shares shall be transferred to an account called “the
share premium account”.

(2) The share premium account may be applied by the company in
paying up unissued shares to be allotted to members as fully paid bonus
shares, or in writing off—

(a) the company’s preliminary expenses; or
(b) the expenses of, or the commission paid or discount allowed on,
any issue of shares or debentures of the company,

or in providing for the premium payable on redemption of debentures of
the company.

(3) Subject to this, the provisions of this Order relating to the
reduction of a company’s share capital apply as if the share premium
account were part of its paid-up share capital.

(4) Articles 141 and 142 give relief from the requirements of this
Article, and in those Articles references to the issuing company are to the
company issuing shares as mentioned in paragraph (1).

Merger relief

141.—(1) With the exception made by Article 142(8) (group
reconstruction) this Article applies where the issuing company has
secured at least a 90 per cent. equity holding in another company in
pursuance of an arrangement providing for the allotment of equity
shares in the issuing company on terms that the consideration for the
shares allotted is to be provided—

(a) by the issue or transfer to the issuing company of equity shares
in the other company, or ]
(b) by the cancellation of any such shares not held by the issuing
company.
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(2) If the equity shares in the issuing company allotted in pursuance of
the arrangement in consideration for the acquisition or cancellation of
equity shares in the other company are issued at a premium, Article 140
does not apply to the premiums on those shares.

(3) Where the arrangement also provides for the allotment of any
shares in the issuing company on terms that the consideration for those
shares is to be provided by the issue or transfer to the issuing company of
non-equity shares in the other company or by the cancellation of any
such shares in that company not held by the issuing company, relief
under paragraph (2) extends to any shares in the issuing company
allotted on those terms in pursuance of the arrangement.

(4) Subject to paragraph (5), the issuing company is to be regarded for
the purposes of this Article as having secured at least a 90 per cent.
equity holding in another company in pursuance of such an arrangement
as is mentioned in paragraph (1) if in consequence of an acquisition or
cancellation of equity shares in that company (in pursuance of that
arrangement) it holds equity shares in that company (whether all or any
of those shares were acquired in pursuance of that arrangement or not)
of an aggregate nominal value equal to 90 per cent. or more of the
nominal value of that company’s equity share capital.

(5) Where the equity share capital of the other company is divided into
different classes of shares, this Article does not apply unless the
requirements of paragraph (1) are satisfied in relation to each of those
classes of shares taken separately.

(6) Shares held by a company which is the issuing company’s holding
company or subsidiary, or a subsidiary of the issuing company’s holding
company, or by its or their nominees, are to be regarded for the purposes
of this Article as held by the issuing company.

(7) In relation to a company and its shares and capital, the following
definitions apply for the purposes of this Article—
(a) “equity shares” means shares comprised in the company’s
equity share capital;
(b) “non-equity shares” means shares (of any class) not so com-
prised;
and “arrangement” means any agreement, scheme or arrangement
(including an arrangement sanctioned under Article 418 (company
compromise with creditors and members) or Article 539 (liquidator
accepting shares, etc. as consideration for sale of company property)).

(8) The relief allowed by this Article does not apply if the issue of
shares took place before 4th February 1981.

Relief in respect of group reconstructions

142.—(1) This Article applies where the issuing company—
(a) is a wholly-owned subsidiary of another company (‘““the holding
company”’), and
(b) allots shares to the holding company or to another wholly-

owned subsidiary of the holding company in consideration for
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the transfer to the issuing company of assets other than cash,
being assets of any company (‘"the transferor company™) which
is a member of the group of companies which comprises the
holding company and all its wholly-owned subsidiaries.

(2) Where the shares in the issuing company allotted in consideration
for the transfer are issued at a premium, the issuing company is not
required by Article 140 to transfer any amount in excess of the minimum
premium value to the share premium account.

(3)In paragraph (2), “‘the minimum premium value” means the
amount (if any) by which the base value of the consideration for the
shares allotted exceeds the aggregate nominal value of those shares.

(4) For the purposes of paragraph (3), the base value of the considera-
tion for the shares allotted is the amount by which the base value of the
assets transferred exceeds the base value of any liabilities of the
transferor company assumed by the issuing company as part of the
consideration for the assets transferred.

(5) For the purposes of paragraph (4)—
(a) the base value of the assets transferred is to be taken as—
(1) the cost of those assets to the transferor company, or

(ii) the amount at which those assets are stated in the transferor
company’s accounting records immediately before the
transfer,

whichever is the less; and

(b) the base value of the liabilities assumed is to be taken as the
amount at which they are stated in the transferor company’s
accounting records immediately before the transfer.

(6) The relief allowed by this Article does not apply (subject to
paragraph (7)) if the issue of shares took place before the date of the
coming into operation of this Article.

(7) To the extent that the relief allowed by this Article would have
been allowed by Article 39 of the Order of 1982 as originally enacted (the
text of which Article is set out in Schedule 24), the relief applies where the
issue of shares took place before the date of the coming into operation of
this Article, but not if it took place before 4th February 1981.

(8) Article 141 does not apply in a case falling within this Article.

Provisions supplementing Articles 141 and 142

143.—(1) An amount corresponding to one representing the premiums
or part of the premiums on shares issued by a company which by virtue
of Article 141 or 142 of this Order or Article 14 of the Consequential
Provisions Order is not included in the company's share premium
account may also be disregarded in determining the amount at which
any shares or other consideration provided for the shares issued is to be
included in the company’s balance sheet.

(2) References in this Chapter (however expressed) to—
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(@) the acquisition by a company of shares in another company;
and

(b) theissue or allotment of shares to, or the transfer of shares to or
by, a company,

include (respectively) the acquisition of any of those shares by, and the
issue or allotment or (as the case may be) the transfer of any of those
shares to or by, nominees of that company; and the reference in Article
142 to the company transferring the shares is to be construed accord-
ingly.

(3) References in this Chapter to the transfer of shares in a company
include the transfer of a right to be included in the company’s register of
members in respect of those shares.

(4)In Articles 141, 142 and this Article “company”, except in
references to the issuing company, includes any body corporate.

Provision for extending or restricting relief from Article 140

144.—(1) The Department may by regulations make such provision as
appears to it to be appropriate—

(a) for relieving companies from the requirements of Article 140 in
relation to premiums other than cash premiums, or

(b) for restricting or otherwise modifying any relief from those
requirements provided by this Chapter.

(2) No such regulations shall be made unless a draft of the regulations
has been laid before, and approved by a resolution of, the Assembly.

CHAPTER IV

REDUCTION OF SHARE CAPITAL

Special resolution for reduction of share capital

145.—(1) Subject to confirmation by the court, a company limited by
shares or a company limited by guarantee and having a share capital
may, if so authorised by its articles, by special resolution reduce its share
capital in any way.

(2) In particular, and without prejudice to paragraph (1), the company
may—

(a) extinguish or reduce the liability on any of its shares in respect
of share capital not paid up; or

(b) either with or without extinguishing or reducing liability on any
of its shares, cancel any paid-up share capital which is lost or
unrepresented by available assets; or

(¢) either with or without extinguishing or reducing liability on any
of its shares, pay off any paid-up share capital which is in excess
of the company’s wants;
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shares accordingly.

(3) A special resolution under this Article is in this Order referred to as
*‘a resolution for reducing share capital™.

Application to court for order of confirmation

146.—(1) Where a company has passed a resolution for reducing share
capital, it may apply to the court for an order confirming the reduction.

(2) If the proposed reduction of share capital involves either—
(a) diminution of liability in respect of unpaid share capital; or
(b) the payment to a shareholder of any paid-up share capital,

and in any other case if the court so directs, paragraphs (3) to (5) shall
have effect, but subject throughout to paragraph (6).

(3) Every creditor of the company who at the date fixed by the court is
entitled to any debt or claim which, if that date were the commencement
of the winding up of the company, would be admissible in proof against
the company, is entitled to object to the reduction of capital.

(4) The court shall settle a list of creditors entitled to object, and for
that purpose—

(a) shall ascertain, as far as possible without requiring an appli-
cation from any creditor, the names of those creditors and the
nature and amount of their debts or claims; and

(b) may publish notices fixing a day or days within which creditors
not entered on the list are to claim to be so entered or are to be
excluded from the right of objecting to the reduction of capital.

(5)If a creditor entered on the list whose debt or claim is not
discharged or has not determined does not consent to the reduction, the
court may, if it thinks fit, dispense with the consent of that creditor, on
the company securing payment of his debt or claim by appropriating (as
the court may direct) the following amount—

(a) if the company admits the full amount of the debt or claim or,
though not admitting it, is willing to provide for it, then the full
amount of the debt or claim;

(b) if the company does not admit, and is not willing to provide for,
the full amount of the debt or claim, or if the amount is
contingent or not ascertained, then an amount fixed by the court
after the like enquiry and adjudication as if the company were
being wound up by the court.

(6) If a proposed reduction of share capital involves either the dimin-
ution of any liability in respect of unpaid share capital or the payment to
any shareholder of any paid-up share capital, the court may, if having
regard to any special circumstances of the case it thinks proper to do so,
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direct that paragraphs (3) to (5) shall not apply as regards any class or
any classes of creditors.

Court order confirming reduction

147.—(1) The court, if satisfied with respect to every creditor of the
company who under Article 146 is entitled to object to the reduction of
capital that either—

(a) his consent to the reduction has been obtained; or
(b) his debt or claim has been discharged or has determined, or has
been secured,

may make an order confirming the reduction on such terms and
conditions as it thinks fit.

(2) Where the court so orders, it may also—

(a) if for any special reason it thinks proper to do so, make an order
directing that the company shall, during such period (commenc-
ing on or at any time after the date of the order) as is specified in
the order. add to its name as its last words the words “and
reduced’’; and

(b) make an order requiring the company to publish (as the court
directs) the reasons for reduction of capital or such other
information in regard to it as the court thinks expedient with a
view to giving proper information to the public and (if the court
thinks fit) the causes which led to the reduction.

(3) Where a company is ordered to add to its name the words *‘and
reduced”’, those words are, until the expiration of the period specified in
the order, deemed to be part of the company’s name.

Registration of order and minute of reduction

148.—(1) The registrar, on production to him of an order of the court
confirming the reduction of a company’s share capital, and the delivery
to him of an office copy of the order and of a minute (approved by the
court) showing, with respect to the company’s share capital as altered by
the order—

(a) the amount of the share capital;

(b) the number of shares into which it is to be divided, and the
amount of each share; and

(c) the amount (if any) at the date of the registration deemed to be
paid up on each share,

shall register the order and minute (but subject to Article 149).
(2) On the registration of the order and minute, and not before, the

resolution for reducing share capital as confirmed by the order so
registered takes effect.

(3) Notice of the registration shall be published in such manner as the
court may direct. -

(4) The registrar shall certify under his hand the registration of the
order and minute; and the certificate is conclusive evidence that all the
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stated in the minute.

(5) The minute when registered is deemed to be substituted for the
corresponding part of the company’s memorandum, and is valid and
alterable as if it had been originally contained therein.

(6) The substitution of such a minute for part of the company’s
memorandum is deemed an alteration of the memorandum for the
purposes of Article 31.

Public company reducing capital below authorised minimum

149.—(1) This Article applies where the court makes an order con-
firming a reduction of a public company’s capital which has the effect of
bringing the nominal value of its allotted share capital below the
authorised minimum.

(2) The registrar shall not register the order under Article 148 unless
the court otherwise directs, or the company is first re-registered as a
private company.

(3) The court may authorise the company to be so re-registered
without its having passed the special resolution required by Article 63;
and where that authority is given, the court shall specify in the order the
alterations in the company’s memorandum and articles to be made in
connection with that re-registration. ‘

(4) The company may then be re-registered as a private company, if an
application in the prescribed form and signed by a director or secretary
of the company is delivered to the registrar, together with a printed copy
of the memorandum and articles as altered by the court’s order.

(5) On receipt of such an application, the registrar shall retain it and
the other documents delivered with it and issue the company with a
certificate of incorporation appropriate to a company that is not a public
company; and—

(a) the company by virtue of the issue of the certificate becomes a
private company, and the alterations in the memorandum and
articles set out in the court’s order take effect; and

(b) the certificate is conclusive evidence that the requirements of
this Article in respect of re-registration and of matters precedent
and incidental thereto have been complied with, and that the
company is a private company. ,

Liability of members on reduced shares

150.—(1) Where a company’s share capital is reduced, a member of
the company (past or present) is not liable in respect of any share to any
call or contribution exceeding in amount the difference (if any) between
the amount of the share as fixed by the minute and the amount paid on
the share or the reduced amount (if any), which is deemed to have been
paid on it, as the case may be.

(2) But paragraphs (3) and (4) apply if—
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(a) a creditor, entitled in respect of a debt or claim to object to the
reduction of share capital, by reason of his ignorance of the
proceedings for reduction of share capital, or of their nature and
effect with respect to his claim, is not entered on the list of
creditors; and

(b) after the reduction of capital, the company is unable (within the
meaning of Article 480) to pay the amount of his debt or claim.

(3) Every person who was a member of the company at the date of the
registration of the order for reduction and minute is then liable to
contribute for the payment of the debt or claim in question an amount
not exceeding that which he would have been liable to contribute if the
company had commenced to be wound up on the day before that date.

(4) If the company is wound up, the court, on the application of the
creditor in question and proof of ignorance referred to in paragraph
(2)(a), may (if it thinks fit) settle accordingly a list of persons so liable to
contribute, and make and enforce calls and orders on the contributories
settled on the list, as if they were ordinary contributories in a winding up.

(5) Nothing in this Article affects the rights of the contributories
among themselves.

Penalty for concealing name of creditor, etc.
151. If an officer of the company—

(a) wilfully conceals the name of a creditor entitled to object to the
reduction of capital;

(b) wilfully misrepresents the nature or amount of the debt or claim
of any creditor; or

(¢) aids, abets or is privy to any such concealment or misrepresen-
tation,

he is guilty of an offence and liable to a fine.

CHAPTER V

MAINTENANCE OF CAPITAL

Duty of directors on serious loss of capital

152.—(1) Where the net assets of a public company are half or less of
its called-up share capital, the directors shall, not later than 28 days from
the earliest day on which that fact is known to a director of the company,
duly convene an extraordinary general meeting of the company for a
date not later than 56 days from that day for the purpose of considering
whether any, and if so what, steps should be taken to deal with the
situation.

(2) In paragraph (1), “net assets” means the aggregate of the com-
pany’s assets less the aggregate of its liabilities (“liabilities” to include
any provision for liabilities or charges within paragraph 88 of Schedule
4).
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(a) knowingly and wilfully authorises or permits the failure, or

(b) after the expiry of the period during which that meeting should
have been convened, knowingly and wilfully authorises or
permits the failure to continue,

is liable to a fine.

(4) Nothing in this Article authorises the consideration, at a meeting
convened in pursuance of paragraph (1), of any matter which could not
have been considered at that meeting apart from this Article.

General rule against company acquiring own shares

153.—(1) Subject to the following provisions, a company limited by
shares or limited by guarantee and having a share capital shall not
acquire its own shares, whether by purchase, subscription or otherwise.

(2) If a company purports to act in contravention of this Article, the
company is liable to a fine, and every officer of the company who is in
default is liable to imprisonment or a fine, or both; and the purported
acquisition is void.

(3) A company limited by shares may acquire any of its own fully paid
shares otherwise than for valuable consideration; and paragraph (1) does
not apply in relation to—

(a) the redemption or purchase of shares in accordance with
Chapter VII,

(b) the acquisition of shares in a reduction of capital duly made,

(c) the purchase of shares in pursuance of an order of the court
under Article 16 (alteration of objects), Article 64 (litigated
objection to resolution for company to be re-registered as
private) or Part XVIII (relief to members unfairly prejudiced),
or

(d) the forfeiture of shares, or the acceptance of shares surrendered
in lieu, in pursuance of the company’s articles, for failure to pay
any sum payable in respect of the shares.

Acquisition of shares by company’s nominee
154.—(1) Subject to Article 155, where shares are issued to a nominee
of a company mentioned in Article 153(1), or are acquired by a nominee
of such a company from a third person as partly paid up, then, for all
purposes—
(a) the shares are to be treated as held by the nominee on his own
account; and

(b) the company is to be regarded as having no beneficial interest in
them.

(2) Subject to that Article, if a person is called on to pay any amount
for the purpose of paying up, or paying any premium on, any shares in
such a company which were issued to him, or which he otherwise
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acquired, as the company’s nominee and he fails to pay that amount
within 21 days from being called on to do so, then—

(a) if the shares were issued to him as subscriber to the
memorandum by virtue of an undertaking of his in the
memorandum, the other subscribers to the memorandum, or

(b) if the shares were otherwise issued to or acquired by him, the
directors of the company at the time of the issue or acquisition,

are jointly and severally liable with him to pay that amount.

(3) If in proceedings for the recovery of any such amount from any
such subscriber or director under this Article it appears to the court—

(a) that he is or may be liable to pay that amount, but

(b) that he has acted honestly and reasonably and, having regard to
all the circumstances of the case, he ought fairly to be excused
from liability,

the court may relieve him, either wholly or partly, from his liability on
such terms as the court thinks fit.

(4) Where any such subscriber or director has reason to apprehend
that a claim will or might be made for the recovery of any such amount
from him, he may apply to the court for relief; and the court has the same
power to relieve him as it would have had in proceedings for the recovery
of that amount.

Exceptions from Article 154

155.—(1) Article 154(1) does not apply to shares acquired otherwise
than by subscription by a nominee of a public company, where a person
acquires shares in the company with financial assistance given to him
directly or indirectly by the company for the purpose of or in connection
with the acquisition and the company has a beneficial interest in the
shares.

(2) Article 154(1) and (2) does not apply—

(a) to shares acquired by a nominee of a company when the
company has no beneficial interest in those shares, or

(b) to shares issued in consequence of an application made before
st July 1983, or transferred in pursuance of an agreement to
acquire them made before that date.

(3) Schedule 2 has effect for the interpretation of references in this
Article to a company having, or not having, a beneficial interest in
shares.

Treatment of shares held by or for public company

156.—(1) Except as provided by Article 158, the following applies to a
public company—

(@) where shares in the company are forfeited, or surrendered to the
company in lieu, in pursuance of its articles, for failure to pay
any sum payable in respect of the shares;
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(b) where shares in the company are acquired by it (otherwise than
by any of the methods mentioned in Article 153 (3)(a) to (@)
and the company has a beneficial interest in the shares;

(c) where the nominee of the company acquires shares in the
company from a third person without financial assistance being
given directly or indirectly by the company and the company
has a beneficial interest in the shares; or

(d) where a person acquires shares in the company with financial
assistance given to him directly or indirectly by the company for
the purpose of or in connection with the acquisition, and the
company has a beneficial interest in the shares.

Schedule 2 has effect for the interpretation of references in this
paragraph to the company having a beneficial interest in shares.

(2) Unless the shares or any interest of the company in them are
previously disposed of, the company must, not later than the end of the
relevant period from their forfeiture or surrender or, in a case within
paragraph (1)(b), (¢) or (d), their acquisition—

(a) cancel them and diminish the amount of the share capital by the
nominal value of the shares cancelled; and

(b) where the effect of cancelling the shares will be that the nominal
value of the company’s allotted share capital is brought below
the authorised minimum, apply for re-registration as a private
company, stating the effect of the cancellation.

(3) For this purpose “the relevant period” is—

(@) 3 years in the case of shares forfeited or surrendered to the
company in lieu of forfeiture, or acquired as mentioned in
paragraph (1)(b) or (¢);

(b) one year in the case of shares acquired as mentioned in
paragraph (1)(d).

(4) The company and, in a case within paragraph (1)(c) or (d), the
company’s nominee or (as the case may be) the other shareholder must
not exercise any voting rights in respect of the shares; and any purported
exercise of those rights is void. :

Matters arising out of compliance with Article 156(2)

157.—(1) The directors may take such steps as are requisite to enable
the company to carry out its obligations under Article 156(2) without
complying with Articles 145 and 146 (resolution to reduce share capital;
application to court for approval).

(2) The steps taken may include the passing of a resolution to alter the
company’s memorandum so that it no longer states that the company is
to be a public company; and the resolution may make such other
alterations in the memorandum as are requisite in the circumstances.

Such a resolution is subject to Article 388 (copy to be forwarded to
registrar within 15 days). -

(3) The application for re-registration required by Article 156(2)(b)
must be in the prescribed form and be signed by a director or secretary of
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the company, and must be delivered to the registrar together with a
printed copy of the memorandum and articles of the company as altered
by the resolution.

(4) If the registrar is satisfied that the company may be re-registered
under Article 156, he shall retain the application and other documents
delivered with it and issue the company with a certificate of incorpora-
tion appropriate to a company that is not a public company; and—

(a) the company by virtue of the issue of the certificate becomes a
private company, and the alterations in the memorandum and
articles set out in the resolution take effect accordingly, and

(b) the certificate is conclusive evidence that the requirements of
Articles 156 to 158 in respect of re-registration and of matters
precedent and incidental to it have been complied with, and that
the company is a private company.

Further provisions supplementing Articles 156 and 157

158.—(1) Where, after shares in a private company—

(a) are forfeited in pursuance of the company’s articles or are
surrendered to the company in lieu of forfeiture, or

(b) are acquired by the company (otherwise than by such surrender
or forfeiture, and otherwise than by any of the methods
mentioned in Article 153(3)), the company having a beneficial
interest in the shares, or

(c) are acquired by the nominee of a company in the circumstances
mentioned in Article 156(1)(c), or

(d) are acquired by any person in the circumstances mentioned in
Article 156(1)(d),

the company is re-registered as a public company, Articles 156 and 157,
and also Article 159, apply to the company as if it had been a public
company at the time of the forfeiture, surrender or acquisition, but with
the modification required by paragraph (2).

(2) That modification is to treat any reference to the relevant period
from the forfeiture, surrender or acquisition as referring to the relevant
period from the re-registration of the company as a public company.

(3)Schedule 2 has effect for the interpretation of the reference in
paragraph (1)(b) to the company having a beneficial interest in shares.

(4) Where a public company or a nominee of a public company
acquires shares in the company or an interest in such shares, and those
shares are or that interest is shown in a balance sheet of the company as
an asset, an amount equal to the value of the shares or (as the case may
be) the value to the company of its interest in them shall be transferred
out of profits available for dividend to a reserve fund and shall not then
be available for distribution.

Sanctions for non-compliance -

159.—(1) If a public company required by paragraph (2) of Article 156
to apply to be re-registered as a private company fails to do so before the
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such as is mentioned in that Article; but, subject to this, the company
continues to be treated for the purposes of this Order as a public
company until it is so re-registered.

(2) If a company when required to do so by paragraph (2) of Article
156 (including that paragraph as applied by Article 158(1)) fails to cancel
any shares in accordance with sub-paragraph (a) of that paragraph or to
make an application for re-registration in accordance with sub-
paragraph (b) of that paragraph, the company and every officer of it who
is in default is liable to a fine and, for continued contravention, to a daily
default fine.

Charges of public companies on own shares

160.—(1) A lien or other charge of a public company on its own shares
(whether taken expressly or otherwise), except a charge permitted by any
of the following paragraphs, is void.

This is subject to Article 8 of the Consequential Provisions Order
(saving for charges of old public companies on their own shares).

(2) In the case of any description of company, a charge on its own
shares is permitted if the shares are not fully paid and the charge is for
any amount payable in respect of the shares.

(3) In the case of a company whose ordinary business—
(a) includes the lending of money, or

(b) consists of the provision of credit or the bailment of goods
under a hire purchase agreement, or both,

a charge of the company on its own shares is permitted (whether the
shares are fully paid or not) if it arises in connection with a transaction
entered into by the company in the ordinary course of its business.

(4) In the case of a company which is re-registered or is registered
under Article 629 as a public company, a charge on its own shares is
permitted if the charge was in existence immediately before the com-
pany’s application for re-registration or (as the case may be) registration.

This paragraph does not apply in the case of such a company as is
referred to in Article 8(3) of the Consequential Provisions Order (old
public company remaining such after 31st December 1984 not having
applied to be re-registered as a public company).

CHAPTER VI
FINANCIAL ASSISTANCE BY A COMPANY FOR ACQUISITION
OF ITS OWN SHARES

Provisions applying to both public and private companies

Financial assistance generally prohibited

161 —1) Subject to the followmg provisions of this Chapter where a
person is acquiring or is proposing to acquire shares in a company, it is
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not lawful for the company or any of its subsidiaries to give financial
assistance directly or indirectly for the purpose of that acquisition before
or at the same time as the acquisition takes place.

(2) Subject to those provisions, where a person has acquired shares in
a company and any liability has been incurred (by that or any other
person) for the purpose of that acquisition, it is not lawful for the
company or any of its subsidiaries to give financial assistance directly or
indirectly for the purpose of reducing or discharging the liability so
incurred.

(3) If a company acts in contravention of this Article, it is liable to a
fine, and every officer of it who is in default is liable to imprisonment or a
fine, or both.

Interpretation for this Chapter

162.—(1) In this Chapter—
(a) ‘financial assistance” means—
(i) financial assistance given by way of gift;
(i1) financial assistance given by way of guarantee, security or

indemnity, other than an indemnity in respect of the indemni-
fier’s own neglect or default, or by way of release or waiver;

(iii) financial assistance given by way of a loan or any other
agreement under which any of the obligations of the person
giving the assistance are to be fulfilled at a time when in
accordance with the agreement any obligation of another
party to the agreement remains unfulfilled, or by way of the
novation of, or the assignment of rights arising under a loan
or such other agreement; or

(iv) any other financial assistance given by a company the net
assets of which are thereby reduced to a material extent or
which has no net assets;

(b) “distributable profits”, in relation to the giving of any financial
assistance— '

(i) means those profits out of which the company could lawfully
make a distribution equal in value to that assistance, and

(ii) includes, in a case where the financial assistance is or includes
a non-cash asset, any profit which, if the company were to
make a distribution of that asset, would under Article 284
(distributions in kind) be available for that purpose, and

(¢) “distribution” has the meaning given by Article 271(2).

(2) In paragraph (1)(a)(iv) “‘net assets” means the aggregate of the
company’s assets, less the aggregate of its liabilities (*“liabilities™ to
include any provision for liabilities or charges within paragraph 88 of
Schedule 4).

(3) In this Chapter—

(a) a reference to a person incurring a liability includes his changing
his financial position by making an agreement or arrangement
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means, and

(b) a reference to a company giving financial assistance for the
purpose of reducing or discharging a liability incurred by a
person for the purpose of the acquisition of shares includes its
giving such assistance for the purpose of wholly or partly
restoring his financial position to what it was before the
acquisition took place.

Transactions not prohibited by Article 161

163.—(1) Article 161(1) does not prohibit a company from giving
financial assistance for the purpose of an acquisition of shares in it or its
holding company if—

(a) the company’s principal purpose in giving that assistance is not
to give it for the purpose of any such acquisition, or the giving of
the assistance for that purpose is but an incidental part of some
larger purpose of the company, and

(b) the assistance is given in good faith in the interests of the
company.

(2) Article 161(2) does not prohibit a company from giving financial
assistance if—

(a) the company’s principal purpose in giving the assistance is not
to reduce or discharge any liability incurred by a person for the
purpose of the acquisition of shares in the company or its
holding company, or the reduction or discharge of any such
liability is but an incidental part of some larger purpose of the
company, and

(b) the assistance is given in good faith in the interests of the
company.

(3) Article 161 does not prohibit—

(a) adistribution of a company’s assets by way of dividend lawfully
made or a distribution made in the course of the company’s
winding up,

(b) the allotment of bonus shares,

(¢) a reduction of capital confirmed by order of the court under
Article 147,

(d) a redemption or purchase of shares made in accordance with
Chapter VII,

(e) anything done in pursuance of an order of the court under
Article 418 (compromises and arrangements with creditors and
members),

(/) anything done under an arrangement made in pursuance of
Article 539 (acceptance of shares by liquidator in winding up as
consideration for sale of property), or
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Article 559 (winding up imminent or in progress).
(4) Article 161 does not prohibit—

(a) where the lending of money is part of the ordinary business of
the company, the lending of money by the company in the
ordinary course of its business,

(b) the provision by a company in accordance with an employees’
share scheme of money for the acquisition of fully paid shares in
the company or its holding company,

(c) the making by a company of loans to persons (other than
directors) employed in good faith by the company with a view to
enabling those persons to acquire fully paid shares in the
company or its holding company to be held by them by way of
beneficial ownership.

Special restriction for public companies

164.—(1) In the case of a public company, Article 163(4) authorises
the giving of financial assistance only if the company has net assets which
are not thereby reduced or, to the extent that those assets are thereby
reduced, if the assistance is provided out of distributable profits.

(2) For this purpose the following definitions apply—

(a) “‘net assets” means the amount by which the aggregate of the
company’s assets exceeds the aggregate of its liabilities (taking
the amount of both assets and liabilities to be as stated in the
company’s accounting records immediately before the financial

* assistance is given);

(b) “liabilities” includes any amount retained as reasonably necess-
ary for the purpose of providing for any liability or loss which is
either likely to be incurred, or certain to be incurred, but
uncertain as to amount or as to the date on which it will arise.

Private companies

Relaxation of Article 161 for private companies

165.—(1) Article 161 does not prohibit a private company from giving
financial assistance in a case where the acquisition of shares in question is
or was an acquisition of shares in the company or, if it is a subsidiary of
another private company, in that other company if the following
provisions of this Article, and Articles 166 to 168, are complied with as
respects the giving of that assistance.

(2) The financial assistance may only be given if the company has net
assets which are not thereby reduced or, to the extent that they are
reduced, if the assistance is provided out of distributable profits.

Article 164(2) applies for the interpretation of this paragraph.
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(3) This Article does not permit financial assistance to be given by a
subsidiary in a case where the acquisition of shares in question is or was
an acquisition of shares in its holding company, if it is also a subsidiary
of a public company which is itself a subsidiary of that holding company.

(4) Unless the company proposing to give the financial assistance is a
wholly-owned subsidiary, the giving of assistance under this Article must
be approved by special resolution of the company in general meeting.

(5) Where the financial assistance is to be given by the company in a
case where the acquisition of shares in question is or was an acquisition
of shares in its holding company, that holding company and any other
company which is both the company’s holding company and a subsidi-
ary of that other holding company (except, in any case, a company which
1s a wholly-owned subsidiary) shall also approve by special resolution in
general meeting the giving of the financial assistance.

(6) The directors of the company proposing to give the financial
assistance and, where the shares acquired or to be acquired are shares in
its holding company, the directors of that company and of any other
company which is both the company’s holding company and a subsidi-
ary of that other holding company shall before the financial assistance is
given make a statutory declaration in the prescribed form complying
with Article 166. .

Statutory declaration under Article 165

166.—(1) A statutory declaration made by a company’s directors
under Article 165(6) shall contain such particulars of the financial
assistance to be given, and of the business of the company of which they
are directors, as may be prescribed, and shall identify the person to
whom the assistance is to be given.

(2) The declaration shall state that the directors have formed the
opinion, as regards the company’s initial situation immediately follow-
ing the date on which the assistance is proposed to be given, that there
will be no ground on which it could then be found to be unable to pay its
debts; and either—

(a) if it is intended to commence the winding up of the company
within 12 months of that date, that the company will be able to
pay its debts in full within 12 months of the commencement of
the winding up, or

(b) in any other case, that the company will be able to pay its debts
as they fall due during the year immediately following that date.

(3) In forming their opinion for the purposes of paragraph (2), the
directors shall take into account the same liabilities (including con-
tingent and prospective liabilities) as would be relevant under Article 479
(winding up by the court) to the question whether the company is unable
to pay its debts.

(4) The directors’ statutory declaration shall have annexed to it a
report addressed to them by their company’s auditors stating that—
. 125

SI 1986/1032 (NI 6)

PART VI
CHAPTER VI



THE COMPANIES (NI) ORDER 1986

SI 1986/1032 (NI 6)

PaArT VI
CHAPTER VI

(@) they have enquired into the state of affairs of the company, and

(b) they are not aware of anything to indicate that the opinion
expressed by the directors in the declaration as to any of the
matters mentioned in paragraph (2) is unreasonable in all the
circumstances.

(5) The statutory declaration and auditors’ report shall be delivered to
the registrar—

(a) together with a copy of any special resolution passed by the
company under Article 165 and delivered to the registrar in
compliance with Article 388, or

(b) where no such resolution is required to be passed, within 15 days
after the making of the declaration.

(6) If a company fails to comply with paragraph (5), the company and
every officer of it who is in default is liable to a fine and, for continued
contravention, to a daily default fine. :

(7) A director of a company who makes a statutory declaration under
Article 165 without having reasonable grounds for the opinion expressed
in it is liable to imprisonment or a fine, or both.

Special resolution under Article 165

167.—(1) A special resolution required by Article 165 to be passed by
a company approving the giving of financial assistance must be passed
on the date on which the directors of that company make the statutory
declaration required by that Article in connection with the giving of that
assistance, or within the week immediately following that date.

(2) Where such a resolution has been passed, an application may be
made to the court for the cancellation of the resolution—

(a) by the holders of not less in the aggregate than 10 per cent. in
nominal value of the company’s issued share capital or any class
of it, or :

(b) if the company is not limited by shares, by not less than 10 per
cent. of the company’s members;

but the application shall not be made by a person who has consented to
or voted in favour of the resolution.

(3) Article 64(3) to (10) (litigation to cancél resolution under Article
63) applies to applications under this Article as to applications under
Article 64.

(4) A special resolution passed by a company is not effective for the

- purposes of Article 165—

(a) unless the declaration made under paragraph (6) of that Article
by the directors of the company, together with the auditors’
report annexed to it, is available for inspection by members of
the company at the meeting at which the resolution- is passed,
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Time for giving financial assistance under Article 165

168.—(1) This Article applies as to the time before and after which
financial assistance may not be given by a company in pursuance of
Article 165.

(2) Where a special resolution is required by that Article to be passed
approving the giving of the assistance, the assistance shall not be given
before the expiry of the period of 4 weeks beginning with—

(a) the date on which the special resolution is passed, or

(b) where more than one such resolution is passed, the date on
which the last of them is passed,

unless, as respects that resolution (or, if more than one, each of them)
every member of the company which passed the resolution who is
entitled to vote at general meetings of the company voted in favour of
the resolution.

(3) If application for the cancellation of any such resolution is made
under Article 167, the financial assistance shall not be given before the
final determination of the application unless the court otherwise orders.

(4) The assistance shall not be given after the expiry of the period of 8
weeks beginning with—
(a) the date on which the directors of the company proposing to

give the assistance made their statutory declaration under
Article 165, or

(b) where that company is a subsidiary and both its directors and
the directors of any of its holding companies made such a
declaration, the date on which the earliest of the declarations is
made,

unless the court, on an application under Article 167, otherwise orders.

CHAPTER VII

REDEEMABLE SHARES; PURCHASE BY A COMPANY OF ITS OWN SHARES

Redemption and purchase generally

Power to issue redeemable shares

169.—(1) Subject to the provisions of this Chapter, a company limited
by shares or limited by guarantee and having a share capital may, if
authorised to do so by its articles, issue shares which are to be redeemed
or are liable to be redeemed at the option of the company or the
shareholder.
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(2) No redeemable shares may be issued at a time when there are no
issued shares of the company which are not redeemable.

(3) Redeemable shares may not be redeemed unless they are fully paid;
and the terms of redemption must provide for payment on redemption.

Financing, etc. of redemption

170.—(1) Subject to paragraph (2) and to Articles 181 (private com-
panies redeeming or purchasing own shares out of capital) and 188(4)
(terms of redemption or purchase enforceable in a winding up)}—

(a) redeemable shares may only be redeemed out of distributable
profits of the company or out of the proceeds of a fresh issue of
shares made for the purposes of the redemption; and

(b) any premium payable on redemption must be paid out of
distributable profits of the company.

(2) If the redeemable shares were issued at a premium, any premium
payable on their redemption may be paid out of the proceeds of a fresh
issue of shares made for the purposes of the redemption, up to an
amount equal to—

(a) the aggregate of the premiums received by the company on the
issue of the shares redeemed, or

(b) the current amount of the company’s share premium account
(including any sum transferred to that account in respect of
premiums on the new shares),

whichever is the less; and in that case the amount of the company’s share
premium account shall be reduced by a sum corresponding (or by sums
in the aggregate corresponding) to the amount of any payment made by
virtue of this paragraph out of the proceeds of the issue of the new
shares. '

(3) Subject to the following provisions of this Chapter, redemption of
shares may be effected on such terms and in such manner as may be
provided by the company’s articles.

(4) Shares redeemed under this Article shall be treated as cancelled on
redemption, and the amount of the company’s issued share capital shall
be diminished by the nominal value of those shares accordingly; but the
redemption of shares by 2 company is not to be taken as reducing the
amount of the company’s authorised share capital.

(5) Without prejudice to paragraph (4), where a company is about to
redeem shares, it has power to issue shares up to the nominal value of the
shares to be redeemed as if those shares had never been issued.

Stamp duty on redemption of shares

171.—(1) For the purposes of Article 8 of the Finance (Miscellaneous
Provisions) (Northern Ireland) Order 1973 (stamp duty on documents
relating to chargeable transactions of capital companies), the issue of
shares by a company in place of shares redeemed under Article 170
constitutes a chargeable transaction if, and only if, the actual value of the
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(2) Where the issue of the shares does constitute a chargeable transac-
tion for those purposes the amount on which stamp duty on the relevant
document relating to that transaction is chargeable under Article 8(5) of
that Order is the difference between—

(a) the amount on which that duty would be so chargeable if the
shares had not been issued in place of shares redeemed under
Article 170; and

(b) the value of the shares redeemed at the date of their redemption.
(3) Subject to paragraph (4), for the purposes of paragraphs (1) and (2)
shares issued by a company—
(@) up to the nominal amount of any shares which the company has
redeemed under Article 170; or -
(b) in pursuance of Article 170(5) before the redemption of shares
which the company is about to redeem under that Article,

are to be regarded as issued in place of the shares redeemed or (as the
case may be) about to be redeemed.

(4) Shares issued in pursuance of Article 170(5) are not to be regarded
for the purposes of paragraphs (1) and (2) as issued in place of the shares
about to be redeemed, unless those shares are redeemed within one
month after the issue of the new shares.

Power of company to purchase own shares

172.—(1) Subject to the following provisions of this Chapter, a
company limited by shares or limited by guarantee and having a share
capital may, if guthorised to do so by its articles, purchase its own shares
(including any redeemable shares).

(2) Articles 169 to 171 apply to the purchase by a company under this
Article of its own shares as they apply to the redemption of redeemable
shares, save that the terms and manner of purchase need not be
determined by the company’s articles as required by Article 170(3).

(3) A company may not under this Article purchase its own shares if as
a result of the purchase there would no longer be any member of the
company holding shares other than redeemable shares.

Definitions of “‘off-market’” and “market” purchase
173.—(1) A purchase by a company of its own shares is “off-market”
if the shares either—
(a) are purchased otherwise than on a recognised stock exchange,
or
(b) are purchased on a recognised stock exchange but are not
subject to a marketing arrangement on that stock exchange.
(2) For this purpose, a company’s shares are subject to a marketing
arrangement on a recognised stock exchange if either—
(a) they are listed on that stock exchange; or
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(b) the company has been afforded facilities for dealings in those
shares to take place on that stock exchange without prior
permission for individual transactions from the authority gov-
erning that stock exchange and without limit as to the time
during which those facilities are to be available.

(3) A purchase by a company of its own shares is a ““market” purchase
if it is a purchase made on a recognised stock exchange, other than a
purchase which is an off-market purchase by virtue of paragraph (1)(b).

Authority for off-market purchase

174.—(1) A company may only make an off-market purchase of its
own shares in pursuance of a contract approved in advance in
accordance with this Article or Article 175.

(2) The terms of the proposed contract must be authorised by a special
resolution of the company before the contract is entered into; and the
following paragraphs apply with respect to that authority and to
resolutions conferring it.

(3) Subject to paragraph (4), the authority may be varied, revoked or
from time to time renewed by special resolution of the company.

(4) In the case of a public company the authority conferred by the
resolution must specify a date on which the authority is to expire; and in
a resolution conferring or renewing authority that date must not be later
than 18 months after that on which the resolution is passed.

(5) A special resolution to confer, vary, revoke or renew authority is
not effective if any member of the company holding shares to which the
resolution relates exercises the voting rights carried by any of those
shares in voting on the resolution and the resolution would not have
been passed if he had not done so.

For this purpose—

(a) a member who holds shares to which the resolution relates is
regarded as exercising the voting rights carried by those shares
not only if he votes in respect of them on a poll on the question
whether the resolution shall be passed, but also if he votes on the
resolution otherwise than on a poll;

(b) notwithstanding anything in the company’s articles, any mem-

~ ber of the company may demand a poll on that question; and

(¢) a vote and a demand for a poll by a person as proxy for a
member are the same respectively as a vote and a demand by the
member.

(6) Such a resolution is not effective for the purposes of this Article
unless (if the proposed contract is in writing) a copy of the contract or (if
not) a written memorandum of its terms is available for inspection by
members of the company both—

(a) at the company’s registered office for not less than 15 days
ending with the date of the meeting at which the resolution is
passed, and

(b) at the meeting itself.
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a copy of the contract so made available must have annexed to it a
written memorandum specifying any such names which do not appear in
the contract itself.

(7) A company may agree to a variation of an existing contract so
approved, but only if the variation is authorised by a special resolution
of the company before it is agreed to; and paragraphs (3) to (6) apply to
the authority for a proposed variation as they apply to the authority for
a proposed contract, save that a copy of the original contract or (as the
case may require) a memorandum of its terms, together with any
variations previously made, must also be available for inspection in
accordance with paragraph (6).

Authority for contingent purchase contract

175.—(1) A contingent purchase contract is a contract entered into by
a company and relating to any of its shares—
(a) which does not amount to a contract to purchase those shares,
but
(b) under which the company may (subject to any conditions)
become entitled or obliged to purchase those shares.

(2) A company may only make a purchase of its own shares in
pursuance of a contingent purchase contract if the contract is approved
in advance by a special resolution of the company before the contract is
entered into; and paragraphs (3) to (7) of Article 174 apply to the
contract and its terms.

Authority for market purchase

176.—(1) A company shall not make a market purchase of its own
shares unless the purchase has first been authorised by the company in
general meeting.

(2) That authority—

(a) may be general for that purpose, or limited to the purchase of
shares of any particular class or description, and
(b) may be unconditional or subject to conditions.

(3) The authority must—

(a) specify the maximum number of shares authorised to be
acquired,

(b) determine both the maximum and the minimum prices which
may be paid for the shares, and

(¢) specify a date on which it is to expire.

(4) The authority may be varied, revoked or from time to time
renewed by the company in general meeting, but this is subject to
paragraph (3); and in a resolution to confer or renew authority, the date
on which the authority is to expire must not be later than 18 months after

that on which the resolution is passed.
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(5) A company may under this Article make a purchase of its own
shares after the expiry of the time limit imposed to comply with
paragraph (3)(c), if the contract of purchase was concluded before the
authority expired and the terms of the authority permitted the company
to make a contract of purchase which would or might be executed wholly
or partly after its expiration.

_ (6) A resolution to confer or vary authority under this Article may
determine either or both the maximum and minimum prices for purchase
by—

(a) specifying a particular sum, or

(b) providing a basis or formula for calculating the amount of the
price in question without reference to any person’s discretion or
opinion. -

(7) A resolution of a company conferring, varying, revoking or
renewing authority under this Article is subject to Article 388 (copy of
resolution to be sent to registrar within 15 days).

Assignment or release of company’s right to purchase own shares

177.—(1) The rights of a company under a contract approved under
Atrticle 174 or 175, or under a contract for a purchase authorised under
Article 176, are not capable of being assigned.

(2) An agreement by a company to release its rights under a contract
approved under Article 174 or 175 is void unless the terms of the release
agreement are approved in advance by a special resolution of the
company before the agreement is entered into; and paragraphs (3) to (7)
of Article 174 apply to approval for a proposed release agreement as to
authority for a proposed variation of an existing contract.

Payments apart from purchase price to be made out of distributable profits
178.—(1) A payment made by a company in consideration of—

(@) acquiring any right with respect to the purchase of its own
shares in pursuance of a contract approved under Article 175, or

(b) the variation of a contract approved under Article 174 or 175, or

(c) the release of any of the company’s obligations with respect to
the purchase of any of its own shares under a contract approved
under Article 174 or 175 or under a contract for a purchase
authorised under Article 176,

must be made out of the company’s distributable profits.

(2) If the requirements of paragraph (1) are not satisfied in relation to
a contract—

(a) in a case within paragraph (1)(a), no purchase by the company
of its own shares in pursuance of that contract is lawful under
this Chapter,
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(¢) in a case within paragraph (1)(c), the purported release is void.

Disclosure by company of purchase of own shares

179.—(1) Within the period of 28 days beginning with the date on
which any shares purchased by a company under this Chapter are
delivered to it, the company shall deliver to the registrar for registration
a return in the prescribed form stating with respect to shares of each class
purchased the number and nominal value of those shares and the date on
which they were delivered to the company.

(2) In the case of a public company, the return shall also state—
(a) the aggregate amount paid by the company for the shares; and

(b) the maximum and minimum prices paid in respect of shares of
each class purchased.

(3) Particulars of shares delivered to the company on different dates
and under different contracts may be included in a single return to the
registrar; and in such a case the amount required to be stated under
paragraph (2)(a) is the aggregate amount paid by the company for all the
shares to which the return relates.

(4) Where a company enters into a contract approved under Article
174 or 175, or a contract for a purchase authorised under Article 176, the
company shall keep at its registered office—

(a) if the contract is in writing, a copy of it; and
(b) if not, a memorandum of its terms,

from the conclusion of the contract until the end of the period of 10 years
beginning with the date on which the purchase of all the shares in
pursuance of the contract is completed or (as the case may be) the date
on which the contract otherwise determines.

(5) Every copy and memorandum so required to be kept shall, during
business hours (subject to such reasonable restrictions as the company
may in general meeting impose, but so that not less than 2 hours in each
day are allowed for inspection) be open to inspection without charge—

(a) by any member of the company, and
(b) if it is a public company, by any other person.

(6) If default is made in delivering to the registrar any return required
by this Article, every officer of the company who is in default is liable to a
fine and, for continued contravention, to a daily default fine.

(7) If default is made in complying with paragraph (4), or if an
inspection required under paragraph (5) is refused, the company and
every officer of it who is in default is liable to a fine and, for continued
contravention, to a daily default fine.

(8) In the case of a refusal of an inspection required under paragraph
(5) of a copy or memorandum, the court may by order compel an
immediate inspection of it.
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(9) The obligation of a company under paragraph (4) to keep a copy of
any contract or (as the case may be) a memorandum of its terms applies
to any variation of the contract so long as it applies to the contract.

The capital redemption reserve

180.—(1) Where under this Chapter shares of a company are
redeemed or purchased wholly out of the company’s profits, the amount
by which the company’s issued share capital is diminished in accordance
with Article 170(4) on cancellation of the shares redeemed or purchased
shall be transferred to a reserve, called “the capital redemption reserve”.

(2) If the shares are redeemed or purchased wholly or partly out of the
proceeds of a fresh issue and the aggregate amount of those proceeds is
less than the aggregate nominal value of the shares redeemed or
purchased, the amount of the difference shall be transferred to the
capital redemption reserve.

(3) But paragraph (2) does not apply if the proceeds of the fresh issue
are applied by the company in making a redemption or purchase of its
own shares in addition to a payment out of capital under Article 181.

(4) The provisions of this Order relating to the reduction of a
company’s share capital apply as if the capital redemption reserve were
paid-up share capital of the company, except ‘that the reserve may be
applied by the company in paying up its unissued shares to be allotted to
members of the company as fully paid bonus shares.

Redemption or purchase of own shares out of capital
(private companies only)

Power of private companies to redeem or purchase own shares out of
capital

181.—(1) Subject to the following provisions of this Chapter, a private
company limited by shares or limited by guarantee and having a share
capital may, if so authorised by its articles, make a payment in respect of
the redemption or purchase under Article 170 or (as the case may be)
Article 172, of its own shares otherwise than out of its distributable
profits or the proceeds of a fresh issue of shares.

(2) References in this Chapter to payment out of capital are (subject to
paragraph (6)) to any payment so made, whether or not it would be
regarded apart from this Article as a payment out of capital.

(3) The payment which may (if authorised in accordance with the
following provisions of this Chapter) be made by a company out of
capital in respect of the redemption or purchase of its own shares is such
an amount as, taken together with—

(a) any available profits of the company, and

(b) the proceeds of any fresh issue of shares made for the purposes
of the redemption or purchase,
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permissible capital payment for the shares.
(4) Subject to paragraph (6), if the permissible capital payment for
shares redeemed or purchased is less than their nominal amount, the
amount of the difference shall be transferred to the company’s capital
redemption reserve.
(5) Subject to paragraph (6), if the permissible capital payment is
greater than the nominal amount of the shares redeemed or purchased—
(a) the amount of any capital redemption reserve, share premium
account or fully paid share capital of the company, and
(b) any amount representing unrealised profits of the company for
the time being standing to the credit of any reserve maintained
by the company in accordance with paragraph 34 of Schedule 4
(revaluation reserve),

may be reduced by a sum not exceeding (or by sums not in the aggregate
exceeding) the amount by which the permissible capital payment exceeds
the nominal amount of the shares.

(6) Where the proceeds of a fresh issue are applied by a company in
making any redemption or purchase of its own shares in addition to a
payment out of capital under this Article, the references in paragraphs
(4) and (5) to the permissible capital payment are to be read as referring
to the aggregate of that payment and those proceeds.

Availability of profits for the purposes of Article 181

182.—(1) The reference in Article 181(3)(a) to available profits of the
company is to the company’s profits which are available for distribution
(within the meaning of Part IX); but the question whether a company
has any profits so available and the amount of any such profits are to be
determined for the purposes of that Article in accordance with the
following paragraphs, instead of Articles 278 to 283.

(2) Subject to paragraph (3), that question is to be determined by
reference to— ‘

(a) profits, losses, assets and liabilities;
(b) provisions of any of the kinds mentioned in paragraphs 87 and
88 of Schedule 4 (depreciation, diminution in value of assets,
retentions to meet liabilities, etc.); and
(c) share capital and reserves (including undistributable reserves),
as stated in the relevant accounts for determining the permissible capital
payment for shares.

(3) The relevant accounts for this purpose are such accounts, prepared
as at any date within the period for determining the amount of the
permissible capital payment, as are necessary to enable a reasonable
judgment to be made as to the amounts of any of the items mentioned in
paragraph (2)(a) to (¢). )

(4) For the purposes of determining the amount of the permissible
capital payment for shares, the amount of the company’s available
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profits (if any) determined in accordance with paragraphs (2) and (3) is
treated as reduced by the amount of any distributions lawfully made by
the company after the date of the relevant accounts and before the end of
the period for determining the amount of that payment.

(5) The reference in paragraph (4) to distributions lawfully made by
the company includes—
(a) financial assistance lawfully given out of distributable profits in
a case falling within Article 164 or 165,

(b) any payment lawfully made by the company in respect of the
purchase by it of any shares in the company (except a payment
lawfully made otherwise than out of distributable profits), and

(¢) a payment of any description specified in Article 178(1) lawfully
made by the company.

(6) References in this Article to the period for determining the amount
of the permissible capital payment for shares are to the period of 3
months ending with the date on which the statutory declaration of the
directors purporting to specify the amount of that payment is made in
accordance with Article 183(3).

Conditions for payment out of capital

183.—(1) Subject to any order of the court under Article 187, a
payment out of capital by a private company for the redemption or
purchase of its own shares is not lawful unless the requirements of this
Article and Articles 184 and 185 are satisfied.

(2) The payment out of capital must be approved by a special
resolution of the company.

(3) The company’s directors must make a statutory declaration speci-
fying the amount of the permissible capital payment for the shares in
question and stating that, having made full inquiry into the affairs and
prospects of the company, they have formed the opinion—

(a) as regards its initial situation immediately following the date on
which the payment out of capital is proposed to be made, that
there will be no grounds on which the company could then be
found unable to pay its debts, and

(b) as regards its prospects for the year immediately following that
date, that, having regard to their intentions with respect to the
management of the company’s business during that year and to
the amount and character of the financial resources which will in
their view be available to the company during that year, the
company will be able to continue to carry on business as a going
concern (and will accordingly be able to pay its debts as they fall
due) throughout that year.

(4) In forming their opinion for the purposes of paragraph (3)(a), the
directors shall take into account the same liabilities (including prospec-
tive and contingent liabilities) as would. be relevant under Article 479
(winding up by the court) to the question whether a company is unable
to pay its debts.
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pany'’s business as may be prescribed, and must in addition have annexed
to it a report addressed to the directors by the company’s auditors
stating that—

(a) they have inquired into the company’s state of affairs; and

(b) the amount specified in the declaration as the permissible capital
payment for the shares in question is in their view properly
determined in accordance with Articles 181 and 182; and

(c) they are not aware of anything to indicate that the opinion
expressed by the directors in the declaration as to any of the
matters mentioned in paragraph (3) is unreasonable in all the
circumstances.

(6) A director who makes a declaration under this Article without
having reasonable grounds for the opinion expressed in the declaration is
liable to imprisonment or a. fine, or both.

Procedure for special resolution under Article 183

184.—(1) The resolution required by Article 183 must be passed on, or
within the week immediately following, the date on which the directors
make the statutory declaration required by that Article; and the payment
out of capital must be made no earlier than 5 nor more than 7 weeks after
the date of the resolution.

(2) The resolution is ineffective if any member of the company holding
shares to which the resolution relates exercises the voting rights carried
by any of those shares in voting on the resolution and the resolution
would not have been passed if he had not done so.

(3) For the purposes of paragraph (2), a member who holds such
shares is to be regarded as exercising the voting rights carried by them in
voting on the resolution not only if he votes in respect of them on a poll
on the question whether the resolution shall be passed, but also if he
votes on the resolution otherwise than on a poll; and, notwithstanding
anything in a company’s articles, any member of the company may
demand a poll on that question.

(4) The resolution is ineffective unless the statutory declaration and
auditors’ report required by Article 183 are available for inspection by
members of the company at the meeting at which the resolution is
passed.

(5) For the purposes of this Article a vote and a demand for a poll by a
person as proxy for a member are the same (respectively) as a vote and
demand by the member.

Publicity for proposed payment out of capital

185.—(1) Within the week immediately following the date of the
resolution for payment out of capital the company must cause to be
published in the Belfast Gazette a notice—
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(a) stating that the company has approved a payment out of capital
for the purpose of acquiring its own shares by redemption or
purchase or both (as the case may be);

(b) specifying the amount of the permissible capital payment for the
shares in question and the date of the resolution under Article
183;

(c) stating that the statutory declaration of the directors and the
auditors’ report required by that Article are available for
inspection at the company’s registered office; and

(d) stating that any creditor of the company may at any time within
the S weeks immediately following the date of the resolution for
payment out of capital apply to the court under Article 186 for
an order prohibiting the payment.

(2) Within the week immediately following the date of the resolution
the company must also either cause a notice to the same effect as that
required by paragraph (1) to be published in a newspaper circulating
throughout Northern Ireland or nge notice in writing to that effect to
each of its creditors.

(3) References in this Article to the first notice date are to the day on
which the company first publishes the notice required by paragraph (1)
or first publishes or gives the notice required by paragraph (2)
(whichever is the earlier).

(4) Not later than the first notice date the company must deliver to the
registrar a copy of the statutory declaration of the directors and of the
auditors’ report required by Article 183.

(5) The statutory declaration and auditors’ report—

(a) shall be kept at the company’s registered office throughout the
period beginning with the first notice date and ending 5 weeks
after the date of the resolution for payment out of capital, and

(b) shall during business hours on any day during that period be
open to the inspection of any member or creditor of the
company without charge.

(6) If an inspection required under paragraph (S5) is refused, the
company and every officer of it who is in default is liable to a fine and, for
continued contravention, to a daily default fine.

(7) In the case of refusal of an inspection required under paragraph (5)
of a declaration or report, the court may by order compel an immediate
inspection of that declaration or report.

Objections by company’s members or creditors

186.—(1) Where a private company passes a special resolution
approving for the purposes of this Chapter any payment out of capital
for the redemption or purchase of any of its shares—

(a) any member of the company other than one who consented to

or voted in favour of the resolution; and
138



THE COMPANIES (NI) ORDER 1986

SI 1986/1032 (N1 6)
(b) any creditor of the company, PART VI
may within 5 weeks of the date on which the resolution was passed apply CHAPTER VII

to the court for cancellation of the resolution.

(2) The application may be made on behalf of the persons entitled to
make it by such one or more of their number as they may appoint in
writing for the purpose.

(3) If an application is made, the company shall—

(a) forthwith give notice in the prescribed form of that fact to the
registrar; and

(b) within 15 days from the making of any order of the court on the
hearing of the application, or such longer period as the court
may by order direct, deliver an office copy of the order to the
registrar.

(4) A company which fails to comply with paragraph (3) and any
officer of it who is in default is liable to a fine and, for continued
contravention, to a daily default fine.

Powers of court on application under Article 186

187.—(1) On the hearing of an application under Article 186 the court
may, if it thinks fit, adjourn the proceedings in order that an arrange-
ment may be made to the court’s satisfaction for the purchase of the
interests of dissentient members or for the protection of dissentient
creditors (as the case may be); and the court may give such directions and
make such orders as it thinks expedient for facilitating or carrying into
effect any such arrangement.

(2) Without prejudice to its powers under paragraph (1), the court
shall make an order on such terms and conditions as it thinks fit either
confirming or cancelling the resolution; and, if the court confirms the
resolution, it may in particular by order alter or extend any date or
period of time specified in the resolution or in any provision in this
Chapter which applies to the redemption or purchase of shares to which
the resolution refers.

(3) The court’s order may, if the court thinks fit, provide for the
purchase by the company of the shares of any of its members and for the
reduction accordingly of the company’s capital, and may make such
alterations in the company’s memorandum and articles as may be
required in consequence of that provision.

(4) If the court’s order requires the company not to make any, or any
specified, alteration in its memorandum or articles, the company has not
then power without leave of the court to make any such alteration in
breach of the requirement.

(5) An alteration in the memorandum or articles made by virtue of an
order under this Article, if not made by resolution of the company, is of
the same effect as if duly made by resolution; and this Order applies
accordingly to the memorandum or articles as so altered.
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Supplementary

Effect of company'’s failure to redeem or purchase

188.—(1) This Article has effect where a company has, on or after st
July 1983— :

(a) issued shares on terms that they are or are liable to be redeemed,
or

(b) agreed to purchase any of its own shares.

(2) The company is not liable in damages in respect of any failure on
its part to redeem or purchase any of the shares.

(3) Paragraph (2) is without prejudice to any right of the holder of the
shares other than his right to sue the company for damages in respect of
its failure; but the court shall not grant an order for specific performance
of the terms of redemption or purchase if the company shows that it is
unable to- meet the costs of redeeming or purchasing the shares in
question out of distributable profits.

(4) If the company is wound up and at the commencement of the
winding up any of the shares have not been redeemed or purchased, the
terms of redemption or purchase may be enforced against the company;
and when shares are redeemed or purchased under this paragraph they
are treated as cancelled. ‘

(5) However, paragraph (4) does not apply if—

(a) the terms provided for the redemption or purchase to take place
at a date later than that of the commencement of the winding
up, or

(b) during the period beginning with the date on which the redemp-
tion or purchase was to have taken place and ending with the
commencement of the winding up the company could not at any
time have lawfully made a distribution equal in value to the
price at which the shares were to have been redeemed or
purchased.

(6) There shall be paid in priority to any amount which the company is
liable under paragraph (4) to pay in respect of any shares—
(a) all other debts and liabilities of the company (other than any
due to members in their character as such),

(b) if other shares carry rights (whether as to capital or as to
income) which are preferred to the rights as to capital attaching
to the first-mentioned shares, any amount due in satisfaction of
those preferred rights;

but, subject to that, any such amount shall be paid in priority to any
amounts due to members in satisfaction of their rights (whether as to
capital or income) as members.

(7) Where by virtue of Article 25 of the Bankruptcy Amendment
(Northern Ireland) Order 1980 (payment-of interest on debts) as applied
by Article 569 (application of bankruptcy rules to insolvent companies) a
creditor of a company is entitled to payment of any interest only after
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that interest.

Power of Department to modify this Chapter

189.—(1) The Department may by regulations modify the provisions
of this Chapter with respect to any of the following matters—

(a) the authority required for a purchase by a company of its own
shares,

(b) the authority required for the release by a company of its rights
under a contract for the purchase of its own shares or a contract
under which the company may (subject to any conditions)
become entitled or obliged to purchase its own shares,

(¢) the information to be included in a return delivered by a
company to the registrar in accordance with Article 179(1),

(d) the matters to be dealt with in the statutory declaration of the
directors under Article 183 with a view to indicating their
opinion of their company’s ability to make a proposed payment
out of capital with due regard to its financial situation and
prospects, and

(¢) the contents of the auditors’ report required by that Article to be
annexed to that declaration.

(2) The Department may also by regulations make such provision
(including modification of the provisions of this Chapter) as appears to it
to be appropriate—

(a) for wholly or partly relieving companies from the requirement
of Article 181(3)(a) that any available profits must be taken into
account in determining the amount of the permissible capital
payment for shares under that Article, or

(b) for permitting a company’s share premium account to be
applied, to any extent appearing to the Department to be
appropriate, in providing for the premiums payable on the
redemption or purchase by the company of any of its own
shares. :

(3) Regulations under this Article may make such further modification
of any provisions of this Chapter as appears to the Department to be
reasonably necessary in consequence of any provision made under such
regulations by virtue of paragraph (1) or (2).

(4) No regulations shall be made under this Article unless a draft of the

regulations has been laid before, and approved by a resolution of, the
Assembly.

Transitional cases arising under this Chapter; and savings

190.—(1) Any preference shares issued by a company before 1st July
1983 which could but for the repeal by the Order of 1982 of section 58 of
the Act of 1960 (power to issue redeemable preference shares) have been
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CHAPTER VII with the provisions of this Chapter.

(2) In a case to which Articles 169 and 170 apply by virtue of this
Article, any premium payable on redemption may, notwithstanding the
repeal by the Order of 1982 of any provision of the Act of 1960, be paid
out of the share premium account instead of out of profits, or partly out
of that account and partly out of profits (but subject to the provisions of
this Chapter so far as payment is out of profits).

(3) Any capital redemption reserve fund established before 1st July
1983 by a company for the purposes of section 58 of the Act of 1960 is to
be known as the company’s capital redemption reserve and to be treated
as if it had been established for the purposes of Article 180; and
accordingly, a reference in any statutory provision or in the articles of
any company, or in any other instrument, to a company’s capital
redemption reserve fund is to be construed as a reference to the
company’s capital redemption reserve.

Interpretation for Chapter VII

191. In this Chapter—

(a) “distributable profits”, in relation to the making of any pay-
ment by a company, means those profits out of which it could
lawfully make a distribution (within the meaning given by
Article 271(2)), equal in value to the payment, and

(b) “permissible capital payment” means the payment permitted by
Article 181;

and references to payment out of capital are to be construed in
accordance with Article 181.

CHAPTER VIII

MISCELLANEOUS PROVISIONS ABOUT SHARES AND DEBENTURES

Share and debenture certificates, transfers and warrants

Nature, transfer and numbering of shares
192.—(1) The shares or other interest of any member in a company—
(a) are personal estate and are not in the nature of real estate,
(b) are transferable in manner provided by the company’s articles,
1963 ¢. 24 (N.L) but subject to the Stock Transfer Act (Northern Ireland) 1963

(which enables securities of certain descriptions to be trans-
ferred by a simplified process).

(2) Each share in a company having a share capital shall be dis-
tinguished by its appropriate number; except that, if at any time all the
issued shares in a company, or all the issued shares in it of a particular
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remains fully paid up and ranks pari passu for all purposes with all
shares of the same class for the time being issued and fully paid up.

Transfer and registration

193.—(1) It is not lawful for a company to register a transfer of shares
in or debentures of the company unless a proper instrument of transfer
has been delivered to it, or the transfer is an exempt transfer within the
Stock Transfer Act 1982. 1982 c. 41

This applies notwithstanding anything in the company’s articles.

(2) Paragraph (1) does not prejudice any power of the company to
register as shareholder or debenture holder a person to whom the right
to any shares in or debentures of the company has been transmitted by
operation of law.

(3) A transfer of the share or other interest of a deceased member of a
company made by his personal representative, although the personal
representative is not himself a member of the company, is as valid as if he
had been such a member at the time of the execution of the instrument of
transfer.

(4) On the application of the transferor of any share or interest in a
company, the company shall enter in its register of members the name of
the transferee in the same manner and subject to the same conditions as
if the application for the entry were made by the transferee.

(5) If a company refuses to register a transfer of shares or debentures,
the company shall, within 2 months after the date on which the transfer
was lodged with it, send to the transferee notice of the refusal.

(6) If default is made in complying with paragraph (5), the company
and every officer of it who is in default is liable to a fine and, for
continued contravention, to a daily default fine.

Certification of transfers

194.—(1) The certification by a company of any instrument of transfer
of any shares in, or debentures of, the company is to be taken as a
representation by the company to any person acting on the faith of the
certification that there have been produced to the company such
documents as on their face show a prima facie title to the shares or
debentures in the transferor named in the instrument.

However, the certification is not to be taken as a representation that
the transferor has any title to the shares or debentures.

(2) Where a person acts on the faith of a false certification by a
company made negligently, the company is under the same liability to
him as if the certification had been made fraudulently.

(3) For the purposes of this Article—

(a) an instrument of transfer is deemed cemﬁcated if it bears the
words “certificate lodged™ (or words to the like effect);
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(b) the certification of an instrument of transfer is deemed made by
a company if—

(i) the person issuing the instrument is a person authorised to
issue certificated instruments of transfer on the company’s
behalf, and

(ii) the certification is signed by a person authorised to certificate
transfers on the company’s behalf or by an officer or servant
either of the company or of a body corporate so authorised;

(c) a certification is deemed signed by a person if—

(i) it purports to be authenticated by his signature or initials
(whether handwritten or not), and

(i) it is not shown that the signature or initials was or were
placed there neither by himself nor by a person authorised to
use the signature or initials for the purpose of certificating

" transfers on the company’s behalf.

Duty of company as to issue of certificates
195.—(1) Subject to the following provisions, every company shall—

(a) within 2 months after the allotment of any of its shares,
debentures or debenture stock, and

(b) within 2 months after the date on which a transfer of any such
shares, debentures or debenture stock is lodged with the com-

pany,

complete and have ready for delivery the certificates of all shares, the
debentures and the certificates of all debenture stock allotted or trans-
ferred (unless the conditions of issue of the shares, debentures or
debenture stock otherwise provide).

(2) For this purpose, “transfer” means a transfer duly stamped and
otherwise valid, or an exempt transfer within the Stock Transfer Act
1982, and does not include such a transfer as the company is for any
reason entitled to refuse to register and does not register.

(3) Paragraph (1) does not apply in the case of a transfer to any person
where, by virtue of regulations under section 3 of the Stock Transfer Act
1982, he is not entitled to a certificate or other document of or evidencing
title in respect of the securities transferred; but if in such a case the
transferee—

(a) subsequently becomes entitled to such a certificate or other
document by virtue of any provision of those regulations, and

(b) gives notice in writing of that fact to the company,

this Article has effect as if the reference in paragraph (1)(b) to the date of
the lodging of the transfer were a reference to the date of the notice.

(4) A company of which shares or debentures are allotted or debenture
stock is allotted to a stock exchange nominee, or with which a transfer is
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of the allotment or the lodging of the transfer, to comply with paragraph
(1.

*Stock exchange nominee” means any person whom the Department
designates by order as a nominee of The Stock Exchange for the
purposes of this Article.

(5) If default is made in complying with paragraph (1), the company
and every officer of it who is in default is liable to a fine and, for
continued contravention, to a daily default fine.

(6) If a company on which a notice has been served requiring it to
make good any default in complying with paragraph (1) fails to make
good the default within 10 days after service of the notice, the court may,
on the application of the person entitled to have the certificates or the
debentures delivered to him, exercise the power of paragraph (7).

(7) The court may make an order directing the company and any
officer of it to make good the default within such time as may be specified
in the order; and the order may provide that all costs of and incidental to
the application shall be borne by the company or by an officer of it
responsible for the default. .

Certificate to be evidence of title

196. A certificate, under the common seal of the company or the seal
kept by the company by virtue of Article 50, specifying any shares held
by a member, is prima facie evidence of his title to the shares.

Evidence of grant of representation or confirmation as executor

197. The production to a company of any document which is by law
sufficient evidence of probate of the will, or letters of administration of
the estate, or confirmation as executor, of a deceased person having been
granted to some person shall be accepted by the company as sufficient
evidence of the grant. .

This has effect notwithstanding anything in the company’s articles.

Issue and effect of share warrant to bearer

198.—(1) A company limited by shares, if so authorised by its articles,
may, with respect to any fully paid-up shares, issue under its common
seal a warrant stating that the bearer of the warrant is entitled to the
shares specified in it, and may provide (by coupons or otherwise) for the
payment of the future dividends on the shares included in the warrant.

(2) Such a warrant is termed a ‘‘share warrant’ and entitles the bearer
to the shares specified in it; and the shares may be transferred by delivery
of the warrant.
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Debentures

.Register of debenture holders

199.—(1) Neither a register of holders of debentures of a company nor
a duplicate of any such register or part of any such register which is kept
outside Northern Ireland shall, if kept in Northern Ireland, be kept
elsewhere than—

(a) at the company’s registered office; or

(b) at any office of the company at which the work of making it up
is done; or

(¢) if the company arranges with some other person for the making
up of the register or duplicate to be undertaken on its behalf by
that other person, at the office of that other person at which the
work is done.

(2) Where a company keeps in Northern Ireland both such a register
and such a duplicate, it shall keep them at the same place.

(3) Every company which keeps any such register or duplicate in
Northern Ireland shall send to the registrar notice (in the prescribed
form) of the place where the register or duplicate is kept and of any
change in that place.

(4) But a company is not bound to send notice under paragraph (3)
where the register or duplicate has, at all times since it came into
existence, been kept at the company’s registered office.

(5) Where a company makes default in complying with paragraph (1)
or (2) or makes default for 14 days in complying with paragraph (3), the
company and every officer of the company who is in default is liable to a
fine and, for continued contravention, to a daily default fine.

(6) Where the register of holders of debentures of the company is kept
at the office of some person other than the company and by reason of
any default of his the company makes default in complying with
paragraph (1), (2) or (3), that other person is liable to the same penalty as
if he were an officer of the company who was in default.

Right to inspect register

200.—(1) Every register of holders of debentures of a company shall,
except when duly closed (but subject to such reasonable restrictions as
the company may impose in general meeting, but so that not less than 2
hours in each day are allowed for inspection), be open to the inspec-
tion—

(a) of the registered holder of any such debentures or any holder of
shares in the company without fee; and

(b) of any other person on payment of a fee of 5 pence or such less
sum as may be determined by the company.

(2) Any such registered holder of debentures or holder of shares, or
any other person, may require a copy of the register of the holders of
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debentures of the company or any part of it, on payment of 10 pence (or PART VI
such less sum as may be determined by the company) for every 100 CHAPTER VIII
words, or fractional part of 100 words, required to be copied.

(3) A copy of any trust deed for securing an issue of debentures shall
be forwarded to every holder of any such debentures at his request on
payment—

(a) in the case of a printed trust deed, of 20 pence (or such less sum
as may be determined by the company), or

(b) where the trust deed has not been printed, of 10 pence (or such
less sum as may be so determined), for every 100 words, or
fractional part of 100 words, required to be copied.

(4) If inspection is refused, or a copy is refused or not forwarded, the
company and every officer of it who is in default is liable to a fine and, for
continued contravention, to a daily default fine.

(5) Where a company is in default as mentioned in paragraph (4), the
court may by order compel an immediate inspection of the register or
direct that the copies required be sent to the person requiring them.

(6) For the purposes of this Article, a register is deemed to be duly
closed if closed in accordance with provisions contained in the com-
pany’s articles or in the debentures or, in the case of debenture stock, in
the stock certificates, or in the trust deed or other document securing the
debentures or debenture stock, during such period or periods, not
exceeding in the whole 30 days in any year, as may be therein specified.

(7) Liability incurred by a company from the making or deletion of an
- entry in its register of debenture holders, or from a failure to make or
delete any such entry, is not enforceable more than 20 years after the
date on which the entry was made or deleted or, in the case of any such
failure, the failure first occurred.

This is without prejudice to any lesser period of limitation.

Liability of trustees of debentures
201.—(1) Subject to this Article, any provision contained—
(a) in a trust deed for securing an issue of debentures, or

(b) in any contract with the holders of debentures secured by a trust
deed,

is void in so far as it would have the effect of exempting a trustee of the
deed from, or indemnifying him against, liability for breach of trust
where he fails to show the degree of care and diligence required of him as
trustee, having regard to the provisions of the trust deed conferring on
him any powers, authorities or discretions.

(2) Paragraph (1) does not invalidate—

(a) a release otherwise validly given in respect of anything done or
omitted to be done by a trustee before the giving of the release;
or

(b) any provision enabling such a release to be given—
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CHAPTER VIII . fourths in value of the debenture holders present and voting

in person or, where proxies are permitted, by proxy at a
meeting summoned for the purpose, and

(ii) either with respect to specific acts or omissions or on the
trustee dying or ceasing to act.

(3) Paragraph (1) does not operate—

(a) to invalidate any provision in force on 1st April 1961 so long as
any person then entitled to the benefit of that provision or
afterwards given the benefit of that provision under paragraph
(4) remains a trustee of the deed in question, or

(b) to deprive any person of any exemption or right to be indemni-
fied in respect of anything done or omitted to be done by him
while any such provision was in force.

(4) While any trustee of a trust deed remains entitled to the benefit of a
provision saved by paragraph (3), the benefit of that provision may be
given either—

(a) to all trustees of the deed, present and future; or
(b) to any named trustees or proposed trustees of it,

by a resolution passed by a majority of not less than three-fourths in
value of the debenture holders present in person or, where proxies are
permitted, by proxy at a meeting summoned for the purpose in
accordance with the provisions of the deed or, if the deed makes no
provision for summoning meetings, a meeting summoned for the
purpose in any manner approved by the court.

Perpetual debentures

202. A condition contained in debentures, or in a deed for securing
debentures, is not invalid by reason only that the debentures are thereby
made irredeemable or redeemable only on the happening of a con-
tingency (however remote), or on the expiration of a period (however
long), any rule of equity to the contrary notwithstanding.

This applies to debentures whenever issued, and to deeds whenever
executed. ’

Power to re-issue redeemed debentures

203.—(1) Where (at any time) a company has redeemed debentures
previously issued, then—

(a) unless provision to the contrary, whether express or implied, is
contained in its articles or in any contract entered into by the
company; or

(b) unless the company has, by passing a resolution to that effect or
by some other act, manifested its intention that the debentures
shall be cancelled, :
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the company has. and is deemed always to have had, power to re-issue PART VI
the debentures, either by re-issuing the same debentures or by issuing CHAPTER VIII
other debentures in their place.

(2) On a re-issue of redeemed debentures, the person entitled to the
debentures has, and is deemed always to have had, the same priorities as
if the debentures had never been redeemed.

(3) Where a company has (at any time) deposited any of its debentures
to secure advances from time to time on current account or otherwise,
the debentures are not deemed to have been redeemed by reason only of
the company’s account having ceased to be in debit while the debentures
remained so deposited.

(4) The re-issue of a debenture or the issue of another debenture in its
place under the power which by this Article is given to or deemed to be
possessed by a company is to be treated as the issue of a new debenture
for the purposes of stamp duty; but it is not to be so treated for the
purposes of any provision limiting the amount or number of debentures
to be issued.

This applies whenever the issue or re-issue was made.

(5) A person lending money on the security of a debenture re-issued
under this Article which appears to be duly stamped may give the
debenture in evidence in any proceedings for enforcing his security
without payment of the stamp duty or any penalty in respect of it, unless
he had notice (or, but for his negligence, might have discovered) that the
debenture was not duly stamped; but in that case the company is liable to
pay the proper stamp duty and penalty.

Contract to subscribe for debentures

204. A contract with a companjr to take up and pay for debentures of
the company may be enforced by an order for specific performance.

Payment of debts out of assets subject to floating charge

205.—(1) This Article applies where either a receiver is appointed on
behalf of the holders of any debentures of the company secured by a
floating charge, or possession is taken by or on behalf of those debenture
holders of any property comprised in or subject to the charge.

(2) If the company is not at the time in course of being wound up, the
debts which in a winding up are, under the relevant provisions of
Chapter V of Part XX relating to preferential payments, to be paid in
priority to all other debts shall be paid out of assets coming to the hands
of the receiver or other person taking possession, in priority to any
claims for principal or interest in respect of the debentures.

(3) In the application of those provisions of Part XX, Article 570 and
Schedule 18 are to be read as if the provision for payment of accrued
holiday remuneration becoming payable on the termination of employ-
ment before or by the effect of the winding-up order or resolution were a
provision for payment of such remuneration becoming payable on the
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termination of employment before or by the effect of the appointment of
the receiver or possession being taken as mentioned in paragraph (1).

(4) The periods of time mentioned in those provisions of Part XX are
to be reckoned from the date of the appointment of the receiver or
possession being taken as aforesaid, as the case may be; and in Schedule
18 as it applies for the purposes of this Article “the relevant date” means
that date.

(5) Payments made under this Article shall be recouped as far as may
be out of the assets of the company available for payment of general
creditors.

ParT VII

DISCLOSURE OF INTERESTS IN SHARES

Individual and group acquisitions

Obligation of disclosure; the cases in which it may arise and ‘‘the relevant
time”’

206.—(1) Where a person either—

(a) to his knowledge acquires an interest in shares comprised in a
public company’s relevant share capital, or ceases to be inter-
ested in shares so comprised (whether or not retaining an
interest in other shares so comprised), or

(b) becomes aware that he has acquired an interest in shares so
comprised or that he has ceased to be interested in shares so
comprised in which he was previously interested,

then in certain circumstances he comes under an obligation’ (“the
obligation of disclosure”) to make notification to the company of the
interests which he has, or had, in its shares.

(2) In relation to a public company, “relevant share capital”” means the
company’s issued share capital of a class carrying rights to vote in all
circumstances at general meetings of the company; and it is hereby
declared for the avoidance of doubt that— -

(a) where a company’s share capital is divided into different classes
of shares, references in this Part to a percentage of the nominal
value of its relevant share capital are to a percentage of the
nominal value of the issued shares comprised in each of the
classes taken separately, and

(b) the temporary suspension of voting rights in respect of shares
comprised in issued share capital of a company of any such class
does not affect the application of this Part in relation to interests
in those or any other shares comprised in that class.
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(3) Where, otherwise than in circumstances within paragraph (1), a PART VII
person—

(a) is aware at the time when it occurs of any change of circum-
stances affecting facts relevant to the application of Article 207
to an existing interest of his in shares comprised in a company’s
share capital of any description, or

(b) otherwise becomes aware of any such facts (whether or not
arising from any such change of circumstances),

then in certain circumstances he comes under the obligation of dis-
closure.

(4) The existence of the obligation in a particular case depends (in
part) on circumstances obtaining before and after whatever is in that
case the relevant time; and that is—

(a) in a case within paragraph (1)(a) or (3)(a), the time of the event
or change of circumstances there mentioned, and

(b) in a case within paragraph (1)(b) or (3)(b), the time at which the
person became aware of the facts in question.

Interests to be disclosed

207.—(1) For the purposes of the obligation of disclosure, the interests
to be taken into account are those in relevant share capital of the
company concerned.

(2) A person has a notifiable interest at any time when he is interested
in shares comprised in that share capital of an aggregate nominal value
equal to or more than the percentage of the nominal value of that share
capital which is for the time being the notifiable percentage.

(3) All facts relevant to determining whether a person has a notifiable
interest at any time (or the percentage level of his interest) are taken to be
what he knows the facts to be at that time.

(4) The obligation of disclosure arises under Article 206(1) or (3)
where the person has a notifiable interest immediately after the relevant
time, but did not have such an interest immediately before that time.

(5) The obligation also arises under Article 206(1) where—

(a) the person had a notifiable interest immediately before the
relevant time, but does not have such an interest immediately
after it, or

(b) he had a notifiable interest immediately before that time, and
has such an interest immediately after it, but the percentage
levels of his interest immediately before and immediately after
that time are not the same.

“Percentage level’ in relation to notifiable interests

208.—(1) Subject to the qualification mentioned in paragraph (2),
“percentage level”, in Article 207(5)(b), means the percentage figure
found by expressing the aggregate nominal value of all the shares
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comprised in the share capital concerned in which the person is inter-
ested immediately before or (as the case may be) immediately after the
relevant time as a percentage of the nominal value of that share capital
and rounding that figure down, if it is not a whole number, to the next
whole number.

(2) Where the nominal value of the share capital is greater immediately
after the relevant time than it was immediately before, the percentage
level of the person’s interest immediately before (as well as immediately
after) that time is determined by reference to the larger amount.

The notifiable percentage

209.—(1) The reference in Article 207(2) to the notifiable percentage is
to 5 per cent. or such other percentage as may be prescribed by
regulations under this Article.

(2) The Department may by regulations prescribe the percentage to
apply in determining whether a person’s interest in a company’s shares is
notifiable under Article 206.

No regulations shall be made under this Article unless a draft of the
regulations has been laid before, and approved by a resolution of, the
Assembly.

(3) Where in consequence of a reduction in the percentage made by
such regulations a person’s interest in a company’s shares becomes
notifiable, he then comes under the obligation of disclosure in respect of
it; and the obligation must be performed within the period of 10 days
next following the day on which it arises.

Particulars to be contained in notification

210.—(1) Where notification is required by Article 206 with respect to
a person’s interest (if any) in shares comprised in relevant share capital of
a public company, the obligation to make the notification must (except
where Article 209(3) applies) be performed within the period of 5 days
next following the day on which that obligation arises; and the notifica-
tion must be in writing to the company.

(2) The notification must specify the share capital to which it relates,
and must also—

(a) state the number of shares comprised in that share capital in
which the person making the notification knows he was inter-
ested immediately after the time when the obligation arose, or

(b) in a case where the person no longer has a notifiable interest in
shares comprised in that share capital, state that he no longer
has that interest.

(3) A notification with respect to a person’s interest in a company’s
relevant share capital (other than one-stating that he no longer has a
notifiable interest in shares comprised in that share capital) shall include
particulars of—
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(a) the identity of each registered holder of shares to which the
notification relates, and

(b) the number of those shares held by each such registered holder,

so far as known to the person making the notification at the date when
the notification is made.

(4) A person who has an interest in shares comprised in a company’s
relevant share capital, that interest being notifiable, is under obligation
to notify the company in writing—

(a) of any particulars in relation to those shares which are specified
in paragraph (3), and
(b) of any change in those particulars,

of which in either case he becomes aware at any time after any interest
notification date and before the first occasion following that date on
which he comes under any further obligation of disclosure with respect
to his interest in shares comprised in that share capital.

An obligation arising under this paragraph must be performed within
the period of 5 days next following the day on which it arises.

(5) The reference in paragraph (4) to an interest notification date, in
relation to a person’s interest in shares comprised in a public company’s
relevant share capital, is to either of the following—

(a) the date of any notification made by him with respect to his
interest under this Part, and

(b) where he has failed to make a notification, the date on which the
period allowed for making it came to an end.

(6) A person who at any time has an interest in shares which is
notifiable is to be regarded under paragraph (4) as continuing to have a

SI 1986/1032 (NI 6)

PART VII

notifiable interest in them unless and until he comes under obligation to -

make a notification stating that he no longer has such an interest in those
shares.

Notification of family and corporate interests

211.—(1) For the purposes of Articles 206 to 210, a person is taken to
be interested in any shares in which his spouse or any infant child, step-
child or adopted child of his is interested.

(2) For those purposes, a person is taken to be interested in shares if a
body corporate is interested in them and—

(a) that body or its directors are accustomed to act in accordance
with his directions or instructions, or

(b) he is entitled to exercise or control the exercise of one-third or
more of the voting power at general meetings of that body
corporate.

(3) Where a person is entitled to exercise or control the exercise of one-
third or more of the voting power at general meetings of a body
corporate and that body corporate is entitled to exercise or control the
exercise of any of the voting power at general meetings of another body
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corporate (“the effective voting power”) then, for the purposes of
paragraph (2)(), the effective voting power is taken as exercisable by
that person.

(4) For the purposes of paragraphs (2) and (3), a person is entitled to
exercise or control the exercise of voting power if—

(a) he has a right (whether subject to conditions or not) the exercise
of which would make him so entitled, or

(b) he is under an obligation (whether or not so subject) the
fulfilment of which would make him so entitled.

Agreement to acquire interests in a particular company

212.—(1) In certain circumstances the obligation of disclosure may
arise from an agreement between 2 or more persons which includes
provision for the acquisition by any one or more of them of interests in
shares of a particular public company (‘“‘the target company”), being
shares comprised in the relevant share capital of that company.

(2) This Article applies to such an agreement if—

(a) the agreement also includes provisions imposing obligations or
restrictions on any one or more of the parties to it with respect
to their use, retention or disposal of their interests in that
company’s shares acquired in pursuance of the agreement
(whether or not together with any other interests of theirs in the
company’s shares to which the agreement relates), and

(b) any interest in the company’s shares is in fact acquired by any of
the parties in pursuance of the agreement;

and in relation to such an agreement references in this Article and in
Articles 213 and 214, to the target company are to the company which is
the target company for that agreement in accordance with this
paragraph and paragraph (1).

(3) The reference in paragraph (2)(a) to the use of interests in shares in
the target company is to the exercise of any rights or of any control or
influence arising from those interests (including the right to enter into
any agreement for the exercise, or for control of the exercise, of any of
those rights by another person).

(4)Once any interest in shares in the target company has been
acquired in pursuance of such an agreement as is mentioned in
paragraph (1), this Article continues to apply to that agreement irrespec-
tive of—

(a) whether or not any further acquisitions of interests in the
company’s shares take place in pursuance of the agreement, and

(b) any change in the persons who are for the time being parties to
it, and

(¢) any variation of the agreement,

so long as the agreement continues to include provnsnons of any
description mentxoned in paragraph (2)(a).
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References in this paragraph to the agreement include any agreement PArT VII
having effect (whether directly or indirectly) in substitution for the
original agreement.

(5) In this Article and also in references elsewhere in this Part to an
agreement to which this Article applies, “agreement” includes any
agreement or arrangement; and references in this Article to provisions of
an agreement—

(a) accordingly include undertakings, expectations or understand-
ings operative under any arrangement, and

(b) (without prejudice to sub-paragraph (a)) also include any provi-
sions, whether express or implied and whether absolute or not.

(6) However, this Article does not apply to an agreement which is not
legally binding unless it involves mutuality in the undertakings, expec-
tations or understandings of the parties to it; nor does the Article apply
to an agreement to underwrite or sub-underwrite any offer of sharesina
company, provided the agreement is confined to that purpose and any
matters incidental to it.

Obligation of disclosure arising under Article 212

213.—(1) In the case of an agreement to which Article 212 applies,
each party to the agreement is taken (for the purposes of the obligation
of disclosure) to be interested in all shares in the target company in which
any other party to it is interested apart from the agreement (whether or
not the interest of the other party in question was acquired, or includes
any interest which was acquired, in pursuance of the agreement).

(2) For those purposes, and also for those of Article 214, an interest of
a party to such an agreement in shares in the target company is an
interest apart from the agreement if he is interested in those shares
otherwise than by virtue of the application of Article 212 and this Article
in relation to the agreement.

(3) Accordingly, any such interest of the person (apart from the
agreement) includes for those purposes any interest treated as his under
Article 211 or by the application of Article 212 and this Article in
relation to any other agreement with respect to shares in the target
company to which he is a party.

(4) A notification with respect to his interest in shares in the target
company made to that company under this Part by a person who is for
the time being a party to an agreement to which Article 212 applies
shall—

(a) state that the person making the notification is a party to such
an agreement,

(b) include the names and (so far as known to him) the addresses of
the other parties to the agreement, identifying them as such, and

(c) state whether or not any of the shares to which the notification
relates are shares in which he is interested by virtue of Article
212 and this Article and, if so, the number of those shares.
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(5) Where a person makes a notification to a company under this Part
in consequence of ceasing to be interested in any shares of that company
by virtue of the fact that he or any other person has ceased to be a party
to an agreement to which Article 212 applies, the notification shall
include a statement that he or that other person has ceased to be a party
to the agreement (as the case may require) and also (in the latter case) the
name and (if known to him) the address of that other.

Obligation of persons acting together to keep each other informed

214.—(1) A person who is a party to an agreement to which Article
212 applies is subject to the requirements of this Article at any time
when—

(a) the target company is a public company, and he knows it to be
so, and

(b) the shares in that company to which the agreement relates
consist of or include shares comprised in relevant share capital
of the company, and he knows that to be the case; and

(c) he knows the facts which make the agreement one to which
Article 212 applies.

(2) Such a person is under obligation to notify every other party to the
agreement, in writing, of the relevant particulars of his interest (if any)
apart from the agreement in shares comprised in relevant share capital of
the target company— .

(a) on his first becoming subject to the requirements of this Article,
and

(b) on each occurrence after that time while he is still subject to
those requirements of any event or circumstances within Article
206(1) (as it applies to his case otherwise than by reference to
interests treated as his under Article 213 as applying to that
agreement).

(3) The relevant particulars to be notified under paragraph (2) are—

(a) the number of shares (if any) comprised in the target company’s
relevant share capital in which the person giving the notice
would be required to state his interest if he were under the
obligation of disclosure with respect to that interest (apart from
the agreement) immediately after the time when the obligation
to give notice under paragraph (2) arose, and

(b) the relevant particulars with respect to the registered ownership
of those shares, so far as known to him at the date of the notice.

(4) A person who is for the time being subject to the requirements of
this Article is also under obligation to notify every other party to the
agreement, in writing—

(a) of any relevant particulars with respect to the registered owner-
ship of any shares comprised in-relevant share capital of the
target company in which he is interested apart from the agree-
ment, and
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of which in either case he becomes aware at any time after any interest
notification date and before the first occasion following that date on
which he becomes subject to any further obligation to give notice under
paragraph (2) with respect to his interest in shares comprised in that
share capital.

(5) The reference in paragraph (4) to an interest notification date, in
relation to a person’s interest in shares comprised in the target com-
pany’s relevant share capital, is to either of the following—

(a) the date of any notice given by him with respect to his interest
under paragraph (2), and

(b) where he has failed to give that notice, the date on which the
period allowed by this Article for giving the notice came to an
end.

(6) A person who is a party to an agreement to which Article 212
applies is under an obligation to notify each other party to the agree-
ment, in writing, of his current address—

(@) on his first becoming subject to the requirements of this Article,
and

(b) on any change in his address occurring after that time and while
he is still subject to those requirements.

(7) A reference to the relevant particulars with respect to the registered
ownership of shares is to such particulars in relation to those shares as
are mentioned in Article 210(3)(a) or (b).

(8) A person’s obligation to give any notice required by this Article to
any other person must be performed within the period of 5 days next
following the day on which that obligation arose.

Interests in shares by attribution

215.—(1) Where Article 206 or 207 refers to a person acquiring an
interest in shares or ceasing to be interested in shares, that reference in
certain cases includes his becoming or ceasing to be interested in those
shares by virtue of another person’s interest.

(2) Such is the case where he becomes or ceases to be interested by
virtue of Article 211 or (as the case may be) Article 213 whether—

(a) by virtue of the fact that the person who is interested in the
shares becomes or ceases to be a person whose interests (if any)
fall by virtue of either Article to be treated as his, or

(b) in consequence of the fact that such a person has become or
ceased to be interested in the shares, or

(¢) in consequence of the fact that he himself becomes or ceases to
be a party to an agreement to which Article 212 applies to which
the person interested in the shares is for the time being a party,
or
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(d) in consequence of the fact that an agreement to which both he
and that person are parties becomes or ceases to be one to which
that Article applies.

(3) The person is then to be treated as knowing he has acquired an
interest in the shares or (as the case may be) that he has ceased to be
interested in them, if and when he knows both—

(a) the relevant facts with respect to the other person’s interest in
the shares, and

(b) the relevant facts by virtue of which he himself has become or
ceased to be interested in them in accordance with Article 211 o
213. 4

(4) He has the knowledge referred to in paragraph (3)(a) if he knows
(whether contemporaneously or not) either of the subsistence of the
other person’s interest at any material time or of the fact that the other
has become or ceased to be interested in the shares at any such time; and
“material time” is any time at which the other’s interests (if any) fall or
fell to be treated as his under Article 211 or 213.

(5) A person is to be regarded as knowing of the subsistence of
another’s interest in shares or (as the case may be) that another has
become or ceased to be interested in shares if he has been notified under
Article 214 of facts with respect to the other’s interest which indicate that
he is or has become or ceased to be interested in the shares (whether on
his own account or by virtue of a third party’s interest in them).

Interests in shares which are to be notified

216.—(1) This Article applies, subject to Article 217, in determining
for the purposes of Articles 206 to 210 whether a person has a notifiable
interest in shares.

(2) A reference to an interest in shares is to be read as including an
interest of any kind whatsoever in the shares; and accordingly there are
to be disregarded any restraints or restrictions to which the exercise of
any right attached to the interest is or may be subject.

(3) Where property is held on trust and an interest in shares is
comprised in the property, a beneficiary of the trust who apart from this
paragraph does not have an interest in the shares is to be taken as having
such an interest.

(4) A person is taken to have an interest in shares if—

(a) he enters into a contract for their purchase by him (whether for
cash or other consideration), or

(b) not being the registered holder, he is entitled to exercise any
right conferred by the holding of the shares or is entitled to
control the exercise of any such right.

(5) A person is taken to have an interest in shares if, otherwise than by
virtue of having an interest under a trust—
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(a) he has a right to call for delivery of the shares to himself or to his
order, or

(b) he has a right to acquire an interest in shares or is under an
obligation to take an interest in shares,

whether in any case the right or obligation is conditional or absolute.

(6) For the purposes of paragraph (4)(b), a person is entitled to
exercise or control the exercise of any right conferred by the holding of
shares if he—

(a) has a right (whether subject to conditions or not) the exercise of
which would make him so entitled, or

(b) is under an obligation (whether so subject or not) the fulfilment
of which would make him so entitled.

(7) Persons having a joint interest are taken each of them to have that
interest.

(8) It is immaterial that shares in which a person has an interest are
unidentifiable.

Interests to be disregarded

217.—(1) The following interests in shares are disregarded for the
purposes of Articles 206 to 210—

(@) where property is held on trust according to the law of any part
of the United Kingdom and an interest in shares is comprised in
that property, an interest in reversion or remainder or of a bare
trustee or a custodian trustee and any discretionary interest (and
where the property is held on trust according to the law of
Scotland, an interest in fee or of a simple trustee);

(b) an interest which subsists by virtue of an authorised unit trust
scheme within the meaning of the Prevention of Fraud (Invest-
ments) Act (Northern Ireland) 1940 or of the Prevention of
Fraud (Investments) Act 1958, a scheme made under section 25
of the Charities Act (Northern Ireland) 1964, section 22 of the
Charities Act 1960, section 11 of the Trustee Investments Act
1961 or section 1 of the Administration of Justice Act 1965;

(c) an interest for the life of himself or another of a person under a
settlement in the case of which the property comprised in the
settlement consists of or includes shares, and the conditions
mentioned in paragraph (3) are satisfied;

(d) an exempt interest held by a recognised jobber;
(e) an exempt security interest;

(f) an interest of the Probate Judge subsisting by virtue of section 3
of the Administration of Estates Act (Northern Ireland) 1955;

(2) an interest of the Accountant General of the Supreme Court in
shares held by him;
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(h) such interests, or interests of such a class, as may be prescribed
for the purposes of this sub-paragraph by regulations made by
the Department.

(2) A person is not by virtue of Article 216(4)(b) taken to be interested
in shares by reason only that he has been appointed a proxy to vote at a
specified meeting of a company or of any class of its members and at any
adjournment of that meeting, or has been appointed by a corporation to
act as its representative at any meeting of a company or of any class of its
members.

(3) The conditions referred to in paragraph (1)(c) are, in relation to a
settlement—

(a) that it is irrevocable, and

(b) that the settlor (within the meaning of section 444 of the Income
and Corporation Taxes Act 1970) has no interest in any income
arising under, or property comprised in, the settlement.

(4) A person is a recognised jobber for the purposes of paragraph
(1)(d) if he is a member of The Stock Exchange recognised by the
Council of The Stock Exchange as carrying on the business of a jobber;
and an interest of such a person in shares is an exempt interest for those
purposes if— .

(a) he carries on that business in the United Kingdom, and
(b) he holds the interest for the purposes of that business.

(5) An interest in shares is an exempt security interest for the purposes
of paragraph (1)(e) if—

(a) it is held by a person who is—

(i) a recognised bank or licensed institution within the meaning
of the Banking Act 1979 or an insurance company to which
Part II of the Insurance Companies Act 1982 applies, or

(if) a trustee savings bank (within the meaning of the Trustee
Savings Banks Act 1981), or

(iii) a member of The Stock Exchange carrying on business in the
United Kingdom as a stockbroker, and

(b) it is held by way of security only for the purposes of a
~_ transaction entered into in the ordinary course of his business as
such a person,

or if it is held by way of security only either by the Bank of England or by
the Post Office for the purposes of a transaction entered into in the
ordinary course of that part of the business of the Post Office which
consists of the provision of banking services.

Other provisions about notification under this Part

218.—(1) Where a person authorises another (‘“the agent’) to acquire
or dispose of, on his behalf, interests in shares comprised in relevant
share capital of a public company, he shall secure that the agent notifies
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him immediately of acquisitions or disposals effected by the agent which PART VII
will or may give rise to any obligation of disclosure imposed on him by
this Part with respect to his interest in that share capital.

(2) An obligation of disclosure imposed on a person by any provision
of Articles 206 to 210 is treated as not being fulfilled unless the notice by
means of which it purports to be fulfilled identifies him and gives his
address and, in a case where he is a director of the company, is expressed
to be given in fulfilment of that obligation. '

(3) A person who—

(a) fails to fulfil, within the proper period, an obligation of dis-
closure imposed on him by this Part, or

(b) in purported fulfilment of any such obligation makes to a
company a statement which he knows to be false, or recklessly
makes to a company a statement which is false, or

(c) fails to fulfil, within the proper period, an obligation to give
another person a notice required by Article 214, or

(d) fails without reasonable excuse to comply with paragraph (1),
is guilty of an offence and liable to imprisonment or a fine, or both.

(4)It is a defence for a person charged with an offence under
paragraph (3)(¢) to prove that it was not possible for him to give the
notice to the other person required by Article 214 within the proper
period, and either—

(a) thatit has not since become possible for him to give the notice so
required, or

(b) that he gave the notice as soon after the end of that period as it
became possible for him to do so.

(5) Where a person is convicted of an offence under this Article (other
than an offence relating to his ceasing to be interested in a company’s
shares), the Department may by order direct that the shares in relation to
which the offence was committed shall, until further order, be subject to
the restrictions of Part XVI; and an order under this paragraph may be
made notwithstanding any power in the company’s memorandum or
articles enabling the company to impose similar restrictions on those
shares. ‘

(6) Article 680 (restriction on prosecutions) applies to offences under
this Article.

Registration and investigation of share acquisitions and disposals

Register of interests in shares

219.—(1) Every public company shall keep a register for the purposes
of Articles 206 to 210, and whenever the company receives information
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from a person in consequence of the fulfilment of an obligation imposed
on him by any of those Articles, it is under obligation to enter in the
register, against that person’s name, that information and the date of the
entry.

(2) Without prejudice to paragraph (1), where a company receives a
notification under this Part which includes a statement that the person
making the notification, or any other person, has ceased to be a party to
an agreement to which Article 212 applies, the company is under
obligation to record that information against the name of that person in
every place where his name appears in the register as a party to that
agreement (including any entry relating to him made against another
person’s name).

(3) An obligation imposed by paragraph (1) or (2) must be fulfilled
within the period of 3 days next following the day on which it arises.

(4) The company is not, by virtue of anything done for the purposes of
this Article, affected with notice of, or put upon enquiry as to, the rights
of any person in relation to any shares.

(5) The register must be so made up that the entries against the several
names entered in it appear in chronological order.

(6) Unless the register is in such form as to constitute in itself an index,
the company shall keep an index of the names entered in the register
which shall in respect of each name contain a sufficient indication to
enable the information entered against it to be readily found; and the
company shall, within 10 days after the date on which a name is entered
in the register, make any necessary alteration in the index.

(7) If the company ceases to be a public company it shall continue to
keep the register and any associated index until the end of the period of 6
years beginning with the day next following that on which it ceases to be
such a company.

(8) The register and any associated index—

(a) shall be kept at the place at which the register required to be
kept by the company by Article 333 (register of directors’
interests) is kept, and

(b) subject to paragraph (9), shall be available for inspection in
accordance with Article 227.

(9) Neither the register nor any associated index shall be available for
inspection in accordance with that Article in so far as it contains
information with respect to a company for the time being entitled to
avail itself of the benefit conferred by paragraph 3 or 10 of Schedule 5
(disclosure of shareholdings not required if it would be harmful to
company’s business).

(10) If default is made in complying with paragraph (1) or (2), or with
any of paragraphs (5) to (7), the company and every officer of it who is in
default is liable to a fine and, for continued contravention, to a daily
default fine.
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(11) Any register kept by a company immediately before 1st July 1983 PART VII
under Article 117 of the Order of 1978 shall continue to be kept by the
company under and for the purposes of this Article.

Company investigations

220.—(1) A public company may by notice in writing require a person
whom the company knows or has reasonable cause to believe to be or, at
any time during the 3 years immediately preceding the date on which the
notice is issued, to have been interested in shares comprised in the
company’s relevant share capital—

(a) to confirm that fact or, as the case may be, to indicate whether
or not it is the case, and '

(b) where he holds or has during that time held an interest in shares
so comprised, to give such further information as may be
required in accordance with paragraph (2).

(2) A notice under this Article may require the person to whom it is
addressed—

(a) to give particulars of his own past or present interest in shares
comprised in relevant share capital of the company (held by him
at any time during the 3-year period mentioned in paragraph
1), :

(b) where the interest is a present interest and any other interest in
the shares subsists or, in any case, where another interest in the
shares subsisted during that 3-year period at any time when his
own interest subsisted, to give (so far as lies within his knowl-
edge) such particulars with respect to that other interest as may
be required by the notice,

(c) where his interest is a past interest, to give (so far as lies within
his knowledge) particulars of the identity of the person who held
that interest immediately upon his ceasing to hold it.

(3) The particulars referred to in paragraph (2)(a) and (b) include
particulars of the identity of persons interested in the shares in question
and of whether persons interested in the same shares are or were parties
to any agreement to which Article 212 applies or to any agreement or
arrangement relating to the exercise of any rights conferred by the
holding of the shares.

(4) A notice under this Article shall require any information given in
response to the notice to be given in writing within such reasonable time
as may be specified in the notice.

(5) Articles 211 to 213 and 216 apply for the purpose of construing
references in this Article to persons interested in shares and to interests in
shares respectively, as they apply in relation to Articles 206 to 209 (but
with the omission of any reference to Article 217).

(6) This Article applies in relation to a person who has or previously
had, or is or was entitled to acquire, a right to subscribe for shares in a
public company which would on issue be comprised in relevant share
capital of that company as it applies in relation to a person who is or was
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interested in shares so comprised; and references in this Article to an
interest in shares so comprised and to shares so comprised are to be read
accordingly in any such case as including respectively any such right and
shares which would on issue be so comprised.

Registration of interests disclosed under Article 220

221.—(1) Whenever in pursuance of a requirement imposed on a
person under Article 220 a company receives information to which this
Article applies relating to shares comprised in its relevant share capital, it
is under obligation to enter against the name of the registered holder of
those shares, in a separate part of its register of interests in shares—

(a) the fact that the requirement was imposed and the date on which
it was imposed, and

(b) any information to which this Article applies received in pursu-
ance of the requirement.

(2) This Article applies to any information received in pursuance of a
requirement imposed by Article 220 which relates to the present interests
held by any persons in shares comprised in relevant share capital of the
company in question.

(3) Paragraphs (3) to (10) of Article 219 apply in relation to any part of
the register maintained in accordance with paragraph (1) as they apply in
relation to the remainder of the register, reading references to paragraph
(1) of that Article to include paragraph (1) of this Article.

(4) In the case of a register kept by a company immediately before 1st
July 1983 under Article 117 of the Order of 1978, any part of the register
so kept for the purposes of paragraph (3) of that Article shall continue to
be kept by the company under and for the purposes of this Article.

Company investigation on requisition by members

222.—(1) A company may be required to exercise its powers under
Article 220 on the requisition of members of the company holding at the
date of the deposit of the requisition not less than one-tenth of such of
the paid-up capital of the company as carries at that date the right of
voting at general meetings of the company.

(2) The requisition must—

(a) state that the requisitionists are requiring the company to
exercise its powers under Article 220,

(b) specify the manner in which they require those powers to be
exercised, and

(c) give reasonable grounds for requiring the company to exercise
those powers in the manner specified,

and must be signed by the requlsmomsts and deposited at the company’s
registered office.

(3) The requisition may consist of several documents in like form each
signed by one or more requisitionists.
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(4) On the deposit of a requisition complying with this Article it is the PART VII
company’s duty to exercise its powers under Article 220 in the manner
specified in the requisition.

(5) If default is made in complying with paragraph (4), the company
and every officer of it who is in default is liable to a fine.

Company report to members

223.—1) On the conclusion of an investigation carried out by a
company in pursuance of a requisition under Article 222, it is the
company’s duty to cause a report of the information received in
pursuance of that investigation to be prepared, and the report shall be
made available at the company’s registered office within a reasonable
period after the conclusion of that investigation.

(2) Where—

(@) a company undertakes an investigation in pursuance of a
requisition under Article 222, and

(b) the investigation is not concluded before the end of 3 months
beginning with the date immediately following the date of the
deposit of the requisition,

it is the duty of the company to cause to be prepared, in respect of that
period and each successive period of 3 months ending before the
conclusion of the investigation, an interim report of the information
received during that period in pursuance of the investigation. Each such
report shall be made available at the company’s registered office within a
reasonable period after the end of the period to which it relates.

(3) The period for making any report prepared under this Article
available as required by paragraph (1) or (2) shall not exceed 15 days.

(4) Such a report shall not include any information with respect to a
company entitled to avail itself of the benefit conferred by paragraph 3
or 10 of Schedule 5 (disclosure of shareholdings not required if it would
be harmful to company’s business), but where any such information is
omitted, that fact shall be stated in the report.

(5) The company shall, within 3 days of making any report prepared
under this Article available at its registered office, notify the requisition-
ists that the report is so available.

(6) An investigation carried out by a company in pursuance of a
requisition under Article 222 is regarded for the purposes of this Article
as concluded when the company has made all such inquiries as are
necessary or expedient for the purposes of the requisition and in the case
of each such inquiry, either a response has been received by the company
or the time allowed for a response has elapsed.

(7) A report prepared under this Article—

(a) shall be kept at the company’s registered office from the day on
which it is first available there in accordance with paragraph (1)
or (2) until the expiration of 6 years beginning with the day next
following that day, and
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(b) shall be available for inspection in accordance with Article 227
so long as it is so kept.

(8) If default is made in complying with paragraph (1), (2), (5) or
(7)(a), the company and every officer of it who is in default is liable to a
fine.

Penalty for failure to provide information

224.—(1) Where notice is served by a company under Article 220 on a
person who is or was interested in shares in the company and that person
fails to give the company any information required by the notice within
the time specified in it, the company may apply to the court for an order
directing that the shares in question be subject to the restrictions of Part
XVL

(2) Such an order may be made by the court notwithstanding any
power contained in the applicant company’s memorandum or articles
enabling the company itself to impose similar restrictions on the shares
in question.

(3) Subject to paragraphs (4) and (5), a person who fails to comply
with a notice under Article 220 or who, in purported compliance with
such a notice, makes any statement which he knows to be false in a
material particular or recklessly makes any statement which is false in a
material particular is guilty of an offence and liable to imprisonment or a
fine, or both.

(4) A person is not guilty of an offence by virtue of failing to comply
with a notice under Article 220 if he proves that the requirement to give
the information was frivolous or vexatious.

(5) A person is not obliged to comply with a notice under Article 220 if
he is for the time being exempted by the Department from the operation
of that Article; but the Department shall not grant any such exemption
unless—

(@) it has consulted with the Governor of the Bank of England, and

(b) the Department is satisfied that, having regard to any undertak-
ing given by the person in question with respect to any interest
held or to be held by him in any shares, there are special reasons
‘why that person should not be subject to the obligations
imposed by that Article.

Removal of entries from register

225.—(1) A company may remove an entry against a person’s name
from its register of interests in shares if more than 6 years have elapsed
since the date of the entry being made, and either—

(a) that entry recorded the fact that the person in question had
ceased to have an interest notifiable under this Part in relevant
share capital of the company, or

(b) it has been superseded by a later entry made under Article 219
against the same person’s name;
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and in a case within sub-paragraph (a) the company may also remove
that person’s name from the register.

(2) If a person in pursuance of an obligation imposed on him by any
provision of this Part gives to a company the name and address of
another person as being interested in shares in the company, the
company shall, within 15 days of the date on which it was given that
information, notify the other person that he has been so named and shall
include in that notification—

(@) particulars of any entry relating to him made, in consequence of
its being given that information, by the company in its register
of interests in shares, and

(b) astatement informing him of his right to apply to have the entry
removed in accordance with the following provisions of this
Article.

(3) A person who has been notified by a company in pursuance of
paragraph (2) that an entry relating to him has been made in the
company’s register of interests in shares may apply in writing to the
company for the removal of that entry from the register; and the
company shall remove the entry if satisfied that the information in
pursuance of which the entry was made was incorrect.

(4) If a person who is identified in a company’s register of interests in
shares as being a party to an agreement to which Article 212 applies
(whether by an entry against his own name or by an entry relating to him
made against another person’s name as mentioned in paragraph (2)(a))
ceases to be a party to that agreement, he may apply in writing to the
company for the inclusion of that information in the register; and if the
company is satisfied that he has ceased to be a party to the agreement, it
shall record that information (if not already recorded) in every place
where his name appears as a party to that agreement in the register.

(5) If an application under paragraph (3) or (4) is refused (in a case
within paragraph (4) otherwise than on the ground that the information
has already been recorded) the applicant may apply to the court for an
order directing the company to remove the entry in question from the
register or (as the case may be) to include the information in question in
the register; and the court may, if it thinks fit, make such an order.

(6) Where a name is removed from a company’s register of interests in
shares in pursuance of paragraph (1) or (3) or an order under paragraph
(5), the company shall within 14 days of the date of that removal make
any necessary alteration in any associated index.

(7)If default is made in complying with paragraph (2) or (6), the
company and every officer of it who is in default is liable to a fine and, for
continued contravention, to a daily default fine.

Otherwise, entries not to be removed

226.—(1) Entries in a company’s register of interests in shares shall not
be deleted except in accordance with Article 225.
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(2) If an entry is deleted from a company’s register of interests in
shares in contravention of paragraph (1), the company shall restore that
entry to the register as soon as is reasonably practicable.

(3) If default is made in complying with paragraph (1) or (2), the
company and every officer of it who is in default is liable to a fine and, for
continued contravention of paragraph (2), to a daily default fine.

Inspection of register and reports

227.—(1) Any register of interests in shares and any report which is
required by Article 223(7) to be available for inspection in accordance
with this Article shall, during business hours (subject to such reasonable
restrictions as the company may in general meeting impose, but so that
not less than 2 hours in each day are allowed for inspection) be open to
the inspection of any member of the company or of any other person
without charge.

(2) Any such member or other person may require a copy of any such
register or report, or any part of it, on payment of 10 pence or such less
sum as the company may determine, for every 100 words or fractional
part of 100 words required to be copied; and the company shall cause
any copy so required by a person to be sent to him before the expiration
of the period of 10 days beginning with the day next following that on
which the requirement is received by the company.

(3) If an inspection required under this Article is refused or a copy so
required is not sent within the proper period, the company and every
officer of it who is in default is liable to a fine and, for continued
contravention, to a daily default fine.

(4) In the case of a refusal of an inspection required under this Article
of any register or report, the court may by order compel an immediate
inspection of it; and in the case of failure to send the copy required under
this Article, the court may by order direct that the copy required shall be
sent to the person requiring it.

(5) The Department may by regulations substitute a sum specified in
the regulations for the sum mentioned in paragraph (2).

Supplementary

Interpretation for Part VII
228.—1) In this Part—

“associated index”, in relation to a register, means the index kept in
relation to that register in pursuance of Article 219(6),

“register of interests in shares”™ means the register kept in pursuance of
Article 219 including, except where the context otherwise requires,
that part of the register kept in pursuance of Article 221, and

“relevant share capital™ has the meaning given by Article 206(2).
(2) Where the period allowed by any provision of this Part for

fulfilling any obligation is expressed as a number of days, any day that is
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a Saturday or Sunday or 2 bank holiday is to be disregarded in reckoning PaRrT VII
that period.

ParT VIII
ACCOUNTS AND AUDIT
CHAPTER ]

PROVISIONS APPLYING TO COMPANIES GENERALLY
Accounting records

Companies to keep accounting records

229.—(1) Every company shall cause accounting records to be kept in
accordance with this Article.

(2) The accounting records shall be sufficient to show and explain the
company’s transactions, and shall be such as to—

(a) disclose with reasonable accuracy, at any time, the financial
position of the company at that time, and

(b) enable the directors to ensure that any balance sheet and profit
and loss account prepared under this Part comply with the
requirements of this Order as to the form and content of
company accounts and otherwise.

(3) The accounting records shall in particular contain—

(a) entries from day to day of all sums of money received and
expended by the company, and the matters in respect of which
the receipt and expenditure take place, and

(b) a record of the assets and liabilities of the company.

(4) If the company’s business involves dealing in goods, the accounting
records shall contain—

(a) statements of stock held by the company at tke end of each
financial year of the company,

(b) all statements of stocktakings from which any such statement of
stock as is mentioned in sub-paragraph (@) has been or is to be
prepared, and '

(c) except in the case of goods sold by way of ordinary retail trade,
statements of all goods sold and purchased, showing the goods
and the buyers and sellers in sufficient detail to enable all these
to be identified.

Where and for how long records to be kept

230.—(1) Subject as follows, a company’s accounting records shall be
kept at its registered office or such other place as the directors think fit,
and shall at all times be open to inspection by the company’s officers.
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(2) If accounting records are kept at a place outside Northern Ireland,
accounts and returns with respect to the business dealt with in the
accounting records so kept shall be sent to, and kept at a place in,
Northern Ireland, and shall at all times be open to such inspection.

(3) The accounts and returns to be sent to Northern Ireland in
accordance with paragraph (2) shall be such as to—

(a) disclose with reasonable accuracy the financial position of the
business in question at intervals of not more than 6 months, and

(b) enable the directors to ensure that the company’s balance sheet
and profit and loss account comply with the requirements of this
Order as to the form and content of company accounts and
otherwise.

(4) Accounting records which a company-is required by Article 229 to
keep shall be preserved by it—

(¢) in the case of a private company, for 3 years from the date on
which they are made, and

(b) in the case of a public company, for 6 years from that date.

This is subject to any direction with respect to the disposal of records
given under winding-up rules under Article 613.

Penalties for non-compliance with Articles 229 and 230

231.—(1) If a company fails to comply with any provision of Article
229 or 2306(1) or (2), every officer of the company who is in default is
guilty of an offence unless he shows that he acted honestly and that in the
circumstances in which the company’s business was carried on the
default was excusable.

(2) An officer of a company is guilty of an offence if he fails to take all
reasonable steps for securing compliance by the company with Article
230(4), or has intentionally caused any default by the company under it.

(3) A person guilty of an offence under this Article is liable to
imprisonment or a fine, or both.

A company'’s accounting reference periods and financial year

Accounting reference period and date

232.—(1) A company’s accounting reference periods are determined
according to its accounting reference date.

(2) A company may give notice in the prescribed form to the registrar
specifying a date in the calendar year as being the date on which in each
successive calendar year an accounting reference period of the company
is to be treated as‘coming to an end; and the date specified in the notice is
then the company’s accounting reference date.

(3) However, no such notice has effect unless it is given before the end
of 6 months beginning with the date of the company’s incorporation;
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and, failing such notice, the company’s accounting reference date is 31st
March.

(4) A company’s first accounting reference period is such period
ending with its accounting reference date as begins on the date of its
incorporation and is a period of more than 6 months and not more than
18 months; and each successive period of 12 months beginning after the
end of the first accounting reference period and ending with the
accounting reference date is also an accounting reference period of the
company.

(5) This Article is subject to Article 233, under which in certain
circumstances a company may alter its accounting reference date and
accounting reference periods.

Alteration of accounting reference period

233.—(1) At any time during a period which is an accounting reference
period of a company by virtue of Article 232 or 234 the company may
give notice in the prescribed form to the registrar specifying a date in the
calendar year (“the new accounting reference date”) on which that
accounting reference period (‘“‘the current accounting reference period”)
and each subsequent accounting reference period of the company is to be
treated as coming to an end or (as the case may require) as having come
to an end.

(2) At any time after the end of a period which was an accounting
reference period of a company by virtue of Article 232 or 234 the
company may give notice in the prescribed form to the registrar
specifying a date in the calendar year (“‘the new accounting reference
date”) on which that accounting reference period (‘“‘the previous
accounting reference period””) and each subsequent accounting reference
period of the company is to be treated as coming or (as the case may
require) as having come to an end.

(3) But a notice under paragraph (2)—

(a) has no effect unless the company is a subsidiary or holding
company of another company and the new accounting reference
date coincides with the accounting reference date of that other
company, and :

(b) has no effect if the period allowed (under Article 250) for laying
and delivering accounts in relation to the previous accounting
reference period has already expired at the time when the notice
is given.

(4) A notice under this Article shall state whether the current or
previous accounting reference period of the company—

(a) is to be treated as shortened, so as to come to an end or (as the
case may require) be treated as having come to an end on the
new accounting reference date on the first occasion on which
that date falls or fell after the beginning of that accounting
reference period, or
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(b) is to be treated as extended, so as to come to an end or (as the
case may require) be treated as having come to an end on the
new accounting reference date on the second occasion on which
that date falls or fell after the beginning of that accounting
reference period.

(5) A notice which states that the current or previous accounting
reference period is to be extended has no effect if the current or previous
accounting reference period, as extended in accordance with the notice,
would exceed 18 months.

(6) Subject to any direction given by the Department under paragraph
(7), a notice which states that the current or previous accounting
reference period is to be extended has no effect unless—

(a) no earlier accounting reference period of the company has been
extended by virtue of a previous notice given by the company
under this Article, or

(b) the notice is given not less than 5 years after the date on which
any earlier accounting reference period of the company which
was so extended came to an end, or

(c) the company is a subsidiary or holding company of another
company and the new accounting reference date coincides with
the accounting reference date of that other company.

(7) The Department may, if it thinks fit, direct that paragraph (6) shall
not apply to a notice already given by a company under this Article or
(as the case may be) in relation to a notice which may be so given.

Consequence of giving notice under Article 233

234.—(1) Where a company has given notice which has effect in
accordance with Article 233, and that notice has not been superseded by
a subsequent notice by the company which has such effect, the new date
specified in the notice is the company’s accounting reference date, in
substitution for that which, by virtue of Article 232 or this Article, was
its accounting reference date at the time when the notice was given.

(2) Where by virtue of such a notice one date is substituted for another
as the accounting reference date of a company—

(a) the current or previous accounting reference period, shortened
or extended (as the case may be) in accordance with the notice,
and

(b) each successive period of 12 months beginning after the end of
that accounting reference period (as so shortened or extended)
and ending with the new accounting reference date,

is or (as the case may require) is to be treated as having been an
accounting reference period of the company, instead of any period which
would be an accounting reference period of the company if the notice
had not been given. }

(3) Article 233 and this Article do not affect any accounting reference
period of the company which—
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(a) in the case of a notice under Article 233(1), is earlier than the
current accounting reference period, or

(b) in the case of a notice under Article 233(2), is earlier than the
previous accounting reference period.

Directors’ duty to prepare annual accounts

235.—(1) In the case of every company, the directors shall in respect of
each accounting reference period of the company prepare a profit and
loss account for the financial year or, if it is a company not trading for
profit, an income and expenditure account.

(2) Where it is the company’s first accounting reference period, the
financial year begins with the first day of that period and ends with—

(a) the date on which the accounting reference period ends, or

(b) such other date, not more than 7 days before or more than 7
days after the end of that period, as the directors may determine;

and after that the financial year begins with the day after the date to
which the last preceding profit and loss account was made up and ends as
mentioned in sub-paragraphs (@) and (b).

(3) The directors shall prepare a balance sheet as at the last day of the
financial year.

(4) In the case of a holding company, the directors shall secure that,
except where in their opinion there are good reasons against it, the
financial year of each of its subsidiaries coincides with the company’s
own financial year. '

Form and content of company individual and group accounts

Form and content of individual accounts

236.—(1) A company’s accounts prepared under Article 235 shall
comply with the requirements of Schedule 4 (so far as applicable) with
respect to the form and content of the balance sheet and profit and loss
account and any additional information to be provided by way of notes
to the accounts. ‘

- (2) The balance sheet shall give a true and fair view of the state of -

affairs of the company as at the end of the financial year; and the profit
and loss account shall give a true and fair view of the profit or loss of the
company for the financial year.

(3) Paragraph (2) overrides—
(a) the requirements of Schedule 4, and

(b) all other requirements of this Order as to the matters to be
included in a company’s accounts or in notes to those accounts;

and accordingly paragraphs (4) and (5) have effect.
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(4)If the balance sheet or profit and loss account drawn up in
accordance with those requirements would not provide sufficient infor-
mation to comply with paragraph (2), any necessary additional informa-
tion must be provided in that balance sheet or profit and loss account, or
in a note to the accounts.

(5) If, owing to special circumstances in the case of any company,
compliance with any such requirement in relation to the balance sheet or
profit and loss account would prevent compliance with paragraph (2)
(even if additional information were provided in accordance with
paragraph (4)), the directors shall depart from that requirement in
preparing the balance sheet or profit and loss account (so far as
necessary in order to comply with paragraph (2)).

(6) If the directors depart from any such requirement, particulars of
the departure, the reasons for it and its effect shall be given in a note to
the accounts.

(7) Paragraphs (1) to (6) do not apply to group accounts prepared
under Article 237; and paragraphs (1) and (2) do not apply to a
company’s profit and loss account (or require the notes otherwise
required in relation to that account) if—

(a) the company has subsidiaries, and

(b) the profit and loss account is framed as a consolidated account
dealing with all or any of the company’s subsidiaries as well as
the company, and—

(i) complies with the requirements of this Order relating to
consolidated profit and loss accounts, and

(ii) shows how much of the consolidated profit or loss for the
financial year is dealt with in the company’s individual
accounts.

If group accounts are prepared and advantage is taken of this
paragraph, that fact shall be disclosed in a note to the group accounts.

Group accounts of holding company

237.—(1) If at the end of its financial year a company has subsidiaries,
the directors shall, as well as preparing individual accounts for that year,
also prepare group accounts, being accounts or statements which deal
with the state of affairs and profit or loss of the company and the
subsidiaries.

(2) This does not apply if the company is at the end of the financial
year the wholly-owned subsidiary of another body corporate
incorporated in Northern Ireland. N

(3) Group accounts need not deal with a subsidiary if the company’s
directors are of opinion that— _

(a) itisimpracticable, or would be of no real value to the company’s
members, in view of the insignificant amounts involved, or
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(c) the result would be misleading, or harmful to the business of the
company or any of its subsidiaries, or

(d) the business of the holding company and that of the subsidiary
are so different that they cannot reasonably be considered as a
single undertaking;

and, if the directors are of that opinion about each of the company’s
subsidiaries, group accounts are not required.

(4) However, the approval of the Department is required for not
dealing in group accounts with a subsidiary on the ground that the result
would be harmful or on the ground of difference between the business of
the holding company and that of the subsidiary.

(5 A holding company’s group accounts shall be consolidated
accounts comprising—

(a) a consolidated balance sheet dealing with the state of affairs of
the company and all the subsidiaries to be dealt with in group
accounts, and

(b) a consolidated profit and loss account dealing with the profit or
loss of the company and those subsidiaries.

(6) However, if the directors are of opinion that it is better for the
purpose of presenting the same or equivalent information about the state
of affairs and profit or loss of the company and those subsidiaries, and of
so presenting it that it may be readily appreciated by the company’s
members, the group accounts may be prepared in other than con-
solidated form, and in particular may consist—

(a) of more than one set of consolidated accounts dealing respect-
ively with the company and one group of subsidiaries and with
other groups of subsidiaries, or

(b) of separate accounts dealing with each of the subsidiaries, or

(c) of statements expanding the information about the subsidiaries
in the company’s individual accounts,

or of any combination of those forms.

(7) The group accounts may be wholly or partly incorporated in the
holding company’s individual balance sheet and profit and loss account.

Form and content of group accounts

238.—(1) A holding company’s group accounts shall comply with the
requirements of Schedule 4 (so far as applicable to group accounts in the
form in which those accounts are prepared) with respect to the form and
content of those accounts and any additional information to be provided
by way of notes to those accounts.

(2) Group accounts (together with any notes to them) shall give a true
and fair view of the state of affairs and profit or loss of the company and
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the subsidiaries dealt with by those accounts as a whole, so far as
concerns members of the company.

(3) Paragraph (2) overrides—
(a) the requirements of Schedule 4, and

(b) all other requirements of this Order as to the matters to be
included in group accounts or in notes to those accounts;

and accordingly paragraphs (4) and (5) have effect.

(4) If group accounts drawn up in accordance with those requirements
would not provide sufficient information to comply with paragraph (2),
any necessary additional information must be provided in, or in a note
to, the group accounts.

(5) If, owing to special circumstances in the case of any company,
compliance with any such requirement in relation to its group accounts
would prevent those accounts from complying with paragraph (2) (even
if additional information were provided in accordance with paragraph
(4)), the directors shall depart from that requirement in preparing the
group accounts (so far as necessary to comply with paragraph (2)).

(6) If the directors depart from any such requirement pamculars of
that departure, the reasons for it and its effect shall be given in a note to
the group accounts.

(7) If the financial year of a subsidiary does not coincide with that of
the holding company, the group accounts shall (unless the Department,
on the application or with the consent of the holding company’s
directors, otherwise directs) deal with the subsidiary’s state of affairs as
at the end of its relevant financial year, that is—

(a) if its financial year ends with that of the holding company, that
financial year, and

(b) if not, the subsidiary’s financial year ending last before the end
of the financial year of the holding company dealt with in the
group accounts,

and with the subsidiary’s profit or loss for its relevant financial year.

(8) The Department may, on the application or with the consent of a
company’s directors, modify the requirements of Schedule 4 as they have
effect in relation to that company by virtue of paragraph (1), for the
purpose of adapting them to the company’s circumstances; and
references in this Article to the requirements of Schedule 4 are then to be
read in relation to that company as references to those requirements as
modified.

Additional disclosure required in notes to accounts

239.—(1) Schedule 5 has effect with respect to additional matters
which must be disclosed in company accounts for a financial year; and in
that Schedule, where a thing is required to be stated or shown, or
information is required to be given, it means that the thing is to be stated
or shown, or the information is to be glven, in a note to those accounts.
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particulars of the company’s subsidiaries and of its other
shareholdings,

(b) Part II1 is concerned with the disclosure of financial information
relating to subsidiaries,

(c) Part TV requires a company which is itself a subsidiary to
disclose its ultimate holding company,

(d) Part V is concerned with the emoluments of directors (including
emoluments waived), pensions of directors and past directors
and compensation for loss of office to directors and past
directors, and

(e) Part VI is concerned with disclosure of the number of the
company’s employees who are remunerated at higher rates.

(3) Whenever it is stated in Schedule 5 that this paragraph applies to
certain particulars or information, it means that the particulars or
information shall be annexed to the annual return first made by the
company after copies of its accounts have been laid before it in general
meeting; and if a company fails to satisfy an obligation thus imposed, the
company and every officer of it who is in default is liable to a fine and, for
continued contravention, to a daily default fine.

(4) It is the duty of any director of a company to give notice to the
company of such matters relating to himself as may be necessary for the
purposes of Part V of Schedule S; and this applies to persons who are or
have at any time in the preceding 5 years been officers, as it applies to
directors.

A person who makes default in complying with this paragraph is liable
to a fine.

Loans in favour of directors and connected persons

240.—(1) A holding company’s group accounts for a financial year
shall comply with Part I of Schedule 6 (so far as applicable) as regards
the disclosure of transactions, arrangements and agreements there
mentioned (loans, quasi-loans and other dealings in favour of directors).

(2) In the case of a company other than a holding company, its
individual accounts shall comply with Part I of Schedule 6 (so far as
applicable) as regards disclosure of those matters.

(3) Particulars which are required by Part I of Schedule 6 to be
contained in any accounts shall be given by way of notes to the accounts
and are required in respect of shadow directors as well as directors. *

(4) Where by virtue of Article 237(2) or (3) a company does not
prepare group accounts for a financial year, paragraph (1) requires
disclosure of such matters in its individual accounts as would have been
disclosed in group accounts.
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(5) The requirements of this Article apply with such exceptions as are
mentioned in Part I of Schedule 6 (including in particular exceptions for
and in respect of recognised banks).

Loans, etc. to company's officers; statement of amounts outstanding

241.—(1) A holding company’s group accounts for a financial year
shall comply with Part II of Schedule 6 (so far as applicable) as regards
transactions, arrangements and agreements made by the company or a
subsidiary of it for persons who at any time during that financial year
were officers of the company (but not directors).

(2) In the case of a company other than a holding company, its
individual accounts shall comply with Part II of Schedule 6 (so far as
applicable) as regards those matters.

(3) Paragraphs (1) and (2) do not apply in relation to any transaction,
arrangement or agreement made by a recognised bank for any of its
officers or for any of the officers of its holding company.

(4) Particulars required by Part Il of Schedule 6 to be contained in any
accounts shall be given by way of notes to the accounts.

(5) Where by virtue of Article 237(2) or (3) a company does not
prepare group accounts for a financial year, paragraph (1) requires such
matters to be stated in its individual accounts as would have been stated
in group accounts.

Recognised banks; disclosure of dealings with and for directors

242.—(1) The group accounts of a company which is, or is the holding
company of, a recognised bank, and the individual accounts of any other
company which is a recognised bank , shall comply with Part III of
Schedule 6 (so far as applicable) as regards transactions, arrangements
and agreements made by the company preparing the accounts (if it is a
recognised bank) and, in the case of a holding company, by any of its
subsidiaries which is a recognised bank, for persons who at any time
during the financial year were directors of the company or connected
with a director of it.

(2) Particulars required by Part III of Schedule 6 to be contained in
any accounts shall be given by way of notes to those accounts, and are
required in respect of shadow directors as well as directors.

(3) Where by virtue of Article 237(2) or (3) a company does not
prepare group accounts for a financial year, paragraph (1) requires such -
matters to be stated in its individual accounts as would have been stated
in group accounts.

Directors’ and auditors’ reports

Directors’ report -

243.—(1) In the case of every company there shall for each financial
year be prepared a report by the directors—
- 178 :



THE COMPANIES (NI) ORDER 1986

SI 1986/1032 (NI 6)
(@) containing a fair review of the development of the business of ParT VIII
the company and its subsidiaries during the financial year and of CHAPTER |

their position at the end of it, and

(b) stating the amount (if any) which they recommend should be
paid as dividend and the amount (if any) which they propose to
carry to reserves.

(2) The directors’ report shall state the names of the persons who, at
any time during the financial year, were directors of the company, and
the principal activities of the company and its subsidiaries in the course
of the year and any significant change in those activities in the year.

(3) The report shall also state the matters, and give the particulars,
required by Part I of Schedule 7 (changes in asset values, directors’
shareholdings and other interests, contnbutlons for political and chari-
table purposes, etc.).

(4) Part II of Schedule 7 applies as regards the matters to be stated in
the directors’ report in the circumstances there specified (company
acquiring its own shares or a permitted charge on them).

(5) Parts III and IV of Schedule 7 apply respectively as regards the
matters to be stated in the directors’ report relative to the employment,
training and advancement of disabled persons and the health, safety and
welfare at work of the company’s employees.

(6) If the company’s individual accounts are accompanied by group
accounts which are special category, the directors’ report shall, in
addition to complying with Schedule 7, also comply with paragraphs 2 to
6 of Schedule 10 (turnover and profitability; size of labour force and
wages paid).

(7) In respect of any failure to comply with the requirements of this
Order as to the matters to be stated, and the particulars to be given, in
the directors’ report, every person who was a director of the company
immediately before the end of the relevant period (meaning whatever is
under Article 250 the period for laying and delivering accounts) is guilty
of an offence and liable to a fine.

In proceedings for an offence under this paragraph, it is a defence for
the person to prove that he took all reasonable steps for securing
compliance with the requirements in question.

Auditors’ report

244.—(1) A company’s auditors shall make a report to its members on
the accounts examined by them, and on every balance sheet and profit
and loss account, and on all group accounts, copies of which are to be
laid before the company in general meeting during the auditors’ tenure
of office.

(2) The auditors’ report shall state— -

(a) whether in the auditors’ opinion the balance sheet and profit
and loss account and (if it is a holding company submitting
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CHAPTER | prepared in accordance with this Order; and

(b) without prejudice to the foregoing, whether in their opinion a
true and fair view is given—

(i) in the balance sheet, of the state of the company’s affairs at
the end of the financial year,

(i) in the profit and loss account (if not framed as a consolidated
account), of the company’s profit or loss for the financial
year, and

(iii) in the case of group accounts, of the state of affairs and profit
or loss of the company and its subsidiaries dealt with by those
accounts, so far as concerns members of the company.

Auditors’ duties and powers

245.—(1) It is the duty of the company’s auditors, in preparing their
report, to carry out such investigations as will enable them to form an
opinion as to the following matters—

(@) whether proper accounting records have been kept by the
company and proper returns adequate for their audit have been
received from branches not visited by them,

(b) whether the company’s balance sheet and (if not consolidated)
its profit and loss account are in agreement with the accounting
records and returns.

(2) If the auditors are of opinion that proper accounting records have
‘not been kept or that proper returns adequate for their audit have not
been received from branches not visited by them, or if the balance sheet
and (if not consolidated) the profit and loss account are not in agreement
with the accounting records and returns, the auditors shall state that fact
in their report.

(3) Every auditor of a company has a right of access at all times to the
company’s books, accounts and vouchers, and is entitled to require from
the company’s officers such information and explanations as he thinks
necessary for the performance of the auditor’s duties.

(4) If the auditors fail to obtain all the information and explanations
which, to the best of their knowledge and belief, are necessary for the
purposes of their audit, they shall state that fact in their report.

(5) If the requirements of Parts V and VI of Schedule 5 and Parts I to
III of Schedule 6 are not complied with in the accounts, it is the auditors’
duty to include in their report, so far as they are reasonably able to do so,
a statement giving the required particulars.

(6) It is the auditors’ duty to consider whether the information given in
the directors’ report for the financial year for which the accounts are
prepared is consistent with those accounts; and if they are of opinion
that it is not, they shall state that fact in their report.
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Signing of balance sheet; documents to be annexed

246.—(1) A company’s balance sheet, and every copy of it which is
laid before the company in general meeting or delivered to the registrar,
shall be signed on behalf of the board by 2 of the directors of the
company or, if there is only one director, by that one.

(2) If a copy of the balance sheet—
(a) is laid before the company or delivered to the registrar without
being signed as required by this Article, or

(b) not being a copy so laid or delivered, is issued, circulated or
published in a case where the balance sheet has not been signed
as so required or where (the balance sheet having been so
signed) the copy does not include a copy of the signatures or
signature, as the case may be,

the company and every officer of it who is in default is liable to a fine.

(3) A company’s profit and loss account and , so far as not
incorporated in its individual balance sheet or profit and loss account,
any group accounts of a holding company shall be annexed to the
balance sheet, and the auditors’ report shall be attached to it. -

(4) Any accounts so annexed shall be approved by the board of
directors before the balance sheet is signed on their behalf.

Documents to be included in company’s accounts

247.For the purposes of this Part, a company’s accounts for a
financial year are to be taken as comprising the following documents—

(a) the company’s profit and loss account and balance sheet,
(b) the directors’ report, )
(c) the auditors’ report, and

(d) where the company has subsidiaries and Article 237 applies, the
company’s group accounts.

Persons entitled to receive accounts as of right

248.—(1) In the case of every company, a copy of the company’s
accounts for the financial year shall, not less than 21 days before the date
of the meeting at which they are to be laid in accordance with Article
249, be sent to each of the following persons—

(a) every member of the company (whether or not entitled to
receive notice of general meetings),

(b) every holder of the company’s debentures (whether or not so
entitled), and -

(c) all persons other than members and debenture holders, being
persons so entitled.
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company who is not entitled to receive notices of general meetings of the
company, or to a holder of the company’s debentures who is not so
entitled.

(3) Paragraph (1) does not require copies of the accounts to be sent—

(a) to a member of the company or a debenture holder, being in
either case a person who is not entitled to receive notices of
general meetings, and of whose address the company is
unaware, or

(b) to more than one of the joint holders of any shares or deben-
tures none of whom is entitled to receive such notices, or

(¢) in the case of joint holders of shares or debentures some of
whom are and some not entitled to receive such notices, to those
who are not so entitled.

(4) If copies of the accounts are sent less than 21 days before the date
of the meeting, they are, notwithstanding that fact, deemed to have been
duly sent if it is so agreed by all the members entitled to attend and vote
at the meeting.

(5) If default is made in complying with paragraph (1), the company
and every officer of it who is in default is liable to a fine.

Directors’ duty to lay and deliver accounts

249.—(1) In respect of each financial year of a company the directors
shall lay before the company in general meeting copies of the accounts of
the company for that year.

(2) The auditors’ report shall be read before the company in general
meeting, and be open to the inspection of any member of the company.

(3) In respect of each financial year the directors—

(a) shall deliver to the registrar a copy of the accounts for the year,
and

(b) if any document comprised in the accounts is in a language
other than English, shall annex to the copy of that document so
delivered a translation of it into English, certified in the pres-
cribed manner to be a correct translation.

(4) In the case of an unlimited company, the directors are not required
by paragraph (3) to deliver a copy of the accounts if—

(a) at no time during the accounting reference period has the
company been, to its knowledge, the subsidiary of a company
that was then limited and at no such time, to its knowledge, have
there been held or been exercisable, by or on behalf of two or
more companies that were thenlimited, shares or powers which,
if they had been held or been exercisable by one of them, would
have made the company its subsidiary, and
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(¢) at no such time has the company been carrying on business as
the promoter of a trading stamp scheme within the Trading
Stamps Act (Northern Ireland) 1965. 1965 c.6 (N.I.)

References here to a company that was limited at a particular time are

to a body corporate (under whatever law incorporated) the liability of
whose members was at that time limited.

Period allowed for laying and delivery

250.—(1) The period allowed for laying and delivering a company’s
accounts for a financial year is as follows in this Article, being
determined by reference to the end of the relevant accounting reference
period (that is, the accounting reference period in respect of which the
financial year of the company is ascertained).

(2) Subject to paragraphs (3) to (6), the period allowed i1s—

(a) for a private company, 10 months after the end of the relevant
accounting reference period, and

(b) for a public company, 7 months after the end of that period.

(3)If a company carries on business, or has interests, outside the
United Kingdom, the Channel Islands and the Isle of Man and in respect
of a financial year the directors (before the end of the period allowed by
paragraph (2)) give to the registrar notice in the prescribed form—

(@) stating that the company so carries on business or has such
interests, and

(b) claiming an extension of the period so allowed by a further 3
months,

the period allowed in relation to that financial year is then so extended.
(4) Where a company’s first accounting reference faeﬁod—
(a) begins on the date of its incorporation, and
(b) is a period of more than 12 months,

the period otherwise allowed for laying and delivering accounts is
reduced by the number of days by which the relevant accounting
reference period is longer than 12 months.

However, the period allowed is not by this provision reduced to less
than 3 months after the end of that accounting reference period.

(5) Where a company’s relevant accounting reference period has been
shortened under Article 234 (in consequence of notice by the company
under Article 233), the period allowed for laying and delivering accounts
is—

(a) the period allowed in accordance with paragraphs (2) to (4), or

(b) the period of 3 months beginning with the date of the notice
under Article 233,

whichever of those periods last expires.
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(6) If for any special reason the Department thinks fit to do so, it may
by notice in writing to a company extend, by such further period as may
be specified in the notice, the period otherwise allowed for laying and
delivering accounts for any financial year of the company.

Penalty for non-compliance with Article 249

251.—(1) If for a financial year of a company any of the requirements
of paragraph (1) or (3) of Article 249 is not complied with before the end
of the period allowed for laying and delivering accounts, every person
who immediately before the end of that period was a director of the
company is, in respect of each of those paragraphs which is not so
complied with, guilty of an offence and liable to a fine and, for continued
contravention, to a daily default fine.

(2) If a person is charged with that offence in respect of any of the
requirements of Article 249(1) or (3), it is a defence for him to prove that
he took all reasonable steps for securing that those requirements would
be complied with before the end of the period for laying and delivering
accounts.

(3) If in respect of the company’s financial year any of the require-
ments of Article 249(3) is not complied with before the end of the period
for laying and delivering accounts, the company is liable to a penalty,
recoverable in civil proceedings by the Department.

(4) The amount of the penalty is determined by reference to the length
of the period between the end of the period allowed for laying and
delivering accounts and the earliest day by which all those requirements
have been complied with, and is—

(a) £20 where the period is not more than 1 month,

(b) £50 where the period is more than 1 month but not more than 3
months,

(¢) £100 where the period is more than 3 months but not more than
6 months,

(d) £200 where the period is more than 6 months but not more than
12 months, and

(e) £450 where the period is more than 12 months.

(5) In proceedings under this Article with respect to a requirement to
lay a copy of a document before a company in general meeting, or to
deliver a copy of a document to the registrar, it is not a defence to prove
that the document in question was not in fact prepared as required by
this Part.

(6) Paragraphs (3) and (4) do not come into operation until such day
or days as the Head of the Department may by order appoint.

Default order in case of non-compliance
252.—1) If—
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(a) in respect of a company’s financial year any of the requirements ParT VIII
of Article 249(3) has not been complied with before the end of CHAPTER |
the period allowed for laying and delivering accounts, and

(b) the directors of the company fail to make good the default
within 14 days after the service of a notice on them requiring
compliance,

the court may, on application by any member or creditor of the
company, or by the registrar, make an order directing the directors (or
any of them) to make good the default within such time as may be
specified in the order.

(2) The court’s order may provide that all the costs of and incidental to
the application shall be borne by the directors.

(3) Nothing in this Article prejudices Article 251.

Penalty for laying or delivering defective accounts

253.—(1) If any accounts of a company of which a copy is laid before
the company in general meeting or delivered to the registrar do not
comply with the requirements of this Order as to the matters to be
included in, or in a note to, those accounts, every person who at the time
when the copy is so laid or delivered is a director of the company is guilty
of an offence and, in respect of each offence, liable to a fine.

This paragraph does not apply to a company’s group accounts.

(2) If any group accounts of which a copy is laid before a company in
general meeting or delivered to the registrar do not comply with Article
237(5) or (7) or Article 238, and with the other requirements of this
Order as to the matters to be included in, or in a note to, those accounts,
every person who at the time when the copy was so laid or delivered was
a director of the company is guilty of an offence and liable to a fine.

(3) In proceedings against a person for an offence under this Article it
is a defence for him to prove that he took all reasonable steps for
securing compliance with the requirements in question.

Shareholders’ right to obtain copies of accounts

254.—(1) Any member of a company, whether or not he is entitled to
have sent to him copies of the company’s accounts, and any holder of the
company’s debentures (whether or not so entitled) is entitled to be
furnished (on demand and without charge) with a copy of its last
accounts.

(2) If, when a person makes a demand for a document with which he is
entitled by this Article to be furnished, default is made in complying with
the demand within 7 days after its making, the company and every
officer of it who is in default is liable to a fine and. for continued
contravention, to a daily default fine (unless it is proved that the person
has already made a demand for, and been furnished with, a copy of the
document). '
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Modified accounts

Entitlement to deliver accounts in modified form

255.—(1) In certain cases a company’s directors may, in accordance
with Part I of Schedule 8, deliver modified accounts in respect of a
financial year; and whether they may do so depends on the company
qualifying, in particular financial years, as small or medium-sized.

(2) Modified accounts for a financial year may not be delivered in the
case of a company which is, or was at any time in that year—

(a) a public company,
(b) a special category company (Chapter II), or

(c) subject to paragraph (4), a member of a group which is ineligible
for this purpose.

(3) “Group” here means a holding company and its subsidiaries
together; and a group is ineligible if any of its members is—

(a) a public company or a special category company, or
(b) a body corporate (other than a company) which has power

under its constitution to offer its shares or debentures to the
public and may lawfully exercise that power, or

(¢) a body corporate (other than a company) which is either a
recognised bank or licensed institution within the meaning of
the Banking Act 1979 or an insurance company to which Part II
of the Insurance Companies Act 1982 applies.

(4) Notwithstanding paragraph (2)(c), modified accounts for a
financial year may be delivered if the company is exempt under Article
260 (dormant companies) from the obligation to appoint auditors and
either—

(a) was so exempt throughout that year, or

(b) became so exempt by virtue of a special resolution under Article
260 passed during that year.

(5) For the purposes of Articles 255 to 258 and Schedule 8, “deliver”
means deliver to the registrar under this Chapter; and for the purposes of
paragraph (3)(b), “‘shares” and “debentures” have the same meaning as

. when used in relation to a company.

Qualification of company as small or medium-sized
256.—(1) A company qualifies as small in a financial year if for that
year two or more of the following conditions are satisfied—
(a) the amount of its turnover for the year is not more than £1.4
million;
(b) its balance sheet total is not more than £700,000;

(c) the average number of persons employed by the company in the
year (determined on a weekly basis) does not exceed 50.
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(a) the amount of its turnover for the year is not more than £5.75

million;
(b) its balance sheet total is not more than £2.8 million;

(c) the average number of persons employed by the company in the
year (determined on a weekly basis) does not exceed 250.

(3) In paragraphs (1) and (2) of this Article and in paragraphs (3) and
(4) of Article 258, “balance sheet total” means, in relation to a
company'’s financial year—

(a) where in the company’s accounts Format 1 of the balance sheet
formats set out in Part I of Schedule 4 is adopted, the aggregate
of the amounts shown in the balance sheet under the headings
corresponding to items A to D in that Format, and

(b) where Format 2 is adopted, the aggregate of the amounts shown
under the general heading ““Assets”.

(4) The average number of persons employed as mentioned in
paragraphs (1)(c) and (2)(c) is determined by applying the method of
calculation set out in paragraph 56(2) and (3) of Schedule 4 for
determining the number required by sub-paragraph (1)(a) of that
paragraph to be stated in a note to the company’s accounts.

(5) In applying paragraphs (1) and (2) to a period which is a com-
pany’s financial year but not in fact a year, the maximum figures for
turnover in paragraphs (1)(@) and (2)(a) are to be proportionately
adjusted.

Modified individual accounts

257.—(1) This Article specifies the cases in which a company’s direc-
tors may (subject to Article 258, where the company has subsidiaries)
deliver individual accounts modified as for a small or a medium-sized
company; and Part I of Schedule 8 applies with respect to the delivery of
accounts so modified.

(2) In respect of the company’s first financial year the directors may—

(a) deliver accounts modified as for a small company, if in that year
it qualifies as small,

(b) deliver accounts modified as for a medium-sized company, if in
that year it qualifies as medium-sized.

(3) Paragraphs (4) to (6) are concerned only with a company’s
financial year subsequent to the first.

(4) The directors may in respect of a financial year—

(a) deliver accounts modified as for a small company if in that year
the company qualifies as small and it also so qualified in the
preceding year,
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CHAPTER 1 that year the company qualifies as medium-sized and it also so

qualified in the preceding year.
(5) The directors may in respect of a financial year—

(a) deliver accounts modified as for a small company (although not
qualifying in that year as small), if in the preceding year it so
qualified and the directors were entitled to deliver accounts so
modified in respect of that year, and

(b) deliver accounts modified as for a medium-sized company
(although not qualifying in that year as medium-sized), if in the
preceding year it so qualified and the directors were entitled to
deliver accounts so modified in respect of that year.

(6) The directors may in respect of a financial year—

(@) deliver accounts modified as for a small company, if in that year
the company qualifies as small and the directors were entitled
under paragraph (5)(a) to deliver accounts so modified for the
preceding year (although the company did not in that year
qualify as small), and

(b) deliver accounts modified as for a medium-sized company if in
that year the company qualifies as medium-sized and the
directors were entitled under paragraph (5)(b) to deliver
accounts so modified for the preceding year (although the
company did not in that year qualify as medium-sized).

Modified accounts of holding company

258.—(1) This Article applies to a company (“‘the holding company™)
where in respect of a financial year Article 237 requires the preparation
of group accounts for the company and its subsidiaries.

(2) The directors of the holding company may not under Article 257—

(a) deliver accounts modified as for a small company, unless the
group (meaning the holding company and its subsidiaries
together) is in that year a small group,

(b) deliver accounts modified as for a medium-sized company,
unless in that year the group is medium-sized;

and the group is small ur medium-sized if it would so qualify under
Article 256 (applying that Article as directed by paragraphs (3) and (4) of
this Article), if it were all one company.

(3) The figures to be taken into account in determining whether the
group is small or medium-sized (or neither) are the group account
figures, that is—

(a) where the group accounts are prepared as consolidated
accounts, the figures for turnover, balance sheet total and
numbers employed which are shown in those accounts, and

(b) where not, the corresponding figures given in the group
accounts, with such adjustments as would have been made if the

accounts had been prepared in consolidated form,
188 .



THE COMPANIES (NI) ORDER 1986

S1 1986/1032 (N1 6)
aggregated in either case with the relevant figures for the subsidiaries (if PART VIII
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ary omitted under Article 237(3)(a) on the ground of impracticability).

(4) In the case of each subsidiary omitted from the group accounts, the
figures relevant as regards turnover, balance sheet total and numbers
employed are those which are included in the accounts of that subsidiary
prepared in respect of its relevant financial year (with such adjustments
as would have been made if those figures had been included in group
accounts prepared in consolidated form).

(5) For the purposes of paragraph (4), the relevant financial year of the
subsidiary is—
(a) if its financial year ends with that of the holding company to
which the group accounts relate, that financial year, and

(b) if not, the subsidiary’s financial year ending last before the end
of the financial year of the holding company.

(6) If the directors are entitled to deliver modified accounts (whether
as for a small or a medium-sized company), they may also deliver
modified group accounts; and this means that the group accounts—

(a) if consolidated, may be in accordance with Part II of Schedule 8
(while otherwise comprising or corresponding with group
accounts prepared under Article 237), and

(b) if not consolidated, may be such as (together with any notes)
give the same or equivalent information as required by sub-
paragraph (a);

and Part III of that Schedule applies to modified group accounts,
whether consolidated or not.

Power of Department to modify Articles 255 to 258 and Schedule 8

259.—(1) The Department may by regulations modify the provisions
of Articles 255(1) to (3), 256 to 258 and Schedule 8; and those provisions
then apply as modified by regulations for the time being in force.

(2) Regulations under this Article reducing the classes of companies
which have the benefit of those provisions or rendering the requirements
of those provisions more onerous shall not be made unless a draft of the
regulations has been laid before, and approved by a resolution of, the
Assembly. ’

Dormant companies

Company resolution not to appoint auditors

260.—(1) In certain circumstances a company may, with a view to the
subsequent laying and delivery of unaudited accounts, pass a special
resolution making itself exempt from the obligation to appoint auditors
as otherwise required by Article 392.

2) Such a resolution may be passed at a general meetmg of the
company at which its accounts for a financial year are laid as required by
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(@) the directors must be entitled under Article 257 to deliver, in
respect of that financial year, accounts modified as for a small
company (or would be so entitled but for the company being, or
having at any time in the financial year been, a member of an
ineligible group within Article 255(3)), and

(b) the company must have been dormant since the end of the
financial year.

(3) A company may by such a resolution make itself exempt from the
obligation to appoint auditors if the resolution is passed at some time
before the first general meeting of the company at which accounts are
laid as required by Article 249, provided that the company has been
dormant from the time of its formation until the resolution is passed.

(4) A company may not under paragraph (3) pass such a resolution if
it is a public company or a special category company.

(5) For the purposes of this Article and Article 261, a company is
“dormant” during any period in which no transaction occurs which is
for the company a significant accounting transaction; and—

(a) this means a transaction which is required by Article 229 to be
entered in the company’s accounting records (disregarding any
which arises from the taking of shares in the company by a
subscriber to the memorandum in pursuance of an undertaking
of his in the memorandum), and

(b) a company which has been dormant for any period ceases to be
so on the occurrence of any such transaction.

(6) A company which has under this Article made itself exempt from
the obligation to appoint auditors loses that exemption if—

(a) it ceases to be dormant, or .

(b) it would no longer qualify (for any other reason) to exclude that
obligation by passing a resolution under this Article.

(7) Where the exemption is lost, the directors may, at any time before
the next meeting of the company at which accounts are to be laid,
appoint an auditor or auditors, to hold office until the conclusion of that
meeting; and if they fail to exercise that power, the company in general
meeting may exercise it. :

Laying and delivery of unaudited accounts

261.—(1) The following applies in respect of a company’s accounts for
a financial year if the company is exempt under Article 260 from the
obligation to appoint auditors and either—

(a) was so exempt throughout that year, or

(b) became so exempt by virtue of a special resolution passed during
that year, and retained the exemption until the end of that year.
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otherwise required by preceding provisions of this Chapter) with the CHAPTER |

accounts laid before the company in general meeting and delivered to the
registrar.

(3) If the auditors’ report is omitted from the accounts so delivered,
then—

(a) the balance sheet shall contain a statement by the directors (in a
position immediately above their signatures to the balance
sheet) that the company was dormant throughout the financial
year, and

(b) if the accounts delivered to the registrar are modified as permit-
ted by Articles 255 to 257—

(1) the modified balance sheet need not contain the statement
otherwise required by paragraph 9 of Schedule 8, and

(i) the modified accounts need not include the special report of
the auditors otherwise required by paragraph 10 of that
Schedule.

Publication of accounts

Publication of full company accounts

262.—(1) This Article applies to the publication by a company of full
individual or group accounts, that is to say the accounts required by
Article 249 to be laid before the company in general meeting and
delivered to the registrar (including the directors’ report, unless dispen-
sed with under paragraph 3 of Schedule 8).

(2) If a company publishes individual accounts (modified or other) for
a financial year, it shall publish with them the relevant auditors’ report.

(3) If a company required by Article 237 to prepare group accounts for
a financial year publishes individual accounts for that year, it shall also
publish with them its group accounts (which may be modified group
accounts, but only if the individual accounts are modified).

(4)If a company publishes group accounts (modified or other),
otherwise than together with its individual accounts, it shall publish with
them the relevant auditors’ report.

~(5) References in this Article to the relevant auditors’ report are to the
auditors’ report under Article 244 or, in the case of modified accounts
(individual or group), the auditors’ special report under paragraph 10 of
Schedule 8.

(6) A company which contravenes any provision of this Article and
any officer of it who is in default is liable to a fine.

Publication of abridged accounts -

263.—(1) This Article applies to the publication by a company of
abridged accounts, that is to say any balance sheet or profit and loss
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CHAPTER | with any such financial year, otherwise than as part of full accounts

(individual or group) to which Article 262 applies.

(2) The reference in paragraph (1) to a balance sheet or profit and loss
account, in relation to accounts published by a holding company,
includes an account in any form purporting to be a balance sheet or
profit and loss account for the group consisting of the holding company
and its subsidiaries.

(3) If the company publishes abridged accounts, it shall publish with
those accounts a statement indicating—

(a) that the accounts are not full accounts,

(b) whether full individual or full group accounts (according as the
abridged accounts deal solely with the company’s own affairs or
with the affairs of the company and any subsidiaries) have been
delivered to the registrar or, in the case of an unlimited company
exempt under Article 249(4) from the requirement to deliver
accounts, that the company is so exempt,

(¢) whether the company’s auditors have made a report under
Article 244 on the company’s accounts for any financial year
with which the abridged accounts purport to deal, and

(d) whether any report so made was unqualified (meaning that it
was a report, without qualification, to the effect that in the
opinion of the person making it the company’s accounts had
been properly prepared).

(4) Where a company publishes abridged accounts, it shall not publish
with those accounts any such report of the auditors as is mentioned in
paragraph (3)(c).

(5) A company which contravenes any provision of this Article and
any officer of it who is in default is liable to a fine.

Supplementary

Power of Department to alter accounting requirements
264.—(1) The Department may by regulations—
(a) add to the classes of documents—

(i) to be comprised in a company’s accounts for a financial year
to be laid before the company in general meeting as required
by Article 249, or

(i1) to be delivered to the registrar under that Article,

and make provision as to the matters to be included in any
document to be added to either class;

(b) modify the requirements of this Order as to the matters to be
stated in a document of any such class;

(c) reduce the classes of documents to be delivered to the registrar
under Article 249. :
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(2) In particular, the Department may by such regulations alter or add
to the requirements of Schedules 4 and 9; and any reference in this Order
to a provision then refers to that provision as it has effect subject to
regulations in force under this Article.

(3) Where regulations made under paragraph (1)(a) add to either class
of documents there mentioned documents dealing with the state of
affairs and profit or loss of a company and other bodies, the regulations
may also—

(a) extend the provisions of this Order relating to group accounts
(or such of those provisions as may be specified) to such
documents,

(b) exempt that company from the requirement to prepare group
accounts in respect of any period for which it has prepared such
a document.

(4) Regulations under paragraph (1)(a), or extending the classes of
company to which any requirement mentioned in paragraph (1)(b)
applies or rendering those requirements more onerous, shall not be made
unless a draft of the regulations has been laid before, and approved by a
resolution of, the Assembly.

CHAPTER 11

ACCOUNTS OF BANKING, SHIPPING AND INSURANCE COMPANIES

Special category companies and their accounts

265.—(1) For the purposes of this Order, ‘“special category com-
panies” are banking companies, shipping companies and insurance
companies; and—

(@) “banking company” means a company which is a recognised
bank for the purposes of the Banking Act 1979 or is a licensed
institution within the meaning of that Act;

(b) “insurance company” means an insurance company to which
Part II of the Insurance Companies Act 1982 applies; and

(¢) “shipping company” means a company which, or a subsidiary
of which, owns ships or includes among its activities the
management or operation of ships and which satisfies the
Department that it ought in the national interest to be treated
under this Part as a shipping company.

(2) Except as otherwise provided, Chapter I applies to a special
category company and its accounts as it applies to, and to the accounts
of, any other company.

~ (3) The individual accounts of a special category company, and the
group accounts of a holding company which is, or has as its subsidiary, a
special category company, may be prepared under this Chapter and not
under Chapter I, and contain a statement that they are so prepared; and
a reference in this Order to a company’s accounts (individual or group)
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being “‘special category™ is to their being so prepared and containing
that statement.

(4) Subject as follows, a reference in any statutory provision or other
document to Article 236 or 238 or to Schedule 4 is, in relation to special
category accounts, to be read as a reference to Article 266 or 267 or
Schedule 9 (as the case may require); but this is subject to any contrary
context.

Special category individual accounts

266.—(1) Where a company’s individual accounts are special cate-
gory, Article 236 and Schedule 4 do not apply, but—

(a) the balance sheet shall give a true and fair view of the state of
affairs of the company as at the end of the financial year, and

(b) the profit and loss account shall give a true and fair view of the
company’s profit or loss for the financial year.

(2) The balance sheet and profit and loss account shall comply with the
requirements of Schedule 9, so far as applicable.

(3) Except as expressly provided by this Article or Part III of Schedule
9, the requirements of paragraph (2) and that Schedule are without
prejudice to the general requirements of paragraph (1) or to any other
requirements of this Order.

(4) The Department may, on the application or with the consent of the
company’s directors, modify in relation to that company any of the
requirements of this Chapter as to the matters to be stated in a
company's balance sheet or profit and loss account (except the require-
ments of paragraph (1)), for the purpose of adapting them to the
circumstances of the company.

(5) So much of paragraphs (1) and (2) as relates to the profit and loss
account does not apply if—

(a) the company has subsidiaries, and
(b) the profit and loss account is framed as a consolidated account

dealing with all or any of the company’s subsidiaries as well as
the company and—

(i) complies with the requirements of this Order relating to
consolidated profit and loss accounts (as those requirements
apply in the case of special category companies), and

(ii) shows how much of the consolidated profit or loss for the
financial year is dealt with in the company’s accounts.

Special category group accounts

267.—(1) Where a holding company’s group accounts are special
category, those accounts shall give a true and fair view of the state of
affairs and profit or loss of the company and the subsidiaries dealt with
by those accounts as a whole, so far as concerns members of the
company.
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(2) Where the financial year of a subsidiary does not coincide with that
of the holding company, the group accounts shall (unless the Depart-
ment on the application or with the consent of the holding company’s
directors otherwise directs) deal with the subsidiary’s state of affairs as at
the end of its relevant financial year, that is—

(a) if its financial year ends with that of the holding company, that
financial year, and

(b) if not, the subsidiary’s financial year ending last before the end
of the financial year of the holding company dealt with in the
group accounts,

and with the subsidiary’s profit or loss for its relevant financial year.

(3) Without prejudice to paragraph (1), the group accounts, if
prepared as consolidated accounts, shall comply with the requirements
of Schedule 9 (so far as applicable), and if not so prepared shall give the
same or equivalent information.

(4) However, the Department may, on the application or with the
consent of the holding company’s directors, modify the requirements of
Schedule 9 in relation to that company for the purpose of adapting them
to the company’s circumstances.

Notes to special category accounts

268.—(1)In Schedule 5 (matters to be dealt with in notes to
accounts)—

(a) paragraph 8 in Part II (disclosure of shareholdings in other
bodies corporate, not being subsidiaries), and

(b) Part III (financial information about subsidiaries),
do not apply in the case of special category accounts.

(2) Where an item is given in a note to special category accounts, to
comply with Part V or VI of Schedule 5 (directors’ emoluments,
pensions, etc.; emoluments of higher-paid employees), the corresponding
amount for the immediately preceding financial year shall be included in
the note.

(3)If a person, being a director of a company preparing special
category accounts, fails to take all reasonable steps to secure compliance
with paragraph (2), he is in respect of each offence liable to a fine; but in
proceedings against a person for that offence it is a defence to prove that
he had reasonable ground to believe, and did believe, that a competent
and reliable person was charged with the duty of seeing that paragraph
(2) was complied with and was in a position to discharge that duty.

Directors’ report

269.—(1) Where a company’s individual accounts are special cate-
gory, the following applies with respect to the directors’ report
accompanying the accounts.
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(2) Article 243(1)(a) and (b) does not apply as regards the contents of
the report; but the report shall deal with the company’s state of affairs,
the amount (if any) which the directors recommend should be paid as
dividend, and the amount (if any) which they propose to carry to
reserves (within the meaning of Schedule 9).

(3) Information which is otherwise required to be given in the
accounts, and allowed to be given in a statement annexed, may be given
in the directors’ report instead of in the accounts.

If any information is so given, the report is treated as forming part of
the accounts for the purposes of audit, except that the auditors shall
report on it only so far as it gives that information.

(4) Where advantage is taken of paragraph (3) to show an item in the
directors’ report instead of in the accounts, the report shall also show the
corresponding amount for (or, as the case may require, as at the end of)
the immediately preceding financial year of that item, except where the
amount would not have had to be shown had the item been shown in the
accounts.

(5) Schedule 7 applies to the directors’ report only in respect of the
matters to be stated, and the information to be given, under paragraphs
1 to 5 (but excluding paragraph 2(3)) and 9 and 10; and paragraph 1 of
that Schedule does not apply if the company has the benefit of any
provision of Part III of Schedule 9.

(6) The report shall, in addition to complying with those paragraphs of
Schedule 7, also comply with Schedule 10, where and so far as applicable
(disclosure of recent share and debenture issues; turnover and profit-
ability; size of labour force and wages paid; and other general matters);
but in that Schedule, paragraphs 2 to 4 and 6 do not apply to a directors’
report attached to any accounts unless the documents required to be
comprised in those accounts include group accounts which are special
category.

(7) Article 245(6) does not apply.

Auditors’ report

270.—(1) The following applies where a company is entitled to avail
itself, and has availed itself, of the benefit of any of the provisions of Part
III of Schedule 9. . '

(2) In that case Article 244(2) does not apply; and the auditors’ report
shall state whether in their opinion the company’s balance sheet and
profit and loss account and (if it is a holding company submitting group
accounts) the group accounts have been properly prepared in accordance
with this Order.
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DISTRIBUTION OF PROFITS AND ASSETS

Limits of company’s power of distribution

Certain distributions prohibited

271.—(1) A company shall not make a distribution except out of
profits available for the purpose.

(2) In this Part, “distribution” means every description of distribution
of a company’s assets to its members, whether in cash or otherwise,
except distribution by way of—

(a) an issue of shares as fully or partly paid bonus shares,

(b) the redemption or purchase of any of the company’s own shares
out of capital (including the proceeds of any fresh issue of
shares) or out of unrealised profits in accordance with Chapter
VII of Part VI,

(¢) the reduction of share capital by extinguishing or reducing the
liability of any of the members on any of the company’s shares
in respect of share capital not paid up, or by paying off paid-up
share capital, and '

(d) a distribution of assets to members of the company on its
winding up.

(3) For the purposes of this Part, a company’s profits available for
distribution are its accumulated, realised profits, so far as not previously
utilised by distribution or capitalisation, less its accumulated, realised
lnsses, so far as not previously written off in a reduction or reorganisa-
tion of capital duly made.

This is subject to the provision made by Articles 273 and 274 for
investment and other companies.

(4) A company shall not apply an unrealised profit in paying up
debentures, or any amounts unpaid on its issued shares.

(5) Where the directors of a company are, after making all reasonable
enquiries, unable to determine whether a particular profit made before
1st July 1983 is realised or unrealised, they may treat the profit as
realised; and where after making such enquiries they are unable to
determine whether a particular loss so made is realised or unrealised,
they may treat the loss as unrealised.

Restriction on distribution of assets

272.—(1) A public company may only make a distribution at any
time—

(@) if at that time the amount of its net assets is not less than the

aggregate of its called-up share capital and undistributable

reserves, and
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ParT IX (b) if, and to the extent that, the distribution does not reduce the
amount of those assets to less than that aggregate.

This is subject to the provision made by Articles 273 and 274 for
investment and other companies.

(2) In paragraph (1), “net assets” means the aggregate of the com-
pany’s assets less the aggregate of its liabilities (“liabilities” to include
any provision for liabilities or charges within paragraph 88 of Schedule
4

(3) A company’s undistributable reserves are—
(a) the share premium account,
(b) the capital redemption reserve,

(c) the amount by which the company’s accumulated, unrealised
profits, so far as not previously utilised by capitalisation of a
description to which this sub-paragraph applies, exceed its
accumulated, unrealised losses (so far as not previously written
off in a reduction or reorganisation of capital duly made), and

(d) any other reserve which the company is prohibited from dis-
tributing by any statutory provision (other than one contained
in this Part) or by its memorandum or articles,

and, sub-paragraph (c) applies to every description of capitalisation
except a transfer of profits of the company to its capital redemption
reserve on or after 1st July 1983.

(4) A public company shall not include any uncalled share capital as
an asset in any accounts relevant for the purposes of this Article.

Other distributions by investment companies

273.—(1) Subject to the following provisions of this Article, an
investment company (defined in Article 274) may also make a distribu-
tion at any time out of its accumulated, realised revenue profits,.so far as
not previously utilised by distribution or capitalisation, less its
accumulated revenue losses (whether realised or unrealised), so far as not
previously written off in a reduction or reorganisation of capital duly
made—

(@) if at that time the amount of its assets is at least equal to one and
a half times the aggregate of its liabilities, and

(b) if, and to the extent that, the distribution does not reduce that
amount to less than one and a half times that aggregate.

(2) In paragraph (1)(a) “liabilities™ includes any provision for liabili-
ties or charges (within the meaning of paragraph 88 of Schedule 4).

(3) The company shall not include any uncalled share capital as an
asset in any accounts relevant for the purposes of this Article.

(4) An investment company may not make a distribution by virtue of
paragraph (1) unless— -
(a) its shares are listed on a recognised stock exchange, and

(b) during the relevant period it has not—
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(i) distributed any of its capital profits, or PART IX

(i1) applied any unrealised profits or any capital profits (realised
or unrealised) in paying up debentures or amounts unpaid on
its issued shares.

(5) The “relevant period”” under paragraph (4) is the period beginning
with—
(a) the first day of the accounting reference period immediately

preceding that in which the proposed distribution is to be made,
or

(b) where the distribution is to be made in the company’s first
accounting reference period, the first day of that period,

and ending with the date of the distribution.

(6) An investment company may not make a distribution by virtue of
paragraph (1) unless the company gave to the registrar the requisite
notice (that is, notice under Article 274 (1)) of the company’s intention to
carry on business as an investment company—

(a) before the beginning of the relevant period under paragraph (4),
or

(b) in the case of a company incorporated on or after 1st July 1983,
as soon as may have been reasonably practicable after the date
of its incorporation.

Meaning of “‘investment company”’

274.—(1) In Article 273 “investment company’ means a public com-
pany which has given notice in the prescribed form (which has not been
revoked) to the registrar of its intention to carry on business as an
investment company, and has since the date of that notice complied with
the requirements specified in paragraph (2).

(2) Those requirements are—

(a) that the business of the company consists of investing its funds
mainly in securities, with the aim of spreading investment risk
and giving members of the company the benefit of the results of
the management of its funds,

(b) that none of the company’s holdings in companies (other than
those which are for the time being investment companies)
represents more than 15 per cent. by value of the investing
company’s investments, ‘

(¢) that distribution of the company’s capital profits is prohibited
by its memorandum or articles,

(d) that the company has not retained, otherwise than in com-
pliance with this Part, in respect of any accounting reference
period more than 15 per cent. of the income it derives from
securities.

(3) Notice to the registrar under paragraph (1) may be revoked at any
time by the company on giving notice in the prescribed form to the
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1970 c. 10
1972 c. 41

1982 ¢c. 50

registrar that it no longer wishes to be an investment company within the
meaning of this Article; and, on giving such notice, the company ceases
to be such a company.

(4) Section 359(2) and (3) of the Income and Corporation Taxes Act
1970 and section 93(6)(b) of the Finance Act 1972 apply for the purposes
of paragraph (2)(b) as for those of section 359(1)(b) of the Act first
mentioned.

Extension of Articles 273 and 274 to other companies

275.—(1) The Department may by regulations extend the provisions
of Articles 273 and 274 (with or without modifications) to companies
whose principal business consists of investing their funds in securities,
land or other assets with the aim of spreading investment risk and giving
their members the benefit of the results of the management of the assets.

(2) Regulations under this Article shall not be made unless a draft of
the regulations has been laid before, and approved by a resolution of, the
Assembly.

Realised profits of insurance company with long term business

276.—(1) Where an insurance company to which Part II of the
Insurance Companies Act 1982 applies carries on long term business—

(a) any amount properly transferred to the profit and loss account
of the company from a surplus in the fund or funds maintained
by it in respect of that business, and

(b) any deficit in that fund or those funds,

are to be (respectively) treated, for the purposes of this Part, as a realised
profit and a realised loss; and, subject to this, any profit or loss arising in
that business is to be left out of account for those purposes.

(2) In paragraph (1)}—

(a) the reference to a surplus in any fund or funds of an insurance
company is to an excess of the assets representing that fund or
those funds over the liabilities of the company attributable to its
long term business, as shown by an actuarial investigation, and

(b) the reference to a deficit in any such fund or funds is to the
excess of those liabilities over those assets, as so shown.

(3) In this Article—

(a) “actuarial investigation” means an investigation to which sec-
tion 18 of the Insurance Companies Act 1982 (periodic actuarial
investigation of company with long term business) applies or
which is made in pursuance of a requirement imposed by section
42 of that Act (actuarial investigation required by the Secretary
of State); and
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() “long term business” has the same meaning as in that Act. ParT IX

Treatment of development costs

277.—(1) Subject as follows, where development costs are shown as an
asset in a company’s accounts, any amount shown in respect of those
costs is to be treated—

(a) under Article 271, as a realised loss, and

(b) under Article 273, as a realised revenue loss.

(2) This does not apply to any part of that amount representing an
unrealised profit made on revaluation of those costs; nor does it apply
if—

(a) there are special circumstances in the company’s case justifying
the directors in deciding that the amount there mentioned is not
to be treated as required by paragraph (1), and

(b) the note to the accounts required by paragraph 20 of Schedule 4
(reasons for showing development costs as an asset) states that
the amount is not to be so treated and explains the circum-
stances relied upon to justify the decision of the directors to that
effect.

Relevant accounts

Distribution to be justified by reference to company’s accounts

278.—(1) This Article and Articles 279 to 284 are for determining the
question whether a distribution may be made by a company without
contravening Article 271, 272 or 273.

(2) The amount of a distribution which may be made is determined by
reference to the following items as stated in the company’s accounts—
(a) profits, losses, assets and liabilities,
(b) provisions of any of the kinds mentioned in paragraphs 87 and
88 of Schedule 4 (depreciation, diminution in value of assets,
retentions to meet liabilities, etc.), and
(c) share capital and reserves (including undistributable reserves).
(3) Except in a case falling within paragraph (4), the company’s
accounts which are relevant. for this purpose are its last annual accounts,
that is to say those prepared under Part VIII which were laid in respect of
the last preceding accounting reference period in respect of which
accounts so prepared were laid; and for this purpose accounts are laid if
Article 249(1) has been complied with in relation to them.

(4) In the following two cases—

(a) where the distribution would be found to contravene the
relevant Article if reference were made only to the company’s
last annual accounts, or

(b) where the distribution is proposed to be declared during the
company’s first accounting reference period, or before any
accounts are laid in respect of that period,
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ParT IX

the accounts relevant under this Article (called “interim accounts” in the
first case, and “initial accounts™ in the second) are those necessary to
enable a reasonable judgment to be made as to the amounts of the items
mentioned in paragraph (2).

(5) The relevant Article is treated as contravened in the case of a
distribution unless the statutory requirements about the relevant
accounts (that is, the requirements of this Article and Articles 279 to 281
as and where applicable) are complied with in relation to that distribu-
tion.

Reguirements for last annual accounts

279.—(1) If the company’s last annual accounts constitute the only
accounts relevant under Article 278, the statutory requirements in
respect of them are as follows.

(2) The accounts must have been properly prepared in accordance
with this Order, or have been so prepared subject only to matters which
are not material for determining, by reference to items mentioned in
Article 278(2), whether the distribution would contravene the relevant
Article; and, without prejudice to the foregoing—

(a) so much of the accounts as consists of a balance sheet must give
a true and fair view of the state of the company’s affairs as at the
balance sheet date, and

(b) so much of the accounts as consists of a profit and loss account
must give a true and fair view of the company’s profit or loss for
the period in respect of which the accounts were prepared.

(3) The auditors must have made their report on the accounts under
Article 244; and paragraph (4) applies if the report is a qualified report,
that is to say, it is not a report without qualification to the effect that in
the auditors’ opinion the accounts have been properly prepared in
accordance with this Order.

(4) The auditors must in that case also have stated in writing (either at
the time of their report or subsequently) whether, in their opinion, the
matter in respect of which their report is qualified is material for
determining, by reference to items mentioned in Article 278(2), whether
the distribution would contravene the relevant Article; and a copy of the
statement must have been laid before the company in general meeting.

(5) A statement under paragraph (4) suffices for the purposes of a
particular distribution not only if it relates to a distribution which has
been proposed but also if it relates to distributions of any description
which includes that particular distribution, notwithstanding that at the
time of the statement it has not been proposed.

Requirements for interim accounts

280.—(1) The following are the statutory requirements in respect of
interim accounts prepared for a proposed distribution by a public
company.
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(2) The accounts must have been properly prepared, or have been so ParT IX
prepared subject only to matters which are not material for determining,
by reference to items mentioned in Article 278(2), whether the proposed
distribution would contravene the relevant Article.

(3) “Properly prepared” means that the accounts must comply with
Article 236 (applying that Article and Schedule 4 with such modifica-
tions as are necessary because the accounts are prepared otherwise than
in respect of an accounting reference period) and any balance sheet
comprised in the accounts must have been signed in accordance with
Article 246; and, without prejudice to the foregoing—

(a) so much of the accounts as consists of a balance sheet must give
a true and fair view of the state of the company’s affairs as at the
balance sheet date, and

(b) so much of the accounts as consists of a profit and loss account
must give a true and fair view of the company’s profit or loss for
the period in respect of which the accounts were prepared.

(4) A copy of the accounts must have been delivered to the registrar.

(5) If the accounts are in a language other than English and Article
249(3)(b) (translation) does not apply, a translation into English of the
accounts, certified in the prescribed manner to be a correct translation,
must also have been delivered to the registrar.

Requirements for initial accounts

281.—(1) The following are the statutory requirements in respect of
initial accounts prepared for a proposed distribution by a public
company.

(2) The accounts must have been properly prepared, or they must have
been so prepared subject only to matters which are not material for
determining, by reference to items mentioned in Article 278(2), whether
the proposed distribution would contravene the relevant Article.

(3) Article 280(3) applies as respects the meaning of ‘“‘properly
prepared”.

(4) The company’s auditors must have made a report stating whether
in their opinion the accounts have been properly prepared; and
paragraph (5) applies if their report is a qualified report, that is to say, it
is not a report without qualification to the effect that in the auditors’
opinion the accounts have been so prepared.

(5) The auditors must in that case also have stated in writing whether,
in their opinion, the matter in respect of which their report is qualified is
material for determining, by reference to items mentioned in Article
278(2), whether the distribution would contravene the relevant Article.

(6) A copy of the accounts, of the auditors’ report under paragraph (4)
and of the auditors’ statement (if any) under paragraph (5) must have
been delivered to the registrar.
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(7) If the accounts are, or the auditors’ report under paragraph (4) or
their statement (if any) under paragraph (5) is, in a language other than
English and Article 249(3)(b) (translation) does not apply, a translation
into English of the accounts, the report or the statement (as the case may
be), certified in the prescribed manner to be a correct translation, must
also have been delivered to the registrar.

Method of applying Article 278 to successive distributions

282.—(1) For the purpose of determining by reference to particular
accounts whether a proposed distribution may be made by a company,
Article 278 has effect, in a case where one or more distributions have
already been made in pursuance of determinations made by reference to
those same accounts, as if the amount of the proposed distribution was
increased by the amount of the distributions so made.

(2) Paragraph (1) applies (if it would not otherwise do so) to—

(a) financial assistance lawfully given by a public company out of its
distributable profits in a case where the assistance is required to
be so given by Article 164,

(b) financial assistance lawfully given by a private company out of
its distributable profits in a case where the assistance is required
to be so given by Article 165(2),

(c) financial assistance given by a company in contravention of
Article 161, in a case where the giving of that assistance reduces
the company’s net assets or increases its net liabilities,

(d) a payment made by a company in respect of the purchase by it
of shares in the company (except by payment lawfully made
otherwise than out of distributable profits), and

(e) a payment of any description specified in Article 178 (company’s
purchase of right to acquire its own shares, etc.),

being financial assistance given or payment made since the relevant
accounts were prepared, as if any such financial assistance or payment
were a distribution already made in pursuance of a determination made
by reference to those accounts.

(3) In this Article—
“financial assistance” means the same as in Chapter VI of Part VI,
‘“‘net assets™ has the meaning given by Article 164(2)(a), and

“net liabilities”, in relation to the giving of financial assistance by a
company, means the amount by which the aggregate amount of
the company’s liabilities within the meaning of Article 164(2)(b)
exceeds the aggregate amount of its assets, taking the amount of
the assets and liabilities to be as stated in the company’s account-
ing records immediately before the financial assistance is given.
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(4) Paragraphs (2) and (3) are deemed to be included in Chapter VII of ParT IX
Part VI for the purposes of the Department’s power to make regulations
under Article 189.

Treatment of assets in the relevant accounts

283.—(1) For the purposes of Articles 271 and 272, a provision of any
kind mentioned in paragraphs 87 and 88 of Schedule 4, other than one in
respect of a diminution in value of a fixed asset appearing on a
revaluation of all the fixed assets of the company, or of all of its fixed
assets other than goodwill, is treated as a realised loss.

(2) If, on the revaluation of a fixed asset, an unrealised profit is shown
to have been made and, on or after the revaluation, a sum is written off
or retained for depreciation of that asset over a period, then an amount
equal to the amount by which that sum exceeds the sum which would
have been so written off or retained for the depreciation of that asset
over that period, if that profit had not been made, is treated for the
purposes of Articles 271 and 272 as a realised profit made over that
period.

(3) Where there is no record of the original cost of an asset, or a record
cannot be obtained without unreasonable expense or delay, then for the
purpose of determining whether the company has made a profit or loss in
respect of that asset, its cost is taken to be the value ascribed to it in the
earliest available record of its value made on or after its acquisition by
the company.

(4) Subject to paragraph (6), any consideration by the directors of the
value at a particular time of a fixed asset is treated as a revaluation of the
asset for the purposes of determining whether any such revaluation of
the company’s fixed assets as is required for the purposes of the
exception from paragraph (1) has taken place at that time.

(5) But where any such assets which have not actually been revalued
are treated as revalued for those purposes under paragraph (4), that
exception applies only if the directors are satisfied that their aggregate
value at the time in question is not less than the aggregate amount at
which they are for the time being stated in the company’s accounts.

(6) Where Article 279(2), 280(2) or 281(2) applies to the relevant
accounts, paragraphs (4) and (5) do not apply for the purpose of
determining whether a revaluation of the company’s fixed assets affect-
ing the amount of the relevant items (that is, the items mentioned in
Article 278(2)) as stated in those accounts has taken place, unless it is
stated in a note to the accounts—

(a) that the directors have considered the value at any time of any
fixed assets of the company, without actually revaluing those
assets,

(b) that they are satisfied that the aggregate value of those assets at
the time in question is or was not less than the aggregate amount
at which they are or were for the time being stated in the
company’s accounts, and
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(c) that the relevant items in question are accordingly stated in the
relevant accounts on the basis that a revaluation of the com-
pany’s fixed assets which by virtue of paragraphs (4) and (5)
included the assets in question took place at that time.

Distributions in kind
284. Where a company makes a distribution of or including a non-
cash asset, and any part of the amount at which that asset is stated in the
accounts relevant for the purposes of the distribution in accordance with
Articles 278 to 283 represents an unrealised profit, that profit is to be
treated as a realised profit—
(a) for the purpose of determining the lawfulness of the distribution
in accordance with this Part (whether before or after the
distribution takes place), and

(b) for the purpose of the application of paragraphs 12(a) and
34(4)(b) of Schedule 4 (only realised profits to be included in or
transferred to the profit and loss account) in relation to any-
thing done with a view to or in connection with the making of
that distribution.

Supplementary

Consequences of unlawful distribution

285.—(1) Where a distribution, or part of one, made by a company to
one of its members is made in contravention of this Part and, at the time
of the distribution, he knows or has reasonable grounds for believing
that it is so made, he is liable to repay it (or that part of it, as the case may
be) to the company or (in the case of a distribution made otherwise than
in cash) to pay the company a sum equal to the value of the distribution
(or part) at that time.

(2) Paragraph (1) is without prejudice to any obligation imposed apart
from this Article on a member of a company to repay a distribution
unlawfully made to him; but this Article does not apply in relation to—

(a) financial assistance given by a company in contravention of
Article 161, or '

(b) any payment made by a company in respect of the redemption
or purchase by the company of shares in itself.

(3) This Article is deemed to be included in Chapter VII of Part VI for
the purposes of the Department’s power to make regulations under
Article 189.

Saving for provision in a company'’s articles operative before the Order of
1981

286. Where immediately before 1st July 1983 a company was
authorised by a provision of its articles to apply its unrealised profits in
paying up in full or in part unissued shares to be allotted to members of
the company as fully or partly paid bonus shares, that provision
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continues (subject to any alteration of the articles) as authority for those ParT IX
profits to be so applied after that date.

Distributions by special category companies

287. Where a company’s accounts relevant for the purposes of this
Part are special category, Articles 273 to 283 apply with the modifica-
tions shown in Schedule 11.

Interpretation for Part IX
288.—(1) The following has effect for the interpretation of this Part.
(2) “Capitalisation™, in relation to a company’s profits, means any of
the following operations (whenever carried out)—
(a) applying the profits in wholly or partly paying up unissued
shares in the company to be allotted to members of the company
as fully or partly paid bonus shares, or

(b) transferring the profits to capital redemption reserve.

(3) References to profits and losses of any description are (respect-
ively) to profits and losses of that description made at any time and,
except where the context otherwise requires, are (respectively) to revenue
and capital profits and revenue and capital losses.

Saving for other restraints on distribution

289. The provisions of this Part are without prejudice to any statutory
provision or rule of law, or any provision of a company’s memorandum
or articles, restricting the sums out of which, or the cases in which, a
distribution may be made.

ParT X

A COMPANY’S MANAGEMENT; DIRECTORS AND SECRETARIES; THEIR
QUALIFICATIONS, DUTIES AND RESPONSIBILITIES

Officers and registered oﬁce

Directors

290.—(1) Every company registered on or after 1st January 1933
(other than a private company) shall have at least two directors.

(2) Every company registered before that date (other than a private
company) shall have at least one director.

(3) Every private company shall have at least one director.

Secretary

291.—(1) Every company shall have a secretary.
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ParT X (2) A sole director shall not also be secretary.

(3) Anything required or authorised to be done by or to the secretary
may, if the office is vacant or there is for any other reason no secretary
capable of acting, be done by or to any assistant or deputy secretary or, if
there is no assistant or deputy secretary capable of acting, by or to any
officer of the company authorised generally or specially in that behalf by
the directors.

(4) No company shall—

(a) have as secretary to the company a body corporate the sole
director of which is the sole director of the company;

(b) have as sole director of the company a body corporate the sole
director of which is secretary to the company.

Acts done by person in dual capacity

292. A provision requiring or authorising a thing to be done by or to a
director and the secretary is not satisfied by its being done by or to the
same person acting both as director and as, or in place of, the secretary.

Validity of acts of directors

293. The acts of a director are valid notwithstanding any defect that
may afterwards be discovered in his appointment or qualification; and
this provision is not excluded by Article 300(2) (void resolution to

appoint). .

Qualifications of company secretaries

294.—(1) It is the duty of the directors of a public company to take all
reasonable steps to secure that the secretary (or each joint secretary) of
the company is a person who appears to them to have the requisite
knowledge and experience to discharge the functions of secretary of the
company and who—

(a) on 1st July 1983 held the office of secretary or assistant or
deputy secretary of the company; or

(b) for at least 3 of the S years immediately preceding his appoint-
ment as secretary held the office of secretary of a company other
than a private company; or

(c) is a member of any of the bodies specified in paragraph (2); or

(d) is a barrister, advocate or solicitor called or admitted in any part
of the United Kingdom; or

(e) is a person who, by virtue of his holding or having held any
other position or his being a member of any other body, appears
to the directors to be capable of discharging those functions.

(2) The bodies referred to in paragraph (1)(c) are—

(a) the Institute of Chartered Accountants in Ireland;
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(b) the Institute of Chartered Accountants in England and Wales; PART X
(c) the Institute of Chartered Accountants of Scotland;

(d) the Chartered Association of Certified Accountants;

(e) the Institute of Chartered Secretaries and Administrators;

() the Institute of Cost and Management Accountants;

(g) the Chartered Institute of Public Finance and Accountancy.

Registered office

295.—(1) A company shall at all times have a registered office to which
all communications and notices may be addressed.

(2) Notice in the prescribed form of any change in the situation of a
company’s registered office shall be given within 14 days of the change to
the registrar, who shall record the new situation.

(3) If default is made in complying with paragraph (1) or (2), the
company and every officer of it who is in default is liable to a fine and, for
continued contravention, to a daily default fine.

Register of directors and secretaries

296.—(1) Every company shall keep, at the same office as its register of
members is kept, a register of its directors and secretaries; and the
register shall, with respect to the particulars to be contained in it of those
persons, comply with Articles 297 and 298.

(2) The company shall, within the period of 14 days from the occur-
rence of—

(a) any change among its directors or in its secretary, or
(b) any change in the particulars contained in the register,

send to the registrar a notification in the prescribed form of the change
and of the date on which it occurred; and a notification of a person
having become a director or secretary, or one of joint secretaries, of the
company shall contain a consent, signed by that person, to act in the
relevant capacity.

(3) The register shall during business hours (subject to such reasonable
restrictions as the company may by its articles or in general meeting
impose, but so that not less than 2 hours in each day are allowed for
inspection) be open to the inspection of any member of the company
without charge and of any other person on payment of 5 pence, or such
less sum as the company may determine, for each inspection.

(4) If an inspection required under this Article is refused, or if default
is made in complying with paragraph (1) or (2), the company and every
officer of it who is in default is liable to a fine and, for continued
contravention, to a daily default fine.

(5) In the case of a refusal of inspection of the register, the court may
by order compel an immediate inspection of it.
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ParT X (6) For the purposes of this Article and Article 297, a shadow director
of a company is deemed a director and officer of it.

Particulars of directors to be registered under Article 296

297.—(1) Subject to the provisions of this Article, the register kept by
a company under Article 296 shall contain the following particulars with
respect to each director— ‘

(a) in the case of an individual—
(1) his present Christian name and surname,
(ii) any former Christian name or surname,
(ii1) his usual residential address,
(iv) his nationality,
(v) his business occupation (if any),

(vi) particulars of any other directorships held by him or which
have been held by him, and

(vii) where the company is subject to Article 301 (age-limit), the
date of his birth;

(b) in the case of a corporation, its corporate name and registered
or principal office, and particulars of any other directorships
held by it or which have been held by it.

(2) In paragraph (1)—
(a) “Christian name” includes a forename,

(b) “‘surname”, in the case of a peer or a person usually known by a
title different from his surname, means that title, and

(¢) the reference to a former Christian name or surname does not
include—

(i) in the case of a peer or a person usually known by a British
title different from his surname, .the name by which he was
known previous to the adoption of or succession to the title,
or

(ii) in the case of any person, a former Christian name or
surname where that name or surname was changed or
disused before the person bearing the name attained the age
of 18, or has been changed or disused for a period of not less
than 20 years, or

(iii) in the case of a married woman, the name or surname by
which she was known previous to the marriage.

(3) It is not necessary for the register to contain on any day particulars
of a directorship—

(a) which has not been held by a director at any time during the §
years preceding that day,

(b) which is held by a director in a company which—
(i) is dormant or grouped with the company keeping the regis-
ter, and
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(i) if he also held that directorship for any period during those S PART X
years, was for the whole of that period either dormant or so
.grouped,

(c¢) which was held by a director for any period during those S years
in a company which for the whole of that period was either
dormant or grouped with the company keeping the register.

(4) For the purposes of paragraph (3), “company’ includes any body
corporate incorporated in Northern Ireland; and—
(a) Article 260(5) applies as regards whether and when a company
is or has been dormant, and
(b) a company is to be regarded as being or having been grouped
with another at any time if at that time it is or was a company of
which the other is or was a wholly-owned subsidiary, or if it is or
was a wholly-owned subsidiary of the other or of another
company of which that other is or was a wholly-owned sub-
sidiary.

Particulars of secretaries to be registered under Article 296

298.—(1) The register to be kept by a company under Article 296 shall
contain the following particulars with respect to the secretary or, where
there are joint secretaries, with respect to each of them—

(a) in the case of an individual, his present Christian name and
surname, any former Christian name or surname and his usual
residential address, and

(b) in the case of a body corporate or a Scottish firm, its corporate
or firm name and registered or principal office.

(2) Where all the partners in a firm are joint secretaries, the name and
principal office of the firm may be stated instead of the particulars
mentioned in paragraph (1).

(3) Article 297(2) applies as regards the meaning of ‘““Christian name”,
“surname” and “former Christian name or surname”.

Provisions governing appointment of directors

Share qualification of directors

299.—(1) It is the duty of every director who is by the company’s
articles required to hold a specified share qualification, and who is not
already qualified, to obtain his qualification within 2 months after his
appointment, or such shorter time as may be fixed by the articles.

(2) For the purpose of any provision of the company’s articles
requiring a director to hold any specified share qualification, the bearer
of a share warrant is not deemed the holder of the shares specified in the
warrant. -

3) The office of director of a company is vacated if the director does
not within 2 months from the date of his appointment (or within such
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PArT X

shorter time as may be fixed by its articles) obtain his qualification, or if
after the expiration of that period or shorter time he ceases at any time to
hold his qualification.

(4) A person vacating office under this Article is incapable of being
reappointed a director of the company until he has obtained his
qualification.

(5) If after the expiration of that period or shorter time any unquali-
fied person acts as a director of the company, he is liable to a fine and, for
continued contravention, to a daily default fine.

Appointment of directors to be voted on individually

300.—(1) At a general meeting of a public company, a motion for the
appointment of two or more persons as directors of the company by a
single resolution shall not be made, unless a resolution that it shall be so
made has first been agreed to by the meeting without any vote being
given against it.

(2) A resolution moved in contravention of this Article is void,
whether or not its being so moved was objected to at the time; but where
a resolution so moved is passed, no provision for the automatic
reappointment of retiring directors in default of another appointment
applies.

(3) For the purposes of this Article, a motion for approving a person’s
appointment, or for nominating a person for appointment, is to be
treated as a motion for his appointment.

(4) Nothing in this Article applies to a resolution altering the com-
pany’s articles.

Age limit for directors
301.—(1) A company is subject to this Article if—
(a) it is a public company, or

(b) being a private company, it is a subsidiary of a public company
or of a body corporate registered under the law relating to
companies for the time being in force in Great Britain as a
public company.

(2) No person is capable of being appointed a director of a company
which is subject to this Article if at the time of his appointment he has
attained the age of 70.

(3) A director of such a company shall vacate his office at the
conclusion of the annual general meeting commencing next after he
attains the age of 70; but acts done by a person as director are valid
notwithstanding that it is afterwards discovered that his appointment
had terminated under this paragraph. -

(4) Where a person retires under paragraph (3), no provision for the
automatic reappointment of retiring directors in default of another
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appointment applies; and if at the meeting at which he retires the ParT X
vacancy is not filled, it may be filled as a casual vacancy.

(5) Nothing in paragraphs (2) to (4) prevents the appointment of a
director at any age, or requires a director to retire at any time, if his
appointment is or was made or approved by the company in general
meeting; but special notice is required of a resolution appointing or
approving the appointment of a director for it to have effect under this
paragraph, and the notice of the resolution given to the company, and by
the company to its members, must state, or have stated, the age of the
person to whom it relates.

(6) A person reappointed director on retiring under paragraph (3), or
appointed in place of a director so retiring, is to be treated, for the
purpose of determining the time at which he or any other director is to
retire, as if he had become director on the day on which the retiring
director was last appointed before his retirement.

Subject to this, the retirement of a director out of turn under
paragraph (3) is to be disregarded in determining when any other
directors are to retire.

(7) In the case of a company first registered on or after 1st April 1961,
this Article has effect subject to the provisions of the company’s articles;
and in the case of a company first registered before that date—

(a) this Article has effect subject to any alterations of the company’s
articles made on or after that date; and

(b) if on that date the company’s articles contained provision for
retirement of directors under an age limit or for preventing or
restricting appointments of directors over a given age, this
Article does not apply to directors to whom that provision
applies.

Duty of director to disclose his age

302.—(1) A person who is appointed or to his knowledge proposed to
be appointed director of a company subject to Article 301 at a time when
he has attained any retiring age applicable to him under that Article or
under the company’s articles shall give notice of his age to the company.

(2) For the purposes of this Article, a company is deemed subject to
Article 301 notwithstanding that all or any of the provisions of that
Article are excluded or modified by the company’s articles.

(3) Paragraph (1) does not apply in relation to a person’s reappoint-
ment on the termination of a previous appointment as director of the
company.

(4) A person who—

(a) fails to give notice of his age as required by this Article; or

(b) acts as director under any appointment which is invalid or has
terminated by reason of his age,
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PART X

is liable to a fine and, for continued contravention, to a daily default fine.

(5) For the purposes of paragraph (4), a person who has acted as
director under an appointment which is invalid or has terminated is
deemed to have continued so to act throughout the period from the
invalid appointment, or the date on which the appointment terminated
(as the case may be), until the last day on which he is shown to have acted
thereunder.

Disqualification

Disqualification orders; introductory

303.—(1) In the circumstances specified in Articles 304 to 308 a court
may make against a person a disqualification order, that is to say an
order that he shall not, without leave of the court—

(a) be a director of a company, or
(b) be a liquidator of a company, or
(c) be a receiver or manager of a company’s property, or

(d) in any way, whether directly or indirectly, be concerned or take
part in the promotion, formation or management of a company,

for such period as is specified in the order.
(2) The maximum period to be so specified is—

(a) in the case of an order made under Article 305 or made by a
court of summary jurisdiction, § years, and

(b) in any other case, 15 years.

(3) In this Article and Articles 304 to 308 “company”™ includes any
company which may be wound up under Part XXI.

(4) A disqualification order may be made on grounds which are or
include matters other than criminal convictions, notwithstanding that
the person in respect of whom it is to be made may be criminally liable in
respect of those matters.

(5 In Articles 304 to 307, any reference to provisions, or to a
particular provision, of this Order or the Consequential Provisions
Order includes the corresponding provision or provisions of the former
Companies Acts.

(6) Parts T and II of Schedule 12 have effect with regard to the
procedure for obtaining a disqualification order, and to applications for
leave under such an order; and Part III of that Schedule has effect—

(a) in connection with certain transitional cases arising under
Articles 93 and 94 of the Order of 1982, so as to limit the power
to make a disqualification order,-or to restrict the duration of an
order, by reference to events occurring or things done before
those Articles came into force, and
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(b) to preserve orders made under Articles 53 and 54 of the Order of PaRrT X
1978 (Article 53 repealed by the Order of 1982).

(7) If a person acts in contravention of a disqualification order, he is in
respect of each offence liable to imprisonment or a fine, or both.

Disqualification on conviction of indictable offence

304.—(1) The court may make a disqualification order against a
person where he is convicted of an indictable offence (whether on
indictment or summarily) in connection with the promotion, formation,
management or liquidation of a company, or with the receivership or
management of a company’s property.

(2) **The court™ for this purpose means—
(a) the High Court, or

(b) the court by or before which the person is convicted of the
offence, or

(¢) in the case of a summary conviction, any other court of
summary jurisdiction acting for the same petty sessions district.

Disqualification for persistent default under the Companies Orders

305.—(1) The court may make a disqualification order against a
person where it appears to it that he has been persistently in default in
relation to provisions of this Order or the Consequential Provisions
Order requiring any return, account or other document to be filed with,
delivered or sent, or notice of any matter to be given, to the registrar.

(2) On an application to the court for an order to be made under this
Article, the fact that a person has been persistently in default in relation
to such provisions as are mentioned in paragraph (1) may (without
prejudice to its proof in any other manner) be conclusively proved by
showing that in the 5 years ending with the date of the application he has
been adjudged guilty (whether or not on the same occasion) of three or
more defaults in relation to those provisions.

(3) A person is treated under paragraph (2) as being adjudged guilty of
a default in relation to any such provision if—
(a) he is convicted (whether on indictment or summarily) of an
offence consisting in a contravention of that provision (whether
on his own part or on the part of any company), or

(b) a default order is made against him, that is to say an order
under—

(i) Article 252 (order requiring delivery of company accounts),
or

(i1) Article 465 (enforcement of receiver’s or manager’s duty to
make returns), or -

(iii) Article 589 (corresponding provision for liquidator in wind-
ing up), or
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PART X (iv) Article 662 (enforcement of company’s duty to make
returns),

in respect of any such contravention of that provision (whether
on his own part or on the part of any company).

Disqualification for fraud, etc. in winding up

306.—(1) The court may make a disqualification order against a
person if, in the course of the winding up of a company, it appears that
he—

(a) has been guilty of an offence for which he is liable (whether he
has been convicted or not) under Article 451 (fraudulent trad-
ing), or

(b) has otherwise been guilty, while an officer or liquidator of the
company or receiver or manager of its property, of any fraud in
relation to the company or of any breach of his duty as such
officer, liquidator, receiver or manager.

(2) In this Article “officer”” includes a shadow director.

Disqualification on summary conviction

307.—(1) An offence counting for the purposes of this Article is one of
which a person is convicted (either on indictment or summarily) in
consequence of a contravention of any provision of this Order or the
Consequential Provisions Order requiring a return, account or other
document to be filed with, delivered or sent, or notice of any matter to be
given, to the registrar (whether the contravention is on the person’s own
part or on the part of any company).

(2) Where a person is convicted of a summary offence counting for
those purposes, the court by which he is convicted or any other court of
summary jurisdiction acting for the same petty sessions district may
make a disqualification order against him if the circumstances specified
in paragraph (3) are present.

(3) Those circumstances are that, during the S years ending with the
date of the conviction, the person has had made against him, or has been
convicted of, in total not less than 3 default orders and offences counting
for the purposes of this Article; and those offences may include that of
which he is convicted as mentioned in paragraph (2) and any other
offence of which he is convicted on the same occasion.

(4) For the purposes of this Article ‘‘default order”” means the same as
in Article 305 (3)(b).

Disqualification by reference to association with insolvent companies

308.—(1) The court may make a disqualification order against a
person where, on an application under this Article, it appears to it that
he— :
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(a) is or has been a director of a company which has at any time ParT X
gone into liquidation (whether while he was a director or
subsequently) and was insolvent at that time, and

(b) is or has been a director of another such company which has
gone into liquidation within S years of the date on which the
first-mentioned company went into liquidation,

and that his conduct as director of any of those companies makes him
unfit to be concerned in the management of a company.

(2) In the case of a person who is or has been a director of a company
which has gone into liquidation as mentioned in paragraph (1) and is
being wound up by the court, any application under this Article shall be
made by the Official Assignee and in any other case any application
under this Article shall be made by the Department.

(3) The Department may require the liquidator or former liquidator of
a company—
(a) to furnish it with such information with respect to the com-
pany’s affairs, and

(b) to produce and permit inspection of such books or documents
of, or relevant to, the company,

as the Department may reasonably require for the purpose of determin-
ing whether to make an application under this Article in respect of a
person who is or has been a director of that company; and if a person
makes default in complying with such a requirement, the court may, on
the Department’s application, make an order requiring that person to
make good the default within such time as may be specified.

(4) For the purposes of this Article, a shadow director of a company is
deemed a director of it; and a company goes into liquidation—

(a) if it is wound up by the court, on the date of the winding-up
order, and ‘

(b) in any other case, on the date of the passing of the resolution for
voluntary winding up.

Register of disqualification orders

309.—(1) The Department may make regulations requiring officers of
courts to furnish it with such particulars as the regulations may prescribe
of cases in which—

(a) adisqualification order is made under any of Articles 304 to 308,
or

(b) any action is taken by a court in consequence of which such an
order is varied or ceases to be in force, or

(c) leave is granted by the court for a person subject to such an
order to do anything which otherwise the order prohibits him
from doing;

and the regulations may prescribe the time within which, and the form
and manner in which, such particulars are to be furnished.
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ParT X

(2) The Department shall, from the particulars so furnished, maintain
a register of orders, and of cases in which leave has been granted as
mentioned in paragraph (1)(c).

(3) When an order of which entry is made in the register ceases to be in
force, the Department shall delete the entry from the register and all
particulars relating to it which have been furnished to the Department
under this Article.

(4) The register shall be open to inspection on payment of such fee as
may be prescribed by the Department.

Provision against undischarged bankrupt acting as director, elc.

310.—(1)If any person being an undischarged bankrupt acts as
director or liquidator of, or directly or indirectly takes part in or is
concerned in the promotion, formation or management of, a company
except with the leave of the court by which the person was adjudged
bankrupt, he is liable to imprisonment or a fine, or both.

(2) The leave of the court shall not be given unless notice of intention
to apply for it has been served on the Official Assignee in Bankruptcy;
and it is the latter’s duty, if he is of opinion that it is contrary to the
public interest that the application should be granted, to attend on the
hearing of the application and oppose it.

(3) In this Article “company” includes an unregistered company and a

~ company incorporated outside Northern Ireland which has an

established place of business in Northern Ireland.

Removal of directors

Resolution to remove director

311.—(1) A company may by ordinary resolution remove a director
before the expiration of his period of office, notwithstanding anything in
its articles or in any agreement between it and him.

(2) Special notice is required of a resolution to remove a director under
this Article or to appoint somebody instead of a director so removed at
the meeting at which he is removed.

(3) A vacancy created by the removal of a director under this Article, if
not filled at the meeting at which he is removed, may be filled as a casual
vacancy.

(4) A person appointed director in pface of a person removed under
this Article is treated, for the purpose of determining the time at which
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he or any other director is to retire, as if he had become director on the PART X
day on which the person in whose place he is appointed was last
appointed director.

(5) This Article is not to be taken as depriving a person removed under
it of compensation or damages payable to him in respect of the
termination of his appointment as director or of any appointment
terminating with that as director, or as derogating from any power to
remove a director which may exist apart from this Article.

Director’s right to protest removal

312.—(1) On receipt of notice of an intended resolution to remove a
director under Article 311, the company shall forthwith send a copy of
the notice to the director concerned; and he (whether or not a member of
the company) is entitled to be heard on the resolution at the meeting.

(2) Where notice is given of an intended resolution to remove a
director under that Article, and the director concerned makes with
respect to it representations in writing to the company (not exceeding a
reasonable length) and requests their notification to members of the
company, the company shall, unless the representations are received by
it too late for it to do so—

(a) in any notice of the resolution given to members of the company
state the fact of the representations having been made; and

(b) send a copy of the representations to every member of the
company to whom notice of the meeting is sent (whether before
or after receipt of the representations by the company).

(3) If a copy of the representations is not sent as required by paragraph
(2) because received too late or because of the company’s default, the
director may (without prejudice to his right to be heard orally) require
that the representations shall be read out at the meeting.

(4) But copies of the representations need not be sent out and the
representations need not be read out at the meeting if, on the application
either of the company or of any other person who claims to be aggrieved,
the court is satisfied that the rights conferred by this Article are being
abused to secure needless publicity for defamatory matter.

(5) The court may order the company’s costs on an application under
this Article to be paid in whole or in part by the director, notwithstand-
ing that he is not a party to the application.

Other provisions about directors and officers

Directors’ names on company correspondence, etc.

313.—(1) A company to which this Article applies shall not state, in
any form, the name of any of its directors (otherwise than in the text or
as a signatory) on any business letter on which the company’s name
appears unless it states on the letter in legible characters the Christian
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ParT X name (or its initials) and surname of every director of the company who
is an individual and the corporate name of every corporate director.

(2) This Article applies to—

(@) every company registered under this Order or under the former
Companies Acts (except a company registered before 23rd
November 1916); and

(b) every company incorporated outside Northern Ireland which
has an established place of business within Northern Ireland
unless it had established such a place of business before that
date.

(3) If a company makes default in complying with this Article, every
officer of the company who is in default is liable for each offence to a fine;
and for this purpose, where a corporation is an officer of the company,
any officer of the corporation is deemed an officer of the company.

(4) For the purposes of this Article—

(a) “director” includes shadow director, and “officer” is to be
construed accordingly;

(b) “Christian name” includes a forename;

(c) “initials™ includes a recognised abbreviation of a Christian
name; and

(d) in the case of a peer or a person usually known by a title
different from his surname, “surname” includes that title. '

Limited company may have directors with unlimited liability

314.—(1) In the case of a limited company, the liability of the directors
or of the managing director may, if so provnded by the memorandum be
unlimited.

(2) In the case of a limited company in which the liability of a director
is unlimited, the directors of the company and the member who proposes
any person for election or appointment to the office of director, shall add
to that proposal a statement that the liability of the person holding that
office will be unlimited.

(3) Before the person accepts the office or acts in it, notice in writing
that his liability will be unlimited shall be given to him by the following
or one of the following persons, namely—

(a) the promoters of the company,
(b) the directors of the company, -
(c) the company secretary.

(4) If a director or proposer makes default in addmg such a statement,
or if a promoter, director or secretary makes default in glvmg the notice
required by paragraph (3), then—

(a) he is liable to a fine, and

(b) he is also liable for any damagé which the person so elected or
appointed may sustain from the default;
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but the liability of the person elected or appointed is not affected by the PART X
default.

Special resolution making liability of directors unlimited

315.—(1) A limited company, if so authorised by its articles , may by
special resolution alter its memorandum so as to render unlimited the
liability of its directors or of any managing director.

(2) When such a special resolution is passed, its provisions are as valid
as if they had been originally contained in the memorandum.

Assignment of office by directors

316. If provision is made by a company’s articles, or by any agreement
entered into between any person and the company, for empowering a
director of the company to assign his office as such to another person,
any assignment of office made in pursuance of that provision is (notwith-
standing anything to the contrary contained in the provision) of no effect
unless and until it is approved by a special resolution of the company.

Directors to have regard to interests of employees

317.—(1) The matters to which the directors of a company are to have
regard in the performance of their functions include the interests of the
company’s employees in general, as well as the interests of its members.

(2) Accordingly, the duty imposed by this Article on the directors is
owed by them to the company (and the company alone) and is
enforceable in the same way as any other fiduciary duty owed to a
company by its directors.

(3) This Article applies to shadow directors as it does to directors.

Provisions exempting officers and auditors from liability

318.—(1) This Article applies to any provision, whether contained in a
company’s articles or in any contract with the company or otherwise, for
exempting any officer of the company or any person (whether an officer
or not) employed by the company as auditor from, or indemnifying him
against, any liability which by virtue of any rule of law would otherwise
attach to him in respect of any negligence, default, breach of duty or
breach of trust of which he may be guilty in relation to the company.

(2) Except as provided by paragraph (3) any such provision is void.

(3) A company may, in pursuance of such a provision, indemnify any
such officer or auditor against any liability incurred by him in defending
any proceedings (whether civil or criminal) in which judgment is given in
his favour or he is acquitted, or in connection with any application under
Article 154(3) or (4) (acquisition of shares by innocent nominee) or
Article 675 (director in default, but not dishonest or unreasonable), in
which relief is granted to him by the court. i
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PART XI

PaArT XI

ENFORCEMENT OF FAIR DEALING BY DIRECTORS

Restrictions on directors taking financial advantage

Prohibition on tax-free payments to directors

319.—(1) It is not lawful for a company to pay a director remunera-
tion (whether as director or otherwise) free of income tax, or otherwise
calculated by reference to or varying with the amount of his income tax,
or to or with any rate of income tax.

(2) Any provision contained in a company’s articles, or in any contract
or in any resolution of a company or a company’s directors, for payment
to a director of remuneration as mentioned in paragraph (1) has effect as
if it provided for payment, as a gross sum subject to income tax, of the
net sum for which it actually provides.

Payment to director for loss of office, etc.

320.1t is not lawful for a company to make to a director of the
company any payment by way of compensation for loss of office, or as
consideration for or in connection with his retirement from office,
without particulars of the proposed payment (including its amount)
being disclosed to members of the company and the proposal being
approved by the company.

Company approval for property transfer

321.—(1) It is not lawful, in connection with the transfer of the whole
or any part of the undertaking or property of a company, for any
payment to be made to a director of the company by way of compensa-
tion for loss of office, or as consideration for or in connection with his
retirement from office, unless particulars of the proposed payment
(including its amount) have been disclosed to members of the company
and the proposal approved by the company.

(2) Where a payment unlawful under this Article is made to a director,
the amount received is deemed to be received by him in trust for the
company.

Director’s duty of disclosure on takeover, etc.

322.—(1) This Article applies where, in connection with the transfer to
any persons of all or any of the shares in a company, being a transfer
resulting from— )
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(b) an offer made by or on behalf of some other body corporate
with a view to the company becoming its subsidiary or a
subsidiary of its holding company; or

(¢) an offer made by or on behalf of an individual with a view to his
obtaining the right to exercise or control the exercise of not less
than one-third of the voting power at any general meeting of the
company; or

(d) any other offer which is conditional on acceptance to a given
extent,

a payment is to be made to a director of the company by way of
compensation for loss of office, or as consideration for or in connection
with his retirement from office.

(2) It is in those circumstances the director’s duty to take all reason-
able steps to secure that particulars of the proposed payment (including
its amount) are included in or sent with any notice of the offer made for
their shares which is given to any shareholders.

3) If—
(a) the director fails to take those steps, or

(b) any person who has been properly required by the director to
include those particulars in or send them with the notice
required by paragraph (2) fails to do so,

he is liable to a fine.

Consequences of non-compliance with Article 322

323.—(1) If in the case of any such payment to a director as is
mentioned in Article 322(1)—

(a) his duty under that Article is not complied with, or

(b) the making of the proposed payment is not, before the transfer
of any shares in pursuance of the offer, approved by a meeting
(summoned for the purpose) of the holders of the shares to
which the offer relates and of other holders of shares of the same
class as any of those shares, '

any sum received by the director on account of the payment is deemed to
have been received by him in trust for persons who have sold their shares
as a result of the offer made; and the expenses incurred by him in
distributing that sum amongst those persons shall be borne by him and
not retained out of that sum.

(2) Where—

(a) the shareholders referred to in paragraph (1)(b) are not all the
members of the company, and

(b) no provision is made by the company’s articles for summoning
or regulating the meeting referred to in that paragraph,
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the provisions of this Order and of the company’s articles relating to
general meetings of the company apply (for that purpose) to the meeting
either without modification or with such modifications as the Depart-
ment on the application of any person concerned may direct for the
purpose of adapting them to the circumstances of the meeting.

(3)If at a meeting summoned for the purpose of approving any
payment as required by paragraph (1)(b) a quorum is not present and,
after the meeting has been adjourned to a later date, a quorum is again
not present, the payment is deemed for the purposes of that paragraph to
have been approved.

Provisions supplementing Articles 320 to 323

324.—(1) Where in proceedings for the recovery of any payment as
having, by virtue of Article 321(2) or 323(1). been received by any person
in trust, it is shown that—

(a) the payment was made in pursuance of any arrangement entered
into as part of the agreement for the transfer in question, or
within one year before or two years after that agreement or the
offer leading to it; and

(b) the company or any person to whom the transfer was made was
privy to that arrangement, '

the payment is deemed, except in so far as the contrary is shown, to be
one to which the provisions mentioned in this paragraph apply.

(2) If in connection with any such transfer as is mentioned in any of
Articles 321 to 323—

(a) the price to be paid to a director of the company whose office is
to be abolished or who is to retire from office for any shares in
the company held by him is in excess of the price which could at
the time have been obtained by other holders of the like shares;
or

(b) any valuable consideration is given to any such director,

the excess or the money value of the consideration (as the case may be) is
deemed for the purposes of that Article to have been a payment made to
him by way of compensation for loss of office or as consideration for or
in connection with his retirement from office.

(3) References in Articles 320 to 323 to payments made to a director by
way of compensation for loss of office or as consideration for or in
connection with his retirement from office, do not include any bona fide
payment by way of damages for breach of contract or by way of pension
in respect of past services.

“Pension” here includes any superannuation allowance, superannu-
ation gratuity or similar payment.

(4) Nothing in Articles 321 to 323 prejnudices the operation of any rule
of law requiring disclosure to be made with respect to such payments as
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to be made to a company’s directors.

Directors to disclose interest in contracts

325.—(1) It is the duty of a director of a company who is in any way,
whether directly or indirectly, interested in a contract or proposed
contract with the company to declare the nature of his interest at a
meeting of the directors of the company.

(2) In the case of a proposed contract, the declaration shall be made—

(a) at the meeting of the directors at which the question of entering
into the contract is first taken into consideration; or

(b) if the director was not at the date of that meeting interested in
the proposed contract, at the next meeting of the directors held
after he became so interested;

and, in a case where the director becomes interested in a contract after it
is made, the declaration shall be made at the first meeting of the directors
held after he becomes so interested.

(3) For the purposes of this Article, a general notice given to the
directors of a company by a director to the effect that—

(a) he is a member of a specified company or firm and is to be
regarded as interested in any contract which may, after the date
of the notice, be made with that company or firm; or

(b) he is to be regarded as interested in any contract which may
after the date of the notice be made with a specified person who
is connected with him (within the meaning of Article 354),

is deemed a sufficient declaration of interest in relation to any such
contract.

(4) However, no such notice is of effect unless either it is given at a
meeting of the directors or the director takes reasonable steps to secure
that it is brought up and read at the next meeting of the directors after it
is given.

(5) A reference in this Article to a contract includes any transaction or
arrangement (whether or not constituting a contract) made or entered
into on or after Ist July 1983. '

(6) For the purposes of this Article, a transaction or arrangement of a
kind described in Article 338 (prohibition of loans, quasi-loans, etc. to
directors) made by a company for a director of the company or a person
connected with such a director is treated (if it would not otherwise be so
treated, and whether or not it is prohibited by that Article) as a
transaction or arrangement in which that director is interested.

(7) A director who fails to comply with this Article is liable to a fine.

(8) This Article applies to a shadow director as it applies to a director,
except that a shadow director shall declare his interest, not at a meeting
of directors, but by a notice in writing to the directors which is either—
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PARrT XI (a) a specific notice given before the date of the meeting at which, if
he had been a director, the declaration would be required by
paragraph (2) to be made; or

(b) a notice which under paragraph (3) falls to be treated as a
sufficient declaration of that interest (or would fall to be so
treated apart from paragraph (4)).

(9) Nothing in this Article prejudices the operation of any rule of law
restricting directors of a company from having an interest in contracts
with the company.

Directors’ service contracts to be open to inspection

326.—(1) Subject to the following provisions of this Article, every
company shall keep at an appropriate place—

(a) in the case of each director whose contract of service with the
company is in writing, a copy of that contract;

(b) in the case of each director whose contract of service with the
company is not in writing, a written memorandum setting out its
terms; and

(¢) in the case of each director who is employed under a contract of
service with a subsidiary of the company, a copy of that contract
or, if it is not in writing, a written memorandum setting out its
terms.

(2) All copies and memoranda kept by a company in pursuance of
paragraph (1) shall be kept at the same place.

(3) The following are appropriate places for the purposes of paragraph
(I)—
(a) the company’s registered office;

(b) the place where its register of members is kept (if other than its
registered office);

(¢) its principal place of business, provided that it is situated in
Northern Ireland.

(4) Every company shall send to the registrar notice in the prescribed
form of the place where copies of contracts and memoranda are kept in
compliance with paragraph (1), and of any change in that place (saveina
case in which they have at all times been kept at the company’s registered
office). ,

(5) Paragraph (1) does not apply to a director’s contract of service with
the company or with a subsidiary of it if that contract required him to
work wholly or mainly outside the United Kingdom; but the company
shall keep a memorandum—

(a) in the case of a contract of service with the company, giving the
director’s name and setting out the provisions of the contract
relating to its duration; -

(b) in the case of a contract of service with a subsidiary, giving the
director’s name and the name and place of incorporation of the
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relating to its duration,

at the same place as copies and memoranda are kept by the company in
pursuance of paragraph (1).

(6) A shadow director is treated for the purposes of this Article as a
director.

(7) Every copy and memorandum required by paragraph (1) or (5) to
be kept shall, during business hours (subject to such reasonable restric-
tions as the company may in general meeting impose, but so that not less
than 2 hours in each day are allowed for inspection), be open to
inspection of any member of the company without charge.

(8) If—
(a) default is made in complying with paragraph (1) or (5), or
(b) an inspection required under paragraph (7) is refused, or
(c) default is made for 14 days in complying with paragraph (4),

the company and every officer of it who is in default is liable to a fine
and, for continued contravention, to a daily default fine.

(9) In the case of a refusal of an inspection required under paragraph
(7) of a copy or memorandum, the court may by order compel an
immediate inspection of it.

(10) Paragraphs (1) and (5) apply to a variation of a director’s contract
of service as they apply to the contract.

(11) This Article does not require that there be kept a copy of, or
memorandum setting out the terms of, a contract (or its variation) at a
time when the unexpired portion of the term for which the contract is to
be in force is less than 12 months, or at a time at which the contract can,
within the next ensuing 12 months, be terminated by the company
without payment of compensation.

Director’s contract of employment for more than 5 years

327.—(1) This Article applies in respect of any term of an agreement
whereby a director’s employment with the company of which he is a
director or, where he is the director of a holding company, his employ-
ment within the group is to continue, or may be continued, otherwise
than at the instance of the company (whether under the original
agreement or under a new agreement entered into in pursuance of it), for
a period of more than S years during which the employment—

(a) cannot be terminated by the company by notice; or
(b) can be so terminated only in specified circumstances.
(2) In any case where—

(a) a person is or is to be employed with a company under an
agreement which cannot be terminated by the company by
notice or can be so terminated only in specified circumstances;
and
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(b) more than 6 months before the expiration of the period for
which he is or is to be so employed, the company enters into a
further agreement (otherwise than in pursuance of a right
conferred by or under the original agreement on the other party
to it) under which he is to be employed with the company or,
where he is a director of a holding company, within the group,

this Article applies as if to the period for which he is to be employed
under that further agreement there were added a further period equal to
the unexpired period of the original agreement.

(3) A company shall not incorporate in an agreement such a term as is
mentioned in paragraph (1), unless the term is first approved by a
resolution of the company in general meeting and, in the case of a
director of a holding company, by a resolution of that company in
general meeting.

(4) No approval is required to be given under this Article by any body
corporate unless it is a company within the meaning of this Order, or is
registered under Article 629, or if it is a wholly-owned subsidiary of any
body corporate, wherever incorporated.

(5) A resolution of a company approving such a term as is mentioned
in paragraph (1) shall not be passed at a general meeting of the company
unless a written memorandum setting out the proposed agreement
incorporating the term is available for inspection by members of the
company both— '

(a) at the company’s registered office for not less than 15 days
ending with the date of the meeting; and

(b) at the meeting itself.

(6) A term incorporated in an agreement in contravention of this
Article is, to the extent that it contravenes the Article, void; and that
agreement and, in a case where paragraph (2) applies, the original
agreement are deemed to contain a term entitling the company to
terminate it at any time by the giving of reasonable notice.

(7) In this Article—
(a) “employment” includes employment under a contract for servi-
ces; and ,
(b) “group”, in relation to a director of a holding company, means
the group which consists of that company and its subsidiaries;

and for the purposes of this Article a shadow director is treated as a
director.

Substantial property transactions involving directors, etc.

328.—(1) With the exceptions provided by Article 329, a company
shall not enter into an arrangement—

(a) whereby a director of the company or its holding company, or a
person connected with such a director, acquires or is to acquire
one or more non-cash assets of the requisite value from the
company; or '
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(b) whereby the company acquires or is to acquire one or more non- PART XI
cash assets of the requisite value from such a director or a
person so connected,

unless the arrangement is first approved by a resolution of the company
in general meeting and, if the director or connected person is a director
of its holding company or a person connected with such a director, by a
resolution in general meeting of the holding company.

(2) For this purpose a non-cash asset is of the requisite value if at the
time the arrangement in question is entered into its value is not less than
£1,000 but (subject to that) exceeds £50,000 or 10 per cent. of the
company’s asset value, that is—

(a@) exceptin a case falling within sub-paragraph (b), the value of the
company’s net assets determined by reference to the accounts
prepared and laid under Part VIII in respect of the last
preceding financial year in respect of which such accounts were
so laid; and

(b) where no accounts have been so prepared and laid before that
time, the amount of the company’s called-up share capital.

(3) For the purposes of this Article and Articles 329 and 330, a shadow
director is treated as a director.

Exceptions from Article 328

329.—(1) No approval is required to be given under Article 328 by any
body corporate unless it is a company within the meaning of this Order,
or registered under Article 629 or, if it is a wholly-owned subsidiary of
any body corporate, wherever incorporated.

(2) Article 328(1) does not apply to an arrangement for the acquisition
of a non-cash asset—

(a) if the asset is to be acquired by a holding company from any of
its wholly-owned subsidiaries or from a holding company by
any of its wholly-owned subsidiaries, or by one wholly-owned
subsidiary of a holding company from another wholly-owned
subsidiary of that same holding company, or

(b) if the arrangement is entered into by a company which is being
wound up, unless the winding up is a members’ voluntary
winding up.

(3) Article 328(1)(a) does not apply to an arrangement whereby a
person is to acquire an asset from a company of which he is a member, if
the arrangement is made with that person in his character as a member.

Liabilities arising from contravention of Article 328

330.—(1) An arrangement entered into by a company in contraven-
tion of Article 328, and any transaction entered into in pursuance of the
arrangement (whether by the company or any other person) is voidable
at the instance of the company unless one or more of the conditions
specified in paragraph (2) is satisfied.
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(@) restitution of any money or other asset which is the subject-
matter of the arrangement or transaction is no longer possible
or the company has been indemnified in pursuance of this
Article by any other person for the loss or damage suffered by it;
or

(b) any rights acquired bona fide for value and without actual
notice of the contravention by any person who is not a party to
the arrangement or transaction would be affected by its
avoidance; or

(c) the arrangement is, within a reasonable period, affirmed by the
company in general meeting and, if it is an arrangement for the
transfer of an asset to or by a director of its holding company or
a person who is connected with such a director, is so affirmed
with the approval of the holding company given by a resolution
in general meeting.

(3) If an arrangement is entered into with a company by a director of
the company or its holding company or a person connected with him in
contravention of Article 328, that director and the person so connected,
and any other director of the company who authorised the arrangement
or any transaction entered into in pursuance of such an arrangement, is
liable—

(a) to account to the company for any gain which he has made
directly or indirectly by the arrangement or transaction, and

(b) (jointly and severally with any other person liable under this
paragraph) to indemnify the company for any loss or damage
resulting from the arrangement or transaction.

(4) Paragraph (3) is without prejudice to any liability imposed
otherwise than by that paragraph, and is subject to paragraphs (5) and
(6); and the liability under paragraph (3) arises whether or not the
arrangement or transaction entered into has been avoided in pursuance
of paragraph (1).

(5) If an arrangement is entered into by a company and a person
connected with a director of the company or its holding company in
contravention of Article 328, that director is not liable under paragraph
(3) if he shows that he took all reasonable steps to secure the company’s
compliance with that Article.

(6) In any case, a person so connected and any such other director as is
mentioned in paragraph (3) is not so liable if he shows that, at the time
the arrangement was entered into, he did not know the relevant
circumstances constituting the contravention.

Share dealings by directors and their families
Prohibition on directors dealing in share options

331.—(1) It is an offence for a director of a company to buy—
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(@) a right to call for delivery at a specified price and within a ParT XI
specified time of a specified number of relevant shares or a
specified amount of relevant debentures; or

(b) a right to make delivery at a specified price and within a
specified time of a specified number of relevant shares or a
specified amount of relevant debentures; or

(c) a right (as he may elect) to call for delivery at a specified price
and within a specified time or to make delivery at a specified
price and within a specified time of a specified number of
relevant shares or a specified amount of relevant debentures.

(2) A person guilty of an offence under paragraph (1) is liable to
imprisonment or a fine, or both.

(3) In paragraph (1)—

(@) “‘relevant shares™, in relation to a director of a company, means
shares in the company or in any other body corporate, being the
company'’s subsidiary or holding company, or a subsidiary of
the company’s holding company, being shares as respects which
there has been granted a listing on a stock exchange (whether
within the United Kingdom or elsewhere);

(b) “‘relevant debentures”, in relation to a director of a company,
means debentures of the company or of any other body corpor-
ate, being the company’s subsidiary or holding company or a
subsidiary of the company’s holding company, being debentures
as respects which there has been granted such a listing; and

(c) “price” includes any consideration other than money.
(4) This Article applies to a shadow director as to a director.

(5) This Article is not to be taken as penalising a person who buys a
right to subscribe for shares in, or debentures of, a body corporate or
buys debentures of a body corporate that confer upon the holder of them
a right to subscribe for, or to convert the debentures (in whole or in part)
into, shares of that body.

Duty of director to disclose shareholdings in own company

332.—(1) A person who becomes a director of a company and at the
time when he does so is interested in shares in, or debentures of, the
company or any other body corporate, being the company’s subsidiary
or holding company or a subsidiary of the company’s holding company, -
is under obligation to notify the company in writing—

(a) of the subsistence of his interests at that time; and

(b) of the number of shares of each class in, and the amount of
debentures of each class of, the company or other such body
corporate in which each interest of his subsists at that time.

(2) A director of a company is under obligation to notify the company
in writing of the occurrence, while he is a director, of any of the following
events— ‘
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(a) any event in consequence of whose occurrence he becomes, or
ceases to be, interested in shares in, or debentures of, the
company or any other body corporate, being the company’s
subsidiary or holding company or a subsidiary of the company’s
holding company;

(b) the entering into by him of a contract to sell any such shares or
debentures;

(c) the assignment by him of a right granted to him by the company
to subscribe for shares in, or debentures of, the company; and

(d) the grant to him by another body corporate, being the com-
pany’s subsidiary or holding company or a subsidiary of the
company’s holding company, of a right to subscribe for shares
in, or debentures of, that other body corporate, the exercise of
such a right granted to him and the assignment by him of such a
right so granted;

and notification to the company must state the number or amount, and
class, of shares or debentures involved.

(3) Schedule 13 has effect in connection with paragraphs (1) and (2);
and of that Schedule—

(a) Part I contains rules for the interpretation of, and otherwise in
relation to, those paragraphs and applies in determining, for the
purposes of those paragraphs, whether a person has an interest
in shares or debentures;

(b) Part II applies with respect to the periods within which obliga-
tions imposed by those paragraphs must be fulfilled; and

(c) Part III specifies certain circumstances in which obligations
arising from paragraph (2) are to be treated as not discharged,;

and paragraphs (1) and (2) are subject to any exceptions for which
provision may be made by regulations made by the Department. '

_(4) Paragraph (2) does not require the notification by a person of the
occurrence of an event whose occurrence comes to his knowledge after
he has ceased to be a director.

(5) An obligation imposed by this Article is treated as not discharged
unless the notice by means of which it purports to be discharged is
expressed to be given in fulfilment of that obligation.

(6) This Article applies to shadow directors as to directors; but
nothing in it operates so as to impose an obligation with respect to shares
in a body corporate which is the wholly-owned subsidiary of another
body corporate.

(7) A person who— .
(@) fails to discharge, within the proper period, an obligation to
which he is subject under paragraph (1) or (2), or
(b) in purported discharge of an obligation to which he is so subject,
makes to the company a statement which he knows to be false,

or recklessly makes to it a statement which is false,
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is guilty of an offence and liable to imprisonment or a fine, or both. ParT XI

" (8) Article 680 (restriction on prosecutions) applies to an offence under
this Article.

Register of directors’ interests notified under Article 332

333.—(1) Every company shall keep a register for the purposes of
Article 332. :

(2) Whenever a company receives information from a director given in
fulfilment of an obligation imposed on him by that Article, it is under
obligation to enter in the register, against the director’s name, the
information received and the date of the entry.

(3) The company is also under obligation, whenever it grants to a
director a right to subscribe for shares in, or debentures of, the company,
to enter in the register against his name—

(a) the date on which the right is granted,
(b) the period during which, or time at which, it is exercisable,

(¢) the consideration for the grant (or, if there is no consideration,
that fact), and

(d) the description of shares or debentures involved and the number
or amount of them, and the price to be paid for them (or the
consideration, if otherwise than in money).

(4) Whenever such a right as is mentioned in paragraph (3) is exercised
by a director, the company is under obligation to enter in the register
against his name that fact (identifying the right), the number or amount
of shares or debentures in respect of which it is exercised and, if they
were registered in his name, that fact and, if not, the name or names of
the person or persons in whose name or names they were registered,
together (if they were registered in the names of two persons or more)
with the number or amount of the shares or debentures registered in the
name of each of them.

(5) Part IV of Schedule 13 has effect with respect to the register to be
kept under this Article, to the way in which entries in it are to be made, to
the right of inspection, and generally.

(6) For the purposes of this Article, a shadow director is deemed a
director.

Sanctions for non-compliance

334.—(1) This Article applies with respect to defaults in complying
with, and to contraventions of, Article 333 and Part IV of Schedule 13.

(2) If default is made in complying with any of the following provi-
sions—
(a) Article 333(1), (2), (3) or (4), or
(b) Schedule 13, paragraph 20, 21 or 27,
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the company and every officer of it who is in default is liable to a fine
and, for continued contravention, to a daily default fine.

(3) If an inspection of the register required under paragraph 24 of that
Schedule is refused, or a copy required under paragraph 25 is not sent
within the proper period, the company and every officer of it who is in
default is liable to a fine and, for continued contravention, to a daily
default fine.

(4) If default is made for 14 days in complying with paragraph 26 of
that Schedule (notice to registrar of where register is kept), the company
and every officer of it who is in default is liable to a fine and, for
continued contravention, to a daily default fine.

(5) If default is made in complying with paragraph 28 of that Schedule
(register to be produced at annual general meeting), the company and
every officer of it who is in default is liable to a fine.

(6) In the case of a refusal of an inspection of the register required
under paragraph 24 of that Schedule, the court may by order compel an
immediate inspection of it; and in the case of failure to send within the
proper period a copy required under paragraph 25, the court may by
order direct that the copy be sent to the person requiring it.

Extension of Article 331 to spouses and children

335.—(1) Article 331 applies to—
(a) the wife or husband of a director of a company (not being
herself or himself a director of it), and

(b) aninfant son or infant daughter of a director (not being himself
or herself a director of the company),

as it applies to the director; but it is a defence for a person charged by
virtue of this Article with an offence under Article 331 to prove that he
(she) had no reason to believe that his (her) spouse or, as the case may be,
parent was a director of the company in question.

(2) For the purposes of this Article—

(@) “son” includes step-son and adopted son, and “daughter”
includes step-daughter and adopted daughter (“parent” being
construed accordingly), and

(b) a shadow director of a company is deemed a director of it.

Extension of Article 332 to spouses and children
336.—(1) For the purposes of Article 332—

(a) an interest of the wife or husband of a director of a company
(not being herself or himself a director of it) in shares or
debentures is to be treated as the director’s interest; and

(b) the same applies to an interest of an infant son or infant
daughter of a director of a company (not being himself or
herself a director of it) in shares or debentures.

(2) For those purposes—
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(a) a contract, assignment or right of subscription entered into, ParT XI
exercised or made by, or a grant made to, the wife or husband of
a director of a company (not being herself or himself a director
of it) is to be treated as having been entered into, exercised or
made by, or (as the case may be) as having been made to the
director; and

(b) the same applies to a contract, assignment or right of subscrip-
tion entered into, exercised or made by, or grant made to, an
infant son or infant daughter of a director of a company (not
being himself or herself a director of it).

(3) A director of a company is under obligation to notify the company
in writing of the occurrence while he or she is a director, of either of the
following events, namely—

(a) the grant by the company to his (her) spouse, or to his or her
infant son or infant daughter, of a right to subscribe for shares
in, or debentures of, the company; and

(b) the exercise by his (her) spouse or by his or her infant son or
infant daughter of such a right granted by the company to the
wife, husband, son or daughter.

(4) In a notice given to the company under paragraph (3) there shall be
stated— :

(a) in the case of the grant of a right, the like information as is
required by Article 332 to be stated by the director on the grant
to him by another body corporate of a right to subscribe for
shares in, or debentures of, that other body corporate; and

(b) in the case of the exercise of a right, the like information as is
required by that Article to be stated by the director on the
exercise of a right granted to him by another body corporate to
subscribe for shares in, or debentures of, that other body
corporate.

(5) An obligation imposed by paragraph (3) on a director must be
fulfilled by him before the end of 5 days beginning with the day following
that on which the occurrence of the event giving rise to it comes to his
knowledge; but in reckoning that period of days there is disregarded any
Saturday or Sunday, and any day which is a bank holiday.

(6) A person who—
(a) fails to fulfil, within the proper period, an obligation to which he
is subject under paragraph (3), or
(b) in purported fulfilment of such an obligation, makes to a

company a statement which he knows to be false, or recklessly
makes to a company a statement which is false,

is guilty of an offence and liable to imprisonment or a fine, or both.

(7) The rules set out in Part I of Schedule 13 have effect for the
interpretation of, and otherwise in relation to, paragraphs (1) and (2);
and paragraphs (5), (6) and (8) of Article 332 apply with any requisite
modification.

235



THE COMPANIES (NI) ORDER 1986

SI 1986/1032 (NI 6)

PART XI

(8) In this Article, “son” includes step-son and adopted son and
“daughter” includes step-daughter and adopted daughter.

(9) For the purposes of Article 333, an obligation imposed on a
director by this Article is to be treated as if imposed by Article 332.

Duty to notify stock exchange of matters notified under Articles 332 to
336

337.—(1) Whenever a company whose shares or debentures are listed
on a recognised stock exchange is notified of any matter by a director in
consequence of the fulfilment of an obligation imposed by Article 332 or
336, and that matter relates to shares or debentures so listed, the
company is under obligation to notify that stock exchange of that
matter; and the stock exchange may publish, in such manner as it may
determine, any information received by it under this paragraph.

(2) An obligation imposed by paragraph (1) must be fulfilled before
the end of the day next following that on which it arises; but there is
disregarded for this purpose a day which is a Saturday or a Sunday or a
bank holiday.

(3) If default is made in complying with this Article, the company and
every officer of it who is in default is guilty of an offence and liable to a
fine and, for continued contravention, to a daily default fine.

Article 680 (restriction on prosecutions) applies to an offence under
this Article.

Restrictions on a company’s power to make loans, etc. to directors and
persons connected with them

General restriction on loans, etc. to directors and persons connected with
them

338.—(1) The prohibitions listed in this Article are subject to the
exceptions in Articles 340 to 346.
(2) A company shall not—
(a) make a loan to a director of the company or of its holding
company;
(b) enter into any guarantee or provide any security in connection
with a loan made by any person to such a director.
(3) A relevant company shall not— '
(a) make a quasi-loan to a director of the company or of its holding
company; or :
(b)) make a loan or a quasi-loan to a person connected with such a
director; or

(c) enter into a guarantee or provide any security in connection
with a loan or quasi-loan made by any other person for such a
director or a person so connected.

(4) A relevant company shall not—
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(a) enter into a credit transaction as creditor for such a director or a ParT XI
person so connected;

(b) enter into any guarantee or provide any security in connection
with a credit transaction made by any other person for such a
director or a person so connected.

(5) For the purposes of this Article and Articles 339 to 354, a shadow
director is treated as a director.

(6) A company shall not arrange for the assignment to it, or the
assumption by it, of any rights, obligations or liabilities under any
transaction which, if it had been entered into by the company, would
have contravened paragraph (2), (3) or (4); but for the purposes of this
Article and Articles 339 to 355 the transaction is to be treated as having
been entered into on the date of the arrangement.

(7) A company shall not take part in any arrangement whereby—

(a) another person enters into a transaction which, if it had been
entered into by the company, would have contravened any of
paragraphs (2), (3), (4) and (6); and

(b) that other person, in pursuance of the arrangement, has
obtained or is to obtain any benefit from the company or its
holding company or a subsidiary of the company or its holding
company. .

Interpretation for Articles 338ff.

339.—(1) This Article applies for the interpretation of Articles 338 to
354.

(2) “Guarantee” includes indemnity.

B3A quasn-loan is a transaction under which one party (‘“the
creditor’) agrees to pay, or pays otherwise than in pursuance of an
agreement, a sum for another (“the borrower”) or agrees to reimburse,
or reimburses otherwise than in pursuance of an agreement, expenditure
incurred by another party for another (“‘the borrower”)—

(a) on terms that the borrower (or a person on his behalf) will
reimburse the creditor; or

(b) in circumstances giving rise to a liability on the borrower to
reimburse the creditor.

(4) Any reference to the person to whom a quasi-loan is made is a
reference to the borrower; and the liabilities of a borrower under a quasi-
loan include the liabilities of any person who has agreed to reimburse the
creditor on behalf of the borrower. A

(5) “Relevant company” means a company which—

(a) is a public company, or
(b) is a subsidiary of a public company, or
(¢) is a subsidiary of a company which has as another subsidiary a
public company, or
(d) has a subsidiary which is a public cor7npany.
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ParT XI (6) A credit transaction is a transaction under which one party (“the
creditor’”)}—

(a) supplies any goods or sells any land under a hire purchase
agreement or a conditional sale agreement;

(b) leases or hires any land or goods in return for periodical
payments;

(c) otherwise disposes of land or supplies goods or services on the
understanding that payment (whether in a lump sum or instal-

ments or by way of periodical payments or otherwise) is to be
deferred.

(7) “Services” means anything other than goods or land.

(8) A transaction or arrangement is made “for” a person if—
(a) in the case of a loan or quasi-loan, it is made to him;

(b) in the case of a credit transaction, he is the person to whom
goods or services are supplied, or land is sold or otherwise
disposed of, under the transaction;

(c) in the case of a guarantee or security, it is entered into or
provided in connection with a loan or quasi-loan made to him
or a credit transaction made for him;

(d) in the case of an arrangement within Article 338(6) or (7), the
transaction to which the arrangement relates was made for him;
and

(e) in the case of any other transaction or arrangement for the
supply or transfer of, or of any interest in, goods, land or
services, he is the person to whom the goods, land or services (or
the interest) are supplied or transferred.

(9)“Conditional sale agreement™ means the same as in the Consumer
1974 c. 39 Credit Act 1974.

Short-term quasi-loans

340.—(1) Article 338(3) does not prohibit a company (“‘the creditor™)
from making a quasi-loan to one of its directors or to a director of its
holding company if—

(a) the quasi-loan contains a term requiring the director or a person
on his behalf to reimburse the creditor his expenditure within 2
months of its being incurred; and

(b) the aggregate of the amount of that quasi-loan and of the
amount outstanding under each relevant quasi-loan does no
exceed £1,000. :

(2) A quasi-loan is relevant for this purpose if it was made to the
director by virtue of this Article by the creditor or its subsidiary or,
where the director is a director of the creditor’s holding company, any
other subsidiary of that company; and “the amount outstanding” is the
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amount of the outstanding liabilities of the person to whom the quasi-
loan was made.

Inter-company loans in the same group

341. In the case of a relevant company which is a member of a group of
companies (meaning a holding company and its subsidiaries), Article
338(3)(b) and (c) does not prohibit the company from—

(a) making a loan or quasi-loan to another member of that group;
or

(b) entering into a guarantee or providing any security in connec-
tion with a loan or quasi-loan made by any person to another
member of the group,

by reason only that a director of one member of the group is associated
with another.

-Loans of small amounts

342. Without prejudice to any other provision of Articles 340 to 346,
Article 338(2)(a) does not prohibit a company from making a loan to a
director of the company or of its holding company if the aggregate of the
relevant amounts does not exceed £2,500.

Minor and business transactions

343.—(1) Article 338(4) does not prohibit a company from entering
into a transaction for a person if the aggregate of the relevant amounts
does not exceed £5,000.

(2) Article 338(4) does not prohlblt a company from entering into a
transaction for a person if—

(a) the transaction is entered into by the company in the ordinary
course of its business; and

(b) the value of the transaction is not greater, and the terms on
which it is entered into are no more favourable, in respect of the
person for whom the transaction is made, than that or those
which it is reasonable to expect the company to have offered to
or in respect of a person of the same financial standing but
unconnected with the company.

Transactions at behest of holding company

344. The following transactions are excepted from the prohibitions in
Article 338—

(a) aloan or quasi-loan by a company to its holding company or a
company entering into a guarantee or providing any security in
connection with a loan or quasi-loan made by any person to its
holding company;

(b) a company entering into a credit transaction as credltor for its

holding company, or entering into a guarantee or providing any
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PART XI security in connection with a credit transaction made by any
other person for its holding company.

Funding of director’s expenditure on duty to company

345.—(1) A company is not prohibited by Article 338 from doing
anything to provide a director with funds to meet expenditure incurred
or to be incurred by him for the purposes of the company or for the
purpose of enabling him properly to perform his duties as an officer of
the company.

(2) Nor does that Article prohibit a company from doing anything to
enable a director to avoid incurring such expenditure.

(3) Paragraphs (1) and (2) apply only if one of the following conditions
is satisfied—

(@) the thing in question is done with prior approval of the company
given at a general meeting at which there are disclosed all the
matters mentioned in paragraph (4);

(b) that thing is done on condition that, if the approval of the
company is not so given at or before the next annual general
meeting, the loan is to be repaid, or any other liability arising
under any such transaction discharged, within 6 months from
the conclusion of that meeting; '

but those paragraphs do not authorise a relevant company to enter into
any transaction if the aggregate of the relevant amounts exceeds £10,000.

(4) The matters to be disclosed under paragraph (3)(a) are—
(a) the purpose of the expenditure incurred or to be incurred, or
which would otherwise be incurred, by the director;
(b) the amount of the funds to be provided by the company; and

(c) the extent of the company's liability under any transaction
which is or is connected with the thing in question.

Loan or quasi-loan by money-lending company
346.—(1) There is excepted from the prohibitions in Article 338—

(a). a loan or quasi-loan made by a money-lending company to any
person; or ‘

(b) a money-lending company entering into a guarantee in connec-
tion with any other loan or quasi-loan.

(2) “Money-lending company” means a company whose ordinary
business includes the making of loans or quasi-loans, or the giving of
guarantees in connection with loans or quasi-loans.

(3) Paragraph (1) applies only if both the following conditions are
satisfied—

(a) the loan or quasi-loan in question is made by the company, or it
enters into the guarantee, in the ordinary course of the com-
pany’s business; and ‘
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(b) the amount of the loan or quasi-loan, or the amount guaran- ParT XI

teed. is not greater, and the terms of the loan, quasi-loan or
guarantee are not more favourable, in the case of the person to
whom the loan or quasi-loan is made or in respect of whom the
guarantee is entered into, than that or those which it is reason-
able to expect that company to have offered to or in respect of a
person of the same financial standing but unconnected with the
company.

(4) But paragraph (1) does not authorise a relevant company (unless it
is a recognised bank) to enter into any transaction if the aggregate of the
relevant amounts exceeds £50,000.

(5) In determining that aggregate, a company which a director does
not control is deemed not to be connected with him.

(6) The condition specified in paragraph 3(b) does not of iEself prevent
a company from making a loan to one of its directors or a dlrector of its
holding company—

(a) for the purpose of facilitating the purchase, for use as that
director’s only or main residence, of the whole or part of any
dwelling-house together with any land to be occupied and
enjoyed with it;

(b) for the purpose of improving a dwelling-house or part of a
dwelling-house so used or any land occupied and enjoyed with
it;

(c) in substitution for any loan made by any person and falling
within sub-paragraph (a) or (b);

if loans of that description are ordinarily made by the company to its
employees and on terms no less favourable than those on which the
transaction in question is made, and the aggregate of the relevant
amounts does not exceed £50,000.

“Relevant amounts’’ for the purposes of Articles 342ff.

347.—(1) This Article has effect for defining the “‘relevant amounts™ to
be aggregated under Articles 342, 343(1), 345(3) and 346(4); and in
relation to any proposed transaction or arrangement and the question
whether it falls within one or other of the exceptions provided by those
Articles, “the relevant exception” is that exception; but where the
relevant exception is the one provided by Article 342 (loan of small
amount), references in this Article to a person connected with a director
are to be disregarded.

(2) Subject as follows, the relevant amounts in relation to a proposed
transaction or arrangement are— .

(a) the value of the proposed transaction or arrangement,
(b) the value of any existing arrangement which—
(i) falls within Article 338(6) or (7), and

(ii) also falls within paragraph (3) of this Article, and
’ 241
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(iii) was entered into by virtue of the relevant exception by the
company .or by a subsidiary of the company or, where the
proposed transaction or arrangement is to be made for a
director of its holding company or a person connected with
such a director, by that holding company or any of its
subsidiaries;

(c) the amount outstanding under any other transaction—
(i) falling within paragraph (3), and
(i) made by virtue of the relevant exception, and

(iii) made by the company or by a subsidiary of the company or,
where the proposed transaction or arrangement is to be made
for a director of its holding company or a person connected
with such a director, by that holding company or any of its
subsidiaries.

(3) A transaction falls within this paragraph if it was made—

(a) for the director for whom the proposed transaction or arrange-
ment is to be made, or for any person connected with that
director; or

(b) where the proposed transaction or arrangement is to be made
for a person connected with a director of a company, for that
director or any person connected with him;

and an arrangement also falls within this paragraph if it relates to a
transaction which does so.

(4) But where the proposed transaction falls within Article 346 and is
one which a recognised bank proposes to enter into under Article 346(6)
(housing loans, etc.), any other transaction or arrangement which apart
from this paragraph would fall within paragraph (3) does not do so
unless it was entered into in pursuance of Article 346(6).

(5) A transaction entered into by a company which is (at the time of
that transaction being entered into) a subsidiary of the company which is

, to make the proposed transaction, or is a subsidiary of that company’s

holding company, does not fall within paragraph (3) if at the time when
the question arises (that is to say, the question whether the proposed
transaction or arrangement falls within any relevant exception), it no
longer is such a subsidiary.

(6) Values for the purposes of paragraph (2) are to be determined in
accordance with Article 348 and ‘“‘the amount outstanding” for the
purposes of paragraph (2)(c) is the value of the transaction less any
amount by which that value has been reduced.

“Value” of transactions and arrangements

348.—(1) This Article has effect for determining the value of a
transaction or arrangement for the purposes of Articles 338 to 347.

(2) The value of a loan is the amount of its principal.
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(3) The value of a quasi-loan is the amount, or maximum amount, ParT XI
which the person to whom the quasi-loan is made is liable to reimburse
the creditor.

(4) The value of a guarantee or security is the amount guaranteed or
secured.

(5) The value of an arrangement to which Article 338(6) or (7) applies
is the value of the transaction to which the arrangement relates less any
amount by which the liabilities under the arrangement or transaction of
the person for whom the transaction was made have been reduced.

(6) The value of a transaction or arrangement not falling within
paragraphs (2) to (5) is the price which it is reasonable to expect could be
obtained for the goods, land or services to which the transaction or
arrangement relates if they had been supplied (at the time the transaction
or arrangement is entered into) in the ordinary course of business and on
the same terms (apart from price) as they have been supplied, or are to be
supplied, under the transaction or arrangement in question.

(7) For the purposes of this Article, the value of a transaction or
arrangement which is not capable of being expressed as a specific sum of
money (because the amount of any liability arising under the transaction
or arrangement is unascertainable, or for any other reason), whether or
not any liability under the transaction or arrangement has been reduced,
is deemed to exceed £50,000.

Civil remedies for breach of Article 338

349.—(1) If a company enters into a transaction or arrangement in
contravention of Article 338, the transaction or arrangement is voidable
at the instance of the company unless—

(a) restitution of any money or any other asset which is the subject
matter of the arrangement or transaction is no longer possible,
or the company has been indemnified in pursuance of paragraph
(2)(b) for the loss or damage suffered by it; or

(b) any rights acquired bona fide for value and without actual
notice of the contravention by a person other than the person
for whom the transaction or arrangement was made would be
affected by its avoidance. ’

(2) Where an arrangement or transaction is made by a company for a
director of the company or its holding company or a person connected
with such a director in contravention of Article 338, that director and the
person so connected and any other director of the company who
authorised the transaction or arrangement (whether or not it has been
avoided in pursuance of paragraph (1)) is liable—

(a) to account to the company for any gain which he has made
directly or indirectly by the arrangement or transaction; and

(b) (ointly and severally with any other person liable under this
paragraph) to indemnify the company for any loss or damage
resulting from the arrangement or transaction.
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.(5).

(3) Paragraph (2) is without prejudice to any liability imposed
otherwise than by that paragraph, but is subject to paragraphs (4) and

(4) Where an arrangement or transaction is entered into by a company
and a person connected with a director of the company or its holding
company in contravention of Article 338, that director is not liable under
paragraph (2) if he shows that he took all reasonable steps to secure the
company’s compliance with that Article.

(5) In any case, a person so connected and any such other director as is
mentioned in paragraph (2) is not so liable if he shows that, at the time
the arrangement or transaction was entered into, he did not know the
relevant circumstances constituting the contravention.

Criminal penalties for breach of Article 338

350.—(1) A director of a relevant company who authorises or permits
the company to enter into a transaction or arrangement knowing or
having reasonable cause to believe that the company was thereby
contravening Article 338 is guilty of an offence.

(2) A relevant company which enters into a transaction or arrange-
ment for one of its directors or for a director of its holding company in
contravention of Article 338 is guilty of an offence.

(3) A person who procures a relevant company to enter into a
transaction or arrangement knowing or having reasonable cause to
believe that the company was thereby contravening Article 338 is guilty
of an offence.

(4) A person guilty of an offence under this Article is liable to
imprisonment or a fine, or both.

(5) A relevant company is not guilty of an offence under paragraph (2)
if it shows that, at the time the transaction or arrangement was entered
into, it did not know the relevant circumstances.

" Record of transactions not disclosed in company accounts

351.—(1) The following provisions of this Article—

(@) apply in the case of a company which is, or is the holding
company of, a recognised bank, and

(b) are subject to the exceptions provided by Article 352.

(2) Such a company shall maintain a register containing a copy of
every transaction, arrangement or agreement of which particulars
would, but for paragraph 4 of Schedule 6, be required by Article 240 to
be disclosed in the company’s accounts or group accounts for the current
financial year and for each of the preceding 10 financial years.

(3) In the case of a transaction, arrangement or agreement which is not
in writing, there shall be contained in the register a written memorandum
setting out its terms.
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(4) Such a company shall before its annual general meeting make PART XI
available at its registered office for not less than 15 days ending with the
date of the meeting a statement containing the particulars of transac-
tions, arrangements and agreements which the company would, but for
paragraph 4 of Schedule 6, be required by Article 240 to disclose in its
accounts or group accounts for the last complete financial year preceding
that meeting. '

(5) The statement shall be so made available for inspection by mem-
bers of the company; and such a statement shall also be made available
for their inspection at the annual general meeting.

(6) It is the duty of the company’s auditors to examine the statement
before it is made available to members of the company and to make a
report to the members on it; and the report shall be annexed to the
statement before it is made so available.

(7) The auditors’ report shall state whether in their opinion the
statement contains the particulars required by paragraph (4); and, where
their opinion is that it does not, they shall include in the report, so far as
they are reasonably able to do so, a statement giving the required
particulars.

(8) If a company fails to comply with any provision of paragraphs (2)
to (5), every person who at the time of the failure is a director of it is
guilty of an offence and liable to a fine; but—

(a) itis a defence in proceedings against a person for this offence to
prove that he took all reasonable steps for securing compliance
with the paragraph concerned, and

(b) a person is not guilty of the offence by virtue only of being a
shadow director of the company.

(9) For the purposes of the application of this Article to loans and
quasi-loans made by a company to persons connected with a person who
at any time is a director of the company or of its holding company, a
company which a person does not control is not connected with him.

- Exceptions from Article 351
352.—(1) Article 351 does not apply in relation to—

(a) transactions or arrangements made or subsisting during a
financial year by a company or by a subsidiary of a company for
a person who was at any time during that year a director of the
company or of its holding company or was connected with such
a director, or

(b) an agreement made or subsisting during that year to enter into
such a transaction or arrangement,

if the aggregate of the values of each transaction or arrangement made
for that person, and of each agreement for such a transaction or
arrangement, less the amount (if any) by which the value of those
transactions, arrangements and agreements has been reduced, did not
exceed £1,000 at any time during the financial year.
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For the purposes of this paragraph, values are to be determined as
under Article 348.

(2) Article 351(4) and (S) does not apply to a recognised bank which is
the wholly-owned subsidiary of a company incorporated in the United
Kingdom.

Supplementary

Power to increase financial limits

353.—(1) The Department may by order subject to negative resolution
substitute for any sum of money specified in this Part a larger sum
specified in the order.

(2) An order under this Article does not have effect in relation to
anything done or not done before its coming into operation; and
accordingly, proceedings in respect of any liability (whether civil or
criminal) incurred before that time may be continued or instituted as if
the order had not been made.

“Connected persons”’, etc.

354.—(1) This Article has effect with respect to references in this Part
to a person being ‘“‘connected” with a director of a company, and to a
director being “associated with” or “controlling” a body corporate.

(2) A person is connected with a director of a company if, but only if,
he (not being himself a director of it) is—

(a) that director’s spouse, child, step-child or adopted child; or

(b) except where the context otherwise requires, a body corporate
with which the director is associated; or

(c) a person acting in his capacity as trustee of any trust the
beneficiaries of which include—

(i) the director, his spouse or any children, step-children or
adopted children of his, or

(i1) a body corporate with which he is associated,

or of a trust whose terms confer a power on the trustees that
may be exercised for the benefit of the director, his spouse, or
any children, step-children or adopted children of his, or any
such body corporate; or

(d) a person acting in his capacity as partner of that director or of
any person who, by virtue of sub-paragraph (a), (b), or (c), is
connected with that director; or

(e) a Scottish firm in which—
(i) that director is a partner,

(ii) a partner is a person who, by virtue of a sub-paragraph (a),
(b), or (c), is connected with that director, or
246

-



THE COMPANIES (NI) ORDER 1986
SI 1986/1032 (NI 6)

(iii) a partner is a Scottish firm in which that director is a partner PART XI
or in which there is a partner who, by virtue of sub-paragraph
(a), (b) or (¢), is connected with that director.

(3) In paragraph (2)—

(a) a reference to the child, step-child or adopted child of any
person includes an illegitimate child of his, but does not include
any person who has attained the age of 18; and

(b) sub-paragraph (c) does not apply to a person acting in his
capacity as trustee under an employees’ share scheme or a
pension scheme.

(4) A director of a company is associated with a body corporate if, but
only if, he and the persons connected with him, together—

(a) are interested in shares comprised in the equity share capital of
that body corporate of a nominal value equal to at least one-
fifth of that share capital; or

(b) are entitled to exercise or control the exercise of more than one-
fifth of the voting power at any general meeting of that body.

(5) A director of a company is deemed to control a body corporate if,
but only if—

(@) he or any person connected with him is interested in any part of
the equity share capital of that body or is entitled to exercise or
control the exercise of any part of the voting power at any
general meeting of that body; and

(b) that director, the persons connected with him and the other
directors of that company, together, are interested in more than
one-half of that share capital or are entitled to exercise or
control the exercise of more than one-half of that voting power.

(6) For the purposes of paragraphs (4) and (5)—

(a) a body corporate with which a director is associated is not to be
treated as connected with that director unless it is also connec-
ted with him by virtue of paragraph (2)(c) or (d); and

(b) a trustee of a trust the beneficiaries of which include (or may
include) a body corporate with which a director is associated is

not to be treated as connected with a director by reason only of
that fact.

(7) The rules set out in Part I of Schedule 13 apply for the purposes of
paragraphs (4) and (5). '

(8) References in those paragraphs to voting power the exercise of
which is controlled by a director include voting power whose exercise is
controlled by a body corporate controlled by him; but this is without
prejudice to other provisions of paragraphs (4) and (5).

Transactions under foreign law

355. For the purposes of Articles 327 to 330 and 338 to 351, it is
immaterial whether the law which (apart from this Order) governs any
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PaRT XI arrangement or transaction is the law of the United Kingdom, or of a
part of it, or not.

PArT XII
COMPANY ADMINISTRATION AND PROCEDURE
CHAPTER |

COMPANY IDENTIFICATION

Company name to appear outside place of business

356.—(1) Every company shall paint or affix, and keep painted or
affixed, its name on the outside of every office or place in which its
business is carried on, in a conspicuous position and in letters easily
legible.

(2)If a company does not paint or affix its name as required by
paragraph (1), the company and every officer of it who is in default is
liable to a fine; and if a company does not keep its name painted or
affixed as so required, the company and every officer of it who is in
default is liable to a fine and, for continued contravention, to a daily
default fine.

Company’s name to appear in its correspondence, etc.
357.—1) Every company shall have its name mentioned in legible
characters—
(a) in all business letters of the company,
(b) in all its notices and other official publications,

(c) in all bills of exchange, promissory notes, endorsements,
cheques and orders for money or goods purporting to be signed
by or on behalf of the company, and

(d) in all its bills of parcels, invoices, receipts and letters of credit.
(2) If a company fails to comply with paragraph (1) it is liable to a fine.
(3) If an officer of a company or a person on its behalf—

(a) issues or authorises the issue of any business letter of the
company or any notice or other official publication of the
company, in which the company’s name is not mentioned as
required by paragraph (1), or

(b) issues or authorises the issue of any bill of parcels, invoice,

receipt or letter of credit of the company in which its name is not
so mentioned,

he is liable to a fine.

(4)If an officer of a company or a person on its behalf signs or
authorises to be signed on behalf of the company any bill of exchange,
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(1), he is liable to a fine; and he is further personally liable to the holder
of the bill of exchange, promissory note, cheque or order for money or
goods for the amount of it (unless it is duly paid by the company).

Company seal

358.—(1) Every company shall have its name engraved in legible
characters on its seal; and if a company fails to comply with this
paragraph, it is liable to a fine.

(2) If an officer of a company or a person on its behalf uses or
authorises the use of any seal purporting to be a seal of the company on
which its name is not engraved as required by paragraph (1), he is liable
to a fine.

Particulars in correspondence, etc.

359.—(1) Every company shall have the following particulars men-
tioned in legible characters in all business letters and order forms of the
company, namely—

(a) the company'’s place of registration and the number with which
it is registered,
(b) the address of its registered office,

(¢) in the case of an investment company (as defined in Article 274),
the fact that it is such a company, and

(d) in the case of a limited company exempt from the obligation to
use the word “limited” as part of its name, the fact that it is a
limited company.

(2) If in the case of a company having a share capital there is on the
stationery used for any such letters, or on the company’s order forms, a
reference to the amount of share capital, the reference must be to paid-up
share capital.

(3) As to contraventions of this Article, the following applies—

(a) if a company fails to comply with paragraph (1) or (2), itis liable
to a fine, and

(b) if an officer of a company or a person on its behalf issues or
authorises the issue of any business letter or order form not
complying with those paragraphs, he is liable to a fine.

CHAPTER 11

REGISTER OF MEMBERS

Obligation to keep and enter up register

360.—(1) Every company shall keep a register of its members and
enter in it the particulars required by this Article.
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CHAPTER 11 (a) the names and addresses of the members;

(b) the date on which each person was registered as a member; and
(c) the date at which any person ceased to be a member.

(3) This paragraph applies in the case of a company having a share
capital—
(a) with the names and addresses of the members there shall be
entered a statement—

(i) of the shares held by each member, distinguishing each share
by its number (so long as the share has a number) and, where
the company has more than one class of issued shares, by its
class, and

(i) of the amount paid or agreed to be considered as paid on the
. shares of each member;

(b) where the company has converted any of its shares into stock
and given notice of the conversion to the registrar, the register
shall show the amount and class of stock held by each member,
instead of the amount of shares and the particulars relating to
shares specified in sub-paragraph (a).

(4) In the case of a company which does not have a share capital but
has more than one class of members, there shall be entered in the
register, with the names and addresses of the members, the class to which
each member belongs.

(5) If a company makes default in complying with this Article, the
company and every officer of it who is in default is liable to a fine and, for
continued contravention, to a daily default fine.

(6) An entry relating to a former member of a company may be
removed from the register after the expiration of 20 years from the date
on which he ceased to be a member.

(7) Liability incurred by a company from the making or deletion of an

entry in its register of members or debenture holders, or from a failure to

- make or delete any such entry, is not enforceable more than 20 years

after the date on which the entry was made or deleted or, in the case of
any such failure, the failure first occurred.

This is without prejudice to any lesser period of limitation.

Location of register

361.—(1) A company’s register of members shall be kept at its
registered office, except that—

(a) if the work of making it up is done at another office of the
company, it may be kept there; and

(b) if the company arranges with some other person for the making
up of the register to be undertaken on its behalf by that other, it
may be kept at the office of the other at which the work is done;

but it must not be kept at a place outside Northern Ireland.
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is kept, and of any change in that place.

(3) The notice need not be sent if the register has, at all times since it
came into existence (or, in the case of a register in existence on Ist April
1961, at all times since then) been kept at the company’s registered office.

(4)If a company makes default for 14 days in complying with
paragraph (2), the company and every officer of it who is in default is
liable to a fine and, for continued contravention, to a daily default fine.

Index of members

362.—(1) Every company having more than 50 members shall,unless
the register of members is in such a form as to constitute in itself an
index, keep an index of the names of the members of the company and
shall, within 14 days after the date on which any alteration is made in the
register of members, make any necessary alteration in the index.

(2) The index shall in respect of each member contain a sufficient
indication to enable the account of that member in the register to be
readily found.

(3) The index shall be at all times kept at the same place as the register
of members.

(4) If default is made in complying with this Article, the company and
every officer of it who is in default is liable to a fine and, for continued
contravention, to a daily default-fine.

Entries in register in relation to share warrants

363.—(1) On the issue of a share warrant the company shall strike out
of its register of members the name of the member then entered therein
as holding the shares specified in the warrant as if he had ceased to be a
member, and shall enter in the register the following particulars,
namely—

(a) the fact of the issue of the warrant;

(b) a statement of the shares included in the warrant, distinguishing
each share by its number so long as the share has a number; and

(c) the date of the issue of the warrant.

(2) Subject to the company’s articles, the bearer of a share warrant is
entitled, on surrendering it for cancellation, to have his name entered as
a member in the register of members.

(3) The company is responsible for any loss incurred by any person by
reason of the company entering in the register the name of a bearer of a
share warrant in respect of the shares therein specified without the
warrant being surrendered and cancelled. B,

(4) Until the warrant is surrendered, the particulars specified in
paragraph (1) are deemed to be those required by this Order to be
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ParT XII
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entered in the register of members; and, on the surrender, the date of the
surrender must be entered.

(5) Except as provided by Article 299(2) (director’s share qualifica-
tion), the bearer of a share warrant may, if the articles of the company so
provide, be deemed a member of the company within the meaning of this
Order, either to the full extent or for any purposes defined in its articles.

Inspection of register and index

364.—(1) Except when the register of members is closed under the
provisions of this Order, the register and the index of members’ names
shall during business hours be open to the inspection of any member of
the company without charge, and of any other person on payment of the
appropriate charge.

(2) The reference to business hours is subject to such reasonable
restrictions as the company in general meeting may impose, but so that
not less than 2 hours in each day are allowed for inspection.

(3) Any member of the company or other person may require a copy
of the register, or of any part of it, on payment of the appropriate charge;
and the company shall cause any copy so required by a person to be sent
to him within 10 days beginning with the day next following that on
which the requirement is received by the company.

(4) The appropriate charge is—
(a) under paragraph (1), 5 pence or such less sum as the company
may determine, for each inspection; and

(b) under paragraph (3), 10 pence or such less sum as the company
may determine, for every 100 words (or fraction of 100 words)
required to be copied.

(5) If an inspection required under this Article is refused, or if a copy
so required is not sent within the proper period, the company and every
officer of it who is in default is liable in respect of each offence to a fine.

(6) In the case of such refusal or default, the court may by order
compel an immediate inspection of the register and index, or direct that
the copies required be sent to the persons requiring them.

Non-compliance with Articles 361, 362 and 364; agent’s default

365. Where under Article 361(1)(b) the register of members is kept at
the office of some person other than the company, and by reason of any
default of his the company fails to comply with—

Article 361(2) (notice to registrar),
Article 362(3) (index to be kept with register), or
Article 364 (inspection),

or with any requirement of this Order-as to the production of the

register, that other person is liable to the same penalties as if he were an

officer of the company who was in default, and the power of the court
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Power to close register

366. A company may, on giving notice by advertisement in a
newspaper circulating in the district in which the company’s registered
office is situated, close the register of members for any time or times not
exceeding in the whole 30 days in each year.

Power of court to rectify register
367.—(1) If—

(a) the name of any person is, without sufficient cause, entered in or
omitted from a company’s register of members, or

(b) default is made or unnecessary delay takes place in entering on
the register the fact of any person having ceased to be a member,

the person aggrieved, or any member of the company, or the company,
may apply to the court for rectification of the register.

(2) The court may either refuse the application or may order rectifica- -
tion of the register and payment by the company of any damages
sustained by any party aggrieved. '

(3) On such an application the court may decide any question relating
to the title of a person who is a party to the application to have his name
entered in or omitted from the register, whether the question arises
between members or alleged members, or between members or alleged
members on the one hand and the company on the other hand, and
generally may decide any question necessary or expedient to be decided
for rectification of the register.

(4) In the case of a company required by this Order to send a list of its
members to the registrar, the court, when making an order for rectifica-
tion of the register, shall by its order direct notice of the rectification to
be given to the registrar.

Trusts not to be entered on register

368. No notice of any trust, expressed, implied or constructive, shall be
entered on the register, or be receivable by the registrar.

Register to be evidence

369. The register of members is prima facie evidence of any matters
which are by this Order directed or authorised to be inserted in it.

External branch registers

370.—(1) A company having a share capital whose objects comprise
the transaction of business in any of the countries or territories specified
in Part I of Schedule 14 may cause to be kept in any such country or
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CHAPTER I resident in that country or territory.

(2) Such a branch register is to be known as an “external branch
register”’; and—

(@) any dominion register kept by a company under section 116 of
the Act of 1960 is to become known as an external branch
register of the company;

(b) where any statutory provision or instrument (including in
particular a company’s articles) refers to a company’s dominion
register, that reference is to be read (unless the context otherwise
requires) as being to an external branch register kept under this
Article; and

(c) references to a colonial register occurring in articles registered
before 1st January 1933 are to be read as referring to an external
branch register.

(3) Part II of Schedule 14 has effect with respect to external branch
registers kept under this Article.

CHAPTER III

ANNUAL RETURN

Annual return (company having a share capital)

371.—(1) Subject to the provisions of this Article, every company
having a share capital shall, at least once in every calendar year, make a
return containing with respect to the company’s registered office,
registers of members and debenture holders, shares and debentures,
indebtedness, past and present members and directors and secretary, the
matters specified in Schedule 15.

(2) The annual return shall be in the prescribed form.

(3) A company need not make a return under paragraph (1) either in
the calendar year of its incorporation or, if it is not required by this
Order to hold an annual general meeting during the following calendar
year, in that year.

(4) Where the company has converted any of its shares into stock and
given notice of the conversion to the registrar, the list referred to in
paragraph 5 of Schedule 15 must state the amount of stock held by each
of the existing members instead of the amount of shares and the
particulars relating to shares required by that paragraph.

(5) The return may in any calendar year, if the return for either of the
two immediately preceding calendar years has given (as at the date of
that return) the full particulars required by that paragraph of the
Schedule, give only such of those particulars as relate to persons ceasing
to be or becoming members since the date of the last return and to shares
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the amount of stock held by a member. ‘ CHAPTER 11

(6) The following applies to a company keeping an external branch
register—

(a) references in paragraph (5) of this Article to the particulars
required by paragraph S of Schedule 15 are to be taken as not
including any such particulars contained in the external branch
register, in so far as copies of the entries containing those
particulars are not received at the company’s registered office
before the date when the return in question is made; and

(b) if an annual return is made between the date when entries are
made in the external branch register and the date when copies of
those entries are received at the company’s registered office, the
particulars contained in those entries (so far as relevant to an
annual return) shall be tncluded in the next or a subsequent
annual return, as may be appropriate having regard to the
particulars included in that return with respect to the company’s
register of members.

(7) If a company fails to comply with this Article, the company and
every officer of it who is in default is liable to a fine and, for continued
contravention, to a daily default fine.

(8) For the purposes of this Article and Schedule 15, a shadow director -
is deemed a director and officer.

Annual return (company not having a share capital)

372.—(1) Every company not having a share capital shall once at least
in every calendar year make a return in the prescribed form stating—

(a) the address of the company’s registered office;

(b) if the register of members is under provisions of this Order kept
elsewhere than at that office, the address of the place where it is
kept;

(c) if any register of holders of debentures of the company or any
duplicate of any such register or part of it is under the provisions
of this Order kept elsewhere than at the company’s registered
office, the address of the place where it is kept;

(d) all such particulars with respect to the persons who at the date
of the return are the directors of the company, and any person
who at that date is its secretary, as are by this Order required to
be contained (with respect to directors and the secretary respect-
ively) in the company’s register of directors and secretaries.

(2) A company need not make a return under paragraph (1) either in
the calendar year of its incorporation or, if it is not required by this
Order to hold an annual general meeting during the following calendar
year, in that year. -

(3) There shall be included in the return a statement containing
particulars of the total amount of the company’s indebtedness in respect
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of all moitgages and charges (whenever created) of any description
specified in Article 403(1).

(4) If a company fails to comply with this Article, the company and

every officer of it who is in default is liable to a fine and, for continued

contravention, to a daily default fine.

(5) For the purposes of this Article, a shadow director is deemed a
director and officer.

Time for completion of annual return

373.—(1) A company’s annual return must be completed within 42
days after the annual general meeting for the calendar year, whether or
not that meeting is the first or only ordinary general meeting, or the first
or only general meeting of the company in that calendar year.

(2) The company must forthwith forward to the registrar a copy of the
return signed both by a director and by the secretary of the company.

(3) If a company fails to comply with this Article, the company and
every officer of it who is in default is liable to a fine and, for continued
contravention, to a daily default fine; and for this purpose a shadow
director is deemed an officer.

CHAPTER IV
MEETINGS AND RESOLUTIONS

Meetings

Annual general meeting

374.—(1) Every company shall in each calendar year hold a general
meeting as its annual general meeting in addition to any other meetings
in that year, and shall specify the meeting as such in the notices calling it.

(2) However, so long as a company holds its first annual general
meeting within 18 months of its incorporation, it need not hold it in the
calendar year of its incorporation or in the following calendar year.

(3) Not more than 15 months shall elapse between the date of one
annual general meeting of a company and that of the next.

(4) If default is made in holding a meeting in accordance with this
Article, the company and every officer of it who is in default is liable to a
fine.

Department’s power to call meeting in default

375.—(1) If default is made in holding a meeting in accordance with
Article 374, the Department may, on the application of any member of
the company, call, or direct the calling of, a general meeting of the
company and give such ancillary or consequential directions as it thinks
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company’s articles.

(2) The directions that may be given under paragraph (1) include a
direction that one member of the company present in person or by proxy
shall be deemed to constitute a meeting.

(3) If default is made in complying with directions of the Department
under paragraph (1), the company and every officer of it who is in default
is liable to a fine.

(4) A general meeting held under this Article shall, subject to any
directions of the Department, be deemed to be an annual general
meeting of the company; but, where a meeting so held is not held in the
calendar year in which the default in holding the company’s annual
general meeting occurred, the meeting so held shall not be treated as the
annual general meeting for the calendar year in which it is held unless at
that meeting the company resolves that it be so treated.

(5) Where a company so resolves, a copy of the resolution shall, within
15 days after its passing, be forwarded to the registrar and recorded by
him; and if default is made in complying with this paragraph, the
company and every officer of it who is in default is liable to a fine and, for
continued contravention, to a daily default fine. :

Extraordinary general meeting on members’ requisition

376.—(1) The directors of a company shall, on a members’ requisition,
forthwith proceed duly to convene an extraordinary general meeting of
the company.

This applies notwithstanding anything in the company’s articles.
(2) A members’ requisition is a requisition of—
(a) members of the company holding at the date of the deposit of
the requisition not less than one-tenth of such of the paid-up

capital of the company as at that date carries the right of voting
at general meetings of the company; or

(b) in the case of a company not having a share capital, members of
it representing not less than one-tenth of the total voting rights
of all the members having at the date of depos<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>