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At the Court at Buckingham Palace, the 21st day of March 1978
Present,
The Queen’s Most Excellent Majesty in Council

Whereas a draft of this Order has been approved by a resolution of each House
of Parliament:

Now, therefore, Her Majesty, in exercise of the powers conferred by para-
graph 1 of Schedule 1 to the Northern Ireland Act 1974 (a), and of all other
powers enabling Her in that behalf, is pleased, by and with the advice of Her
Privy Council, to order, and it is hereby ordered, as follows:—

PARrT I

INTRODUCTORY
Title and commencement

1.—(1) This Order may be cited as the Property (Northern Ireland) Order
1978.

(2) This Order shall come into operation on such day or days as the Secretary
of State may by order appoint.

Interpretation
2. The Interpretation Act (Northern Ireland) 1954 (b) shall apply to Article

1 and the following provisions of this Order as it applies to a Measure of the
Northern Ireland Assembly.

ParT II

IDENTIFICATION, AND MODIFICATION OR EXTINGUISHMENT, OF CERTAIN
IMPEDIMENTS TO THE ENJOYMENT OF LAND

Application and interpretation of Part 11

3.—(1) Subject to paragraph (2), the provisions of this Part apply to any of
the following impediments to the enjoyment of land (whether the impediment
exists at the commencement of those respective provisions or comes into exist-
ence thereafter, and whether the land affected by the impediment is registered
or unregistered):

(a) 1974 c. 28. (b) 1954 c. 33 (N.L).
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(@) a restriction, whether general or specific, arising—

(i) under a covenant, condition or agreement contained or implied in a
deed, will or other instrument (but not in a mortgage), or

(ii) under a statutory provision of a local or personal character (not
including a provision contained in a statutory instrument made or
deemed to be made by a government department or a district
council);

(b) any of the following obligations, not being an obligation imposed under
a statutory provision of a public general character, namely—
(i) an obligation to execute works or do any thing, or to permit works
to be executed or any thing to be done, on the land for the benefit of,
or to facilitate the better enjoyment of, other land, or

(ii) an obligation to pay, or contribute to, the cost of works to be
executed, or any thing to be done, on other land where the execution
of those works or the doing of that thing benefits, or facilitates the
better enjoyment of, the land or specified land which includes the
land; .

(¢) an easement;
(d) a profit appurtenant to other land; or

(e) a profit in gross.

(2) Articles 5 and 6 (2) (a) do not apply—

(@) to an impediment created or imposed for naval, military or air force
purposes (other than one created or imposed in connection with the
use of any land as an aerodrome), so long as the impediment is enforce-
able by or on behalf of the Crown; or

() to an impediment created or imposed for civil aviation purposes or in
connection with the use of any land as an aerodrome, so long as the
impediment is enforceable by or on behalf of the Crown, a district
council, a public body or an international authority.

(3) In any provision of this Part—

“enjoyment” in relation to land includes its use and development;

“government department” includes a department of the Government of the
United Kingdom;

“impediment” means an impediment to which, by virtue of paragraphs (1)
and (2), that provision of this Part applies;

“lease” includes a sub-lease;
“mortgage” includes a charge;

“mortgagee” includes a chargee and any person deriving title under the
original mortgagee;

“public body” means a body established by or under a statutory provision;

“statutory instrument” means an instrument (as defined by section 1 (c) of
the Interpretation Act (Northern Ireland 1954) made under an Act of
the Parliament of Northern Ireland or a Measure of the Assembly, an
Order in Council having the effect of such an Act or Measure or an Act
of the Parliament of the United Kingdom;
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“statutory provision” has the meaning given by section 1 ( f) of the Inter-
pretation Act (Northern Ireland) 1954.

(4) Any reference in this Part to a person interested in land includes a
person who is contemplating acquiring an estate in the land and a person who
has an interest in the proceeds of any future sale of the land.

Power of Lands Tribunal to define scope, etc., of impediments

4.—(1) The Lands Tribunal, on the application of any person interested
in land, may make an order declaring—

(@) whether or not the land is, or would in any given event be, affected by an
impediment;
(b) the nature or extent of the impediment;

(¢) whether the impediment is, or would in any given event be, enforceable
and, if so, by whom.

(2) Where a question of law arises in connection with an application under
this Article, the Lands Tribunal may refer the question to the Court of Appeal
for decision. ~

(3) Paragraph (2) does not prejudice section 8 (6) of the Lands Tribunal
and Compensation Act (Northern Ireland) 1964 (a) (requirement for case
stated following decision).

(4) Where an application is made to the Lands Tribunal under this Article
in connection with any impediment, no proceedings for the establishment or
enforcement of the impediment shall be taken in any court without leave of
the court until the application has been disposed of.

Power of Lands Tribunal to modify or extinguish impediments

5.—(1) The Lands Tribunal, on the application of any person interested
in land affected by an impediment, may make an order modifying, or wholly
or partially extinguishing, the impediment on being satisfied that the impediment
unreasonably impedes the enjoyment of the land or, if not modified or
extinguished, would do so.

(2) Except with the permission of the Lands Tribunal, no application shall
be made under this Article to modify or extinguish an impediment arising under
any provision contained in a lease until the expiration of 21 years from the
beginning of the term created by the lease.

(3) On an application under this Article, the Lands Tribunal—

(@) may direct such enquiries, if any, to be made of any government
department, district council or public body, and

(b) may direct such notices, if any, to be given—

(i) to the occupier of the land (where the application is made by a
person other than the occupier), to mortgagees of the land, to
occupiers or mortgagees of land benefited by the impediment and to
such other persons, and

(ii) in such manner, whether by advertisement or otherwise,

as the Tribunal thinks fit.

(4) Where, on an application under this Article, there arises before the
Lands Tribunal a question involving any matter mentioned in paragraph

(a) 1964 c. 29 (N.L.).
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(@), (b) or (c) of Article 4 (1), the provisions of that Article shall have effect in
relation to that question as if the application were one made to the Lands
Tribunal under that Article.

(5) In determining whether an impediment affecting any land ought to be
modified or extinguished, the Lands Tribunal shall take into account—

(@) the period at, the circumstances in, and the purposes for which the
impediment was created or imposed;

(b) any change in the character of the land or neighbourhood;

(c) any public interest in the land, particularly as exemplified by any
development plan adopted under Part III of the Planning (Northern
Ireland) Order 1972 (a) for the area in which the land is situated, as that
plan is for the time being in force;

(d) any trend shown by planning permissions (within the meaning of that
Planning Order) granted for land in the vicinity of the land, or by refusals
of applications for such planning permissions, which are brought to the
notice of the Tribunal;

(e) whether the impediment secures any practical benefit to any person and,
if it does so, the nature and extent of that benefit;

(f) where the impediment consists of an obligation to execute any works
or to do any thing, or to pay or contribute towards the cost of executing
any works or doing any thing, whether the obligation has become
unduly onerous in comparison with the benefit to be derived from the
works or the doing of that thing;

(g) whether the person entitled to the benefit of the impediment has agreed
either expressly or by implication, by his acts or omissions, to the
impediment being modified or extinguished;

(h) any other material circumstances.

(6) Where the Lands Tribunal makes an order modifying or extinguishing

an impediment,—

(a) the Tribunal may add or substitute such new impediment as appears to
it to be reasonable in view of the modification or extinguishment of the
existing impediment;

() the Tribunal may direct the applicant to pay the person entitled to the
benefit of the impediment, either—

(i)a sum to compensate him for any loss or disadvantage which,
notwithstanding any new impediment which may be added or sub-
stituted under sub-paragraph (a), he suffers in consequence of the
modification or extinguishment of the impediment, or

(ii) a sum to make up for any effect which the impediment had at the
time when it was imposed, in reducing the consideration then
received for the land affected by it,

or, where it appears to the Tribunal that the modification or extinguish-
ment of the impediment may substantially affect the security for any
mortgage on land benefited by the impediment, the Tribunal may direct
payment of any such sum as is mentioned in head (i) or head (ii) to the
mortgagee, or, if there is more than one mortgagee, to the first mortgagee,
wglo shall, in either case, apply the amount so paid as if it were proceeds
of sale.

(a) S.I. 1972/1634 (N.I. 17).
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(7) A new impediment shall not be added or substituted under paragraph
(6) (a) without the agreement of the applicant; but this provision does not affect
the discretion of the Lands Tribunal to refuse an application where such
agreement is not forthcoming.

Powers of court

6.—(1) Where proceedings for the establishment or enforcement of an
impediment are taken in the court—

(@) the court may refer to the Lands Tribunal any question which, in the
opinion of the court, could have been disposed of on an application
under Article 4 or 5 (and the Lands Tribunal, on the reference, may
exercise any power which it could have exercised on such an application);
or

(b) the person against whom the proceedings are taken may in the pro-
ceedings apply to the court for an order giving leave to apply to the
Lands Tribunal under Article 5 and staying the proceedings in the
meantime.

(2) In any proceedings for the establishment or enforcement of an impedi-
ment, the court may—

(@) make an order modifying or extinguishing the impediment on any
ground, and on any terms, on which the Lands Tribunal could have
done so on an application under Article 5; or

(b) refuse to make an order where the plaintiff’s interest is not materially
affected by the breach (if any), or where, for some other reason, it
would be unjust to make one; or

(c) where the impediment consists of a positive obligation, make an order
for specific performance of the obligation.

(3) In this Article “the court” means the High Court or, in matters within
the limit of jurisdiction for the time being exercisable by county courts in
actions in which the title to any land comes in question, the county court.

Supplementary provisions

7.—(1) An order made by the Lands Tribunal under Article 4 or 5, or by
the court under Article 6 (2) (@), is binding on all persons, whether ascertained
or of full age or capacity or not, then entitled or thereafter capable of becoming
entitled to the benefit of the impediment, and whether those persons are parties
to the proceedings or have been served with notice or not.

(2) An order may be made under Article 4 or 5 notwithstanding that any
instrument which is alleged to impose the impediment may not have been
produced to the Lands Tribunal, and the Lands Tribunal may act on such
evidence of that instrument as it thinks sufficient.

Registration of orders

8.—When an order is made under Article 4 declaring the existence of an
impediment not created by an instrument, or an order is made under Article 5
or Article 6 (2) (a) in relation to an impediment,—

(@) where any registered land is affected by the order (as being subject to,
or entitled to the benefit of, the impediment) a copy of the order shall
be transmitted by the applicant, or, where the order is made by a court,
by the person in whose favour the order is made, to the Registrar of
Titles for registration in the Land Registry (and, without prejudice to
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Land Registry Rules made under section 79 (2) (b) of the Land Regis-
tration Act (Northern Ireland) 1970 (a), where the land certificate is
not in the possession of the person transmitting the order the Lands
Tribunal or, as the case may be, the court may order its production by
the person in possession of it to the Registrar of Titles for the purposes
of such registration); and the order may be registered in the appropriate
register—

(i) in any case, in relation to registered land which is subject to the
impediment;

(ii) where the impediment is modified or extinguished by the order, in
relation to registered land which the impediment has been registered
as benefiting (that is to say, land to which the impediment belongs
or is attached or is appurtenant);

(iii) where the impediment is a new impediment added or substituted by
the order, in relation to registered land benefited (as mentioned in
sub-head (ii)) by the impediment;

(b) where any unregistered land is so affected by the order—

(i) a copy of the order shall be caused by the applicant or the person in
whose favour the order was made to be registered in the Registry of
Deeds, and

(ii) a memorandum of the order shall, if the Lands Tribunal or, as the
case may be, the court so directs, be endorsed on such instrument
as the Tribunal or the court directs.

ParT III

LAwW OF PROPERTY
Interpretation of Part 11T
9. In this Part—

“conveyance” includes any instrument, other than a will, consisting of or
including a grant, transfer, mortgage, charge, lease, assignment, assent,
appointment, vesting declaration, disclaimer, release or other assurance
of property or of an interest therein; and “convey’” has a corresponding
meaning;

“disposition” includes a conveyance and also a devise, bequest or appoint-
ment of property by will;

“implied”, in relation to a covenant, includes implied by a statutory
provision;

“property” includes—
(a) land;
(b) a chattel or any interest in a chattel;
(c) a thing in action;
(d) any other right which is treated commercially as property;

“statutory provision” has the meaning given by section 1 (f) of the
Interpretation Act (Northern Ireland) 1954.

Conveyance by a person to himself and others

10.—(1) A person may convey property to himself jointly with another
person, and has been capable of doing so—

(a) 1970 c. 18 (N.L).
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(a) as respects personal property, including leaseholds, since 12th August
1859; and
(b) as respects freehold land and things in action, since 31st December 1881,

in like manner as he could convey it to a third person.

(2) After the commencement of this paragraph a person may convey land
to himself; but in this paragraph “convey” does not include leasing or making
a fee farm grant.

(3) Two or more persons (whether or not they are trustees or personal
representatives) may convey, and have always been capable of conveying, any
property vested in them to any one or more of themselves in like manner as
they could convey it to a third person; but if the persons in whose favour the
conveyance is made are, by reason of any fiduciary relationship or otherwise,
precluded from validly carrying out the transaction, the conveyance is liable
to be set aside.

(4) Without prejudice to Article 11, this Article does not affect any rule of
law under which a covenant or agreement entered into by a person with
himself is unenforceable. :
Covenants or agreements entered into by a person with himself and

another or others

11.—(1) A covenant (whether express or implied) or agreement entered
into by a person with himself and another or others shall be construed and be
capable of being enforced in like manner as if the covenant or agreement had
been entered into with the other person or persons alone.

(2) This Article applies to covenants and agreements entered into before or
after the commencement of this Article.

Covenants with two or more persons

12.—(1) Subject to any other statutory provision, where under a covenant
(whether express or implied) more persons than one are—
(@) covenantors, the covenant binds the covenantors and any two or more
of them jointly and each of them severally;

(b) covenantees, the covenant shall be construed as being also made with
each of them.

(2) This Article applies only if and as far as a contrary intention is not
expressed in the covenant and applies only to covenants entered into after the
commencement of this Article.

Disposition of property to husband and wife

13. A husband and wife shall, for all purposes of acquisition of any interest
in property under a disposition made or coming into operation after the
commencement of this Article, be treated as two persons.

PArT IV
MISCELLANEOUS
Costs in Land Registry cases

14. In section 85 (3) of the Land Registration Act (Northern Ireland) 1970

(Land Registry Rules), for paragraphs (/) and (m) there shall be substituted the
following paragraphs—

() the costs to be charged by, or allowed to, solicitors or other persons
in relation to this Act in respect of contentious business (within the
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meaning of the Solicitors (Northern Ireland) Order 1976 (a)), the
persons by and to whom such costs are to be paid and the taxation
of such costs by the taxing master of the Supreme Court or other
taxing officer;

(m) the award by the Registrar of costs in respect of any proceedings on
a hearing before him, and the measurement of such costs by the
Registrar, with the consent of all the parties concerned and having
regard to the provisions of any order made by the Non-contentious
Costs Committee under Article 64 of the Solicitors (Northern Ireland)
Order 1976, or the taxation of such costs by the taxing master of the
Supreme Court or other taxing officer;

(mm) the enforcement through the Enforcement of Judgments Office of
awards by the Registrar for the payment of costs;”.

Application to Crown
15. Subject to Article 3 (2) this Order binds the Crown.

Amendments and repeals

16.—(1) The provisions of the Land Registration Act (Northern Ireland)
1970 specified in Schedule 1 shall have effect subject to the amendments set out
in that Schedule.

(2) The statutory provisions specified in columns 1 and 2 of Schedule 2,
which include in Part IT of Schedule 2 provisions that are obsolete or unneces-
sary, are hereby repealed to the extent specified in column 3.

N. E. Leigh,
Clerk of the Privy Council.
SCHEDULE 1 Article 16 (1).

AMENDMENTS OF THE LAND REGISTRATION ACT
(NORTHERN IRELAND) 1970
1. In section 12, for paragraph (b) substitute—
“(b) in the case of a settled freehold estate,—
(i) if he is a tenant in tail; or
(ii) if he is a tenant for life; or
(iii) i.ffhe has under the Settled Land Acts the powers of a tenant for
ife;
as the limited owner of that estate; or’’.
2. In section 35 (1) (d), at the beginning, insert—
“;v7i§hout prejudice to Article 10 of the Property (Northern Ireland) Order
1978, .

3. In section 38 (1) after “may,” insert ‘“‘without prejudice to Article 8 (a) of the
Property (Northern Ireland) Order 1978 and”’; and in section 38 (2) and section 39 (2),
in each case, at the beginning insert ‘““Without prejudice to Article 8 (a) of the Property
(Northern Ireland) Order 1978".

4. In section 48 (1) for the words from “may be’’ onwards substitute—
“may be—

(a) modified or discharged by the Registrar, with the consent of the persons
concerned; or

(b) discharged by the court on being satisfied that the covenant or condition—
(i) does not run with the land; or

(ii) is not capable of being enforced against the owner of the land.”.

(a) S.I. 1976/582 (N.I. 12).
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Article 16 (2).

SCHEDULE 2

REPEALS

Session or Year

and Chapter

Title or Short Title

Extent of Repeal

22 & 23 Vict. ¢c.

35.

44 & 45 Vict. c.

41.

9 & 10 Geo. 5 c.

45.
1956 c. 10.

10 Chas. 1 ¢c. 3.

10 Chas. 1 sess. 3

c. 2.

10 Chas. 1 sess.
c. 3.

10 & 11 Chas.
c. 3.

15 Chas. 1 sess. 2

c. 6.

14 & 15 Chas. 2

sess. 4 ¢. 19.

17 & 18 Chas. 2

c. 2.
8 Geo. 1c. 5.
10 Geo. 1 ¢c. 5.
15 Geo. 2 c. 10.
23 Geo.2c. 9.

ParT 1

CONSEQUENTIAL REPEALS

Law of Property Amendment
Act 1859.

Conveyancing Act 1881.

Housing (Ireland) Act 1919.

Housing (Miscellaneous Pro-
visions) and Rent Restriction
Law (Amendment) Act (Nor-
thern Ireland) 1956.

ParT 1T

Section 21.

Section 50.

Section 22.

Section 37.

OBSOLETE OR UNNECESSARY PROVISIONS

Enactments of the Parliament of Ireland

Settlement of Ireland Act 1634.

Settlement of Ireland (No. 2)
Act 1634

Settlement of Ireland (No. 3)
Act 1634.

Ecclesiastical Lands Act (Ire-
land) 1634.

Settlement of Ireland Act 1639.
Tenures Abolition Act (Ireland)
1662.

Settlement of Ireland Act 1665.

Boundaries Act (Ireland) 1721.
Mines Act (Ireland) 1723.
Mines Act (Ireland) 1741.

Mining Leases Act (Ireland)
1749.

The whole Act.
The whole Act.

The whole Act.

The whole Act.

The whole Act.

The whole Act except sections
6,7, 8, 15 and 16.

Section 234.

The whole Act.
The whole Act.
The whoie Act.
The whole Act.




Session or Year
and Chapter

Title or Short Title

Extent of Repeal

1 Geo.3c. 8.

11 & 12 Geo. 3
c. 21.

21 & 22 Geo. 3
c. 27.

25 Geo. 3 c. 55.

35 Geo. 3 c. 23.

40 Geo. 3 c. 90.

13 Edw. 1.

21 Edw. 1.

Statutes of un-
certain date.

Hospitals Act (Ireland) 1761.

Bog Reclamation Act (Ireland)
1771

Leases by Schools Act (Ireland)
1781.

Leases by Schools Act (Ireland)
1785.

Ecclesiastical Lands Act (Ire-
land) 1795.

Leases for Cotton Manufacture
Act (Ireland) 1800.

The whole Act.
The whole Act.

The whole Act.

The whole Act.

The whole Act.

The whole Act.

Enactments of the Parliament of England

Statute of Westminster the

Second.
(Tenancy in chief, etc.).

Of the King’s Prerogative.

Chapter 34.

Chapter 2.
Chapter 17.

Enactments of the Parliament of the United Kingdom

46 Geo. 3 c. 71.
50 Geo. 3 c. 33.
53 Geo. 3 ¢. 107.

31 & 32 Vict,, c.
62.

1959 c. 25.

1964 c. 36.

1969 c. 28.

Mines (Ireland) Act 1806.
School Sites (Ireland) Act 1810.

Endowed Schools (Ireland) Act
1813.

Renewable Leaseholds Conver-
sion (Ireland) Act 1868.

The whole Act.

The whole Act.

In section 26 the words from
the beginning to the words
““such school; and”’.

Section 27.

The whole Act.

Enactments of the Parliament of Northern Ireland

County Courts Act (Northern
Ireland) 1959.

Business Tenancies Act (Nor-
thern Ireland) 1964.

The Age of Majority Act (Nor-
thern Ireland) 1969.

In Schedule 4 the entry relating
to the Boundaries Act (Ire-
land) 1721.

In section 2 (1) (¢) the words
““or the Renewable Leaseholds
Conversion (Ireland) Act
1868,

In Schedule 1, Part I, the entry
relating to the Boundaries Act
(Ireland) 1721.
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EXPLANATORY NOTE
(This Note is not part of the Order.)

This Order enables the Lands Tribunal for Northern Ireland to determine
the scope and effect of obligations or restrictions impeding the enjoyment of
land, and empowers the Tribunal to modify or extinguish such obligations or
restrictions which are unreasonable (for example, because they have become
obsolete). The Order also amends the law of property with respect to tran-
sactions in which the same person takes part on both sides in different capacities
or in which more than one person is concerned on the same side, and repeals
certain statutory provisions which are obsolete or unnecessary. The existing
power for Land Registry Rules to provide for the award and taxation of costs
in contentious proceedings is re-enacted and extended to costs in proceedings
on a hearing before the Registrar of Titles. Power is given for the Rules to pro-
vide for the recovery through the Enforcement of Judgments Office of costs
awarded by the Registrar.
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