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Waste and Contaminated Land
(Amendment) Act (Northern Ireland) 2011

EXPLANATORY NOTES

COMMENTARY ON SECTIONS
Waste

Section 1 —Fixed penalty notices for offencesunder Article 4

This section deals with offences relating to unauthorised or harmful deposit,
treatment or disposal etc of waste — as provided for under Article 4 of the 1997
Order. It enables the Department or relevant district council to issue a notice to
a perceived offender, offering him the opportunity to pay afixed penalty as an
alternative to court action.

The powers are intended to be used for less serious waste offences. However
they are discretionary; the Department or district councils can choose instead to
prosecute any offences under Article 4 through the courts.

District councils will be able to use any funds raised through these fixed
penalties to cover the costs of enforcement and clean up of illegally deposited
waste.

Section 2 — Detention of seized property

Articles5E and 42 of the 1997 Order give Departmental enforcement officersthe
powersin certain circumstancesto seize vehiclesand other property suspected of
being usedinillegal waste activity. Articles 5F and 42A specify that subordinate
legislation is necessary to give effect to these powers and that the required
regulations must set out how the Department will deal with seized property.

This section allowsthe Department to include in the regulations powersto retain
property for a certain period after seizure. The Department must apply to a
magistrates’ court if it wishesto keep the property for longer than this prescribed
period. However any person claiming entitlement to the seized property must
be given an opportunity to be heard by the court, before it makes a decision on
the Department’ s application.
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Section 3 — Offence of failing to pay charge for subsistence of licence

Article 15 of the 1997 Order makes provision for the Department to charge for
its range of waste management licensing activities. This section creates new
offences of:

(i) afailureto pay subsistence fees; and

(if) continued non payment after a conviction for the offence described in (i)
above.

Section 4 — Powersto require removal of waste unlawfully deposited

Articles 28 and 28A of the 1997 Order give district councils powersto deal with
waste unlawfully deposited in their areas. They enable councilsto serve anotice
ontheoccupier or in certain specified circumstances, the owner of land requiring
him to remove illegal waste or take remedial action.

This section extends to the Department the power to issue such notices. It also
enables a notice under Article 28 to be served on the person believed to have
illegally deposited the waste on the land. This person has the same rights of
appea as those currently provided to owners and occupiers and the existing
penalties apply in the event of failure to comply with such anotice.

Section 5 - Councilsto enforce Articles 4 and 5 of 1997 Order

This section gives councils the same enforcement powers as the Department in
relation to breaches of Article4 (prohibition on unauthorised or harmful deposit,
treatment or disposal, etc., of waste) and Article 5 (Duty of care, etc., asrespects
waste) of the 1997 Order.

Section 6 — Right of entry with heavy equipment or to domestic premises

This section removes the requirement, as set out in Article 72 of the 1997 Order,
for enforcement officers investigating illegal waste offences to give 24 hours
notice before they can enter residential premises or bring heavy machinery onto
premises.

Enforcement officers must continue to obtain a court warrant by virtue of
Schedule 4 of the 1997 Order, or aternatively must have permission from a
person occupying the premises.

Contaminated land

Section 7 — Contaminated land: pollution of waterways and underground
strata

This section revises the definition of “contaminated land” for the purposes of
Part 3 of the 1997 Order. The contaminated land regime now covers substances
causing significant harm in, on or under the land and significant pollution of
waterways and waters within underground strata in the saturation zone but does
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not cover those waters in direct contact with the ground or subsoil within the
unsaturated zone.

Section 8 — Appeals against remediation notices

Thissection providesfor an appeal against aremediation notice, issued by either
the Department or a council, to be heard by the Planning Appeals Commission.
It also provides for an appeal feeto be charged.

Section 9 — I nteraction with other provisions

This section means that the contaminated land regime cannot be used in
circumstances where land has been contaminated by the final deposit of
controlled waste and enforcement action can be taken under Regulations 24 and
26(2) of the Pollution Prevention and Control Regulations (Northern Ireland)
2003.

Producer responsibility obligations

Section 10 — Producer responsibility obligation regulations

The Producer Responsibility Obligations (Northern Ireland) Order 1998 gives
the Department powers to make regulations obliging certain persons to
undertake the re-use, recovery and recycling of products or materials. These
powers include provision for entry and inspection, so that the Department can
carry out its functions under the regulations.

This section amends existing legislation in order to provide a more precise
definition of the Department’ s powers of entry and inspection.

Supplementary

Section 12 — Commencement

This section alows the Department to bring the various sections of the Act into
operation on aday or days to be appointed by commencement order.

Schedules

Schedule 1 - Amendments

This Schedule contains a number of amendmentsto the 1997 Order. It includes
an amendment to Article 27(2) designed to ensure that the Order covers the
illegal deposit of wastein, on, over or under land. It also includes an amendment
to require that any future adjustment of fixed penalty amounts under Articles
4A(10), 5A(10), 22B(5) or 42B(10) of the 1997 Order must be subject to draft
affirmative resolution procedure.
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