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Council Directive (EU) 2016/1164 of 12 July 2016 laying down rules against
tax avoidance practices that directly affect the functioning of the internal market

CHAPTER II

MEASURES AGAINST TAX AVOIDANCE

Article 7

Controlled foreign company rule

1 The Member State of a taxpayer shall treat an entity, or a permanent establishment
of which the profits are not subject to tax or are exempt from tax in that Member State, as a
controlled foreign company where the following conditions are met:

a in the case of an entity, the taxpayer by itself, or together with its associated enterprises
holds a direct or indirect participation of more than 50 percent of the voting rights, or
owns directly or indirectly more than 50 percent of capital or is entitled to receive more
than 50 percent of the profits of that entity; and

b the actual corporate tax paid on its profits by the entity or permanent establishment is
lower than the difference between the corporate tax that would have been charged on
the entity or permanent establishment under the applicable corporate tax system in the
Member State of the taxpayer and the actual corporate tax paid on its profits by the
entity or permanent establishment.

For the purposes of point (b) of the first subparagraph, the permanent establishment
of a controlled foreign company that is not subject to tax or is exempt from tax in
the jurisdiction of the controlled foreign company shall not be taken into account.
Furthermore the corporate tax that would have been charged in the Member State of the
taxpayer means as computed according to the rules of the Member State of the taxpayer.

2 Where an entity or permanent establishment is treated as a controlled foreign company
under paragraph 1, the Member State of the taxpayer shall include in the tax base:

a the non-distributed income of the entity or the income of the permanent establishment
which is derived from the following categories:

(i) interest or any other income generated by financial assets;

(ii) royalties or any other income generated from intellectual property;

(iii) dividends and income from the disposal of shares;

(iv) income from financial leasing;

(v) income from insurance, banking and other financial activities;

(vi) income from invoicing companies that earn sales and services income from
goods and services purchased from and sold to associated enterprises, and add
no or little economic value;

This point shall not apply where the controlled foreign company carries on a substantive
economic activity supported by staff, equipment, assets and premises, as evidenced by
relevant facts and circumstances.
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Where the controlled foreign company is resident or situated in a third country that is
not party to the EEA Agreement, Member States may decide to refrain from applying
the preceding subparagraph.

or
b the non-distributed income of the entity or permanent establishment arising from

non-genuine arrangements which have been put in place for the essential purpose of
obtaining a tax advantage.

For the purposes of this point, an arrangement or a series thereof shall be regarded as
non-genuine to the extent that the entity or permanent establishment would not own the
assets or would not have undertaken the risks which generate all, or part of, its income
if it were not controlled by a company where the significant people functions, which
are relevant to those assets and risks, are carried out and are instrumental in generating
the controlled company's income.

3 Where, under the rules of a Member State, the tax base of a taxpayer is calculated
according to point (a) of paragraph 2, the Member State may opt not to treat an entity or
permanent establishment as a controlled foreign company under paragraph 1 if one third or less
of the income accruing to the entity or permanent establishment falls within the categories under
point (a) of paragraph 2.

Where, under the rules of a Member State, the tax base of a taxpayer is calculated
according to point (a) of paragraph 2, the Member State may opt not to treat financial
undertakings as controlled foreign companies if one third or less of the entity's income
from the categories under point (a) of paragraph 2 comes from transactions with the
taxpayer or its associated enterprises.

4 Member States may exclude from the scope of point (b) of paragraph 2 an entity or
permanent establishment:

a with accounting profits of no more than EUR 750 000, and non-trading income of no
more than EUR 75 000; or

b of which the accounting profits amount to no more than 10 percent of its operating costs
for the tax period.

For the purpose of point (b) of the first subparagraph, the operating costs may not include
the cost of goods sold outside the country where the entity is resident, or the permanent
establishment is situated, for tax purposes and payments to associated enterprises.


