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Council Directive (EU) 2016/1164 of 12 July 2016 laying down rules against
tax avoidance practices that directly affect the functioning of the internal market

CHAPTER II

MEASURES AGAINST TAX AVOIDANCE

Article 5

Exit taxation

1 A taxpayer shall be subject to tax at an amount equal to the market value of the
transferred assets, at the time of exit of the assets, less their value for tax purposes, in any of
the following circumstances:

a ataxpayer transfers assets from its head office to its permanent establishment in another
Member State or in a third country in so far as the Member State of the head office no
longer has the right to tax the transferred assets due to the transfer;

b a taxpayer transfers assets from its permanent establishment in a Member State to its
head office or another permanent establishment in another Member State or in a third
country in so far as the Member State of the permanent establishment no longer has the
right to tax the transferred assets due to the transfer;

c a taxpayer transfers its tax residence to another Member State or to a third
country, except for those assets which remain effectively connected with a permanent
establishment in the first Member State;

d a taxpayer transfers the business carried on by its permanent establishment from a
Member State to another Member State or to a third country in so far as the Member
State of the permanent establishment no longer has the right to tax the transferred assets
due to the transfer.

2 A taxpayer shall be given the right to defer the payment of an exit tax referred to in
paragraph 1, by paying it in instalments over five years, in any of the following circumstances:
a ataxpayer transfers assets from its head office to its permanent establishment in another
Member State or in a third country that is party to the Agreement on the European
Economic Area (EEA Agreement);

b a taxpayer transfers assets from its permanent establishment in a Member State to its
head office or another permanent establishment in another Member State or a third
country that is party to the EEA Agreement;

¢ ataxpayer transfers its tax residence to another Member State or to a third country that
is party to the EEA Agreement;

d a taxpayer transfers the business carried on by its permanent establishment to another
Member State or a third country that is party to the EEA Agreement.

This paragraph shall apply to third countries that are party to the EEA Agreement if
they have concluded an agreement with the Member State of the taxpayer or with the
Union on the mutual assistance for the recovery of tax claims, equivalent to the mutual
assistance provided for in Council Directive 2010/24/EU™".
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3 If a taxpayer defers the payment in accordance with paragraph 2, interest may be
charged in accordance with the legislation of the Member State of the taxpayer or of the
permanent establishment, as the case may be.

If there is a demonstrable and actual risk of non-recovery, taxpayers may also be required
to provide a guarantee as a condition for deferring the payment in accordance with
paragraph 2.

The second subparagraph shall not apply where the legislation in the Member State of
the taxpayer or of the permanent establishment provides for the possibility of recovery
of the tax debt through another taxpayer which is member of the same group and is
resident for tax purposes in that Member State.

4 Where paragraph 2 applies, the deferral of payment shall be immediately discontinued
and the tax debt becomes recoverable in the following cases:

a the transferred assets or the business carried on by the permanent establishment of the
taxpayer are sold or otherwise disposed of;

the transferred assets are subsequently transferred to a third country;

¢ the taxpayer's tax residence or the business carried on by its permanent establishment
is subsequently transferred to a third country;

the taxpayer goes bankrupt or is wound up;

e the taxpayer fails to honour its obligations in relation to the instalments and does not
correct its situation over a reasonable period of time, which shall not exceed 12 months.

Points (b) and (¢) shall not apply to third countries that are party to the EEA Agreement
if they have concluded an agreement with the Member State of the taxpayer or with the
Union on the mutual assistance for the recovery of tax claims, equivalent to the mutual
assistance provided for in Directive 2010/24/EU.

5 Where the transfer of assets, tax residence or the business carried on by a permanent
establishment is to another Member State, that Member State shall accept the value established
by the Member State of the taxpayer or of the permanent establishment as the starting value of
the assets for tax purposes, unless this does not reflect the market value.

6 For the purposes of paragraphs 1 to 5, ‘market value’ is the amount for which an asset
can be exchanged or mutual obligations can be settled between willing unrelated buyers and
sellers in a direct transaction.

7 Provided that the assets are set to revert to the Member State of the transferor within
a period of 12 months, this Article shall not apply to asset transfers related to the financing of
securities, assets posted as collateral or where the asset transfer takes place in order to meet
prudential capital requirements or for the purpose of liquidity management.
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(1) Council Directive 2010/24/EU of 16 March 2010 concerning mutual assistance for the recovery of
claims relating to taxes, duties and other measures (OJ L 84, 31.3.2010, p. 1).
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