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Directive 2014/23/EU of the European Parliament and of the Council of 26
February 2014 on the award of concession contracts (Text with EEA relevance)

TITLE I

SUBJECT-MATTER, SCOPE, PRINCIPLES AND DEFINITIONS

CHAPTER I

Scope, general principles and definitions

Section I

Subject-matter, scope, general principles, definitions and threshold

Article 5

Definitions

For the purposes of this Directive the following definitions apply:

(1) ‘concessions’ means works or services concessions, as defined in points (a) and (b):

(a) ‘works concession’ means a contract for pecuniary interest concluded in
writing by means of which one or more contracting authorities or contracting
entities entrust the execution of works to one or more economic operators the
consideration for which consists either solely in the right to exploit the works
that are the subject of the contract or in that right together with payment;

(b) ‘services concession’ means a contract for pecuniary interest concluded in
writing by means of which one or more contracting authorities or contracting
entities entrust the provision and the management of services other than
the execution of works referred to in point (a) to one or more economic
operators, the consideration of which consists either solely in the right to
exploit the services that are the subject of the contract or in that right together
with payment.

The award of a works or services concession shall involve the transfer to the
concessionaire of an operating risk in exploiting those works or services encompassing
demand or supply risk or both. The concessionaire shall be deemed to assume
operating risk where, under normal operating conditions, it is not guaranteed to recoup
the investments made or the costs incurred in operating the works or the services
which are the subject-matter of the concession. The part of the risk transferred to the
concessionaire shall involve real exposure to the vagaries of the market, such that any
potential estimated loss incurred by the concessionaire shall not be merely nominal
or negligible;

(2) ‘economic operator’ means any natural or legal person, or public entity, or a group
of such persons or entities, including temporary associations of undertakings, which
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offers the execution of works and/or a work, the supply of products or the provision
of services on the market;

(3) ‘candidate’ means an economic operator that has sought an invitation or has been
invited to take part in a concession award procedure;

(4) ‘tenderer’ means an economic operator which has submitted a tender;

(5) ‘concessionaire’ means an economic operator which has been awarded a concession;

(6) ‘written’ or ‘in writing’ means any expression consisting of words or figures which can
be read, reproduced and subsequently communicated, including information which is
transmitted and stored by electronic means;

(7) ‘execution of works’ means the execution, or both the design and execution, of works
related to one of the activities referred to in Annex I or of a work, or the realisation,
by whatever means, of a work corresponding to the requirements specified by the
contracting authority or contracting entity exercising a decisive influence on the type
or design of the work;

(8) ‘a work’ means the outcome of building or civil engineering works taken as a whole
which is sufficient in itself to fulfil an economic or technical function;

(9) ‘electronic means’ means electronic equipment for the processing (including digital
compression) and storage of data which is transmitted, conveyed and received by wire,
by radio, by optical means or by other electromagnetic means;

(10) ‘exclusive right’ means a right granted by a competent authority of a Member State
by means of any law, regulation or published administrative provision which is
compatible with the Treaties the effect of which is to limit the exercise of an activity
to a single economic operator and which substantially affects the ability of other
economic operators to carry out such an activity;

(11) ‘special right’ means a right granted by a competent authority of a Member State
by means of any law, regulation or published administrative provision which is
compatible with the Treaties the effect of which is to limit the exercise of an activity
to two or more economic operators and which substantially affects the ability of other
economic operators to carry out such an activity;

(12) ‘concession document’ means any document produced or referred to by the
contracting authority or contracting entity to describe or determine elements of
the concession or the procedure, including the concession notice, the technical
and functional requirements, proposed conditions of concession, formats for the
presentation of documents by candidates and tenderers, information on generally
applicable obligations and any additional documents;

(13) ‘innovation’ means the implementation of a new or significantly improved product,
service or process, including but not limited to production, building or construction
processes a new marketing method, or a new organisational method in business
practices, workplace organisation or external relations, inter alia, with the purpose of
helping to solve societal challenges or to support the Europe 2020 strategy.


